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“THE NEED FOR JUDICIAL CORRECTIVE IN ADMINISTRATIVE 
PROCEEDINGS,”* i ° 


By 
Suri V. G. RAMACHANDRAN, Advocate, Tirukoilur (S. India). 


Broadly speaking judicial control is assured where amongst other things re- 
view can be had only on the following grounds : 


AG Ultra vires.—to ensure that the determination by the Tribunal was within 
the authority delegated to the agency ; 


(6) Natural Fustice.—that at least minimum standards of fairness which in 
the United States is called the ‘Fundamentals of Play’ are observed. 

(c) Substantial evidence—That the administrative determination has basis 
in evidence of rational probative force. 


We wish to emphasise that Mr. Justice William O. Douglas summarises his 
views on administrative Tribunals this wise after due weight and considerations 
being given to the conditions prevailing in America and Indiat, He said, 


“ The administrative agency has arrived as a new and horourable member of 
Governmental hierarchy. It has great work to do in the modern world. It is 
indeed indispensable. ‘Yet it has created new problems and it has had its share of 
abuses and malpractices. Reforms of its practices have been numerous. Judicial 
surveillance has been close’. Yet in spite of all reforms and all the surveillarice, 
abuses will continue when there is absent a high standard of the public service.... 
‘The tendency to rely more on Courts and less on the administrative agency is illus- 
trated to a degree by the Taft-Hartley Act (61 Stat. 136. 2 U.S.C.) and by the Ad- 
ministrative ure Act. Thus the Court in Universal Camera Corp. v. Labour 
Board, said concerning the changes made by these Atts; ‘The Administrative Pro- 
cedure Act and the Taft-Hartley Act direct that Courts must asume more respon- 
sibility for the reasonableness and fairness of Labour Board decisions than some 
Courts have shown in the past. Reviewing Courts must be influenced by a feeling 
that they are not to abdicate the conventional judicial function. Congrass has 
imposed on them responsibility for assuring that the Board keeps within reasonable 
grounds.” œ ` : 


It is petite to quote the Senate Committee’s view respecting the Administrative 


procedure Ace“... ‘eo for most practical purposes it is to the agencies that the . 
a Ee: 


* Thesis read on 17th December, 1957, at the Administrative Law Seminar of the Indian Law. 


Institute it Delhi. æ 


1. Vide: Wagore Law Legtures pp. 195-136. 3 


“i 6 
g. Ses Jhe Fair abour Standards 52 Sit. 1060, 29 U. S. O., Addison v. Hooley Hill, 322 
U. 8.607. Section gor. ore í ig 


3- 8. Rep. No. 752 79th Cong: rst Sem, gr. ` 
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Congress and people must look for fair aflminisfration of the laws and compliance 
with this bill. Judicial review is of utmost importance but it cambe operative in rela- 
tively few cases because of the cost and general hazards of litkyation. It is indi - 
ble since its mere existence generally preclitdes the arbitrary exercise of po 

or assumption of powers not ted. Yet in the vast majotity of cases, the agency 
concerned usually speaks the Beit and last word. For that refson, the agencies must 
make the first, primary and most far-reaching effortto comply with the terms and® 
the spirit of the Bill.” . 


The need for judicial review can be best appreciated if we take into account the 
eral criticisms levelled by critics against administrative Tribunals. These may 
pe formulated thus: e 


t. ‘The administrative bodies are repositories of untimited and uncontrolled 
power. There are no checks on them as in the ordinary Courts. 


2. * The discretio power is likely to be greatly abused, in contradistinction 
to judicial Courts where there is ample power to protect from such abuse. Discretion 
is the least controllable thing in an administrative Tribunal. 


3. The administrative Tribunal is a miserable upstart when compared to judi- 
cial Courts who have a tradition and clarity of procedure. One critic(Rascoe Pound) 1 
said that in the former Rules are not accessible, there is no statement of issues, 
no segregation of fact from law, no clear sequence from issue to evidence, from evi- 
dence to fact findings and from fact findings to determination and there is no real 
review. ‘There is no public record as in judicial Courts, a public hearing, full argu- 
ment afforded to each side. As Cardozo? said on the other Hand a judicial Court is 
informed by tradition, methodized by analogy, disciplined by system and subordinate 
to the primordial necessity of order in the social life. In the judicial Court there are 
findings of fact, a judgment which follows logically from the PER and is in accord 
with accepted legal precepts, review by a Bench of Judges and opinion by an appel- 
late Court. 

4. There is often anonymity in the methods and decisions of a Tribunal. This 
shakes the confidence of the citizen and saps the responsibility of the administrator. 
In other words there is no assurance of the competence of the person functioning as a 
Tribunal not of the methods that are likely to be followed in arriving at a decision. 


All the above defects can be in a way met if the personnel of the tribunal has 
had full judicial tribunal, if there is a prescribed definite statutory procedure to be 
followed and there is a further safety valve in the provision for judicial review or 
a peal. The official view in England? and America‘ is definitely to control these 
Tkibunals by the ordinary tribunal within certain limits. 

TYPES OF CONTROL. 


Then the types of control on administrative action has to be considered : 
(1) Legislative control may nòt be feasible as it generally has neither the time nor 
the competence to keep effective control over administrative process. This will be 
the position even if the Legislature was fre® from any executive domination. As the 
activities of Government has enormously increased the Administrator’s power, the 
commen law states stich as India cannot be enthusiastic in setting up administrative 
Courts either of the French or German Pattern. R 


(2) The second type of control by superior administrative officer is also no 
good. It is in a way only ‘self control’ which is not so easy to achieve. 





I. Ses his treatise on Administrative Law (1942), pp. 60-62. 

2. His work ‘ The Nature of the Judicial Process’ P. 141. ! o ° 

3. Vide: The Reports of the Committee on Minister’s Power in 193a and 195% 
° 4 The Attorney General’s Committee on Administrative Procedure P. 09 U.S.A, Appointed 
by the President in 1939 and it issued a final eee 1. Vids also the Report on 
Administrative ure. State of New York 56 Har. L. © T04. 
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(3) Judicig] Control is the only feasible thing as it is impartial, cheawcut by tradi- 
tion and competency. , Really administrative action requires supervision from three 
ints of view i.e., public welfare, administrative efficien and private interests 
ediately affected by administratite action. Only Judicial control can view 
the matter in this perspective and achieve the maximum result for each of these thes 
objectives, 7 
* ‘Law anfi administration differ in their concept and purpose. Thus Mr. Pound! 
says “Administration achieves public security by preventive action. It selects a 
heirarchy of officials to each of whom definite work is assigned and governed by 
ends eather than rules. It is personal. Hence it is often arbitrary and is subject 
to tye abuses incident to personal as contrasted with impersonal or law-regulated 
action. But well exercised it is extremely efficient, always more efficient than the 
rival agency can be. Law, on the other hand, operates by redress or punishment 
rather than by prevention. It formulates general rules of action and visits infrac- 
tions of these rules with penalties. It does not supervise action, It leaves indivi- 
duals free to act but imposes pains to those who could not act in accordance with 
the rules prescribed. It is impersonal and safeguards. ageing ignorgnce, caprice 
. or corruption of magistrates. But it is not quick enough or automatic enough to 


meet the requirements of the complex social organisation.” 


ı So then while we can be sure of law and Courts of justice to deal with them, 
there is no such certainty in respect of administrative process and it is therefore we 
plead for an ultimate judicial corrective being always available in respect of an 
administrative action or an administrative judgment by a Tribunal. 

NATURE oF JupiaraL CONTROL. 


The control by Courts of administrative orders or judgment can arise from vari- 
ous factors, such as 


1. Unconstitutionality of the statute under which the Tribunal acts. This 
will mean judicial review of the very legislation. - But judicial control of adminis- 
trative action will exclude such judicial review of laws passed by the legislature. 

2. Relief against illegal administrative action in the preventive or curative 
form, The former is achieved by direct controls such as the (1) extraordinary legal 
remedies, by Habeas Corpus, Mandamus, Certtorari, Prohibition, "Qo warranto, etc., 

(2) equitable remedies such as injunction and declaratory acts ; 


(3). ial statutory appeals to the Courts. The curative relief lies in getting 
an a i a D: the injury suffered under an illegal administrative 
action, 


3. In E Seana form the control may be by criminal proceedings to 
punish an officer for acts which amount to offences. 

When we speak of judicial control vis-a-vis administrative Tribunals we should 
naturally refer to category 2 above. The other categories do not arise directly for 
our study here. - - 

Tue NEED For A CODE IN INDU. 


If at all in India we must need have administrative Tribunals, the vitaf ques- 
tion will be tp regularise the procedure by a clear code on the lines of the American 
model. Otherwise standards of trial, hearing, evidence, etc., will vary from Court to 
Court leading to much confusion and conflict. The elusive phrase of ‘principles 
of natural just{ce’ not be enough to safeguard the citizen’s rights. We will, 
plead for a written code which will provide : i 


' I. Notice ig all matters to the aggrieved parties ; 
2. Alwence of bias in the deciding authority ; 


——— 


. . 
1. Roscoe Pound : Inherent and Difficulties’ in the Administration of Punitive Justice 
©1907) Proceedings of the American Science Association, Vol. IV, P. aga. ° 


4 "4 THE MADRAS LAW JOURNAL. P [1958 


+3. Right of party to be representtd and aided by counsel 34 
4. the decision of the tribunal should set férth the fin and ccnclusidns 
together with reasons or basis therefor on all material issues of fact, law or disqre- 
tion presented by the record; š 
5. Parties should be given the facility to get copies*of these degisions and 
the reasons therefor. An epitome of leading cases also should be published. ° 
6. The administrative officers should be from persons with adequate legal 
Anowledge. ` 
. If the administrative agency itself does not conduct the initial hearing, 
-the dual function of hearing and decision which have to be disch by different 
-officitls within the administrative agency, may be assimMated to those of original 
‘and appellate Courts. If such officers do make the initial decision, in case there is 
no appeal or review to the agency is provided, such a decision shall be deemed 
‘to be the decision of the Agency itself: vide section 8 of the American Federal Ad- 
fninistrative Procedure Act. 


8. A right of appeal to the High Court on questions of law. 


g. The fact finding Tribunals who assist the Minister of a concerned depart- 
‘ment should be manned by persons with adequate legal or judicial training. This 
alone will aid the determination of facts upon which the discretion has to be exer- 
.cised, They would also aid in the determination of points of law which may need 
investigation. 

NZD FOR JUDICIAL REVIEW. 


How far the existence of special Tribunals was contrary to the Rule of Law 
-theory was answered by Wade and Godfrey Phillips this wise:—(Vids: Constitutional 
‘Law, by Wade and Godfrey Phillips, Third Edition, page 46). 

“Tt is submitted that the Rule of Law is satisfied provided that the Tribunals are 
impartial and independent ; that every man is heard before a decision is given affec- 
ting his rights ; the reasons are given for decisions and reasonable regard is paid to 
precedent. It is inconsistent with a Rule of Law that a judicial issue should be 
decided by a minister interested in carrying out a policy affected by the issue to be 
dectded. Judicial Aecisions not referred to the ordinary Courts should generally be 
entrusted to a tribunal with a chairman with legal deco cations and on points of 
law there should be provisions for an ap to the Courts, s.g., whether or not an 
individual comes within the definition of an injured person. The essential require- 
ments are, however, that decisions should be impartial and that those who give 
-them should not be liable to pressure from the executive.” 


Lord Green, M.R. in his Haldane Memorial Lecture on “ Law and progress? 
posited that in all cases before a special Tribunal “ there should be a right of appeal 
-to the Court on questions of law. In no circumstances should the power of Court to 
restrain a special Tribunal from exceeding its jurisdiction be taken away.” 

* Harold, J., Laski put it “WHere exectitive itself exercise quasi-judicial functions 
‘the judiciary should have such power of scrutiny as will enable it to see that the 
rules adopted by thè executive are such as are likely to result in injustice. Executive 
„discretion is an impossible rule unless it is conceived in terms of judicial standard”. 
In Dyson v. Attorney General}, Farwell, L.J., observed that the Courts are the only 
.defence of the liberty of the subject against departmental aggression. 
©. The significance and importance for judicial review arjges thus. Judicial re- 
“view ensures smooth and in ted working of the three partners of the State, the 
. Executive, the Legislature an the Judiciary. This is very essential to any democra- 
tic form of Government which cannot thrive except on a well Conceived “balancing 
eand separation of powers. America has succeeded in her constitutfdnal develop- 
A SS 


zr. LR. (1911) 1 KB. 410, e 
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ment on accouht of the recognition of judicial review. England harglso kept a 
centinuous constituttonal growth on account of the rtance given to Judicia 
Review. The growth df mere a a A erifit is canalized 
e within banks of Pora Review which alone can keep it from over-flowing. 
The success of Judicial *Review rests on a well drafted Constitution which gives it a 
„duly honoured place ånd also on the calibre of the Judges themselves. 

It is worthwhile to quote’ the observation of Jackson, J., in an American case 
Youngstown Sheet and Tubs Company v. Charles Si . What applies to the Constitu- 
tion of America is equally applicable to the Indi , Constitution which is similar to 
the former in many respects : 

4° The essence of the free Government is leave to live by no man’s leave under- 
neath the law........ td be governed by those im nal forces which we will call 
law. Therefore our Government is fashioned to this concept so far as humanly 
possible. The executive except for recommendation and veto has no legislative 
powers...... with all its defects, delays and inconveniences men have discovered no 
technique for long preserving free Government except that the executive be under the 
law and that the law be made by parliamentary deliberation. Such instruction may be destined 
to pass away but it is the duty of the Court to be last, not first to give them up. 

These are indeed golden words, clearly demarcating the spheres of the Executive; 

e Legislative and the Courts. 


Principle oF JupicilaL REVIEW TO BE SAFEGUARDED BY COURTS. 


The need for a clear provision for judicial review had been repeatedly stressed 
by eminent Judges in India and England. Patanjali Sastri, C.J., (wide: Stats of 
Madras v. V. G. Row, clearly and forcibly posi ited tha that “ it is the sacred duty of 
Courts to apply properly and et the princi cpl of Judicial Review to safeguard 
the rights of the parties arraigned in a cause. said “Our Constitution contains 

ress provisions for judicial review of tion as to its conformity with the 
Constitution, unlike in America where the Supreme Court has assumed powers of 
reviewing Legislative Acts under cover, of the widely interpreted due process clause 
of the Vth and XITVth Amendments. If then the Courts in this country face up to 
such important and none too , it is not out of any desire to tilt at legislative 
authority in a crusader’s sine bate i of a duty plainly laid upon by the 
Constitution. This is especially true as the fundamental rights as to which 
this Court has been assigned hs role of the sentinel on the quivive. While the 
Court naturally attaches great weight to the legislative judgment, it cannot desert 
its own duty to determine finally the constitutionality of an inpugned statute. 
We have ventured on these obvious remarks because it appears to have been sug 
ted in some quarters that the Courts in the new set-up are out to seek clashes with 
legislatures in the country.” 

It is petite to quote Harold, J., Laski :* 

‘Where the executive itself exercise quasi-judicial functions the ‘oe 
should have such power of scrutiny as will le it to see that the rules ae by 
the executive are such as are likely to r@sult in justice. Executive discretion is an 
impossible rule unless it is conceived in’ terms of judicial standard.” 

In Dyson v. Attorney General‘, Farwell, L.J., pithily asserted: å 

“If ministerial responsibility were more than the shadow ofa name, the matter 
would be less important; but as it is, the Courts are the only defence of the liberty of 
the subject against departmental aggression.’ 

Justice RaghavaRao of the Madras Te Court aptly said 5 : 


I. h 
A foga ME 1 of Politia a “Baltod, 2 P. go. i å 
4 LR. (1911) 1 K.B. 410 at 424. 
5. Vide Address : Diamond Jublec of the Palghat Bar Association, (1930) 1 M.LJ- 
(Journal) 49. 
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“ Situagiors of conflict arise between the liberty of the indifidual and the 
authority of the State which it falls to the lot of Judges as guardians of the one as well 
as the other to help resolve by checking the excesses in indi#idual conduct as well ag 
in Governmental functioning with due emphasis on the responsibility as well as the e 

ights of the State and the citizens alike in their relation toWards each other...... 
€ poise between the scales of the balance in situations of cohflicting forees swayed | 
by conflicting ideologies is by no means easy to achieve. It isin the achievement of 
such poise, however, that the peculiar privilege and great glory of lawyers and 
piss lies with the bent of mind which their tradition and training gives them of a 
ppy mean between the instintts of conservatism and progressivism and which 
qualifies them to keep the balance wheel of the Constitution going in the mąpner 
most çonducive to the largest good of the State and the citizen.” 

As wc stated elsewhere under the present Constitution of India, judicial control of 
administrative agencies is derived by the operation of Articles 136, 139,.32, 226 and 
227. The plan of the Indian Constitution strikes a balance between social security and 
ipdividual liberty.” Special care is also taken to see that this individual liberty does 
not degenerate into license. The India Union is a Federation with a strong centre. 
The design of the executive set up is to make the cabinet at the Central and State 
level backed up by its political majority to forge ahead all schemes to further the 
progress of the w State. The parliamentary type of executive under the present 
practice of party system (now a dominant and only one political party well knit and 
organised) does indeed make the legislature a creature of the executive. When such 
is the case the need for judicial control is doubly needed. The Constitution further 
itself appears to make feasible the creation of important administrative agencies. 
Articles 301 =o B07 which envisage an inter-State commerce authority can in a 
few years herald a mighty administrative agency. The Tribunal envisaged under 
Article 263 (1) in respect of Inter-State Water Supply and Distribution, may soon 
pee great administrative importance. Though Article 262 (2) excludes con- 
trol by Courts in such disputes, in course of time when power projects and irriga- 
tion schemes inter-State acquire special importance leading to controversies, Parlia- 
ment may be driven to the necessity of directing the appointment of a High Court 
or Supreme Court Judge on the Tribunal. May be, it may also keep the door for 
at least a Itmited Judicial Review. 


° LE@ĦISLATIVE ExoLusion OF JUDICIAL CONTROL. 


Administrative finality which would brook of no judicial corrective is indeed 
very hazardous to the growth of a civilized Welfare State. As we had already pointed 
out in England, as the Parliament is Supreme and is itself a Court also, its statutes 
empowering administrative finality cannot at all be questioned. But even there 
Courts scan the statute very minutely and if the power given is not in clear terms, 
they do not hesitate to interfere under their Review powers. 

In America it is different for administrative finality is a constitutional impossi- 
bility since there is a charter of fundamental rights. The Attorney-General of 
America rightly posited!: “Where even legislative action is subject to judicial veto, 
thege has been little question as to the propriety of judicial review of Administrative 
Action.” The principle of Judicial Review has found its acceptance in section 10 
(a) and (ç) of the Fedegal Administrative Procedure Act, 1946. 

In India the Constitution of 1950 has placed the position as similar to that 
obtaining in America. There may be some difference in the scope of the Judicial 
Review. We may state that a guarantee of Fundamental Rights in Part III of 
the Indian Constitution is irreconcilable with the concept of any adfninistratives 

ity. For the limitations of the Fundamental Rights are clMarly made justicia- 
ble. ‘The application of Articles 2, 226, 227, 136 and 139 is only to ensure a jydi- 
¢ial corrective through writs and appeals. It may be stated that Article 226 applies 
to questiohs of ‘ultra vires? which term can include also ‘violation of natugal justice.’ 
Even where there is legislative exclusion of Court review, thé High. Court cgn inter- 


1. Vide Attorney General's Committee on Administrative, Procedure, p. 75. 
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vene under Artikle 226 for manifest defect of jurisdiction and for manifest fraud. 

Obviously Articles 226 and 227 being above the control of ordinary legfslation, the 

superintending power of the High Court stands fully protected from legislative 
exclusion. Under Article 226 the High’ Court has owe to prevent excess absence 

and abuse of jurisdictio® and patent errors of law of tribunals. The Judicial Court 
has the power to satisf that the preliminary conditions necessary for the validity of 
Administrative action, has beeg fulfilled. 

It may be noted that the attitude of Courts in interpreting the statutory provi- 

sions conferring administrative finality fluctuates gn three aspects : 
(1) On the subject-matter of legislation. 
(2) On the nature of the individual right affected by the administrative agtion; 
(3) the quality of administrative justice dispensed under the statute. 

Thus in matters ona revenues of the State the Judges appear to be liberal 
with the exclusion clause. If-it is one affecting proprietary intertsts the leaning is 
towards the person affected. But if it is a case of personal liberty then the Court 
is very strict in interpreting clauses that exclude Court review. If the administra- 
tive tribunals are incompetent a very narrow interpretation of the exclusion clause is 
sought to be made. The question generally poses, is there no fixed rule of statutory 
interpretation ? We have to console ourselves that of the}three organs of the State, 
the Legislature, the Executive and the Judiciary, the last named is the least liable to 
abuse any extension of its powers. So Courts should be always on the quivive to 
correct manifest errors of law and any miscarriage of natural justice. It must be 
clearly understood that the scope of a judicial control can be limited only by the 
requirements of justice. 


Tue Exeoutive IN INDU. 


While adverting on the subject of administrative Tribunals, one has to stress one 
ities ae of a well founded criticism, that whatever justification there may be 
or these Tribunals to meet special situation the executive had always more confidence 


in thes: Tribunals than in the High Courts as the latter were inclined to be too aloft | 


judicially and consequently more critical of administrative lapses. While the execu- 

tive are overzealous in ushering in more of the pattern of inistrative Tribunals, 
the citizen was naturally doubtful whether his interests were safeguarded in*any 
conflict with the State as such. In such a contest one wishes the Indian Constitution 
had a clear provision which at least assured the citizen that the executive can act 
only under the law and that if there was any executive action without legal autharity 
it is not binding. This will be in keeping with the spirit of what Jackson, J., said 
in the above quoted American case—Youngstown Shest and Tube Company. v. Charles 
Sawyer 1, 

Articles 53 and 154 of the Indian Constitution vest the executive power of the 
Union and of the States in the President and in the Governor respectively to act in 
accordance with the Constitution directly or through subordinate officials. In the 
original draft Constitution the words ere ‘in accordance with the Constitution 
and the law’. The rule of Law would in the latter event be paramount and the 
executive could not then invoke any inherent power a fom the law. The 
American theory claiming inherent power to the President had a disclaimer in the 
later case above quoted where Jackson, J., clearly posited that the executive should 
always act under the law and not apart from it. While the position is such in 
America and land it isa pity thatin Article 53 of the Indian Constitution the 


words ‘under Law ” has been omitted. the Government is anxious-ta. 


remoye public apthy, it is urgent that an amendment of Articles 53 and 154 in the 
above i 


direction is necessary. Ifthe Government do not do this and go ahead with- 


the formation of administrative Tribunals on the French pattern public corifidence 
may be rugely shaken. e à 





1. 343 U.S. 579. : 
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There js however one provision, Article 256 of the Indian Cofstitution which 
posits : Tle executive power of every State shall be so exercised as to ensure com- 
pliance with the laws made by Parliament and any existing laws which apply’ in 
that State and the executive power of the Wnion shall extend to the giving of such A 
directions to a State as may ap to the Government of India to be n for 
that p e.” This is indeed good so far as it goes thatthe ae i see 
that the Law of the land is obeyed and the rule of Law as respected.« But there i8 
nothing in our Constitution to prevent the executive claiming inherent powers apart 
from the law and which do not offend any law in force. That is not a very enviable 
position. If administrative Tribunals are introduced and the citizen is compelled 
to seck that forum only for any action against the State the need for making the 


executive act only under the law and not apart from it vill be more immediately 


felt.. 


COMMON LAW STATES AND PREROGATIVE STATES. 
States may he divided into two types as C.F. Strong puts it : 


(1) Common Law States in which the executive being subject to the operation of 
the Rule of Law is unprotected. (2) Prerogative States in which the executive is 
protected by a special system of Administrative Law. Britain is a unitary State 
with a flexible constitution, a legislature elected on adult suffrage, with single mem- 
ber constituencies, a non-elective second chamber and a parliamentary executive 
subject to the Rule of Law. America is a Federal State with a rigid constitution a 
legislature elected on adult suffrage with single member constituencies and an 
elected second chamber and a non-Parliamentary executive subject, to the Rule of 
Law. India follows a middle pattern. It is quite federal, with a rigid written consti- 
tution, a legislature elected on adult suffrages, with single member constituencies 
with a second chamber elected by the popular legislature with a Parliamentary 
executive subject to the Rule of Law. 


So our concept of a Federal States following the American pattern to a t 
extent, cannot but be subject to the Rule of Law. We are not a prerogative State 
functioning under Administrative Law where the executive are, unduly protected. 
. France is undoubtedly a prerogative State where such Administrative Law has been 
“perfected. It is not proper that India should copy the French pattern as it will 
not, suit a Federal, Democracy. But India may consider some good ts of 
Administrative Law within a limited sphere, always giving a wide margin for udi- 
cial Review of all orders of Administrative Tribunals on points of law at least. 
We may yet value Dicey’s dictum “ That no man is above the Law and that 
man, Whatever be his rank or condition is subject to the ordinary law of the realm 
and amenable to the jurisdiction of ordinary Tribunals,” 
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- NEW JUDGE OF THE MADRAS HIGH COURT. - 


f ° ——_—. “Sg, 


The appointment of Sri S. Ramachandra Ayyar, a senior and respected 
member of the Madras Bar and an Advocate of thé Supreme Court of India, has 
been seccived with uniform approval by one and all. Apart from the news floating 
in the air during the pas® few weeks, the elevation of Sri Ramachandra Ayyar to 
the Bench was talked of as a matter of course for the past some years. He has 
been a leading practitioner on the Appellate Side of our High Court for over a 
decade and a half and has appeared in several, cases involving iftricate questions, 
of law. Enrolled in 1927, he has worked as a junior under Sri K. S. Krishnaswami 
Iyengar, an able lawyer with extensive practice, who became the Government 
Pleader of Madras and then a Judge of the High Court later. 


Born in 1904 in Kumbakonam Taluq of Tanjore District, Sri Ramachandra 
Ayyar had his early education in several of the southern districts of the 
State where his father Sri S. P. Subramania Ayyar served as a member of the 
State Judicial Service till he retired as a Subordinate Judge. He had his Univer- 
sity education in the Pachayappa’s College and the Law College at Madras. Tall 
and thin, with sharp eyes and intellect, a catholic outlook and reserved character, 
he is of quite a social and clubbable type but never forces himself on any 
company or group. Belonging to an orthodox family and brought up in the 
traditional ways he is learned in the Vedas and is of a pious and charitable 
disposition. He has no diversions as commonly understood in modern society. 
He has been serving the ‘jealous mistress’—the Law—‘scorning delight and living 
laborious days’. With no great adventitious circumstances he has built up a 
steady and lucrative practice in the course of years by intrinsic worth and hard 
work and has earned a high reputation for his able advocacy and great intég- 
rity. His elevation to the Bench of the High Court is but a due recognition 
of well deserved merit. 


He will be serving a full term as a Judge and we are sure that he will add 
to the high traditions and reputation which the Madras High Court has earned 
for its learning and efficiency under the guidance of eminent Chief Justices and 
other Judges. Coming as he does, withea rich experience at the Bar, he will be 
an able and popular Judge. 


e e 
We join the large number of his friends, admirers and colleagues in offering 
our felicitatidns to the learned Judge and convey our sincere prayer and good 
wishes to his Lordship for a happy and successful tenure of Office in his new 
assignment, ° 
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THAT WAS ADJOURNED FOR A HUNIfRED YEARS |! 
By e . 
Ser S. VARADARAJULU Nawv. 

ict and Sessions Fudge of Ramanathapuram at Madurai. 
of history that the ancient Athenians, fértunately blessed with 
justice dispensed with usally at the market place at the meet- 
€ popular assembly called “ Ecclesia ”, “ Ecclesias ”, when conducting 
trials, were like Juror-Courts of the present i with this differrence: that the 
Athenian Jurors were Judges not merely of fact, but also of law. Sometimes the 
Athenians held their Courts, instead of at the Agora ow the market place, on the 
Areopagus Hill, and the Pnyx Hill. The Tribunal of the Areopagus had as its 
motto, the words of the Goddess Athena, “‘ This Court, majestic, incorruptible, the 
Sleepless watchereof my land I set.” . 

Before such a Tribunal with such a mótto, a law suit had to be adjourned 
for a hundred years; when the Juror-Judges were puzzled, and were unable to 
decide the issue. Protagoras, the teacher of Forensic Oratory, made a contract 
with his pupil Evalthus that his fee should be payable when the young man won 
bis first law suit. After a while the lessons ceased, and the teacher pronounced 
the pupil competent ; but the: pupil insisted that he was not. The teacher cut 
the Gordian-knot and sued the pupil for his fee. The teacher pleaded thus: “I 
win either way ; for if the judgment is for me, he must pay ; but if it is for him, 
he has won his first suit and under the contract he must therefore pay.” His pupil 
pleaded in reply. “ I win either way ; for if the judgment is for me, I am not 
liable and if the judgment is against me, I have not yet won my first suit”. It is 
these conundrums—rare gems of skill in argument—that puzzled the Juror-Judges 
of the Areopagus, with the result that they sought refuge out of the dilemma by 
adjourning the suit for a hundred years | 

eOf course,. the History of the Athenians has not chronicled that the suit 
was heard again, between the later successors-in-interest of the teacher and of the 


pupil ! 


Letter to The Editor. 
ENROLMENT OF PLEADERS AS ADVOCATES. 
Sir, 
The enrolment of the Pleaders as such ceased in 1931, and afterwards compul- 
sory enrolment of Advocates began to be enforced. The Government is now pleased 
to amend the Stamp Act and reduce the‘fee for enrolment as Advocate to Rs. 50. 
The pleaders who desire to enrol themselves will be not less than 50 years of age. 
s They have already parted with a heavy sum by way ofgetting sanads and rene- 
wal every year during all these years. In the above circumstances it will be desira- 
ble that pleaders who now seek to enrol themselves as advocates may be spared the 
fees to the Bar Council for enrolment and they may also be permitted*to enrol them- 
a - -selves before the respective District Judges so that there need nôt be any costly journey 
e. expenses to enrol themselves before the High Court at Madras. I hope that the 
authorities concerned will facilitate the entire pleadersin the Presidgncy to enrol 
- themselves as Advocates with a minimugn expense. R 
= ; N. Srinivasa Iyer. 
° g —— Advocate, Madurai. ° 
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IGLE OF THE CONSTITUTION NEED ANY 
. AMENDMENT ?* 
e By 
S. M. Sai, Advocate-General, Punjab. 
lain why I selected this limited.topic. Fi 
ction under Article 226 of the Constitution is 


transcendent and fundamental importance $i | 
ed investigation of how it has worked in içe siwce i: 950, whon 











and research should be undertaken before it irdagide Pidie korma 
operation on Article 226 of the Constitution. There isti | | 


or executive. This is in accordance with the definiti 


trative law given by Wade! as “the whole body of law which determines the organi- 
sation, power and duties of administrative authorities”. ‘This definition is accepted 
by Friedmann in “Principles of Australian Administrative Law,” p. 28. 


The scope 
Court in a series 


of judicial review has been authoritatively settled by the SS ar 
of judgments: Veerappa Pillai v. Raman & Raman Lid.,*: rahim 


Aboobakar v. Custodian Gensral of Evacucs Property*, Basappa v. Nogetha’, Hari Vishnu 


v. Ahmed Ishaque®, Bengal Immunity Co. v. State of Bikar.* Thangal 


unju Musaliar v. 


Venkatachalam Potti.? Apart from the question when there is an error of law 
apparent on the record, the law is clear. It is to the actual exercise of the powers 
by the High Court that I address myself to find out whether the public interest 


or the interest o 


f the State is being adversely affected by the exercise of these 


powers and whether any other body or tribunal constituted ia a different magner 


can accomplish 
indirectly. 


what has been achieved by the High Courts both directly and 


I will first deal with the e importance of Article 226 in the Constitution. 
The humble citizens approach he High Courts under Article 226 in the same manner 
and with the same expectation and deference as they did the Rajas of old who 
could not only be appealed to in person but who could remove an injustice. It is 


impossible to i 
this appeal and 


ine that any tribunal differently constituted will ever command 
deference. Justice must not only be done and seem to be done, but 


~ 


there must be an instinctive feeling that it is sublime ig tice, and this feeling can 


never be nurtured in the citizens when, the person 
that halo around him, which centuries of” 


tering justice has not 
tradition have placed on our Judges. Tht 


shadow of our past famous Judges‘and famous English Judges not only impels each 
Judge to administer justice without fear, but gives an invaludble sense of *confi- 


dence and freedom to the people. 


What Lord Denning, says,* ‘If there is one 


ing above all others, of which the Englishman can be sure, it is that the Judges 
are independant of the executive’, applies equally to India. 
: . 
* Thesis read at the Administrative Law Seminar, Delhi, on 14th December, 1957. A 


1. Appendix I 


2. 1952 S.@R 
(1952) 1 M$.J. 
g. 1952 §.C.R. 

e 4 (1955) 13.C 


R 3S (1952) S.CJ. 261 : Tess 195. 


to Dicey, pages 475 to D POG) ie (1955) S.C J. 267 2). 
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2 5. j : (1955) 3.C.J. 672: 
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Articles 296 and 32 may indeed be termed the two symbols of tfis great demo- 
cratic Repåblic which the Indian people have created. Destroy these two and you 
will destroy the precious confidence of a free people who @ can hear saying “we 
cannot be oppressed under our Constitutidn. Judges, on whom we have, 
conferred the judicial content of our sovereignty will see to 4t that every action of 
the executive is warranted by the Constitution and the laws fhade under, it.” 
eager our history has channelled administrative action into lawful channels 
more than icle 226. Each executive officer not only knows of its existence, but 
knows its long reach and its efficacy. If he has any doubt about the legality of 
anything he is going to do, he will invariably consult the Law Department. 


The Law Secretaries will tell you about the consequept tremendous increase of 
opinfon work. Let it be said to the credit of the administration that 1 advice is ° 
invariably followed. Remove Article 226 and you will see a gradual deterioration 
in the lçgal standards of administration. The threat of a suit or an appeal to a higher 
‘administrative authority has no such preventive effect. It may be that the execu- 
tive officer knows he will not be occupying the same office when the suit or appeal 
is decided years afterwards. It may be that the High Court, with all its dignity 
and plenary powers, ever ready to inquire into his acts if a prima facie case is made 
out, overawes him. But whatever the reason, Article 226 does affect him. It tells 
him “ Be careful. Act according to Law. There is no place for arbitrary and 
illegal action under our Constitution”. A suit or an ee simply does not give this 
message to him. 


The High Courts in India have disposed of thousands of cases under Article 
226 of the Constitution since 1950. This is a rich field for a research scholar to delve 
into. I have, for the purpose of pu papan as a sample, looked into all the cases 
filed in the High Court in 1955 and decided against the Government. I have ex- 
amined them in detail in the Appendix to this paper. I considered these cases to see 
if there is any justification for the Administration to fear review of its action by the 
High Courts. It is this fear which led to the creation of Administrative Courts in 
France. As Lord Denning says! “The State there seems to have suspected the 
ordinary Courts of a spirit of hostility towards it so that it could not obtain justice in 
them, with the result that ithad gone much further than we have in taking away 
work from the ordinary Courts”. I find that the State does get justice in the 
High Courts. It will be seen from a perusal of the Appendix that ihe High Court 
has interfered justly. An Administrative Court worth its name would, in most cases, 
haye interfered too. The only difference, I imagine, between the decisions of an 
Administrative Court and a High Court would be the desire of the latter and the 
absence of this in the former, to see that the end even though justified is achieved by 
just means, i.e., by a procedure which the Law sanctions. But is not this what 
Mahatma Gandhi taught us? Just means in the legal sphere can only connote 
rocedure sanctioned by the Law and the Constitution. Even regarding this, the 
h Court does not interfere unless the adoption of the illegal procedure has 
caused manifest injustice to the petitioner. 
+ However, in one matter, I feel that the Administration is justified in expressing 
alarm, and that is the effect in some cases of stay orders which are issued after peti- 
tions are admitted tw a hearing by the High Court. 


Once a petition raising a question affecting a large number of ns is admit- 
ted in the high Court, invariably a large number of petitions follow and if the 
question concerns a revenue collecting department like the Income-tag eateries 
or, the Sales Tax Department or a department carrying on sgme benefici activity 

` like the Department of Consolidation of Holdings or administering an Act like the 
Employees’ Provident Funds Act, the effects are disastrous on the administration of 

` the department, if the High Court issues interim stay orders. The department has in 
some cases literally to sit idle fill the question is decided by the High Céurt and per- 
a = i e 





r. “Freedom under the Law”,. p- 78. 
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haps by the Suflreme Court. This takes time. Sometime if the question raised 
involves determination of the fundamental rights a petition -is filed in the Supreme 
Coyrt which issues a stay order. After this a number of petitions follow in the 

e High Court on the samg¢ pattern and the High Court also issues stay orders. The 
Government naturally gets impatient. It is keen to get on with the administra- 
tion and tht ing on of beneficial activities, but feels helpless. In some cases 
it and its legal advisers know th&t there is no likelihood of the point prevailing in the 
mee Court or the Supreme Court. In other cases, where the point is fairly arguable 
and the question is only one of the interpretation of an Act or Rules made under it, 
the Government knows that it will bring in amending or curative legislation to. 
get over the difficulty if the decision of the High Court is against it, and the Govern- 

» ment feels that the admini&ration is being held up unnecessarily. Even if the qeres- 
tion is one of fundamental rights, Government feels it will be able to achieve the 
object of the legislation by other means. Reference is invited to case No. g in the 
Appendix. t is the best method of getting over the difficulty? Surely ‘not an 
amendment of Article 226 or Article 32, taking away the jurisdiction of the Highe 
Court or the Supreme Court completely. Would an amendment of Article 226 
somewhat on one of the following lines solve the difficulty. 

“ (a) Provided that the High Court shall revoke or vacate a stay order if the 
Advoca eral certifies that the stay order will in the opinion of the Minister 
concerned adversely affect the public interest and concerns the revenue of the State 
or Union of India or concerns such department as may be prescribed by Parliament 
or the Legislature of a State by law.” 

The High Court would, where a stay order has been vacated under this provi- 
sion, give top priority to the disposal of the case or cases. 

A similar amendment of Article 32 would also be necessary. 

I must confess I have not been able to find an exact precedent for this sugges- 
tion. In the United States there is a limited provision for preventing the Courts from 
interfering with the levy and collection of taxes. In 319 U.S. 293 -reference is 
made to an Act of August 21, 1937. 50 See C. 726 enacted as an amendment 
to section 24 of the Judicial e. 28 U.S. C.AS. 41 (1) :8 F.G.A. like 28 S. 41 (1). 
This provides that “no district Court shall have jurisdiction of any suit to enjoin, 
suspend or restrain the assessment, levy or collection of any tex imposed by,or 

ursuant to the laws of any State where a plain, speedy, efficient remedy may be 
had at lew or in equity in the Courts of such State.” I have not been able to 
trace a similar provision, which I believe exists, dealing with taxes collected by th 
United States Government. g 

On the other hand the American Administrative Procedure Act 6o Stat. 237 
(1946) by section 10 (¢) enables both an agency and the ales Court “‘to issue all 
necessary and appropriate process to postpone the effective date of any agen 
action or to preserve status or rights ae ern eg of the review sear a 
In cases except where statutes preclude judicial review or agency action is by law 
committed to agency discretion (Gellhorn & Byse, page 301). 

Section 67 of the Indian Income-tax Att provides that “no suit shall be brought” 
in any civil Court to set aside or modify any assessment made under this Act.” e 
Privy Council gave it a wide interpretation in Raleigh Investment Co., Ltd. v: Govsrnor- 
General in Coungil', The Supreme Court, however, limited the scope of a similar 
provision in the Bengal Agricultural Income-tax Act, 1944.—Ths State of Tripura 
and the Province of East Bengal?. It held that as no assessment had been made, 
a suit for a decl@ration that the Bengal Act was ultra vires and void was competent., 

In India innumerable Central and State Acts have sections barring suits. a 

Settion 226 (1), of the Government of India Act was in the following terms: . 

“ Until otherwise provided by the Act of the appropriate legislature, no High 
Court shall have any original jurisdiction ingany matter concerning the revenue or’ ° 
ma 


A Free gros Bar 50 : (1947) 2 M.L.J: i a. (1951) S.C.J. 70: (1951) saa I. . 
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concerning aroda ordone Gaci advanting Wiehe unaae antl oo 
the country or the land for the time being.” s g : 


But in Alcock Ashdown @ Go. v. Chif Revenue Authority g Bombay, the Ptivy 
Council sanctioned the issue of a mandamus to compel the dee carry out. 
the procedure prescribed by the Income-tax Act. K S 

The question is really one of Public Interest? Is Public Interest served by 
a Jaw which enables the High Courts to issue stay orders and enjoin the collection 
of Revenue? If the law does not, it should be changed. In a Welfare State, spend- 
ing large sums of money not only is it imperative that taxes should be collected spee- 
ail but that its beneficial activities should be carried, on unhampered though 


` wiin the law. g 


I may make it clear that I do not suggest that no administrative tribunals or 
agencies should pe created. Let the State create as many tribunals and agencies 
eas it likes, but let the agencies and tribunals be subject. to the supervisory jurisdic- 
tion of the High Court and ultimately of the’Supreme Court. 


I will now mention one defect in our system which I have noticed while dealing 
with cases under Article 226. In one respect the High Courts do not afford justice 
to the citizen, and it is essential to devise a machinery that will rectify this injustice. 
‘The Pign Courts in India have not yet adopted the “substantial evidence” rule 
evolved by the Courts in the United States. (Ses Gellhorn & Byse, 426 ef seq.). 
eee aan not go into disputed questions of fact. ne the Punjab High Court 
has ed rules which enable it to permit evidence to be led, I cannot remember one ' 
instance in which this power has been exercised. The result is that hopeless findings 
of facts are allowed to say, and determine ais There is one way of solving the 
difficulty, and this is that the agency should follow a prescribed rocedure and 
be required to keep a record. But there is one aspect which must be Oa in mind, 
and is forcibly put by President Roosevelt in his veto message on the Walter-Lagon 
Bill? : 


“Tt is impossible to subject the daily routine of fact findings, in many of our 
agencies to Court procedure. Litigation has become costly beyond the ability of the 
average person to bear. Its technical rules of procedure are often traps for the un- 
-wary and technical rules of evidence often prevent common-sense determinations on 

" information which would be regarded as adequate for any business decision...... 
It*is characteristic of these tribunals that simple and non-technical hearings take the 
place of Court trials and informal proceedings supersede rigid and feral pleadings 
and processes. A common-sense resort to usual and practical sources of informa- 
tion takes the place of an archaic and technical application of rules of evidence and 
an informed and expert tribunal renders its decisions with an eye that looks forward 
to results rather than backward to precedent and to the leading case.” He admitted 
that with the objective—the assurance of fairness in administrative i 
there will be universal agreement. “The promotion of expeditious, orderly and 
sensible ure in the conduct of public affairs is a purpose which commends 
itself not only to the Co and the Courts but to the executive departments and 
administrative agencies themselves.’ 

. Some of our Acts do prescribe a procedure which ensures that dings of fact 
are arrived at in a proper manner, but others prescribe no ure, In such 
cases one cannot be assured of the soundness of findings. : I have known of a Dis- 
. trict istrate concluding that a house is vacant on the report ®f an inspector, 
"who had only asked some by-standers—names not in the repdrt—near the house, and 
. a report not seen by the owner of the house. The fate of most cases is decided 
‘when the facta are found. An executive officer might well say: “ Let me decide 

e the facts and I do not care who decides the principles.” ° 

‘ e 


— 


I. 


(ipsa) ERs wp TAvany: EER a Bom a. Davis : Cases on Administrative Law, p. 48, 
742 (P.C). . a : 
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The experi ce of our American friends can be of great assistance to us in this 
matter. I only the problem which is shown to exist in India from m{yexperience 
of judicial review under Article 226. 


° To conclude, my plea is this. Our Constitution-makers have fashioned great 
instruments of justice ir? Articles 226 and 32 of the Constitution. Let us pass these 
on—great ls and a great heritage—to posterity. 

‘ APPENDIX. 
I will take one by one the cases decided against the State. 


0) C.W. No. 219 of 1955.—Ram Dass Passi’ v. State of Punjab, dated 27th 
» 1955. i 

The interpretation offsection 3 (1) of the Punjab Municipal Executive Officers 
Act, which provided that the Committee shall set ae an Executive Officer a re 
“with the approval of the State Government for a renewable period of oF 
The Punjab Government approved the appointment of the Exegutive Officer cee Init 
reduced the period of appointment toless than 5 years. The High Court held that it 
could not. e facts were admitted and the only question was as to the precise 
powers of the Government under the Act. 


(2) C.W. No. 188 of 1955.—Chanchal Singh, etc. v. State of Punjab, dated 25th 
March, 1957. 

The petitioners were in possession of certain lands situated in vill Sarja 
Mirza on the eastern side of upper Bari Doab Canal near Ferozepore. e dis- 
trict authorities requiring the land for the Punjab Additional Police and pees 
that the petitioners had no right to the lands attempted to eject them. The ete 

Court held d naturally that the petitioner could not be ejected in this manner. 
on was not disposed of “ait 19 7 because the District Authorities took over a 
year to file an affidavit in reply. “the High Court had issued an interim stay order, 
and therefore the delay did not dicially affect the petitioners but without an 
immediate stay they would have Endo file a suit after being ejected and the litiga- 
tion would probably be still going on. 


(3) G.W. No. a8 of 1955.—Shio Karan Singh v. Competent Officer, Hissar, dated 
goth ee 1956. 

A sale of land had been effected under section 10 (b) of the Evacuce Interest 
(Separation) Act, 1951, which enables the Competent Officer to sell a property. 


The petitioner had purchased the land and the Competent Officer had in 
accordance with Rules framed under the Act confirmed the sale and issued the sale 
certificate. Later, on the application of an interested party, filed after great delay, 
the sale had been set aside. e High Court upheld the contention of the petitioner 
that the sale could not be set guide. No rule provided for this to be done. No suit 
was competent under the Act (section 18) aod the petitioner had no other remedy 
except under Article 226 of the Constitution. The facts were not much in dispute 
and the case could be decided on the įnterpretation of the Act and the Rules. 


8 C.W. No. 45 of 1955.—Lumsden “Club v. Punjab State, dated 29th June, 195%. 
(1956 P.L.R. 426). 


The petitioner was a club in Amritsar and a notification had been issued by the 
Government which prevented the sale of foreign liquor in the clubs. This notifica- 
tion was however made applicable only to Civilian Clubs. Both the Punjab Excise 
Act under wRich the notification was issued, and the notification were chall 
as violating Article #4 of the, Constitution. Holding that the expression ‘Civihan, 
Club? was vague and for certain other reasons the High Court declared the notifica~ 


tion to be void under Article 14. The petition was decided within a few months, e 


A suit couldgnot possibly have given relief to the club within 6 months. 


360 GW. No. aze of 1955.—Sohan Mal v. Punjab Stats, dated 12th January, 
1g 


Ne 
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Under the Requisitioning and Acquisition of Immovable Act before 
requisitionghg any papy e competent authgrity “has to issue a notice to the 
owner to show cause why the property should not be requisitioned. The competent 
authority had issued a notice but it was served not in the manner prescribed in gec- 
tion 15 of the Act. A servant not authorised to receive it had taken it and not com- 

>- municated it to the owner. The ee Court holding that the notice had not been 
served properly quashed the order of requisition. c case was decjdéd within a 
few months and the rights of the petitioner upheld*without much expense to him. 
Would an Administrative Court have given effect to this contention or would it 
have treated this as mere technicality ? And which view subserves justice better ? 


(6) C.W. No. 370 of 1955.—Girdhari Dass v. D. C. Ferozepore, dated and May, 
1956. e 

Under the Punjab Village Common Lands (Regulation) Act, 1953, the Deputy 
Commissioner had passed an order vesting certain lands treating them to be Shamilat 
deh in the Panchayat. He had held no inquiry but on the basis of the revenue re- 
fords and the reBort of the Patwari, he had held the land to be Shamilat deh 
and so covered by the Act. If the land was Shamilat deh his order was proper, if 
not, the petitioner was being deprived of his property without any justification. 
The petitioner filed in the h Court with his affidavit documents which showed, 
at least prima facie, that the order was incorrect. The affidavit in re ly on behalf of 
the State did not meet the inference arising from the documents. Phe High Court 

uashed the order leaving it to the Deputy Commissioner to hold further enqui 

if necessary. Should the High Court interfere in such cases or leave it to the peti- 
tioner to bring a suit or appeal to the higher Revenue Authorities ? If the Judge is 
convinced that the order is erroneous should he hold his hand and direct the peti- 
tioner to try his other remedies? This question keeps cropping up, and no satis- 
factory principle has been evolved. 


(7) C.W. No. 23 of 1955.—Ranvssr Singh v. State, dated 23th November, 1956. 
This case shows the extraordinary see which some executive officers are 


capable of. An enquiry officer while conductin g an enquiry on charges, which 
ultimately led to the dismissal of the petitioner, a Government servant, adopted a 
most extraordinary procedure. Instead of recording evidence and giving an oppor- 
tunity to the petitianer of cross-examining the witnesses produced against him the 
inquiry took the shape of an informal discussion among the 2 witnesses, the peti- 
tioner and the enquiry officer. No notes were even kept of this discussion. The 

ings consisted solely of some questions and answered by the petitioner. The 
Justification offered for this procedure was that the main evidence consisted of 
accounts and documents and the enquiry officer was quite competent to look into 
them and decide and where he felt any doubt he had asked the petitioner to explain. 
The High Court naturally refused to treat it as reasonable opportunity, but I wonder 
what an Administrative Court would have to say about it. If the Administrative 
Court consisted of officers with executive training it would probably treat it as a 
mere technicality. - 


` (8) C.W. No. 167 of 1955.—Bhagat Ram Sond v. Union of India. 


The case involved an interpretation of a notification issued under the Displaced 
Persons (Claims) Act, 1950. The notification defined property jn respect of 
which a displaced person could make a claim but the Proviso provided that where 
a claimant been allotted any agricultural land in India and that 


e 
._ (a) where the agricultural land so allotted exceeds four acres, the value of 
‘the building in respect of which the claim is made shall not, according to the pre- 
sent estimated cost of construction, be leas than Rs. 20,000. i 
- (b) where the agricultural land so allotted does not exceed fotr acrea, the 
Value of the building in respect of whickethe claim is made shall not, aecording to 
© the’ present estimated cost of construction, be less than Rs. 10,000. 
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Explanation (.—In this rules, the expression “building” includes 4 7 
(a) any structure in the infmediate vicinity of a building without which the 
building cannot be conveniently occupied or enjoyed ; 
` (b) any garden, eground, enclosure and out-houses, appurtenant to such 


The singlt Judge decided im favour of the petitioner holding that the expression 
is Lee referred to a number of buildings but he was reversed on appeal. This 
ently a question of intetpretation suitable for decision by a High Lae al 


ee C.W. No. 385 of 1955.—Surqy Parkash Kapur v. The Stats. (1957 P.L.R& 
103). © 
ing the allotment of evacuee land in the Punjab various persons had secfffed 
very ands while others with equal rights had received poor lands. The latter 
complained against this injustice to the Rehabilitation Department, which gave 
an undertaking that during proceedings under the Holdings (Gonsolidation and 
Prevention of Fragmentation Act), this injustice would be removed. In November,” 
1951, the Government decided to carry out the undertaking. It issued executive 
instructions in 1952 (these instructions were withdrawn in 1956) to the Consolida- 
tion Officers to remove the injustice. These executive instructions were chall 
and scores of petitions were filed. Stay orders were obtained and consolidation 
oe crever they were taking place, came to a stop. The High Court 
eld that the Executive instructions were contrary to the provisions of the Consoli- 
dation of Holdings Act, the Administration of Evacuee Property Act, 1950 and viola- 
ted Article 31 of the Constitution as they deprived certain displaced persons of 
property without authority of law. The latter of the decision was overruled 
ın another case the Supreme Court (Amar Singh v. Custodian, Evacues 
Property, Puryab?. e Government felt that if the Judgment of the 
Court was allo to stand the State would have to spend a sum of about 2 crores in 
order to do the work of consolidating holdings again and that in the process rural 
economy would be disrupted. The Punjab islature intervened and with the 
assent of the President passed a Validating Act (VI of 1957). This Act was 
chall as being ultra vires and the High Court has heard arguments on this ques- 
tion. the meantime the work of consolidation in villages in which these execu- 
tive instructions were applied and they are hundred is at a standstill. The State is 
determined to legalise whatever has been done and it is only a question of time before 
this objective is finally achieved. But in the meantime most of consolidation of 
holding in the attested village is being held up. What is the solution of the difficulty 
illustrated by this case ? If the amendment which I have suggested had been part of 
Article 226 there would have been no interference with this activity, which is essential 
for the success of the grow-more food campaign. 


(10) C.W. No. 222 of 1955.—Uppal v. Chief Settlement Commisstoner, dated 27th 
September, 1956. 
The petitioner attacked the order of the Settlement Commissioner dated May Z 
19, 1955, valuing the petitioner’s land left in Pakistan, under the Displaced Persons 
(Supplementary) Act, 1954. One of the Settlement Commissioners 
had in the Po of the petitioner dictated an order earlief on May 29,19 ó 
in favour of the petitioner, but had not ed it and the petitioner alleged ae his 
order was and could not be reopen eg Further the Settlement Commissiorier 
in the later order had relied on malal contained in proceedings concerning other 
persons without putting this material to the petitioner. What was the effect of 
this omission ? The answer to this was assumed to depend on whether the en ute ~ 
was quasi-judicial or not. The High Court found that the ‘snourted toa 
judicial and the failure to put the material to the petitioner amo `~ 
of hearing. ‘here are interesting cases in U.S.A. on this point ased toa denial 
Byse: Admipistrative Law, page 940, st seg Once the American cases on Adminis- * g 


1. (1957) §.C.J. 574 : ALR. 1957 8.0. 299- P 


N 
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trative Laysbecome common knowledge among the legal profession dur jurisprudence 
would get richer. But if these cases are studied it mes clear that the Coyrts 
are capable of chalking out a middle line which neitherefetters the administrative 
agencies nor sacrifices fairplay. An adfninistrative Court I fear, would aot, 
attach so much importance to fairplay. 


(11) C.W. No. 257 of 1955.—Arjan Singh v. Excise and Taxation Gommisstonsr, 


The Excise and Taxation Commissioner passed an order cancelling the 
registration certificate of the petitioner issued under the Punjab Sales Tax Act. The 
titioner filed a revision to the Financial Commissioner alleging that he had not 
ban given any notice before cancellation. The Financial Commissioner 
dismissed the revision on the ground that the petitioner not produced cêrtified 
cofes of previous orders. The petitioner then approached the h Court under ° 
Article 226 of the Constitution. The High Court held; “that it is a principle of 
natural, justice that no order to the detriment of a subject should be passed before 
he has been heasd. Cancellation reacts grossly to the disadvantage of the dealer 
*because he cannot carry on his business after the cancellation.” Section: 7 of the 
Act which enabled the Excise and Taxation Commissioner to cancel the license 
did not make any mention of any opportunity being afforded before cancellation. 


This type of question k arising and the High Court keeps on interfering on 

int, but the Baccitive Officers seem to be disinclined to give opportunity un- 

less iad lee specifically so provides. It seems desirable that all Acts or Rules made 

under a Acts ne provide a procedure consonant with the principles of 
natural justice. 


(12) C.W. No. 355 of 1955.—Sugar Syndicate v. Excise and Taxation Commissioner. 


The Sales Tax Department was refusing to refund sales-tax although it admit- 
ted that the sales-tax had been levied and collected by it wrongly. The petitioner 
aod for a writ of mandamus to compel the department to refund the money. 

¢ petitioner had no other remedy because section 19 of the Act prevented the 
filing of a suit. Section 12 of the Act, however, enabled the assessing authority to 
refund taxes. The only defence was that the petitioner had collected the sales-tax 
from its customers. The High Court held that this was no defence and issued a 
direction directi d. It will be seen that apart from Article 226 of the Act the 
petitioner would have had no other remedy. 


(13) C. W. No. 14 of 1955.—Ram Sarup v. State of Punjab. 


. A mate coolie attached to the Public Works Department was removed from 
service on the basis of inquiries made at the spot of the alleged occurrence by various 
officers including the Superintending Engineer. In these inquiries the petitioner 
had not taken any part. The High Court holding that no reasonable opportunity 
had been given quashed the order bf removal. This case also illustrates the difference 
of the Executive Officers to give opportunity to the affected parties. 


(14) C. W. No. 14 of 1955.—Mehar Singh Rikhi v. Shri R. K. Vaish. 


The Settlement Commissioner had rejected a Review Application on the ground 
that no review application lay. The High Court found that a review application 
did he, and accordingly directed the ondent to hear the review application 
and dispose of it acco to law. In case too the petitiones had no other 
remedy except to on the High Court under Article 226 of the Constitution. 


In the High Court in the year 1955 about 1000 (one oe applications 


-. under Article 226 were filed. A great number were dismissed at the p 


hearings and of the rest only the above discussed cases succeeded. Does this, record 
any apprehension in the mind of the State that it will not get justice in the 
Court ? 
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CONTROL OF THE LEGISLATIVE POWERS OF ADMINISTRATION* 
e 7 By 
e N.C. CHATTERJEE, Barrister-at-Law, Senior Advocate, Suprems Court of India. 


In the British House of Commons a historic debate took place on the motion 
of a private Member that “‘ the power of the Crown had increased, is in i 
and ought to be diminished ”. {t is often. remarked that a similar motion shoul 
be tabled in the House of the People in the Indian Parliament to the effect that 
the power of the Executivg has increased, is increasing and ought to be diminished. 
“Those who have been brought up under the influence of the laissez-faire doctrime 
and under the spell of Professor Dicey’s classic exposition of the doctrine of Rule 
of Law, resent the inroads of New Despotism in the legislative field which is-making 
Parliamentary sovereignty to some extent illusory. ä 

The expansion of Governmental control and tion and the progressive ° 
demands which are made upon a modern State for the uplift of the masses in an 
under-developed economy would lead to the gradual expansion of delegated legis- 
lation. It is almost futile to say that there is no Administrative Law either in 
England or in India. Administrative Law should no longer be terra incognita to 
the citizen or to the lawyer in India. According to a recent statement made by 
the Union Minister of Law there are as many as 100 administrative tribunals 
operating under Central Acts. The profound in the role of administration 
has caused a set back to the cause of freedom of the individual as understood in 
the rgth Century. The recent Companies Act has clothed the Executive with 
judicial or quasi-judicial powers or functions in a number of important matters. 


It has been aptly said that “ the very success of /alssez-faire has led to its un- 
doing.” ‘The progress of industrialisation has led to the concentration of popu- 
lation in insanitary and overcrowded cities. The administrationis under a duty to 
intervene in the interest of public safety and health and a Government is likely to be 
censured if it fails to effectively discharge its obligations. That implies interference 
with citizens’ rights and is often not consistent with freedom of property and personal 
liberty. Similarly an irresistible urge for fair treatment of expleited labour has led 
to the encroachment on the right of capital or ent to the untrammelled 
right.of employment based on the old concept of freedom of contract. 


Administrative Law poses the most difficult problem of modern times, namely, 
the conflict between Governmental authority and individual freedom and the problem 
is how to bring about a balance between the two. Those who have faith in the 
Rule of Law do not want any change in the basic doctrine of the absolute 
supremacy or predominance of regular law over arbitrary power. Modern 
constitutional lawyers may comment on Dicey’s traditional exposition of the Rule 
of Law as the homily of a Victorian Whig. 


Yet the most fervent champion of Administrative Law should recognise that 
a democratic State should be based and run on one principle that a man must be 

ished for a breach of law and he can be punished for, nothing else. Equally 
important is the doctrine of subjection of the executive to the Courts of the country 
which are infpartial and free from official control or pressure. It may be that 
Dicey misunderstood or it will be an evil day for a State which believes in parlia- 
mentary Govesnment, if it fails to emphasize the basic doctrine of equality before 
the law which means that Fundamental Rights must be protected by all the 


oa of the State, that Police Law is not law and that dom requires an`’ 
cieht legal system which inspires public confidence and protects essential . , 


liberties. In, democratic State functioning under a written Constitution it is 
impossible to expect that the Constitution would be the result of the ordihary, 
a ee i ne 


* Thesis read at the Administrative Law Seminar, Delhi on 15th December, 1957. 
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hh of ys Jac land. The Fundamental Rights have been conscidhsly placed on a 
by the ae of the Indian Censtitution. The Supreme Cqurt 
pales the contention urged by the State Counsel and ‘held that under the 
Constitution of India the highest Court is*constituted the protector and guaramtor, 
of Fundamental Rights and consistently with the resportsibility laid upon it, the 
Court cannot refuse to entertain an application seeking’ protection, against in- 
fringement of Fundamental Rights and such applications can be made direct fo 
the Supreme Court without reference to the h Court which has concurrent 
jurisdiction in the matter. This great principle which was laid down by the 
Supreme Court of India in the very first year of its existence in the Cross-Roads 
Case! has been emphasised and has not been in any wey affected by the later 
decisions of that Court. 


À 

= We should make an objective approach to the entire E With the ex-° 
pansion of national economy there is a demand for greater control and stricter 
Tegimentation and that will lead to the conferment of greater powers upon the 
executive. Marty years back Chief Justice Hughes of the Supreme Court of the 
° United States of Ameria observed that the Congress could not delegate legislative 
power to the President and pointed out that the principle was vital to the integrity 
and maintenance of the system of Government ordained by the American Consti- 
tution. (Wichita v. Public Utilities Committee of Kansas.) In the Panama Sugar i; 
Case*, the Supreme Court struck down the N.I. on the ground of unconsti- 
tutional delegation of legislative power, but it made pertinent observations : 

“ The Co is not permitted to abdicate or to transfer to others the essen- 
tial legislative tions with which it is vested. Undoubtedly legislation must 
often be adapted = complex conditions involving a host of details with which the 
national Legislature cannot deal directly. The Constitution has never been re- 
garded as denying to the Congress the necessary resources of flexibility and practi- 
cability which will enable it to perform its function in la down policies and 
establishing standards, while leaving to selected i TERA the of 
subordinate rules within prescribed limits and the determination of facts to ich 
the policy as declared by the legislature is to apply. Without capacity to give 
authorisations of that sort we should have the anomaly of a legislative power which 
in many circumstances calling for its exertion would be but a futility ”. 


E a E ee E tism led to a searching en- 
dar high-powered Committee in England which pronounced the verdict 
t ecu ie legislation was necessary and inevitable. 


. From my experience as the Chairman of the Parliamentary Committee on 
Subordinate Legislation for some time. I can say that having regard to the quan- 
tity of legislative output and the limited time available to Parliament and the im- 
practicability of anticipating difficulties in the actual working of a complicated 
measure delegated Legislation is bound to increase in order to meet the expanding 
needs of a progressive welfare State. The old concept that the State existed for 
the maintenance of law and order has been exploded. If India’s Second Five Year 
Plan is to succeed, there is bound to be more direct and indirect control over the 
“economic life of the nation and the resources of the State. Both national planning 
and provision for spcial services will necessitate the making of detailed regulations 
and the imposition of various restrictions. From our experience we can say that 
the focus of enquiry should shift from the question of desirability of delegation to 
that of control and the problem is really one of safeguards. It is impossible for the 
Parliament even if the Leader of the House is anxious to accommodate the Members 
to find the time to enable them to devote proper attention to_ the ale of detailed 
` -regulations which the modern State demands, and the legislators often suffer from 
the handicap of not properly instructed in many technical fields where a modern 
` Parliament has to | te. The difficult question how to secure adaptability or 

cin and at the same time to ensure compliance with the willof the nation 
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is reflected in the Legislature. Protagonists of Administrative Law shoal 

the admonition administered by Mr. Justice Cardozo of the Supreme Court of 
America in the Schechter Case! that the ` delegated power of legislation should not 
run giot. It should be canalised vtan earls that keep it from overflowing. 
It must not be “ unconfined and vagrant”. (Schechter Case+,) The Cardozo 
doctrine was accepted as laying down the correct law by the Supreme 
Court of Ifdiain the Delhi Jaws Act Case?. But the question is how to 
secure compliance with the doctrine laid down in that case. The majority 
Judges in that case rejected the extreme contention put forward by the Attorney- 
General that an unlimited right of delegation is inherent in the legislative power 
itself. The majority held that this view was not warranted by the provisions of the 
Indian Constitution. The islature must legislate. It must retain in its own 
hands the essential legislative fiinctions and the legitimacy of delegation depefftis 
entirely on its being used as an ancillary measure. It is easy to lay down the doctrine 
but it is difficult to secure its compliance. The question is what steps ghould 
be taken to find that the Parliament and the State Legislature are discharging their 
essential legislative functions and that they are declaring their legislative policies 
and Jaying down standards which are formulated into precise binding rules of 
law. The line of demarcation is rather thin and the Law Institute would render 
a great service if it can devise effective safeguards to prevent the abdication of the 
essential legislative functions on the part of the Parliament or State Legislatures 
in India as well as Executive enroachments on law-making by disguised trespasses. 


Special attention should be drawn to some of the later Judgments of the Supreme 
Court where the salutary principle adumbrated by Justice Cordozo and recognised 
in the Delhi Laws Act Case? has been somewhat whittled down. Uncanalised de- 
legation should not be permitted by mere formulation of so-called legislative policy 
in vague terms in a statute. The Legislature and the lawyer both require guidance 
on this subject. 


The Committee on Subordinate Legislation in the Indian House of the People 
was nominated by the Speaker in December, 1953. ‘That Committee made certain 
recommendations in their First Report which are set out :— ‘ 


Bills containing proposals for delegation of legislative powers should 
invariably be accompanied by a memorandum containing the gletails and scope 
of such proposals. 

(it) Uniformity should be secured in the provisions delegating legislative 


powers in the various Acts. 


The Speaker of the Indian Parliament appointed one of the Opposition Mem- 
bers as Chairman on this Committee and that is in conformity with the British 
practice which is a desirable one. It will be a great comfort for the citizens of India 
to know that the Speaker of the House of People took special care that Parliament 
should have effective control whereby it could ensure that powers were being pro- 
perly exercised by the executive. Although delegation of legislative powers to 
some extent was inevitable having regard .to the pressure on Parl ameng time 
and the technical nature of the subject-matter of modern legislation and the demand 
for flexibility and utilisation of experience in working out complex schemes of re- 
form, certain suitable safeguards are still requisite : 

(a) Whilt delegating the powers to Executive the Parliament should use 
clear and consistent terminology. 


(b) Subordinate law-making authority should not be given power to amend. 
the Statute in any manner which has been passed by the Legislature. 


(¢) The Legislature should be careful to preserve the jurisdiction of the 
Courts of Law gnd access of the citizens to the Courts should not be forbidden ex- 
cept in very exceptional cases. ë 


Te 295 U.S. 495. 2. (1951) §.C.J/ 527: 1951 SOR. 747. 
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In a Memorandum prepared by the Speaker of the House offthe People in the 
year 1950 which was forwarded to the then Law Minister certain pertinent obser- 
vations were made :— . 


“ At the present time Parliamentary control over dglegated legislation $ da- 
fective in two respects :— ° 
(a) Legislative powers are freely delegated by Parliament ° without the 
members of the two Houses fully realising what is being done. i 


(b) Although many of the tions made in pursuance of those powers 
are required to be laid down before both the Houses and in fact they are so laid, 
there is no automatic machinery for the effective scrutiny on behalf of the Pagliament 
ag whole and quantity and complexity are such that it is no longer ible to 

y for such scrutiny on the vigilance of private Members acting as individuals °”. 


To some extent the constitution of the Committee on Delegated Legislation 
has been useful in remedying the defects. But from our experience we should 
emphasize the need for greater Parliamentary control and vigilance over delegated 
1 tion, and we should admit that adequate procedure to be followed by the 

inistrative process in the formulation of statutory rules and regulation has not 
yet been pee se Legislative prescription of procedural requirement is often 
resented by the Departments concerned. The basic problem, as has been pointed 
out by Dr. Schwartz in his admirable treatise on American Administrative Law, 
is the democratization of the rule-making process without imposing such burden- 
some restrictions that Rules will either not be made, or policy will be driven under- 
ground. 


A number of statutory orders had been laid on the Table of the House of the 
People after considerable delay. In some cases the delay was for five months and 
in some cases it was six months or more. 


Competent authorities on Administrative Law like Professors Griffiths and 
Street have pointed out the difference between procedural ultra vires and substantive 
ulira vires. a some cases it will be desirable to ensure that the administration is 
rae by statute to consult particular bodies or associations before making Sub- 

inate Legislation. Democrary means Government by consent. It depends 
pot merely on discussion in Parliament but on direct and indirect consultation with 
the representatives of interested groups or bodies likely to be affected. In some 
of the British statutes the Minister is required to consult certain specified interests 
before making statutory orders or instruments. The power to draft an instrument 
may be delegated to the group or association concerned and the Minister may become 
a confirming or approving authority. In some recent British Statutes, tions 
are to be submi to a statutory body by the Minister and the report of that body 
is to be laid before the Parliament. Any one with experience of the working of a 


democratic islature knows that it is of very little practical ultility to direct that 
when an Act delegates power to the executive, the Subordinate Legislation should 
be laid before the Parliament. In such cases Subordinate islation is valid when 


it is made and the Members are not authorised to move for the annulment of 
Subordinate Legislation nor is the Government required to bring the Resolution of 
the House before it becomes operative. I would commend for the consideration 
of both the Parliament and of the Law Institute the suggestion that it would be 
more effective to direct that Subordinate Legislation should be laid btfore Parliament 
and must be made subject to an affirmative resolution by each House of Parliament. 
Some departments may resent such safeguards in special cases aml then there may 
‘be provision that the Subordinate Legislation should be laid in draft before the 
House and made subject to annulment within a specified period. 


‘The time has come when lawyers and Judges should reconsider the validity 
of the traditional rule of construction which forbids them to refer f Parliamentary 
debates or Statements of Objects anti Reasons or Reports of Commission. Lord 


Justice Denning pointed out the difficulties that Judges have to face when they are 
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set to work ‘‘ on he coristructive task of finding the intention of Parfiamgnt”. A 
Judge must do this not only from the language of the statute but also from a consi- 
deration of the social condftions which give rise to it and of the mischief which it is 


meant to remedy. There is deal of force in the weighty observation of the 
learned Judge when he says that “ the Court must supplement the written word 
90, as to give ‘force and life’ to the intention of the islature ” : Seaford Court 
Estates Lid. v. “Asher.» ° 


In one case the Supreme Court of India held that speeches made by Members 
of the House of Parliament on the floor of the House are not admissible as extrinsic 
aids to the interpretation of statutory provisions,: (Aswinl Kumar Ghosh v. Arabinda 
Boss) *. Sastri C. J., and other learned Judges held that the statement of objects 
end reasons annexed to a Bill, the form of the original Bill and the fact that certain 
words and phrases were added to or omitted from the original Bill are also not ad- 
missible as aids to the construction of statute. In another case, the Supreme Court 
referred to the statement of objects and reasons for ascertaining the conditiofis pre- 
vailing at the time it actuated the sponsor of the Bill to introduce the same and 
the extent and cy of the evil which he sought to remedy: Ths State of West 
Bengal v. Subodh Boss.* In a recent case, Das, C.J., quoted with approval 
the dictum of Lord bury “that it was not only legitimate but highly convenient 
to refer both to the former Act and to the asserted evils to which the former Act 
had given rise, and to the latter Act which provided the remedy”: Bengal Immunity 
Co. v. Stats of Bihar.* 

In Foglend jocks have on some occasions set aside Subordinate Legislation 
on the ground of rep cy to the fundamental liberties of citizens. In Chester 
v. Bateson*, the learned Ju declined to construe a Re auon so as to avoid 
violation of the provisions of M Charta and the Bill of Rights and the Funda- 
mental liberties of the British subjects to have access to the Courts. Fortunately 
under the Indian Constitution it is a constitutional obligation of the Court to strike 
down statutes which infringe the Fundamental Rights. The greatest difficul 
of judicial control over Subordinate Legislation is the conservative view whi 
was adopted by some Judges following Lockwood’s case*: ‘There the House of Lords 
held that a provision that an order made shall have effect “ as if enacted by the 
Act” was practically immune from judicial review, and as long as the Act 
remained in force, it was not competent to question its validity or the order. ° 

Lockawood’s case* was ained in later cases and it has been held that an Act 
which provides that an order made by the Minister shall have effect as if enacted 
in the Act does not preclude the Court from calling in question the order of the 
Minister when the scheme of the order made by him is not consistent with the provi- 
sions of the Act : (Minster of Health v. The King (Yaffe)”). 


The test difficulty is created by sub-delegation, and the Indian Law Insti- 
tute would render a signal public service if it can prescribe certain limits by which 
a Minister to whom authority is delegated by Parliament or Legislature is permitted 
to sub-delegate his authority to his officials. 


Judicial control over the exercise of legislative powers by the executive is res- 
tricted because it can only be effective when the subordinate legislation is ultra vires 
or mala fide. Necessity for the order or the adequacy of evidence before the Minister 
or officer is ortlinarily outside judicial purview. It is often urged that the English 
Courts had taken a very narrow view and comments had been made on Lord Green’s 
judgment in the Ayr Collieries Case*. The Supreme Court of India has not taken 
such a restricted view, and it has held that the grounds on which the executive 
acts must have rational relation to the objects of the statute ; otherwise the orders `` 


s 
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even in -ntive detention cases would be ill : (Aima Rams case! and Pepsw 
Case?). The Australian High Court has struck déwn as ultra vires Regulations ntade 
by the executive under the authority of the Commonwealth Statutes if the same 
went beyond the powers of the Commonwealth: (Victorian Ghamber v. Commonwealth) % 

The great impediment to judicial control is the tendeney to vest in the Minister 
subjective discretion to act by the use of expressign “if the Minister ‘is satisfied ?’, 
In Nakudda Alt’s caset, Lord Radcliffe observed : “ If the question whether the 
condition had been satisfied is to be conclusively decided by the man who wields 
the power, the value of the intended restraint is in fact nothing ”. Lord Radcliffe’s 
dictum was quoted with approval.by Mukherjee, J., in Advani’s case’. The other 
impediment is the attempt to oust the invocation of te rule of audi alterah partem 
ormthe plea that the Minister is not under a duty to act judicially. Franklin's case® 
in England has been subjected to strong criticism. When the order made by a 
Minister affects citizen’s right to property, it is desirable that the Minister should 
be under a duty to act judicially at some stage so that the principles of natural 

* justice may be invoked in suitable cases. 


In cases where the delegated legislative power is to be exercised on the mere 
subjective satisfaction of a Minister or Officer, the scope for justiciability of the 
Rules or Orders should not be restricted. Even in such cases, the Rules or Orders 
made on the subjective satisfaction of a Minister or designated official should be 
open to review, if they are not consistent with the policy of the parent Act, and re- 
ference should be permitted to the standards which should be formulated in the 
Act and also to the Statement of Objects and Reasons placed before the Legislature 
when the Bill was sponsored. 





I. (1951) S.Q.J. 208: (1951) 1 M.L.J.° 4 LR. (1951) A.C. 66. o 
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RESPONSIBILITY OF THE MINISTER IN PUBLIC ADMINISTRATION : 
. A COMPARATIVE STUDY* 
e ° By 
. “GS. SUBRAŅANIA AYYAR, Advocate, Madras. 


(Author, “Planning the Indian Welfare State” and the “Law of Emergency.’’) 


The Minister in England is subject to Parliamentary control. Rules of Parlia- 
mentary procedure provide that the Minister may be questioned about the actions 
of thost who are under his administrative control. Bias on the of the subor- 

‘dinates in the administration can be questioned in Parliament. No Parliamentary 
debate can be held on the conduct of Judges. Free Parliamentary criticism can 
be had on the general field of administration and it is the responsibility „of the 


Minister to meet such criticism. 


The House of Commons controls ree the Administration by the address 
in reply to the King’s speech, the Ae de tes, adjournment motions, and ques- 
tion time. The House of Commons does not formulate policy but only criticises 
it. In actual control of finance, the control is limited to the debates on the Budget 
resolutions and the Finance Bill. The Estimates Committee and Public Accounts 
Committee try only to guide but cannot actually control expenditure. Ev 

day close scrutiny over expenditure would make Cacan impossible, What 


happens in fact is, that Government explains and defends its policy, acts on 
their policy and is questioned, criticised and defended on its action. is is the 
only way in which Government can be effective. 

Junior Review. 


The Minister’s acts are generally subject to judicial review, excepting those 
exempted specially by legislative provision, which has become the present-day 
habit in regard to welfare and crisis legislation, but even in such cases, Courts have 
held they are subject to judicial review in certain cases. Administrative acts and 
orders of the administrative Tribunals will be declared illegal and ultra vires by the 
Courts if there is no jurisdiction to carry them out. Acting in excess of jurisdiction 
or for want of it can be both subject to judicial review. The teview used to be 
effected by the writ of certiorari and the writ of error. The ay Court in its super- 
visory jurisdiction subjects them to reivew. The Courts will review any acts gr 
orders passed by tribunals done in bad faith. Non-compliance with procedural 

uirements will subject them to review. Judicial review is available for acts or 

ers passed in breach of natural justice. in law apparent on face of record 
is also subject to review by certiorari. ‘The Courts have claimed the right to inter- 
fere with the exercise of an administrative discretion if the administrative Tribunal 
acts against the principles of natural justice and is arbitrary, eand fanciful, 
If powers are used for improper purpose or if they are used without taking’ into 
account all relevant considerations, judicial review is allowed. 

The leading case for review on the ground of im roper purpose is Lesds Corpora- 
tion v. Ryder, where Lord Loreburn said, that administrative Tribunals must endea- 
vour to carry out the spirit and purpose of the statute. Ministers, who wanted to 
avoid judicial control have frequently vested in them subjective discretio; power, 
by using the words in the enactment “if the Minister is satisfied”: sec Liversidge 
v. Anderson? and, Carlton Limited v. Commissioners of Works*. The Courts in those 
cases held, that though such expressions may prevent the Courts from deciding 
whether the Minister has reasonable ground for his belief, or from reviewing his 
acts because he took into account the wrong considerations, yet opined that they 
vould quash: if the powers were cist exereised ta pood ‘faith, mo 
—e 


”  * Thesis regd at the Administrative Law Seminae, in the Indian Law Institute New Delhi, on 
16th December, 1957. - ; 
1, LR (1907) A.C. 420. f 3 (1943) 2 All E.R. 360. 
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pi. Lege Sora in Robert v. Hi , has laid down that thé defence that the 
isters acts or conclusions of the Tribunals are bona fide, will be of no avgil if 
-the discretion is used beyond their powers. In the deading case of Westminster 

Corporation v. L. N. W. Ry.,2 it was Reld that bad faith must be specifically 

proved. This enables the administration to throw the burden of proof on the 

plaintiff. The purpose of the administrative body is a fusion of fact and very 
difficult to prove. . If the result contemplated the inistration is legal, the 

Courts will not quash the acts or orders merely use one of the motives which 

activated them is extraneous to the issue. 

j Ignorance of material considerations or the pee of extraneous consj- 
derations will nullify the acts of administration. (Robert v. opwood!.) Thg Courts 

: thereby ensuring only that the discretion is properlg exercised, that is needing 
to law. But erroneous ie eae of the statute is not an excess of jurisdictio 

R. v. Minister of Health?). Robert v. Hopwood}, the House of Lords held that 

‘the enumeration of the words “if it thinks fit” cannot entail the local authority 

e to be guided by eccentric pora of the socialistic philanthropy so as to enable 

them to pay such wages as they think fit, and such act is ultra vires. t Unreasonable ” 

- acts are also subject to judicial review. Any decision not genuinely arrived at by a 
Tribunal must come under that category. 

The attempt to cut down the ap te powers of the Court by legislation, 
has not been successful as the Courts have held ‘that the provision “the decision 
shall be final and not subject to appeal to any Court” does not exclude judicial 
review: (R. v. Minister of Transport : Ex-parte H. C. Motor Works, Limited*). 

', Canadian Courts have forcibly declared many a ts to exclude judicial 
review, as unconstitutional. In such cases, Courts have held, that the acts must be 
strictly within jurisdiction. (R. E. X. X. Rel. Davies v. Macdougall Construction 
Go., Lid.®). The Privy Council in Colonial Bank of Australia v. Williams®, has laid 

_ down that the Courts can:still quash on the ground of a manifest defect of jurisdic- 
_tion in the Tribunal that made it, or manifest fraud in the party procuring it. - 

The methods of review are by writs of certiorari, prohibition, mandamus, Declara- 
_tory Judgments, Injunctions, Habeas Corpus, Actions for Damages, etc. I am not 
going into the details of the methods of judicial review as it is not my province in 
this thesis. n : 

The writ of certiorari-is issued in India under the wide powers given under Arti- 
-cles 32 and 226 of the Indian Constitution and English Law is applied liberally. 
' Basappa v. Nagappa”. i 
, With tremendous increase in the administrative functions of the Minister 
and the creation of a number of administrative bodies and Tribunals, the usual rule 
‘that the King can do no wrong, i.s., by clothing the sovereign with immunity for 
his acts, had to be modified, and two decisions of the House of Lords restrained 
the immunity of the Crown on the ground of the Royal privileges. (Mersey Docks and 
‘Harbour Board Trustees v. Cameron®.) The Crown Proceedings Act subjects the 
' Crown, with serious reservation to private law. 

E Administrative authorities are sųłject to be sued for torts of their servants in 
the course of their employment. Actions for ror iia of statutory duties, 
misfeasance and non-feasance are also entertainable. oF 


‘ SCOPE or JUDICIAL CONTROL. 7 
Sir Cecil Carr in his book on ‘ Concerning Administrative Law’ at page 108 
“is of opinion that “The administrative Tribunal would find the facts, and the Courts 


: would not interfere unless the absence of evidence or the perversity of the finding 
required them to intervene”. a 
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„ This suggested division of labour is not fully carried out, however, forfconstitu- 
tional principles require same judicial review upon facts, as well, as Anglo-Saxon 
Jaaa aba is based on the Rule of Lw or supremacy of the law. In essence, 

e question whether theeadministrative finding of fact rests on substantial evidence 
is really a question of law, for a finding not so supported, is arbitrary, and unautho- 


As regards jurisdictional facts, Courts have the power to take additional evi- 
dence to decide whether such facts exist, as laid down in Weite and Collins v. Minister 
recat The Courts are given the power to review the evidence tendered by 

dminiştr ative Pension Appeal Tribunals* by which the statement of the 
Minister that a particular evidence is conclusive, is taken for granted. If the evi- 
Yence as tendered is arbitrary, the Courts can refuse to accept it, and declare tfe 
tribunals’ findings of fact as unfounded, and slira vires, as it is an abuse of juris- 
diction. ° 

American Courts have satisfied themselves that if there is subftantial evidence 
to support the findings of fact of administrative tribunals, there is no objection to 
Courts of law proceeding on the basis of their findings. The Courts have only to 
see if the finding is supported by evidence, and is not concerned with the weight 
of the evidence. (Observation of Justice Hughes in St. Joseph Stock Yard Co. v. 
United States*.) 

The Supreme Court of America has held in Humphreys v. United States‘, that 
Article 3 of the Constitution debars Constitutional Courts from reviewing issues 
of facts, even in controversies of a judicial nature, as such issue were heard and 
determined in the first instance by an administrative agency. The judgment is 
based on the ground that administrative judgment or executive judgments are out- 
side judicial review 2 the doctrine of the separation of ers, unless they in- 
volve ee of law (refer to the following cases), Southern ae v. Darnall Lumber 
Co.,5 Grand Northern Railways Co., v. Mer Elevator Co.,* Basr Bros. Mercantile 
Co. v. Danier and Rio Grande Ry. Co.’, United States v. Burleson® United States v. Durell®. 

The committee on Minister’s powers in England had this distinction in mind, 
and limited its recommendations of appeals from executive decisions to points of 
law and went so far as to say that there should be as a rule no ap eray C 
of law on issues of facts, and this goes beyond the American principle of limiting 
reviews to cases governed by the substantial evidence rule. 

But the distinction between law and fact, is not always clear, and some authors 
say, that when Courts are inclined to review, they say it is a question of law, and 
when they are disinclined to review, they classify it as a question of fact. 

In Dobson v. Commissioner!°, the substantial evidence rule was said to be appli- 
cable to tax cases. Sometimes, facts are classified as mixed questions of law and 
fact. 


The jurisdiction of the reviewing Courts is limited to questions of law. It does 
not extend to question of fact but it is left to the discretion of the reviewing Courts 
to ultimately decide whether one particular issue relates to fact or law. 

Administrative findings of fact, whether they are without evidentiary support, 
is a question of law. As laid down by Swift, J., In re, Bowman}, the Court cannot 
interfere with the administrative fact findings, provided only, that there was some 
evidence to support them. Ses also In re, idge13, 

In this sense, English Courts give greater weight to administrative facts than 
American Cour®, for there is no necessity to apply the substantial evidence rule in 








England. In England, of ‘no evidence’ alone will invalidate the findings. .. 
Even if.there is some evidence it will do to support the administrative fact. Ameri- 
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. the policy of regulating which 


28 i THE MADRAS LAW JOURNAL. : [1958 
can Cous have always required substantial evidence to support the, findings of 
fact (Consolidated Edison Co. v. National Labour Relations Board’) 

Questions of law are the province of Courts of law and both in England 
in America, the administrative tribunal has no final word in deciding questions o 
law. e 

Mixed questions of law and fact have been pointed out in England as being 

uestions which cannot be given always the finality of questions of fact, and Engli 
urts have interpreted each question on its own merits. 


Closely related to this question is the decision on jurisdictional facts, whether 
a tribunal has the power to decide the nature of its own jurisdiction if the facts 
on. which ‘its jurisdiction rests are questioned. In such @ases, Courts must have the, 
power to determine whether the condition for the exercise of the tribunal’s jurisdic- 
tion were satisfied or not. f 

Id cases of constitutional facts, that is, in cases where the interpretation of 
certain facts willlead to a constitutional right, the determination of the administra- 
tion as to the interpretation cannot be final, and therefore judicial review will lie 
in such cases as decided by Ohio Valley Water Co. v. Berevon Borough? and St. Joseph 
Stockyard Co. v. United States*. . 

Scope of review on the ground of discretion of the Minister, whether it is 
subjective or objective, has given room for litigation in England. Ministers who 
want to avoid judicial control, have frequently vested in them subjective discre- 
tionary power, by using the words in their enactment ‘If the Minister is satis- 
fied ’(Liversidge v. Anderson* and Carlton Lid. v. Commissioners of Works®). ‘The 
Courts in those cases held, that though such expressions may prevent the Courts 
from deciding whether the Minister has reasonable ground for his belief, or from 
a ae ore acts because he took into account the wrong considerations, yet 
opi t they would quash if the powers were not exercised in good faith. 

Courts of law have sometimes refused to view the orders of the tribunal as 
judicial, but styled them as purely administrative, and thus refused to interfere. 
In the famous Stevenage case (Franklin and others v. Minister of Town and Country 
Planning*,) it was laid down that the Minister, pra Soap agent of Parliament, can 
decide upon the cpnstruction of towns in a parti area and as his act is not 
a Quasi judicial act subject to judicial review, it was purely administrative. 

The decline of judicial review was further seen in the case of Robinson and others 
Ve Minister of Town and Country pani, Ne where, on appeal, it was held that the 
words “ requisite ” and “‘ unsatisfactorily ” indicated that the making of the order 
was a matter of opinion and policy of which the Minister was sole judge, that no 
objective test was ible, that he was acting purely in executive capacity and not 
quasi-judicially. (Ses Lord Green, M.R.’s judgment). 

So far as Indian Courts are concerned, judicial review is governed by Articles 
32, 136 and 226, of the Indian Constitution and as regards Article 226, reference 
may be made to the judgment of the Supreme Court of India in Raj Krishna Bose 
v. Binod Kanongo®, which held that the powers conferred on the High Court and 
Supreme Court by Article 226 of the Constitution could not be taken away or 
whittled down by the legislature. The discretion of the Supreme Court and 
High Court is unimpaired. 

Article 32 of the Indian Constitution cannot be invoked in a ‘case where the 
conclusions of fact have been made by the relevant authorities, and issues of licenses 
for controlling the export and import of soda ash, a material need ofthe community, 

bas been laid down in the preamble of the legisla- 
tion, cannot be said to be ulira vires as being delegated legislation, by the legislature 
parting with the power to frame its legislative policy. In modern times, legislative 
e rn ee reer 


US. , © 6 68 T.L.R. 18 ; 63 TL. 
3 1920) aas S cee: C 7) 185 (C.4.) ; 63 T-L.R, 
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policy is largely a product of the gge, and such definitions of administrative i gee 
carfnot be the ground for gttacking a legislation as offending the fundamen 

to tgade or uncontrolled right to trade, e This has been laid down recently by a one 
Supreme Court of India én the case of Batnagars and Co., Ltd. v. The Union of India}, 
following Harishanker Bagla and another v. State of M-P.*. Thus this judgment tends 
te narrow dbwn the difference between law and policy in administrative law. 


In India unlike in England, it has been held that where the legislature has per- 
formed its duty of laying down the policy of the enactment it can, not only delegate 
ak PERR subordinate legislation, but also authorise the delegates to re-delegate 

function provided the sub-deltgates are specified by the legislature itself. 
(Mullend v. The State*), © 
Many statutes in India have provided for quasi-judicial powers in administra- 
tive bodies like (a) Custodian of vacie Property under the Administration of 
Evacuee Pro Act, 1950, (b) Transport Authorities under the Motor Vehicles 
Act, (c) the Transport Board Authorities, (d) The Rent Controllereunder the State 
Rent Control Acts. Special tribunals like the Industrial Tribunals and Road 
Transport Authority have been invested with quasi-judicial powers. 
The Indian Constitution makes provisien for bringing these under the control 
of writs—the directions or orders or writs enumerated in Article 32 (2) and (3), 


Article 226 (1) Os a p them under the superintendence of h Courts 
under Article 227 (1). peal is also provided against their orders by special 
leave (Article 136-C (1)). on apps is also the right for the litigant to proceed by 


way of ordinary suit against the authorities. 


APPEAL AGAINST ACQUITTAL AND THE DOCTRINE OF 
COMPELLING REASONS 


By 
H. G. Panna, Advocate, Orissa High Court. 


Prior to Sheo Swaerup’s case*, the view of some Courts w&s that the High 
Court had no power or jurisdiction to reverse an order of acquittal on a matter of 
fact N in cases in which the lower Court has “ obstinately blundered ” or has 

‘incompetence, stupidity or perversity” reached such distorted conclusidns 
as n Ta a positive miscarriug e of High Gow In Sheo Swarup’s case‘, the Judicial 
Committee, however, held that ihe that the Court has full power under sections 417, 
418 and 423 of the Criminal ikea fo Code to review at large the evidence upon 
which the order of acquittal was founded and to reach the conclusion that upon that 
evidence the order of acquittal should be reversed. But in exercising the power 
conferred by the Code and before reaching its conclusions upon fact the High 
Court should give weight and consideration to such matters as :— 

(1) the views of the trial judge as fo the credibility of the witnesses. 

(2) the presumption of innocence in favour of the accused, a presumption 
certainly not weakened by the fact that he has been acquitted at his trial. 

(g) thé right of the accused to the benefit of any doubt and 

(4) the slowness of an appellate Court in disturbing a finding of fact arrived 
at by a judge Who had the advantage of seeing the witnesses. 

soln be laid down these principles, the Privy Council dismissed Sheo Swarup’ s: 
ee cir Lordships had no reason to think that the High Court had failed to 


take all pope matters into consideration while reversing the order of acquittal passed f 
by the Sessioħh Judge of Cawnpore. 





1. (1957) 8.QJ. 1953. i 
a. (19 ares ee. L.R. 61 I.A. 998: ILR. 56 All. G45 t 
3 Rete W.N. 789; G-R-P, No. 7 of 67 MLY. 664 (P.C.). 2 
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The Ñbove four principles were reiterated by the Judicial Committee in Nur 
Mahmad v. Emperor’. Sheo Swarup’s case? laid. down theelaw on the subject for the 

In Surajpaľs case*, their Lordships Fazl Ali and Bosé, JJ., set aside the con- 
viction and sentence passed by the High Court of Allahabad and restored the order 
of acquittal passed by the Sessions Judge of Aligarh en charges of murder and rioting. 
Their Lordships observed : f 

“o... It is equally well settled that the presumption of innocence of the accused 
is further reinforced by his acquittal by the trial Court and the findings of the 
trial Court....can be rev only for very substantialeand compelling reasons”. 

. The doctrine of substantial and “ compelling reaséns ” which expression wate 
first used in Surqjpal’s case? was examined and its history ascertained by the Supreme 
Court in Aher Raja Khima v. State of Saurashira*. 

The a in this case was tried on a charge of murder and acquitted by 
the Sessions pes On appeal by the State the accused was convicted by the 
High Court. On appeal to the Supreme Court Mr. Justice Bose and Mr. Justice 
Chandrasekhara Aiyar held that the Sessions Judge gave good reasons to find that 
the confession, the only evidence, was not voluntary and was retracted at the earliest 
opportunity. No Police Officer was examined to displace the charge of threat 
and coercion. A few other circumstances were consistent with the innocence of 
the accused. Hence their Lordships allowed the appeal and held that the High 
Court had no strong and “compelling reasons” to set aside the acquittal. 

Mr. Justice Venkatarama Ayyar differed from the majority view and held 
that the appeal ought to be dismissed. His Lordship observed: 

1. ‘That the scope of appeals against acquittal is not different from that of 
other appeals. In appeals the burden of showing that the judgment appealed 
from is wrong is upon the appellant. “When the State a peals against an order of 

uittal it has to establish on the evidence that the ea aa guilty and to establish 
it, 1t has to satisfy the Court that the judgment of the trial Court is erroneous. The 
oft-repeated observation that on acquittal the presumption of innocence becomes 
reinforced is merely this principle stated in terms of Criminal Law.” 

2. “ Likewise the weight to be attached by an appellate Court to a finding ` 
of the trial Court based on appreciation of oral evidence is the same whether it is 
given in a civil litigation or in a criminal trial ”. 

+ 3. An appeal against acquittal under section 417 stands as regards the power 
of an appellate Court on the same footing as appeals against conviction. 

. ‘The words ‘compelling reasons’ are not legislative expression. They 
are not found in section 417. As far as I have been able to discover, it was first 
used in (Suraypal's case) ?.. . The words are vague and indefinite to a degree”. Some- 
times even “ when Judges hearing appeals under section 417 were convinced of the 
guilt of the a they refrained from setting aside the order of acquittal owing 
to the dark and unknown prohibition contained in the expression ”. 

5. “To fetter the right to appeal against acquittal through such expressions as 
‘ compelling reasons ’ would not merely be to legislate but to defeat the plain 
intentions of the islature that the accused in an appeal against acquittal should 
have only those rights which the State in an appeal against a comviction or a 
respondent in a civil appeal has and that he is to enjoy no special protection.” 

6. ““ As no appeal on facts is provided, the decision of the High Court is not 
open to review by the Supreme Court under Article 136 on the ground that there 


`- were no compelling reasons for the learned Judges of the High Court to reverse an 
, order of acquittal.” j 


These are, if I may say so ee weighty observations. Questions of- 


. fundamental importance have been in the minority judgment. *The Supreme 
Ol“ 


- 67 MLJ. 664 (P.Q); 
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Court, it is submitted, will reconsider the question and give a final answer to the 
questions raised. e 

A Division Bench of the Bombay a Court in State of Bombay v. Vithal Maruti}, 
jhad*to dismiss the appeal by the State ås the Court was bound by the doctrine of 
‘compelling reasons’. “Their Lordships however observed as follows :— 

“Tt is quite true that the earlier decisions of the Privy Council Sheo 
Swarup v. King-Empsror’ and Nur Mohammad v. Empsror®, where this question 
has been examined on principle and in the light of the provisions of section 417 
were not cited before the Supreme Court. It is also true that their attention 
was apparently not drawn to the fact that there was a sharp difference of 
opiniog on this question which had been taken before the Privy Council and the 

Privy Council had exp themselves against the view that sought to impose 
limitations upon the powers of the appellate Court in dealing with criminal appeals 
against acquittal under section 417, Criminal Procedure Gode ”. 

It has also to be decided by the highest Court whether the rigour of tħe rule 
against interference with orders of acquittal is lessin cases wheré the High Court œ 
is to examine the grounds of acquittal of a n who was convicted by the trial 
Magistrate but acquitted on appeal by the ions Judge. That it is somewhat 

- less is the view taken in two Mysore cases: (1) State v. K. Basappa* and in (2) State 
v. Sampangiramiah®, Reliance was placed in the first Mysore case on Emperor v. Md. 

. Khan* where it was held that whatever may be the value of the judgment of a trial 

-Court which has had the opportunity of seeing the witnesses and observing their 
demeanour no such reason can apply where the trial Court convicted the accused 
and it is the appellate Court which acquits. 1 

There is force, if I may say so, in these observations. It has to be remembered 
that in Sheo Swarup’s case? the trial Court acquitted and the High Court convicted 
the accused. Similarly in Surqjpal’s case’ and in Aher Raja Khima’s case? the trial 
Court acquitted and the High Court convicted the accused. 

”  Anotber point which does not appear to be covered by authority is whether 
the High Court hearing an appeal under section 417 (3) has the same powers and 
limitations asin the case of an appeal under section 417 (1), Criminal Procedure 
Code. Once special leave is granted, both classes of appeals, it is submitted, stand 
on the same footing and should be disposed of on the same principles. 


ACCIDENTS 
By 
M. MUTHUSWAUY, B.A., B.L., Advocate, Tiruchirapalli. 

i The recent rise in the ency of Railway accidents calls for an examination 
of the principles of liability of the Railway Administration to pay compensation in 
respect of the accidents. ne : 

Sections 82-A to 82-H of the Railways Act IX of 1890 provide for payment 
of compensation for loss occasioned b death of a passenger dying as a result of the 

‘accident and for personal injury and loss or deterioration of movables owned b 
the tained as a result of such accident. Pursuant to the section 82- 
the Railwa y Accidents (Compensation) Rules, 1950, have been framed to carry out 
the object of gections 82-A to 82-H. 

The liability under the statute is independent of any wrongful act or neglect | 
or default on the part of the Railway administration such as would entitle a` 
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person who is injured or has suffered a loss to maintain an action in tort. Still, 
a suitor fs seldom in a position to successfully prove negligence of the Railway as 
a substantive fact, not to s of the ible defencas open to the State-owned 
Railways. The result is t recourse $ mostly had to the statutory right to 
obtain compensation. e 


As onc who had appeared in several proceedings last year before the Claims 
Commissioner for the Ariyalur Railway disaster of November 23, 1956, the writer 
secks to point out some of the lacunae in the Act and the rules and offer 
suggestions for amendment as set out infra : 


1, The maximum limit to the compensation awardable to any one person 
for death or disablement and for loss of goods, etc.fis fixed at Rs. 18,000 in 
clause 2 of section 82-A (inserted by Act III of 1949). Quite apart from moder? 
notions regarding the dignity and worth of the human person, the maximum 
limit gould be easily raised to Rs. 20,000 in view of the increase in the earnin 
capacity, actual and potential, of individuals and the enhanced cost of living aaa 
of personal effects in an inflationary economy, 

2. The rules contain a schedule detailing the rates of compensation according 
to the monthly salary or the annual income of the deceased or injured person. Un- 
less a passenger is an earning member on the date of the accident no compensation 
can be granted to him in case of disablement caused by the injuries or to his depen- 
dants in case of his death. It is a moot question whether a highly qualified uni- 
versity or professional man waiting to be employed or his heirs can have the benefit 
of the provision. Again, what about the passenger who is a minor ? In case of 
death of a minor child, whether or not it may be proper to apply the principle 
of loss of service recognised in actions for seduction, compensation could be paid 
to the parent not merely on the ground of loss of child as such (i.e.,) as a potential 
wage carner but also on the ground of grief and distress. In case of disa lement, 
payment of com tion to a minor can be justified on the basis of loss or curtail- 
ment of physical and mental faculties and on the basis of shortened expecta- 
tion of life besides anguish caused. 

3. Further, as pointed in Sureshchandra Ray v. East Indian Railway}, there is a 

lacuna in the rules in so far as they have not provided for rates of compensation 
payable in of temporary disablement. the instant case, the Patna High 
Court allo some compensation to a person who has sustained loss of i 
by reason of slight injuries and by his being confined to bed for some days. 
J:, in dealing with the question observes “‘the lacuna requires immediate attention 
of the authorities concerned. Otherwise there will be a regular source of confusion 
in the matter of awarding damages in cases covered by section 82-A. The defini- 
tion under the Workmen’s Compensation Act, 192 3, includes disablement both ofa 
temporary or a ent character. It is obvious that what has ha is 
that definitions of partial disablement and total disablement as given in the Work- 
men’s Compensation Act have been adopted in toto but the schedule of different 
tables given in the Workmen’s Compensation Act for partial disablement and total 
disablement has been adopted only in part giving rise to a lacuna therein ”, 

4 Neither section 82-A nor the rules give any indication that medical 
expenses reasonably incurred by the injured persons have to be taken into consi- 
deration in fixing the amount of compensation. ë š 

5. A more intelligible, precise and rational definition of “ dependants ” 
could be thought of instead of merely copyi the definition of the term given in 
the Workmen’s Compensation Act which has led to a vast mass of conflicting 


` authority. 


Will the Union Government revise the rules in the light of the above and 


place them before the Parliament as required under section 82-J (g) of the Act ? 


s e 





1. ALR. 1954 Pat. 507. 
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MADRAS AGRICULTURISTS? RELIEF ACT—SECTION 13-A 
e By 
P . G V.VENKATARAMA AYYAR, Advocates, Kumbakonam. 


As remarked by Mr. Justice Venkataramana Rao in Official Recelver, Guntur v. 
Seshaypat, “ every section (of the Act) bristles with difficulties and it is no wonder 
that the Act has become a fruitful source of litigation”. Amamolies in the Act 
have been pointed out from time to time by the High Court, but most of them are 
still tobe rectified. The Amending Act is Act XXIV of 1950 and it is high 
“time that a fresh Amending Act is by the Legislature correcting at least the 
glaring anamolies in the Act. 


There are anamolies even in the Amending Acts. One glaring example is 
section 19-A added to the main Act by section 8 of the Amending Act XXII of æ 
1948. This new section reads “ Where a debt is incurred by a person who would 
be an agriculturists as defined in section g (ii) but for the operation of Proviso B or 
Proviso C to that section, the rate of interest applicable to the debt shall be the 
rate applicable to it under the law, custom, contract or decree of Court’ under 
which the debt arises or the rate applicable to an agriculturist under section 13, 
whichever rate is less ”. ` 


In the case reported in N. V. Govindaraja Nadar v. T. Namadevar Reddiar*, their 
Lordships Mr. Justice Somasundaram and Mr. Justice Ramaswami Gownder have 
held that the effect of section 13-A is to extend the benefit of the Act to all agricul- 
turists irrespective of the ban imposed by Provisos B and G to section g (ii) of the 


Actand that the of the section does not in any way restrict the debt to one 
incurred after the or Amendment. 
With great t to their Lordships, it does not seem to be clear that section 


13-A applies to debts incurred after the commencement of the Act. Even as re- 
gards de ts incurred before its commencement there is some obscurity as to whether 
it applies to all such debts. The matter seems to require clarification. 


Ex facie, the section provides that even agriculturists coning within Proviso 
B of section 3 (ii) Porn elon alles on a half yearly income of more than 
Rs. 600 in all the four years immediately preceding 1st October, 1937) or 
Proviso C. (paying property or house tax on an annual rental value of more than 
Rs. 600 in all the four half years immediately p i Ist October, 1937 of 
section 3 (ii) are bound to pay the rate of interest provided in section 13 which is 
54 per cent. per annum er the Government Notification, dated 7th July, 1947). 


It is significant that though this new section refers to the rate of interest provided 
in section 19, it does not state that the benefit of the section extends to agriculturists 
as defined in section 13. The marginal note to section 13 states, “rate of interest 
payable by agriculturists on new loans, ‘$ while the ag oe note to section 13-A, . 
reads, “ rate of interest payable by certain persons on debts ’’ Sete thereby 
that the agriculturists for whose benefit section 13 is enacted are not the persons 
meant to benefited by section 13-A. 4 


If section’ 13-A applies even to agriculturists coming within the scope of Ex- 
planation (ii) to section 13, it will mean that Explanation (ii) is practically 
edi ag jt would be a dead letter after the incorporation of section 13-A. If that 
were the intention of the Legislature, it could have expressly enacted to that effett., . 
On the contrary, the amended definition of an agriculturist in section 13 with the 
Amended Provisos B and C, has been incorporated in the main Act by the same : *-~ . 
Amending Aq XXII of 1948 which has added the new section 13-A. This ‘shows. a 


aS ee 
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that, section r3-A could not have been intended to negative the elect of the said 
amendment Provisos B and C in section 1g by the same Amending Act. i 


It seems therefore that the new sectiqn 13-A cannot restrict the scope of, sec- 
tion 13 which has been held to provide a complete machinery for scaling down of 
all debts subsequent to the main Act (Vide’ Thinmengadathg Alyangar v. Sannappan 
Servai}. ; .° 


The question then arises as to what extent it will affect agriculturists coming 
within the scope of Provisos B and C of section 3 (ii), which must be deemed to 
apply only to loans before the commencement of the Act as section 13 applies to 

loans after the Act. Can section 13-A be taken as j liedly abrogating Pro- 
visos B and C to section 3 (ii)? ln Venkaloncrosata Rao A-C alal*, His Lordship 


the Chief Justice has stated ” we fail to see anything in section 13-A which has the” 
effect of repealing by implication Provisos B and That section deals only with 
one subject-matter vlz., the rate of interest payable by certain persons...... t cer- 


tainly does not cgnfer any new procedural right on persons who did not have that 
right before the insertion of the section. We cannot attribute to the Legislature 
the intention of repealing portions of the Statute by implication when the Legis- 
lature could have y and simply obtained the same effect by direct repeal. 
Apart from this well approved canon of construction, our conclusion is also 
based on an interpretation of the language of section 13-A which does not lend 
any support to the contention.” 


. These observations only show how obscure js the scope of appplication of 
section 13-A, even as regards all loans incurred before the commencement of the 
Act as section 13-A cannot co-exist with the Provisos B and C to section (ii) which 
remain unrepealed either expressly or by implication. It follows that the decision 
reported in N. V. Govindaraja Nadar v. T. Ne Reddiar*, requires reconsideration 
by a Full Bench. 


If it is the intention of the Legislature to Provisos B and C in both or 
either of section 3 (ii) and section 13, it should do so expresaly and repeal section 
13-A as being unnecessary: if it is the intention to retain them, section 13-A 
may be deleted. Till either course is adopted, retention of section 1 3-A in the 
Statute book only gerves to furnish one more fruitful source of Litigation. 


fran 2M.L.J. 307. 3. (1956) 2 ML.J. 425. ° 
2. (1951) 2 M.LJ. 590. 
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<i PAST CONSIDERATION_A NOTE 
E By 
° K.* RONNUSWAMI, M.L., Lecturer, Faculty of Law, Delhi University. 


Our law of contract has accepted the principle, when it declares that an agree” 
ment enforceable by law is a contract?, that all promises are not ipso facto enforceable? 
but only those promises are enforceable which conform to certain requirements of 
the law and has poeni prescribe? “consideration” as a sine qua non for the en- 
forceability of a promise. Wet the provisions of the Contract Act as to what consti- 

“tutes consideration are by no means satisfactory and are least conducive for evolving 
a theory of contract in our law. The Act has even failed to enunciate that considera- 
tion must be of some value in the eye of law and nowhere is it said that considgration 
must consist of some detriment to the promisee or benefit to the pramisor. The Act ma 
is avowedly incomplete‘ and, therefore, our Judges have, not unjustifiably, resorted 
to the aid of the English law in interpreting its imperfect provisions. But the Act is 
far from a faithful codification of the English law and has often made radical depar- 
ture. For instance, it has discarded the fundamental principle of that law that 
consideration must move from the promisee and has adopted a much wider defini- 
tion of consideration. It is, therefore, dangerous to assume that the principles of the 
English law are x were in this country without due regard to he provisions of 
the Act and itis of the utmost importance to examine the provisions of the Act inde- 
pendently and discover the extent to which they are at variance with the English law. 
Itis a matter for deep satisfaction that the Law Commission has taken up, and perhaps 
completed, the task of revising this outdated’ enactment and we hope that the law 

‘will be reformed thoroughly and placed on a firm foundation with that amount of 
certainty which this ever evolutionary branch of the law will admit of. Though 
the object of this note is not so lofty as to suggest reforms of the law, it may not 
out of place to mention that any future revision of the Act ought to be a radical over- 
hauling and that the law relating to consideration must be formulated in an exclusive 
chapter instead of being scattered, as it now is, over a number of oddly placed 
sections. e ; 

The only question that is proposed to be examined in this note is how far past 
acts or abstinences will constitute good consideration for a promise under our n: 


The element of in is present in every contract and in English law considera- 
tion means something of value bargained for or exchanged for the promise. By using 
the analogy of sale, Pollock defines consideration as the price for which the promise is 
bought’. It consists more often in some detriment to the promisee and at others in 
some benefit to the promisor. This detriment must be suffered by the promisee in 
pursuance of the promise made to him, If he had suffered the detriment indepen- 
dently of and anterior to the promise, it is said to be past consideration and cannot 
support a ag Pr promise. Hence it is said that “past consideration is no consi- . 
deration.” In “past consideration” Ys a misnomer in English law, compendi- 

1. The Indian Gontract Act, 1872 (Act IX of 1872), Section a (k). 
a. Gf. German law which requires neither “ cause” nor “ consideration ”. 





g. Section a5: “Ana t made without consideration is void, etc.” Secties 10: “All 
agreements are contracts if arc made. . . . . for lawful consideration.” 
4 Ses the prêamble, 


S “ Unfortunately it (the Bil) had been sent out to India in a very crude form; it never under- - 
went the patent, penctrating revision of a skilled draftsman necessary in the case of such a measure; 
and though the Indian judges have loyally endeavoured to give effect to its provisions, these are 30 
incomplete and sometimes so inaccurately worded that the time seems to have come for oe 
the Act, and re-amacting it with the amendments in arrangement, wording and substance, 

the cases decided upon it during the last fourteen gears ”. Whitley Stokes: Anglo Indian Codes, 
aL Lra page boy The Act has, however, lived long and is now 85 years 

6. Pollock on Contracts, 1gth Edition, page 199. b 
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ously used*to denote acts or forbearances done of suffered independently of and 
anterior to the promise. They are unbargained for and unrelated events of the past 
which merely motivate the promise and are po consideration for it. Thusin Rascorla 
v. Thomas’, where a horse was sold without warranty and lafer the vendor promifed e 
the buyer that the horse was free from vice, which it was not,,it was held that there 
was no consideration for the new promise, the earlier sale being no consideration for 
it. To cite a recent case: In re McArdle®, where £ lady made vast improvements 
spending large sums of money to the house belonging to her husband and brothers- 
in-law without their request and was later promised by all of them to be compensated, 
the Court of Appeal held that the consideration was past and hence the promise was 
unenforceable. With the abandonment?’ of Lord eld’s doctrine of moral 
obligation the confusion that had surrounded English law Cleared and it is now well- | 
settled that past consideration is no consideration!®. 


Turning to our law we find that it still controversial whether a past act or 
abstinence is good consideration for a promise and different conflicting views have 
been expressed. The more common view seems to be that “past consideration is 
good consideration ” under our law?!!, and that the Contract Act has departed from 
ish law in this respect as in others. This view would appear to proceed from 
the words “has done or abstained from doing” used in the definition of consideration! 
which is said to give recognition to past consideration as good under our law. It is 
also argued that the cumulative effect of the definition in section 2, clause (d) read 
with section 25, clause (2) would be torender all past acts and abstinences good consi- 
deration for a promise under our law. The opposite view has also been expressed 13, 
that past consideration is no consideration in our law as in the English law, that the 
framers of the Act who were familiar with the English law had a “partiality’’ for that 
law and that the provisions of the Act do not warrant a conclusion that they intended 
to admit as good consideration what had been in toto rejected as no consideration in 
the English law. 
In examining these two diametrically opposite views we should keep our mind 
free of the recommendations of the Law Revision Committee in England in 193714 
for the admission of past consideration. We have to seek our law from the expressed 
provisions of the Contract Act, however unsatisfactory they might be in their ex- 
position of the fundamental principles of the law of contract. 
We can for the purpose of this inquiry broadly classify past acts and abstinences 
(hereafter called past services for the sake of brevity) into : 
I. Past services rendered gratuitously— 
(a) at the request ar desire of the promisor ; 
(6) without the request or desire of the promisor. 
II. Past services rendered with no intention of doing so gratuitously— 
(a) at the request or desire of the promisor ; 
(b) without the request or desire of the promisor. 





7 LR. (1842) QB. 294, : 
8. L.R. (1951) 1 Ch. tay 1 All E.R. 905 
9- v. Kenyon, (1840) 2 À. & E. 638 : 52 R.R. 400 exploded Mansfield’s Doctrine. 

10. In American law the general rule is identical with English law : Williston on Contracts, 
Section 142. 

. 11. Namberumal v. Vecraperumal, 59 M.L-J. 596: A.I-R. 1939 Mad. 956 at gGPer Ramesam, J., 
+ “In Indian law t consideration is good consideration, ctc.—“ T. S. Venkatesa Iyer’s The Law of 
Contract, end edition pages 90, 91. 

12. Section 2, Clause (d) : “When at the desire of the promisor, the promisce or any other person 
has dpnt or abstained from doing, or does or abstains from doing, or promises to do or abstain from 
doing, something, such act or abstinence or promise is called a consideration for the promise ”, 

1g. K. Venkoba Rao’s Commentaries on the Indian Contract Act (1955), pageset7 and 28. 

14. The Committee hayo recommended in their Sixth Interim Report : “ That an 

_ thall bo enforceable, if the promise or offer be supported by valuable consideration, past or present’. 
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I. PAST REQUESTED AND VOLUNTARY GRATUITOUS SERVICES.—If services are ren- 
dertd without any intention of claiming reward as of right, both parties having under- 
stood that the services were to be tuiteus, it is difficult to see how such gratuitous 
‘past services could form good consideration for a promise!5, Though sections 2 (d) and 
25 (2) would appear to bewide enough to cover such acts as well, it is submitted that 
they should beaunderstood to refer to “something not intended to be gratuitous”. “It 
is not reasonable that one should do another a kindness, and then charge him with a 
recompense” 18, In such cases the promise is clearly gratuitous and is perhaps made 
for reason such as gratitude which are no more than motives for the promise. As 
Pollock observes?7, in such cases there is no “foundation for a contract”. In 
Raja of Ve mi v. Raj&Rao Sri Krishnayyal® where the promise was made in 
consideration of advances which had been made “without any intention of claiming 
repayment”, the Privy Council held that such consideration will not be good either 
under section 2 (d) or section 25 (2). That is a case to show that all past services 
will not be good consideration in Indian law. To hold that past gratuitous services 
will constitute good consideration for a subsequent promise would be to confound 
motive for consideration and there is no warrant for the view that the framers of the 
Contract Act intended to treat them as synonymous. “Voluntarily” in section 25 
(2) does not imply “gratuitously”. c American law is succinctly stated by 

rbin on Contracts : “If the past unrequested performance was rendered as a gift, 
a subsequent promise of compensation made by the donee will not be enforced. 
Such is the case even though the gift performance was rendered as such at the re. 
quest of the recipient”!*. It is submitted that it is a fundamental principle of the 
law of consideration that a gratuitous act or abstinence cannot constitute’ considera- 
tion for any promise and that the law in India is the same as the English or American 
law?® in this-respect. It is not every promise that the law enforces, but only those 
fulfilling certain requirements, one of them being consideration. We are at li 
to abolish that requirement, if we feel that it is a historical accident of the Eki 
law that handicaps our law. But so long as it exists, it should serve a meaningful exis- 
tence and ought not to be watered down to make its ce in the Act a farce. If 
this view is accepted, it makes little difference wheke the past gratuitous service 
was rendered at the request of the promisor or voluntarily and in neither case will it 
fall under the provisions of the Act. It may not be out of place to point out here 
that where the past services were rendered gratuitously, the perfon benefiting By 
them is under no quasi-contractual liability either to make recompense for them ?, 
No liability, either contractual or quasi-contractual, can arise out of such services. 
To sum up, “past gratuitous service 1s no consideration for a promise”. * 


II. (a) PAST SERVICES, NOT BEING GRATUITOUS : 


endered af the request of the promisor Such past services will clearly fall within the 
words of section 2, clause (d) : “When at the desi of the promisor, the promisee or 
any other person, has done or abstained from doing something such actor abstinence 
is called a consideration.” There are E ce to the nature of the past 
services or the uent promise and t is n is that the promise 
should Pi beni i in consideration of services rendered in the Rae the. 
request or desire of the promisor. It is a recognition of the Princip! in igh v. 





15. A. C. Dutt’s Commentaries on the Indian Contract Act, Ed. II, however, states at page 42: 
“ Gratuitous services rendered at the request of the defendant are a good consideration for a sub- 
sequent promise to pay ”. 

16. 1 Wm. Saund, 356 quoted in Pollock on Contract, Ed. 19, page 143, f.n. 52. 

17 Polock on Contracts, page 143. 

18. LLR. (1949) Mad. goo : (1948) 2 MLL.J. a60 (P.C.). 

19. Corbin on Contracts, page 770, S. 2394. ae. 

20. A fe Cofirts in America have i consid 
thought was intended to be ae i ee aaa Gig tal ect bone ta 
by most of the Courts in the United States. Ses Williston on tracts, pages 144 to 146. - 


gi. Section 70, Indian Contract Act, [ustration (b). 
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Brathwaite™ that a “mere voluntary courtesy will got have a consideration to uphold 
an assumpsit”, but if the service was “moved by a suit of request” of the promifor, 
the promise “couples itself within the suit before”. For long this principle was sup- 
ee ee ae ern English 

it is no longer considered to be so and has been interpreted to apply to such cases 
-where the past services rendered at request and the ensuing promise can be treated gs 
single transaction ab initio and the past services wolld give rise to quasi-contractual 
labiiy even in the absence of the express promise. In the language of Dr. Cheshire 
and Mr. Fifoot, “the original request was accompanied by a tacit understandi 
of recompense, and even if no express promise had ensued, the plaintiff might sti 
have recovered reasonable remuneration on a qugnium mgit. c express promise 
did little more than relieve the Court of the necessity of valuing the services” 134 
The law in England on this matter still seems to be unsettled *4 and it is not clear 
whether part requested performance will support a promise made after any length 
of timé or only a promise made after a reasonable time so that the performance and 
the promise might be regarded as one transaction. In India the principle has been 
couched in the widest terms in section 2, clause (d) and, therefore, seems to be wider 
than modern English law. The tendency in English law would seem to be to assi- 
milate this principle by extending the definition of “executed consideration” and 
not to admit this as an exception to the well-settled rule that “past consideration is 
no consideration.” However, it cannot be denied that the doctrine of Lampleigh v. 
Brathwatte™, is a recognition that past service, if rendered at request, is good conside- 
ration for a subsequent promise. As Erle, C.J., observes in Kennedy v. Brown*®, 
“The peculiarity of the decision lies in connecting a subsequent promise with a 
prior consideration after it had been executed”. It is indeed an instance of prior or 
past executed consideration and we in India, not being averse to the recognition 
of past consideration, need have no extended definition of executed consideration 
to accommodate such past services and no hesitation to acknowledge that past 
consideration is good consideration in those circumstances. 


To sum up, “past requested acts or abstinences are good consideration for a 
subsequent promise in our law.” 


(b) Kendered without the request of the or—These can conveniently 
be called “past Voluntary services” and will come under section 25, clause 
(2). The Act has recognised them to be good consideration only under very 
restricted circumstances and they will not always constitute good consideration 
for any subsequent promise. ‘There are restrictions both as to the nature of 
the past services as well as the promise itself. To the extent past voluntary 
services are recognized as good consideration, Indian law has madea sharp 
departure from English law where they can under no circumstance constitute 
good consideration. It is, therefore, necessary to examine them in some detail. 

(i) Past voluntary services will form good consideration if : 
(a) they were rendered “voluntarily ”; 
(b) they consist of something already “done” ; 


(c) they were done by the promisee ; 





_ 9a. (1614) Hobart, 195 ; set also Wilkinson v. Olivera, (1835) 1 Bing. N.C. 490; Stewart v. 
Casey, L-R. (1892) 1 Ch. 115. ° 
* 23. Cheshire & Fifoot, Law of Contracts, Ed. 3, pages 57-58. 

24. Pollock on Contracts, Ed. 13, page 143 : “ It is still not quite settled whether a past benefit 
in any case is a good consideration for a subsequent promise. On our modern principles it should 
not be, and it is admitted that it is generally not. It is said, however, that past services rendered 
‘on request, no definite promise of reward being made at the time, are a gonsideration for a 
subsequent express promise in which the 1s for the first time defin: But there is no satis- 
factory modern instance of this doctrine and it would perhaps now be held that the Subsequent pro- 
mise is only evidence of what the parties thought the service worth ’’.- ; 

as. (1863) 1g C.B.N.S. 677. 
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(d) were done “for the promisor” or they were what thé “promisor 
wag legally compellable to do.” ° 
ii) They will consfitute good consideration only fora “ promise to compen- 
eate% for such services. e 
It is not every past act or abstinence and any subsequent promise which will 
fall under section 25, clause (2)eand the case of Raja of Venkatagiri v. Raja Rao Sri 
Krishnayya?®, is a 8 illustration of the same. It will be necessary to examine 
here the conditions which the past service and the promise must satisfy to fall within 
its ambit. 
4i) (@):—Ths s should have besn rendered “voluntarily”. e term 
e voluntarily ” is not F j in the Act and on a comparison of section 25 a 
‘with section 2, clause (d) would appear to be the antithesis of “‘at herd esire are ef 
romisor.” To this must be added the ratio decidendì in Raja of Venkatagiri s case** re- 
Ferred to before and ‘‘voluntary”’ must be understood to signify “without the désire or 
sa aie of the promisor and without the person rendering the servi eae under an 
tion to ” In that case the promisee had advanced moneys being 
no bigness of clai repayment, to the promisor for aciending t certain hea 
tion, not at the desire of the promisor, but in purusance of a binding agreement which 
the promisee’s grandfather Tarent entered into with the father of the promisor. The 
Privy Council held that the advancement of the moneys was not “voluntary.” The 
test adopted by the Privy Council in determining whether the act was voluntary or 
not is not clear?”. Itis, however, submitted that the word should not be so narrowly 
construed as to limit it to acts done suo moto but must be understood to mean all 
acts done ERRA the promisee without the request of the promisor and without the pro- 
missee himself being under an obligation to do the act either by virtue of the law or 
any binding contract with any person. To hold that only an act done by a person 
of his own accord will be a voluntary act will lead to anomalous consequences. For 
instance, if a doctor attends on an unconscious paticnt at the request of a neighbour 
of the patient, who himself does not intend to pay for the doctor’s services but expects 
the patient to do so after recovery and later the patient makes such a promise to 
pay the doctor, it will be illogical to contend that the doctor cannot enforce the 
promise as he did not act of his own accord but at the desire of a third party. It 
would be to penalise the doctor for acting at the request of a thirdeparty. . 


Where the services are rendered at the desire of the promisor, they will constitute 
consideration under section 2 (d) and it is not necessary to debate the questiqn 
whether they can even in that case be considered “‘voluntary” within the meaning 
of section 25 (2) 3°. 
(i) (b) : The services must consist of something already “‘dons’.—Section 2 clause 
d) uses the words “do” and “abstain” in rhetorical symmetry throughout, 
while section 25, clause (2) only reads : “It is a promise to compensate wholly or in 
part, a person who has already voluntarily done something” and does not read “a 
pe who has already voluntarily done or abstained from doing something.” 
omission may be accidental and has not been judicially considered. It will 
be illogical to hold that past voluntary act may be good consideration but not a 
past voluntary forbearance. However, the scope of these words is not yet clear. 


(i) (c): ‘$ They pit ha by the promises.””.—Under section 25, clause (2) it is 
absolutely necessary the service ought to have been rendered by the 
promisee himself and aoe a party and the promise is to compensate him (the 
promisec) for su service. It is, therefore, obvious that while consideration for a 
promise may under section 2,clause (d) proceed from the promisec or any other person, 
the consideration for a promise to compensate under section 25, clause (2) should 


> LLR. (f949) Mad. goo : (1948) 2 M.L.J. 260 (P.C.). 
Durga Prasad v. Baldso, 1.L.R. 3 All. 221, is also not helpful in this respect as there, it was 
held t ät the act war not done fer che praniece See f.n. 29 post. 


28. Se Mukerji, J.’s dissenting judgment in Surqj Naram Dube v. Sukku Ahser, 112 I.C. 15g (F.B.)- 
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b 
have proectdéd from the promisee only and not a third party. While the Act accepts 
the principle that a third party to a consideratidn can sue, it does not extend i to 
cases of past voluntary service. This is an important restriction on the scope of the 
applicability of section 25, clause (2). It is àlso clear that no one can be compensated 
for what he has not himself done. Thus if A did a volun service for B for which 
B promises to pay C a sum of money, C cannot enforce the promise at all. 

(i) (d) : Ths past voluntary service must have “been done for ths promisor” —The 
definition of consideration in section 2 (d) does not require that the act or absti- 
nence must be something done or suffered for the promisor and they may have been 
rendered for a third pary: But a past voluntary act ought to have been done for 
the promisor and if it been rendered for a third 9, or the promisecdimself, 
R cannot form good consideration under that clause. us if a tenant voluntarily 
and unauthorisedly effects improvements to the house of his landlord, not for the 
benefit of the landlord but for his own comfort and convenience, a subsequent pro- 
mise By the landlord, it would appear, will not fall within section 25 clause (2). 
To quote an illustration form the American authority, Corbin on Contracts, ‘‘Suppose 
that Samaritan feeds and clothes needy stranger. Later Generous Observer pro- 
mises to reimburse Samaritan. There are no cases indicating that Observer will be 
bound by his promise.3”’ 


The voluntary act may consist of some act which po eae was “‘legally 
compellable to do.” This again is a departure from the English law as it now exists. 
In lish law, it was once thought “that the voluntary doing by one party of some- 
thing which the other was | y bound to do is a good consideration for a subse- 

uent promise of recompense”.?1_ Anson on Contracts, referring to them says : 
“We find it laid down that ‘where the plaintiff voluntarily does whereunto the defen- 
dant was legally compellable, and the defendant afterwards, in consideration thereof 
expressly promises’, he will be bound upon such a promise. But it is submitted that 
the authority for this rule wholly fails, in so far as it rests on the cases which are 
habitually cited in support of it?®’. It is obvious that this part of section 25, clause 
(2) proceeds on a footing which is no longer accepted by the English law. There- 
ore, to that extent again the Indian law varies from the English law, though it is 
not easy to comprehend the scope of the clause in this respect. 


5 (ii) The peomise must be “ to com te” the person who had rendered 
the voluntary services : It is not every kind of promise that will be enforceable by 
virtue of the second clause of section 25. The promise must be one to compensate 
aod this is an important restriction as to the applicability of that clause. It would 
even appear to be from the Raja of Venkatagiri’s case*? that the intention of the pro- 
misor ın making the promise should be to com te the promisee and that it 
would not be sufficient if the promise had the effect of making such compensation. 
Compensation would imply that the value of the promise must be reasonably commen- 
surate with the service rendered and, though the law is not ordinarily concerned 
with adequacy of consideration, the Court is bound to inquire into the nature of the 
promise to find out the intention with which it was made. If the promisor promises 
to pay an amount out of all proportions te the services rendered so that no reasonable 
person would regard it as a compensation for the services rendered, it is submitted, 
the promise will not be enforceable by virtue of the provisions of section 25 (2). 


It is submitted that the promise must also be such that the promisor could have 
validly made it when the services were voluntarily rendered. There is conflict of 
views, not only between the various High Courts but also between the decisions of 

2A ii UNE e 


| 29: See Durga Prasad v. Baldso, 3 All. 221 where the voluntary act was not done “ for the pro- 
misor ”. ; 
go. Corbin on Contracts, section 234, page 769. 
. 31. Pollock on Contracts, Ed. 1g : see pages 143 144- 
ge. Anson on Contracts, Ed. 20, page dIo. 5 
33. LLR. (1949) Mad. goo (309) : (1948) 2 M.L.J. 260 (P.C.), also see Abdullakhen v. 
Purshotiam, ILR (947) Bom. 807. 
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ame High bourse on this question. Though it is not possible to examine the 

PE ES in note, it is submitted that to hold differently would conflict with the 
well-established principles of our law regarding agreements by persons incompetent 

. to gontract. They are by section 11 a nullity and incapable of ratification after the 
*incompetency has ceased to exist. A liability which in contemplation of law never 
could exist cannot constitute good consideration for a new promise. If a minor for 
whom services are rendered at his request under an agreement entered into during his 
infancy, and consequently void, cannot ratify such agreement after attaining majority, 
it will be strange that he could bind himself after majority to compensate for them 
if they had been rendered voluntarily. Ifso, persons supplying goods, other than 
necessaries, to minors would do well to supply them voluntarily and stand a chance 
of recOvering compensatidm, but should never do so at the request of the minors for 
ethen a promise made by them after attaining majority to pay for them cannot be 
enfo at alL 


III. TIME-BARRED DEBT.—Section 25, clause (3) provides that promise to pay 
a time-barred debt, wholly or in part, is enforceable A to it» being in writing æ 
and signed the person to be charged therewith. e consideration for such a 
promise is definitely the past eee debt. Even in English law which rigidly 
shuts out past consideration su romises are enforceable and about them Pollock 
observes : “‘It is said that the fe remedy is lost but the debt is not destroyed, and 
the debt subsisting in this dormant condition is a good consideration for a new pro- 
mise to pay it. is is not logically satisfying, and in fact it belongs to the now dis- 
credited view of past consideration. There is no real equivalent for the new pro- 
mise, and the only motive that can generally be assigned for it is the feeling that 
it would be morally wrong not to pay’®*. Under section 25, clause (3) what is 
enforceable is the new promise and not the original debt and the consideration for 
the promise is indeed past. 
CONCLUSION. 


It is unsafe, therefore, to enunciate as a proposition of our law either that 
“‘ past consideration is good consideration” or that “past consideration is no 
consideration.” 

1. Past gratuitous act or abstinence cannot constitute good consideration for a 

romise, irrespective of whether the act or abstinence was dore or suffered atthe 
denne a of the promisor. : 

2. Past act or abstinence done or suffered at the desire of the promet is 
good consideration for a subsequent promise. 

3. Past voluntary act will constitute good consideration for a promise to com- 
pensate for such act, provided the act and the promise fall within section 25 (2), but 
not otherwise. 

4. Past time-barred debt is good consideration for a onie to pay the debt, 
if the promise complies with section 25 (3)?*. 





34- A promise by a te another for services rendered during his minority, 
have been held to be outsi Smears section 25, clause (2) in the following decisions: Anomagam 
v. Duraisingha, I.L.R. 3 ar ee 21 MLL. J. 1077; Ramaswamı v. Anthappar Chettiar, 16 
pe 2 ; Bistleshri Singh v. Chandika Prasad, 1.L.R. 49 All. 197 ; Suraj Narain Dube v. Sukkur 

1 All. 164 (F.B.): See also A.I.R. [gig tab. 19 228 ; oes 1935 Lah. 561 ; 
ATR. er 199 A.LR. 1994 Pesh. 1293 ; A.I 919 Gi 87 Decisions to c contrary: 
See Karam Chand ¥. aat Kumar, 11 I.C. ara A e brahem, TLR. 20 Bom. 775, also 11 
C.WN. 195 ; ALR. 1921 Lah. 205 ; I.L.R. 46 All. 568. $ 

35. Pollock on Contracts, Ed. 19, page 144. 

36. Tetay De arguni ihataection ag, clauses ( (2) and (g) are exceptions to the requirement + © emam, 
of consideration and, therefore, are muda parta. ae an argument, ee is technical DE 
The promise in elause (1 A aAa ip aude oot of neat ieee affection, ett., in 
clause (2) enfgrceable only if it is made to compensate a past volun act and in clause (3) only 
if it is to pay a time-barred debt. The Act might be said to have treated these as good cration 
under certain circumstances even though they do not fall within the definition of consideration in 
section 2, clause (d). 
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i 
. OFFENCES AGAINST RELIGION 


(A CrrrraaL Review oF Rami Lal Mod v. State of U.P ) . 

By ° ; 
D. C. Panne, Lecturer in Law, Lucknow University. . 
The Supreme Court decision in Ramp Lal Modi v. State of U. P.1, will be 
applauded by the people of India, who solemnly resolved. . t8 secure to afi 
its citizens, inter alia, liberty of. . . belief, faith, and worship ®. The above 


decision upheld the constitutional validity of section 295-A, Indian Penal Code, 
which seeks to punish deliberate and malicious acts intended to outrage the 
religious feelings of any class by insulting its religion or ious beliefs. e 


The right to freedom of religion is a fundamental rigbt and is contained ine 
Part ITI of the Constitution, which gives it a secular character. A noticeable feature 
of the Indian body politic is that it comprises of classes of persons of diverse faith 
and betiefs. While the interests of a secular state entitle all persons to the right to 

profess, practice ùnd propagate their religion freely, it is also not inconceivable 
that exercise of this right together with the right of free speech and expression may 
at times lead to a situation of communal frenzy in the hands of enthusiastic zealots 
of differing faith. Communalism thrives on scandalizing religion or religious belief 
of others. A legislation therefore, of the kind of section 295-A, Indian Penal Code 
is obviously meant to check such a situation. That section 295-A, Indian Penal 
Code, is constitutionally valid, tends to show that in India secularism has a fair 
chance to triumph over sordid communalism. 


It is to be noted that section 295-A is contained in Chapter XV of the Indian 
Penal Code, which deals with offences against religion. e chapter, initially, 
contained four sections d with three principal offences, viz., defiling or tres- 
passing sanctuaries*, causing disturbances in religious worship‘ and wounding of 
religious feelings". ‘Later section 295-A of the Penal Code was added to it by an 
amending Act viz., Act XXV of 1927. The said legislation was enacted after the 
Mohammedans had set up a violent agitation following the abortive prosecution 
in Rajpal’s case*, (also known as Rangila Rasul’s case). It introduced specific offence 
in the nature of wounding religious feelings of a class. 

. The principle which guided the Law Commissioners in framing this part of 
the Code is that “ every man should be suffered to profess his own religion and that 
no man should be suffered to insult the religion of another ”. The Commissioners 
stated further that “ the religion may be false, but the pain which such insults may 
give to the professors of that religion is real. . . itis often. . . as reala 
pain and as acute a pain as is caused by almost any offence against th 
against property or against character. Nor is there any compensatory geod wat: 
so ever to be set off against this pain. Such insults, when directed against erroneous 
opinion, seldom have any other effect than to fix those opinions does and to give 
a character of peculiar ferocity to the Se a dissension ; instead of eliciting 
truth they only inflame fanacticism ” 

° All these considerations apply with Peculiar force to India. The Law Com- 
missioners by making provisions for offences relating to religion expressedly re- 

the peculiar prejudices and predilections of the Indian people. The 
principle that underlay these provisions is the preservation of spiritųal comfort of 
the individual or the class of individuals. An interference with such comfort was 
to be visited with punishment in order to mitigate pain. 


I. (19572 SCJ. sae : (1957) 2 M.L.J. (S.C.) 63 : (1957) 2 An.W.R. (8.C.) 65: (1957) es 


Acai. ) 
P Penil samble to Constitution of India (1950). 
. Sections 295, 297, Indian Penal Code. 
» Section Indian Penal 
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It is to be noted that the Penal Code was constituted by four Law Commissioners 
of whom Lord Macaulay was the chief. Lord Macaulay was a staunch Benthamite. 
As the first law member of Council, “ his whole project of judicial reform shows the 
profond influence of Bentham’s legislative principles. He follows Bentham’s 
rinciples so faithfully, indeed, that Sir Leslie Stephen considers Macaulay’s Penal 
Code to be the first actual attempt to carry out Bentham’s favourite schemes under 
British rule. He had the power and gift of persuasion to put Bentham’s 
philosophy into practice ”8, Asa Law Commissioner who was entrusted with the 
responsibility of drafting the Penal Code we find Bentham’s influence at various 

laces in the elaborately drafted Penal Code which subsequently became the law. 
t was the principle of utility with its ultimate goal of human happiness which 
exhibited itself brightly in ‘pis part of the Code as well. By punishing deliberate 
iagults to mere prejudices and predilections the Commissioners extended the sco 

of criminal law to acts which otherwise caused subjective harm like spiritual dis- 
comfiture. True, it is, that ferocity is incidental to theological dissensions and if 
aggravated may at times disturb public tranquillity. Nevertheless, the petuliar 
nature of these offences, as envisaged by the Law Commissioners fidicate that the 
brimum mobile of these measures have been the enigma of morals rather than the 
maintenance of public tranquillity for which provisions exist in the Code elsewhere. 


The above perusal makes it abundantly clear that offences against religion 
in the Penal Code were enacted in the background of morals. In order to appreciate 
them fully a brief discussion on morality is therefore necessary. 


Morality is a relative term. Morals as generally understood, stand in con- 
tradistinction to voluptuous notions. Anything which has tendency to inflame 
lust, deprave and corrupt the mind is immoral®. Indeed sensuous acts are op 
to morals because they are not deemed to be good. Morals are incapable of exhaus- 
tive definition. Usually they pertain to such techniques, patterns or standards 
of conduct which are R with an assumption or belief of being “ good ? or 
“right” or both. The expressions ‘ good’ or ‘right’ are themselves ambiguous, 
yet they are intelligible in particular context of time and environment. Every 
society has a collection of morals. In other words each society prescribes from time 
to time, such patterns or standards of conduct which are deemed as good or right. 
The boundaries between the two are often mobile. A conduct is if in turn 
it brings about a desirable result for the a of society or of the mvididual. Like- 
wise, a conduct is right if it transcends the human frailities and conforms to some 
nobler ideas. Thus the legislative prescription of patterns or standards of conduct, 
which forbear causing of pain or spiritual discomfort to the professors of a faith 
are good because in turn they bring about spiritual comfort to person or persons 
collectively and have a harmonising effect on members of the society. These pat- 
terns are right in as much as they transcend the human frailities of intolerance 
towards the doctrines and dogmas of others. 


Thus, we may sum up that morals contemplate the observance of such 
techniques, patterns or standards of conduct which either bridg about desirable 
results for the good of society or of the indiyidual or transcend the human frailities 
thereby conforming to some ethical princi les. Therefore, any act which tends 
to trans such conduct can be impinged by a legislative enactment as a measure 
required in the interests of morals. 

Now we advert to the case of Ramji Lal Modi v. State of U. P.1°, decided by the 
Supreme Court. The case came up before the Court by way of petition under 
Article 32 of thee Constitution of India. The petitioner had sought to challenge 
the constitutional validity of section 295-A, Indian Penal Code, as interfering with: 
his right to freedom of speech and expression as guaranteed to bim under Article 19 (1} 





8. Dharkar—Jcgislative Minutes of Lord Macaulay. 
g. See m Hicklin, (1868) 3 Q.B. Cases, 360, 
: .G.J. : ML.J. (8.C.) 65: : : : 
wee Renan a (1957) 2 J. (S.C) 65 :.(1957) 2 An.W.R. 3 C.) 65 : (1957} 
J— 
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of the Canstitution and not saved by any of the restrictions a ee in Article 
1g (2)11. The learned counsel for the petitianer proceeded with an assumption 
that “ the interest of public order ” is the only thing in Glause (2) of Article 19 which 
may possibly be relied upon by the Stateeas affording a justification for its clajm for 
the validity of the impugned section. He pointed outethat insulting the religidn 
‘or religious beliefs of a class of citizens of India may not lead to public disorder 
in all cases although it may do go in some. Therefore, where adai purports to 
authorise the imposition of restriction on the exercise of the fundamental right in 
language wide enough to cover restrictions both within and without the limits. 
of constitutionally permissible legislative action affecting the right, the Court should 
not uphold it even in so far as it may be applied within the constitutionally per- 
moissible limits, as it is not severable. The learned covghsel further conterfded that 
so long as the possibility of its being applied for purposes not sanctioned by the Consti- 
tution cannot be ruled out, it must be held to be wholly unconstitutional and void. 

In order to determine the constitutional validity of section 295-A, Indian Penal 
‘Code, the Court considered the question, viz., “ whether the impugned section can 
-properly be said to be the law imposing reasonable restrictions on the exercise of 
the fundamental right to freedom of speech and expression in the interest of public 
order”? and answered the question affirmatively. The Court observed : 


(1) that the section punishes only those aggravated forms of insult to religion 
or religious beliefs of a class which are perpetrated with the deliberate and malicious 
intentions and have a calculated tendency to disrupt public order. 


(i) next, having regard to the ingredients of the offence created by the 
impugned section it can properly be said to be a law imposing reasonable restrictions 
on the exercise of fundamental right to freedom of speech and expression in the 
interests of public order. 

It is, however, respectfully submitted that the Supreme Court in the said case 
reached a right decision with a wrong approach. In order to sustain the consti- 
tutionality of the impugned section the Court plodded over a brittle reasoning 
which is manifestly clear in the propositions arrived above by the Supreme Court. 
We shall now examine, ad seriatim, each of these propositions critically. 

The Supreme Court observed that section 295-A of the Penal Code contem- 
oe to punish only those aggravated forms of malicious and deliberate acts which 

ve a calculated tendency to disrupt public order. It is submitted that such a 
‘conclusion is neither borne out by the words of the section nor does this fall in line 
with cases decided earlier by various Court. 

Section 295-A of the Indian Penal Code reads as follows :— 

“Whoever, with deliberate and malicious intention of outraging the religious 
feelings of any class of citizens of India, by words either spoken or written or by 
visible representations insults or attempts to insult the religion or the religious beliefs 
of that class, shall be punished...... 

It is to be noted that the section nowhere refers to ‘ disruption of public order ’ 
as a constitutive clement of the offence. A brief discussion of a few decided cases 
will be useful in understanding the me&ning and scope of the section. 

As stated above the necessity of introducing section 295-A in the Penal Code 
was actuated by the decision of Lahore High Court in RajpaPs case1*. The section 
was the direct outcome of the abortive prosecution of one Rajpal who had 
published a pamphlet called the “ ila Rasul” or the “ Amorous Prophet ” 
in which he described the incontinence of Prophet Mohammed. Rajpal was 


11. Article 19 reads as follows : ‘‘ All citizens shall have the right— 

R (a) to freedom of speech and expression........ (2) Nothing in sub-clause (a) of 
clause (1) shall affect the operation of any existing law, or prevent the state from making any law, 
in so far as such law, imposes reasonable restrictions on the exercise of the righg conferred by the 
said sub-clause in the interest of the security, of the State, friendly relations with foreign States, 

lic order, decency or morality, or in relation to contempt of Court, dermation & incitement to 
an offence ” A £ 
12. 28 Cr. L.J. 721. 
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tried under section 153-A, Indian Penal Code. The trial Court found him guilty 
for having made ‘‘a wanton attaok upon the Prophet of Islam, to hold him up to 
ridicule and contempt, toeridicule his religion and thus to wound the feelings of 
his followers’? 13. The conviction and s@ntence was upheld by the Sessions Judge 
on ap A revision #pplication was then filed by the petitioner Rajpal which 
was allowed by the High Court of Lahore. The Court held that section 153-A 
of the Penal c was “not meant to stop polemics against deceased religious 
leaders, however scurrilous and in bad taste such attacks might be ’!4. The Court, 
however, visualised the lacunae in law and realised that the interference with re- 
ligious feelings, as it was in this case, could have come within the tenor of provisions 
relating to preservation of religious sentiments and beliefs, but it could not be done 
so becalise of absence of aÑ express provision. His Lordship, therefore, suggested : 


; “ that a clause might well have been added to section 297 by which the 
ublication of pamphlets pE with the intention of wounding the religious 
eelings of any person or of insulting the religion of any person might be made cri- 

minal o 


97158. 


The decision in the above case pointed out the lacunæ and yielded a violent 
agitation by Mohammedans with a view to remove the defect in law, which cumu- 
latively resulted in the addition of section 295-A in the Code. 


The decision in Rajpal’s case}? is important in so far as it pointed out the neces- 
sity of adding a section for purposes of protecting the religious sentiments from being 
wounded ensuring thereby spiritual comfort to the people. The decision nowhere 
indicated the necessity of adding such a clause for preserving public order. 


Another illustrative case on the point is Ths King v. Shwe Hpt’, decided by the 
Rangoon High Court. The facts of the case disclose that the acts of the respondent 
Shwe Hpi and others did not result into any disruption of public order, though they 
were held liable under section 295-A of the Penal c. In this case the respondents 
had caused a book to be printed attacking Buddhist religion in mostintemperate and 
provocative language. The publication and distribution of the book did not cause 
any resentment or disturbance for seven years when prosecution was launched. 
But the Court viewed that acts of the respondents brought themselves within the 
reach of criminal law and punished them under section 295-A, Indian Penal Code. 
e eo e of the section the Court stated that “if tlte words used were 
bound to be ed by any reasonable man as grossly offensive and provacative 
and were maliciously intended to be regarded as such then an offence would have 
been committed 17, This decision clearly amplified that it is the wounding “of 
aoe feelings, (not necessarily followed by public disorder) which is punishable 
under this seotion. 

Similar is the view held by Mootham, C.J., in Harnamdas v. State of U. P. 18. 
He observed that under section 295-A, Indian Penal Code, “the expressions used 
should be such as are not bound to be regarded by any reasonable man as grossly 
offensive and provocative maliciously and deliberately intended to outrage the 
feelings of any class of citizens 1%. Thg¢ malicious outraging of religious feelings 
-was thus taken to be the crux of the offence in this case too. 

Even Ramjilal Modis case?® shows that the facts which brought conviction to 
the petitioner under section 295-A were not of such an aggravated nature as to have 








1g. 28 Cr. L.J. 721. 

14. 28 Or. ÈJ. 721 (722). 

15. 28 Cr. LJ. 721, 722-729. 

16. T.LR. (1999) Rang. 302. 

17. I.L.R. (1939) Rang. go2 (306-7). 

18. A.I.Rẹ1957 All 538. 

19- A.I.Q. 1957 All. 538 (540). a 

: S.C.J. : M.L.J. (8.C.) 65: M.L.J. ' (GrL : 

EA (1957) T aoe (1957) 2 J. (8.Q.) 65 : (1957) J.’ (Gel.) 771: (1957) 2 
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a calculated ‘tendency to disrupt public order. The punishments on the accused 
Modi, therefore, rested simply on the acts which were outrageous of religious feel- 
ings and beliefs of Mohammedans. ° 


A survey of the statute law as well as earlier case-law sufficiently establishes that 
under section 295-A, Indian Penal Code, the malicious oytrage of siglo: belief 
or sentiment has been the accepted gist of offence in this coun 280 far. Neyer 
before the question of disrupting the public order was thought to be an i ient 
of the offence. Thus we find that the introduction of the ingredient of * public 
disorder” or “ disruption of public order ”, is an innovation of the Supreme Court. 
Obviously this is the result of brittle reasoning that the Court employed in the said 
case, merely because the Court endeavoured to ingthe constitutionality of the 
impugned legislation on the ground of ‘ public order’. The occasion for such 
an innovation would have not arisen had the Court tried to find out the purpose 
of the legislation by looking into the Report of the Law Commissioners. It has been 
the practice of the Indian Courts to refer to the Reports of the Indian Law Commission 
in construing the provisions of the Indian Penal € Code with a view to ascertain the 
intent and p of the Legislature. In Bhima Shaw v. Ths State*}, Narasimham, J., 
of the Orissa High Court observed that “there is sufficient authority for the view that 
in construing the provisions of the Indian Penal Code and ascertain ing the intention 
of the Legislature the report of the Indian Law Commissioners may be referred to ” 233, 


As has already been said above, Chapter XV of Indian Penal Code was con- 
templated by the Law Commissioners to be enacted in the background of morals. 
Thus the correct view for the Supreme Court to take in the case would have been 
to state that section 295-A of the Penal Code pt reasonable restriction on the 
exercise of fundamental right of free speech an ression and is well saved by 
the permissible restrictive clause in Article 1 (2) as being in the interest of morals. 
By doing so the Court would have avoided the import of an extraneous ingredient 
of “ disruption of public order’ which prima facie is absent in the section. It may 
be stated that in interpreting the scope of the section the Court inadvertently took 
the ostensible situation into account which is generally appended with such events 
as are related to the interference of religious sentiments. Moreover it is convenient 
for the Courts to depend on the ground of ‘ public order’ in Article 19 (2) in order 
to examine the constitutionality of the section even if the question of public order 
is “incidentally corfnected. In other words, if section 295-A, Indian Penal Code, 
is to take into account only such malicious acts which have a calculated tendency 


- to disrupt public order, it will then mean that all other acts which otherwise dis- 


turb the religious sentiments and beliefs are not punishable. This in effect would 
result in defeating the very intention of the legislature. Furthermore, an extensive 
use and application of the term ‘ public order’ is apt to make the’expression an 
unruly horse. It is, however, submitted that a d probe of this provision of 
the Penal Code would have led the Court to hold that the impugned section is a 
reasonable restriction on the right of free speech and expression as being in the 
interest of morals without narrowing down the scope of section 295-A. Thus a 


. Tight decision could be well arrived at by a right approach. 


21. ATR, 1956 Orisa 177—(I.L.R. 1 Cal. 721 and I.L.R. 17 Cal. 852, followed. 
ea. A.I.R. 1956 Orissa 177 (180). $ z É g l 
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ON ANCIENT AND PRESENT LEGAL SYSTEMS OF CHINA, 
. e % By 
S. VARADARAJULU NAIDU, B.A., B.L., 
District and Sessions Judge, Ramanathapuram, at Madurai. 


Of the ancient legal syqtems of the world, that of the land of the Nile, is the 
earliest ; next comes that of the land of the Euphrates and the Tigris ; and the third in 
the march of time is that of the land of the Yellow River. It is the Chinese system 
that is even now a living fabric, while the Egyptian and the Mesopotamian systems 
lie buried under the rubbles of time. ° 


eo 

Even in China, by the adoption of the Constitution of the Peoples Republic of 
September 20, 1954, the institutional aspect of the traditional Chinese legal system 
has had a metamorphosis. In fact, the tree of the change was planted even in IgIt, 
when the throne of the Emperor of the Manchu dynasty fell, and in 1912, when was 
ushered forth a Republic. The personal type of dispensation of justice by the local 
Mandarin, the Provincial Governor, and the Imperial Emperor at Peking was sub- 
stituted by the Constitution of 1954 by the ‘Peoples Courts”. As per Article 73 
of that Constitution, the highest judicial authority is the “Supreme Peoples Court.” 
The next in the hierarchy is the “ Local Peoples Courts”, as well as the “Special 
Peoples Courts.” The President of each of these three sets of Courts has a term of 
four years. The Courts are independent, subject only to the law. However, the 
Supreme Peoples Court is responsible to the “‘ National S Congress ”, which is 
the sovereign assembly of the people, in whom powers of every kind are vested, 
as the supreme organ of the people of China, as per Article 2 of their Constitution. 
Article 75 declares that the system of eid assessors applies in accordance with 
the law to the judicial proceedings in the Peoples Courts. 


The jurisprudence to which these courts pay homage is fundamentally that of 
Confucius, one of the world’s wisest men, who wasa Chief Justice of China about s.&. 
500. The general hilosophy of life that underlies the Chinese system of law and 
justice is ime in one of the saying of Confucius: “As a Judge,” he said, “I 
decide disputes, for that is my duty ; but the best thing that could happen would be 
to eliminate the causes of litigation.” The almost religious respect for positive law 
that marks most western systems of law of the present day and of India, does not 
exist in China. Even today, the Chinese legal system d ds upon the wisdom and 
the discretion of the peoples’ assessors, rather than on the texts of the laws. This 
system bas its own advantages, at any rate, the advantage of quick dispensation of 
justice, unlike the western product, which by its vulnerability to subtlety and by its 
fences of rules of procedure contributes to a great extent to the delayed justice. 


It should not, however, be understood that there was no positive law in the 
old China. Only the Chinese did not worship at its altar in the same way as the 
votaries of the western systems of the present-day do. About B. a. 1200, the earliest 
code that of Chow, was composed by Tan, the Duke of Chow. At Peking, the Em- 
peror, sitting as the Supreme Court was assisted by men learned in law, who reviewed 
the rulings of the‘lower Courts, as a Court of appeal and as a Court of revision. From 
time to time, collections of the leading decisions of the Supreme Court were published 
and studied as precedents ; and each judicial officer was rovided with a copy of it. 
The trial Magistrate of the Old China had developed a igh degree of professional 
skill with a combination of intuition and experience in discriminating, without the aid 
of a system of formal proof like our Evi ence Act, between guilt and innocence, 
like, Solomon, who adjudged aright between the true mother and the false mother, 
who both claimed to be the mothers of one and the same baby. 
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Even the present Peoples Courts are stated,to be manned and presided over 
by usually right men and women, and are stated to assure, to the nation justice of the 
English equity pattern, though not of the strictly | one, even as the old da- 
rins, Magistrates, Governors, and Emperors did before. What fault can there be iff 
continuing to be governed by the fudamental principles of a legal system that carried 
their nation successfully on its bosom through a period of more than gooo years! , 


Indeed the Chinese 1 system, which works well for China’s 500,000,000 
inhabitants, is worthy of study by all, who are keen on the introduction, in their own 
country, of a system of quick, simple, and cheap justice. 


d e 
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STAMP DUTIES AND STATE LEGISLATION 
e e e By 
K. KRISHNAMURTI, Retd. Asst. Registrar, High Court, Madras. 


Under the Constitution, rates of stamp duties on certain documents (bills of 
of exchange, promissory notes, etc., being instruments of a commercial character) 
are resérved exclusively fo} Central legislation with a view to secure uniformity’ 
all over India. Rates of stamp duties on other documents are reserved exclusively 
for State legislation. Collection and management of all stamp duties find a place 
in the Concurrent List. The entire revenue is assigned to the State in anak the 
duties are collected and the entire ement is vested in the ue authorities 
of the State Governments. By Act II of 1955, the Indian Stamp Act, 1899, 
has been extended to the whole of India including what were previously Part 
States except Jammu and.Kashmir. But by a Proviso to section 1 (2), it is enacted 
that it not apply to territories which were comprised in Part B States except 
to the extent to wach the provisions of the Act relate to rates of stamp duty in res- 
pect of the documents specified in the Central Legislative List. That is, the Act 
applies to those territories only in regard to the rates of duties on certain documents 
and supersede the local Acts in force there only with regard to such rates. Though 
the Union Legislature could have made the Act applicable to those territories 
in regard to collection and management of these duties, it has not chosen to do so. 
The result is the provisions of the Act relating to collection and management are 
not applicable to territories which were comprised in Part B States, but the Acts 
in force in those territories continue to be applicable in regard to such matters. 


As regards instruments other than those ified in the Union List, the Indian 
Stamp Act does not apply to the territories which were comprised in Part B States, 
both as to rates of duties and as to collection and management. The Union Legis- 
lature could have extended the Act to those territories as regards collection and 
management of those duties which is in the Concurrent List but ™ has not chosen «to 
do so. The result is that the Acts in forcé in those areas are applicable in their entirety. 
One unexpected consequence of this position is that a document stamped accord- 
ing to the law in force in territories which were comprised in Part A States and 
Part C States would be chargeable over again with the whole duty prescribed ‘by 
the local Act in force in territories which were comprised in Part B States if they 
relate to property situate or to any matter or thing done or to be done in those 
territories. It is suggested that pending proper legislation, the State Govern- 
ment concerned may, in the exercise of its power to remit or reduce duty, reduce 
the duty chargeable on such a document to the difference of duty, if any, between 
that actually paid on it and that chargeable on it under the local Act. 


The position is not much different with regard to documents executed in 
a territory which was previously comprised in a Part B State and relating to a pro- 
perty situate in a territory which was previously comprised in a Part A State, i.e., 
a territory to which the Indian Stamp Act applies in its entirety with its local 
amendments. The matter is cere: by the language of the proviso to section 3 
and section 19-Ą inserted in the main Act in various States by local amendments. 
Section 19-A added locally in the various States provides for the payment of 


difference if any in accordance with the rates in force in those States, in the case °° 


of instruments executed outside those States and brought into the said States. 
In Madras, section 19-A has been amended recently so as to make it applieable 
to -an instrument executed in any part of India including a territory previously 
comprised inea Part B State1. But the Madras section as unamended is still in force 





1. See Mad. Act XXV of 1957. 
J-7 
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in a part‘of “Andhra Pradesh State. This section had been previously adapted in 
1950 specifically restricting its application to afi instrument executed in a ternitory 
comprised in a Part A State or Part G State. Section 19-A inserted in Bihar, 
Bombay and Madhya Pradesh had been’ similarly adapted. Though there seeqys 
to be no ific adaptation made to section 19-A inserfed in Bengal, Punjab and 
Uttar the reference to “British India” in the seftion has now to be read 
as reference to the territories which Were compmised in Part A States and Part C 
States prior to 1st November, 1956, by virtue of clause 2 of the Adaptation of Laws 
Order, dated 26th January, 1950 and the States Reorganization Act. It may not be 
possible to read the words “British India” as “India” by reading the general adap- 
tations made previously to the main Act into the local amendments and then apply- 
ing Act XLIII of 1955 substituting the word “India” or the words “the States” 
in the main Act. These provisions do not seem to have been amended on the lints 
of Madras section 19-A. If the e of these provisions is strictly construed, 
the Proviso to section g added in the ‘States will have the effect 
of making such instruments chargeable with full duty, prescribed by the 
Schedule of the local Acts without deduction of the duty y paid. This 
would be opposed to policy, and would be a great hardship. This apart, the pro- 
visions in section 18 which would have applied previously to documents executed 
in a Part B State is now restricted to documents executed out of India and its lan- 
guage cannot apply to such documents. It is therefore that pending 
proper legislation and in order to avoid all diffculty and p:the various State 
Governments may in exercise of the powers conferred by section 9 of the Act reduce 
with restrospective effect the duty in such cases to the difference, if any, 
between the duty payable under the Local Act and the duty already paid. 
Such a notification will be useful in Madras also regarding instruments which 
became chargeable under the Madras Act prior to Act XXV of 1957. But the 
best solution is to have a uniform provision all over India ing this matter. 
It relates to collection and managment of stamp duties which is in the Concurrent 
List. A new section 19-A may be inserted in the main Act by the Union legislature 
providing for collection only of the difference in duty on an instrument executed in 
any part of India and stamped according to the law in force in that Part and later 


becoming chargeable to a higher duty under the law in force in any other part of 
India into which it may be brought. 


In this connection reference may be made to another matter about which 
uniformity is desirable. At present there is variation as regards the classes of instru- 
fhents which cannot be validated by payment of duty subsequent to execution (vids 
discussion at p. 235 of the M.L.J. Publication on the Indi Stamp Act, 1950 
Edn.) There may be similar differences in the Acts in force in territories previously 
comprised in Part B States. These Acts are still in force by virtue of the Proviso to 
- section 1 (2) of the Indian Stamp Act, 1899 inserted by Act XLIII of 1955 and 
section 8 of the said Act XLIII of 1955 repealing the Acts only in so far as they 
fixed rates of stamp duty in respect of Be documents in the Union Legislative List. 
Itis not desirable thata class of instruments should be capable of being validated on 
payment of duty in one part of India anti not capable of being validated in another 
part of India. Clause (c) of the Proviso to section 32, Proviso (a) to section 35, 
and sections 40 and 41 may be am lified specifying by name the of instru- 
ments which cannot be stamped subsequently and made uniformly applicable all 
over India and the oe rovisions of the local amendments got repealed. 
This subject is also within the field of Central Legislation because it pertains to 
collection and management of stamp duties and not to rates of stimp duties. The 
Proviso to section 1 (2) newly added may be suitably amended so as to make the Act 
applicable to the whole of India in regard to such matters and suitable i 
provision made in the amending Act. The Proviso may run somewhat thus : 


“ Provided that it shall not apply to the territories, which immediately before 
the rst November, 1956, were comprised in Part B States in so far as its provisions 
relate to rates of stamp duty in respect of documents other than those specified 
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in entry gt of List I in the Seventh schedule to the Constitution, unless such pro- 
visions are extended with or without modification to such territories by the 
Legislature of the State cohcerned.” ě , 


° This would facilitate the evolving ofa uniform Code for all India on all matters 
about which Say *is desirable, with local amendments only as to rates 
of stamp duties on the documents jn the State Legislative List, and the charging pro- 
visions as to those rates and some matters of procedure on which special local legis- 
lation is considered necessary and uniformity is not essential. 


CONSTITUTIONAL PROVISIONS AS TO THE LAW OF CONTEMPT 
° By 
V. G. RAMACHANDRAN, M.A., B.L., New Delhi* x 
It is ebpEnae to examine if the inherent and statutory powars of Courts of 


record top for contempt of Court is in any way affected by the provisions of the 
Constitution of India. 


The relevant provisions of the Constitution touching the law of contempt are 
Articles 19 (2), 129, 215 and 227. 

Article 19 (2) provides “ Nothing in sub-clause (a) of clause (1) shall affect the 
operation of any existing law or prevent the State from making any law, in ‘so far 
as such law imposes reasonable restrictions on the exercise of the right conferred 
by the said su use > . . in relation to contempt of Court.” 


Nots.—Clause (1) (a) refers to the Fundamental Right of Freedom of Speech 
and Expression. i 

Article 129 provides “The Supreme Court shall be a Court of record and shall 
have the powers of such a Court including the power to punish for contempt of 
itself.” ; ; 

Article 215 says “ Every High Court shall be a Court of record and shall have, 
the powers of such a Court including the power to punish for contempt of itself.” 


Article 227, runs thus “Clause (1).—Every High Court shall have superin- 
tendence over all Courts and tribunals throughout the territories in relation to 
which it exercises jurisdiction. ” : 


Clause (2) (b).—“ The High Court may make and issue general rules and 
prescribe forms for regulating the practice and proceedings of such Courts.” 


Clause (4).—‘‘Nothing in this Article shall be deemed to confer on a High Court 
wers of superintendence over any Court or tribunal constituted by or under any 
law relating to the Armed Forces.” 


Comments.—The words in Article 19 (2) connote that the pre-existing law of 
contempt do continue to operate even after the Constitution of India came into 
force. e question may be posited, whether under Article 19 (2) reasonable 
restrictions could be imposed on the existing law of contempt. It was posited 
in The State v. Edgor’, that ‘even assuming that the Constitution makes the existing 
law relating to contempt of Court, subject to reasonable restrictions of the exercise ` 
of Freedom of Speech the whole law contempt of Court as it stood on the date of 
the coming into force of the Constitution, answers the test of reasonableness ‘that’ 
the power to punish for contempt of Court is inherent in a Court of record and this 





* Author of the Law of Contempt of Court. 
1, ALR. 1955 Orissa 36 following ALR. Frankfinter J. in (1941) g14 U.S. 159. 
rgy 9.0. 196 approving minocity view of ii d 
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has been recognised from the earliest times in England. The High Courts in 
India were created Courts of records by several’ Letters Patent. By the Govern- 
ment of India Act, 1935, as well as Artigle 215 of thé Constitution of India the 
Supreme Court of India and the High Courts are Coyrts of record and °it is 
essential for the administration of justice and protection, of individuals that the 
Courts should be able to punish summarily acts of contempt, because in the 
words of Blackstone “ this power in inseparably’ attendant upon ‘every superior 
Tribunal ”. 


In Aswin Kumar v. Arabinda Bose*, the Supreme Court condemned newspapers 
which nee ae in criticising the Supreme Court preaching to the latter not only 
a sermon of divine detachment from extraneous considerations such as* politics 
and policies but also proceeded to attributé improper motives to the Judges that 
was clearly transgressing the limits of fair and bona fids criticisim and a clear 
tendency of affecting the dignity and prestige of the Court, calling for action for 
a gross contempt under the powers ised under Article 129. There need be 
no actual interfctence with the course of administration of justice but it is e unb 
if the offending publication is likely or if it tends in any way to interfere with the 
proper administration of law. Hiralal Dixit v. The State of U. P.* But such an 
extraordinary power must, however, be sparingly used. Where public interest 
demands the Court will not shrink from exercising it and imposing punishment 
even by way of imprisonment, in cases where a mere fine may not be adquate?. 


The High Courts are declared under Article 215 to retain their inherent powers 
to deal with contempt of Court. S hs or writings misrepresentating the pro- 
ceedings of the Court so as to sandale the Court, or any publication which tends 
to bring into disrespute the decision of the Court and impair the faith of the public 
in the administration of justice are undoubtedly cases of contempt. Mehdi v. 
Frank Moras‘, Where there is a clear disobedience of an injunction order of 
Court, proceedings for contempt is quite proper. Ramacharan v. Debi Dayal 
Durby*. Whether a particular passage amounts to contempt by scandalizing the 
Court is a question to be closely scrutinized. For ‘justice is not a cloistered 
virtue’ and fair criticism of the law enunciated on the severity of the sentence or fine 
levied do help in moulding public opinion as to the need for reform of the lawS, 
Indeed it is not by stifling criticism that confidence can be created. But when 
once the right of fair and reasonable criticism is conceded the dignity of expressio 
cannot be strictly insisted in every case. H. E. H. The Nizgm v. B. G. Eha’. 

* Under Article 215 the High Court can continue to exercise its inherent powers 
A ipa for contempt as a Court of record. Section 1 (2), Criminal Procedure 

e, expressly excludes special jurisdictions from its scope. Hence the Code of 
Criminal Procedure does not apply in matters triable by the High Court. The 
High Court can deal with it summarily and adopt its own procedure. Sukhdev 

k Sodhi v. Hon’bls F. S. Teja Singh’. All that is necessary is that the procedure 
is fair and that the contemner is made aware of the charge against him and given 
a fair and reasonable opportunity to defend himself”. 


As the High Courts are not functioning under the Criminal Procedure Code 
but act in their special jurisdiction, the Supreme Court has no power under section 
527, Criminal Procedure Code, to transfer such proceedings from the High Court to 
another’. The power to punish is stated in Article 215 and as this is not a funda- 
mental right, Article 32 can have no application. In the same case’, there is a 
very useful obiter which posits ‘It is desirable on general principles of justice 
that a Judge who has been personally attacked should not as far as possible hear a 
contempt matter which to that extent, concerns him personally. The judges should 
bear in mind the oft-quoted maxim that justice must not only be done but’ must be 
seen to be done by all concerned and most particularly by an accused person who 








a. (1953) S.0.J.18: A.I.R. 1953 S.C. 75. - ALR. 1955 All. 483. s 
3. ATR. 1954 S.C. 743 : 1 Say age. 3 A.IR. 1955 Hyd. 264. 
4 ALR 1954 Assam gor .). 7: 


ALR. 1954 8.0. 186 : 1954 8.C.J. 67. 


I] | THE MADRAS LAW JOURNAL. 53 


should always be given as far as that is humanly possible, a feeling of ‘confidence 
thatehe will receive a fair, just and impartial trial by judges who have noypersonal 
interest or concern in his “case.” i 


° It will be seen that Article 215 vests in the High Court all the powers of a Court 
of Record including ‘the power to ish the contempt of itself ”. The latter phrase 
does not limit such powers of the h Court as it possesses as a Court of record or 
other powers with which it may be invested by law’. The power to commit for 
contempt of subordinate Courts has been expressly conferred by the Contempt of 
Courts Act. Lakhan Singh v. Balbir Singh® Hypersensitive use’of the jurisdiction 
in contempt is not conducive to the achjevement of the purpose for which it exists. 
Its effectiveness d ds to a t extent on the caution, wisdom and 
restraint with which it is used. Mohit v. Frank Mores’. 


Where a Judge of the High Court is appointed the sole member of an industrial 
tribunal, he cannot claim to exercise the powers of a High Court Judge to punish 

ns for contempt of the Tribunal under Article 215. In re Hayles, ths Editor of 
“The Madras Mai?’1°, For it is only contempt of the Tribunal and not contempt 
of the High Court. f 


The h Court has powers of superintendence over all subordinate Courts, 
inclusive of Special Tribunals. Muhomed Raogof v. Stais!1, This power is also to be 
ingly used and only in appropriate cases with a view to keep the subordinate 
urts or tribunals within the bounds of authority, to see that they do what their 
duty enjoins and that they do it in a legal manner. Tirath Singh v. Bachitor Singh}. 


In its ultimate analysis contempt of Court is contempt of the authority of the 
sovercign State exercised through its Courts duly constituted for the administration 
of justice. It is open to Parliament of India which exercises the sovereign autho- 
rity of the State over this portion of the legislative field to provide ifically for 
the exercise of'the power of the sovereign State to punish contempts of any specified 
classes of Courts or Tribunals. ‘Thus in the case of industrial Tribunals the State 
acting through Parliament has conferred power on the Industrial Tribunal and on 
the Labour ee Tribunal by section 30 of Act XLVIII of 1950 in respect 
of categories of contempt enumerated in sub-sections (1) and (2) of section go. In 
this event the High Court should respect this statutory provisign and not invoke 
its own inherent powers in this regard. While Article 227 which replaced section 15 
of the High Courts Act, 1861, extended the power of superintendence of the Hig 
Court to tribunals also, Article 227 did not of itself vest in the High Court the power 
to punish contempt of subordinate Courts or tribunals. But the inherent power 
of the High Court to take action inst contempt of subordinate Courts is left un- 
touched by Article 227 even as section 15 of the High Courts Act left it untouched. 


8. A.I-R. 1853 All. 342 (D.B.). 11, ALR. 1951 Hyd. 50 (F.B.). 
g. ALR. 1954 Assam 201 Pk). 1g. ALR. 1954 Pepsu io : 
10. (1955) 1 MLJ, 375- 
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° BOOK REVIEWS. 


Centra Sates Tax Act—We have received the following publications 
on the recent Central Sales Tax Legislatfon : i ° 


(1) CENTRAL Sates Tax Act, 1956, WITH COMMENTARIES, RULES AND NOTIFI- 
cations by B. L. Dalmia, B.com., LL.B., Advocate, High Court. (Pyblished in fopr 
parts by Law Chamber, Law Book Publishers; 134, Mahatma Gandhi Road, 
Calcutta, Price Rs. 3.50 NP. per part. 


(2) COMMENTARY ON THE CENTRAL SALES Tax Acr wirH RULES AND NoTiFI- 
GATIONS by A.G. Roy, M.A., B.L., Advocate and Assistant Editor, Patna Law Reporter. 
Published by Pahuja Bros., Law-Book Sellers and Publishers, Patma-g! Price 
Rs. 5.75 NP. . 


(3) CENTRAL Sates Tax Act, 1956, by R. V. Patel, Published by M/s. 
N. M.elripathi (Private) Ltd., Bombay-2. Price Rs. 12. 

The recent Legislation of the Union Parliament on the subject of Sales Tax is 
intended to set at rest the great confusion and controversy that has been prevailing 
on the levy of Sales Tax by States on extra territorial sales. But this enactment 
in itself has raised several other controversies which have to be resolved in course 
of time. The Legislation is a taxation measure and the nature of the tax levy is 
such that it affects a vast number of members of the public both in the sphere of 
Commerce and outside it. No wonder therefore that a number of publications 
on this piece of Legislation has come into the market. All of them would be 
found very much in need. The publication by B. L. Dalmia is in four handy small 
parts. The nbtes'are given under each section with reference to case-law as decided 
under several State Legislations on the subject in previous years. Part I consists of 
the Act with notes and Part II consists rules framed by the Centre and the 
different States. Part III contains a list of exempted goods in several States and 
Part IV deals with the rates of Sales Tax. The get-up and the printing of the book 
is very good. 

CENTRAL SALES Tax Aor, 1956, by R. V. Patel, is similar in nature with the Act 
and Rules. The commentaries on the main Act are analytical and exhaustive 
with an introductgry chapter on the historical back ground and the scope of the 
Legislation. 

The above three publications which have come out in the market are all quite 
ustful. The problem of levy of sales-tax on inter-State trade has been brought 
to some uniformity by this islation. The actual administration of the Act 
however is left to the States and each of them have framed Rules in this regard. 
A comparative study of these would be of t assistance in solving the problems 
that would arise in the administration of the Act. We recommend the Publi- 
cations for use by Assessees, Lawyers and the Department. 
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INJUNCTIONS AGAINST ULTRA VIRES ACTS OF COMPANIES 
. : By 
° AVTAR SINGH, Lecturer in’ Law, Lucknow University. 


A company is an incorporated individual with limited powers. The pow- 
era, of a company are such and guch only as the objects stated in its memoran- 
dum confer’. A company may, however, do all such acts which are either 
essential or reasonably and fairly incidental to the attainment of ‘its objects’. 
But whatever is done by a company in excess of its corporate powers as defined, 
by the memorandum, is treated by law as though it was not done at all. It 
is said f> be ultra vires of the company. In other words, memorandum deter- 
mines the scope of powers and the doctrine of «lira vires makes any act outaide 
thai scope as unlawful and void. Nevertheless companies have exhibited a 
universal tendency to escape from the prison in which the doctrine of «lira 
vires confines them. Hence very frequently wlira vires acts are committed. 
It is proposed here to examine the rights of members and creditors to restrain 
a company from committing wlira vires acts. 


Rient or MewemRs. 


That members are entitled to hold a registered company to its registered 
‘objects has been recognized long since‘. Nothing is more desirable in the pub- 
lic interest as well as for the protection of members and creditors that activi- 
ties of a company must be confined to such matters and things as are necessary 
to enable it to discharge the duties for which it has been incorporated. Hence 
the Courts will restrain incorporated bodies within the limits of their institu- 
tion and an action for an injunction having that object will lie at the suit of 
cone of the members. 

The rights of a member to restrain a company from doing wlira vires acta 
was reaffirmed in Jenkins v. Pharmaceutical Socisty of Great Britain’. The 
defendant society was incorporated by Royal Charter in 1848 for the purpose 
of advancing chemistry and pharmacy and promoting a uniform system of edu- 
cation of those who should practise the same and also for the protection of thase 
who carried on the business of chemists and druggists. The society undertook 
certain acts all of which would in effect convert the society into a Trade Union, 
a result which could not have bæn contemplated in 1848 when the charter was 
granted. Hence the acts were ultra vires of the society. The plaintiff, ` a 


registered member of the society, sued the society for an injunction. Peter- 
£800, dJ., held: 


“In my opinion authorities? justify me in holding that if the society in the 
present case intends to do acts which are not authorized by its charter, a 


1. Thomas v. Railroad Co., 101 US. 71. 
2. A. G. v. Great Eastern Rly., Co., (1880) B.R. 5 A.C. 473. 
3. The doctrine of stra vires was explained by Lord Chancellor Cairns in Ashbury Etc., Co. ve 
Riche, L.R. 7 HLL. 653 at 699. He said : “ The subscribers are to state the object for which the 
i company is to be established and that the existence, the coming into existence of the com- 
pany, is to be an existence and to be 2 coming into existence for those objects and for those objects 


only.” 


Attorney-General v. Great Eastern Riy., Co., 1879 L-R 11 Ch. Div. 449, 503, per Lord Bramwell: 


4. : = » $ . 
“c The public are entitled to hold a registered company to its registered business. . But that was said - 


in refereñce to a public corporation, for, in case of a company registered under the Companies Acts 
only members are entitled to an injunction against xlira vires acts, and not the public. mn 
5. LR (1gf%1) 1 Ch 392. ; 
6. Followfhg authorities were reviewed : Ward v. Society of Attormeps, 1 Coll. 370. Breay v. 
Rayol British Nurses’ Association, (1897) 2 Ch. 272. Rendall v. Crystal Palacs Co., 4 K. & J. 926. 
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member is entitled to ask for an injunction. restraining the commission of acta 
which are outside the scope of the charter and Which may result in forfeiture of 
the charter and the destruction of the society.” ° 


e 
The foundation of the right is that the members jotm in a company on the 
faith that it shall not travel beyond the field of its corpbrate action. But be- 
fore a member can exercise this right he must satisfy the followiig conditions. 


Firstly, the plaintiff should be a registered member of the company. Whe- 
ther persons having only equitable interest in shares, but not being registered 
shareholders, can sue to restrain a company from doing an ulira vires act, has. 
not been decided. But, on principle, it appears that such a right need not be 
extended to them, for their interest in the company is not sufficient to 
this important right of injunction. 

`` Secondly, ‘‘a shareholder in a company who seeks to restrain the company 

< from doing an wra vires act must show by distinct and definite avermenta, the l 

illegality of the act’’’. Unless the act is shown to be distinctly ultra vires, the 
Court shall not listen to the plaintiff. l 


Thirdly, the plaintiff must gue the company. in his proper capacity and in- 
terest as a shareholder*® and he must not suffer from any personal disqualifica~ 
tion. It is by no means clear what is meant by ‘personal disqualification’, but 
on that ground alone injunction was refused in the following two cases. One 
is Forrest v. Manchester, eto., Rly. Co.° The plaintiff filed a bill for injane- 
tion against the defendant. company. The bill alleged that the company wag- 
Tunning excursion boats to a place which was beyond the limita preseribed by- 
ta Act. Such excursion boats were prejudicial to the interest of a packet 
company in which the plaintiff was a large shareholder. He had no sympathy- 
whatever with tho interest of the defendant company. Protection of the packet. 
company was his only motive for instituting the suit and he admitted that he 
was directed to institute the suit by the directors of the packet company who 
promised to indemnify him against costa. The Lord Chancellor did not even 
congider whether she acts impugned were within or beyond the powers of the 
company. He refused injunction on the simple ground of personal disqualifi-. 
cation. The right to apply for an injunction is given to members for the pro-- 
tection of the company’s interests. very member must, therefore, exercise it- 
bona fide for the benefit of the company. Was this suit filed bona fide for the 


benefit of the company? Far from that. The plaintiff was a puppet of the- 
packet company. 


The second case is that of Robson v. Dodds*®. One Harle had a quarrel of 
several years standing with the directors of a society and he wanted to turn 
them out of the society. He, therefore, persuaded the plaintiff to purchase one 
* khare in the society and then got him to institute -the suit against-the directors. 
to restrain them from ' borrowing money on behalf of the society on the ground’ 
that such borrowings were ulira vires. Malins V. O., said?!: 


“It (the suit) appears to be instituted.......... to wreak out the feelings. 
of personal vengeance and ANGOP eee The plaintiff isa mere puppet. 


SO a S 
7e Malls v. Northern Riy. of Buenos Ayres Co., (1870) L.R. 5 Ch. 621.. ' 
8.. Pollock on Contracts, 1eth} Ed., page 554. 
də (1861) 4 D.LJ. 126 : 45 E.R. 554 e 
10,. (1869) 8 Eq. gor. : ° 
11. Ibid., at p. 307. i ' 
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in the hands of Harle. This sujt is not a bone fido one, faithfully, truthfully 
and sincerely directed to the interest of shareholders.’ 
Hence the injunction was refused. 

° But if the plaintiff Has any real interest and is proceeding at his own risk, 
he is not disqualified trom suing by the fact that he has collateral motives, or 
is acting on thé suggestion of strangers or enemies of the company, or even has 
acquired his interest for the very purpose of instituting the suit. In Colman 
v. Eastern Rly. Co.™, the directors, for the purpose of increasing the traffic, 
proposed to do certain acts which, the Court found, were not within the powera 
of the ogmpany. The plaintiff filed a bill for injunction. It appeared thab 
he was suing at the instigation of another rival company. Held, that this cir- 

ce was not itself, sufficient to prevent him from obtaining an injunc- 
tion on the merits of his case. Similarly in Blozam ~v. Metropolitan Rly. 
Co.*, the plaintiff bought his shares a short time before he filed a bill for an 
injunction. He bought the shares for the very purpose of instftuting the suit. 
Lord Chelmsford, L.C., held that he was xot prevented from obtaining an 
injunction. The question in all cases is: 

3 “Is,the suit bona fide the plaintiff’s own suit, or is he merely the hand by 
which some one elge acts?’’ : 

-> If he has real.interest and acts bona fide there is nothing to prevent him 
from getting an injunction. , 

If the plaintiff satisfies these conditions the small interest of the plaintiff 
will be no objection to his suit as the suit is always filed on behalf of himself 
and all other shareholders. But t is not always necessary that the plaintiff 
should sue on behalf of himself and all other shareholders of the company. In 
Hoole v. Great Western Rly., Co., the company had drawn a scheme for the 

‘isgue, of shares in lieu of dividends. A shareholder filed his bill on behalf of 
himself and that class of the shareholders to which he belonged. It was held 
that the scheme was ultra vires and that an individual member of a corporation 
may maintain a suit in his own name without suing on behalf of other persona 
to restrain the corporation from doing an act which is ultra viges of the corpo- 
ration. 

THe RIGET OF CREDITORS. 

`: Are the creditors of a company entitled to restrain it from doing an ultra 
vires dct? There are two leading cases on the point. One is Mills v. North- 
ern Ely. Co.**, of. Buenos Ayres and the other Lawrence v. West Somerset 
Mineral Rly. Co.17. In. both these cases it has been held that a simple con- 
tratt creditor cannot get an injunction to restrain the company from dealing 
with their assets as they please on the ground that they are diminishing the 
sums for the payment of his debt or on the ground that such acts are ulira vires 
wor the company. A similar statement of law appears in Halsbury’s Laws of 
England”. - 

This state of law is hardly satisfactory. Ultra vires doctrine was one 
consequence of the introduction of limited liability. The true purpose of the 
doctrine was to maintain the capital of the company for the benefit not only of 


12. 76 RR. 78. è 

1g. (1868) L.R. 3 Ch. 337. et ACs 
. 14. Seaton v. Grant, L.R. (1867) 2 Ch. App. 459, where it was held that small interest of the 
plaintiff was no defence. oe G a 

15. (1867) LR. 3 Ch. 262. a : l : : 

16., (1870) LR 5 Ch. 621. : . ms 

“17. (1918) L.A 2 Gh. 250. E Ss fA ee - AS 

18. Third Ed., Vol. 6, p. 307. wet ae ye fats 
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the shareholders but also of the creditors. This is quite clear from the worda 


of Lord Oairns, L.O., in Ashbury’s case’*. . eae > 
‘The provisions under which that esystem of limited liability was maugu- 
rated, were provisions not merely........ for the benefit of the shareholder# 


PEPEE E but were enactments intended also to provide for the interest 
ol doe E EE of those who might be creditors of companies-of this kind.’’ 


The doctrine of ultra vires, therefore, enures for the benefit of both the 
members and creditors, and it is out of tune with the very purpose of the doc 
trine that if an ultra vires act is threatened, the members can, but the creditors 
cannot, get an injunction. è 

The rule that creditors are not entitled to injunctions has, however, ben 
sought to be justified on some grounds which are hardly adequate. Firstly, if 
the directors disburse the corporate capital for non-corporate purposes, they 
are personally liable to replace it at the action of the shareholders or liquida- 
tor. This, it is suggested, preserves the capital of the company and makes 
it available for the payment of creditors. But this hardly seems to do jus- 
tice to creditors in those cases in which the directors waste the corporate asseta 
with the acquiescence of the shareholders. Hven as members jom a company 
on the faith of its objects so also creditors extend credit on the strength of the 
company’s objects. And if a company deviates from its objects the creditors 
should be as much entitled to an injunction as members are. 


The second suggested justification is that a creditor has got the ordinary 
remedy of obtaining the judgment against the company and to take out hig 
execution and also, if the case warrants, of applying to wind up the company". 
This affords no relief in those cases in which the creditor’s loan is not imme 
diately due so that he can neither take up an action for recovery nor present a 
petition for winding up. The creditors of a limited company give credit not 
to the shareholders but to the asseta of the company. It would, therefore, be 
unreasonable if they could not restrain the wasting of those assets. 


A third suggested justification is that such an action is wholly unprecedent- 
ed, and, if pernsitted, the Courts ‘‘would be called upon to interfere with the 
concerns of almost every company against which a creditor might suppose that 
he had demands’’*? The creditor, however, does not want to interfere with 
the company’s affairs. He sues the company to restrain it from doing certain 
acts which the company has no power to do and which are, indeed, prohibited. 
Moreover, he will always have to discharge the heavy burden of proof. 

Hence, it is not necessary in India to follow Hnglish cases on the point. 

Rieut or PuBLio. 

é The law was stated by Cozens-Hardy, L.J., in Towers v. African Tug 

0.”: A ° 
AE EEA although it has long besn established that such an action 

may be maintained by a shareholder suing on behalf of himself and all other 
shareholders against the company, the plaintiff in an action so framed must be 
a person who is really interested. The action cannot be mhintained by a 

common informer, nor by a person who happens to be within the possibility of 


i injury . ° 





-19. In Ashbury Carriage Co. v. Riche, (1875) L-R- 7 ELL. 6593 at 667. 

20. Halsbury’s Laws of England, Third Ed., Vol. 6, p. 307. e 

1. Lord Hatherley, L.C., in Mills v. Northern Rly. of Buenos Ayres, (1870) L-R- 5 Ch. Gar at 628. 
ga. Lord Hatherley in Mil? Cas, at p. 628. 

ag, LR. (1904) 1 Ob. 538, 571. 
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$ 
INDUSTRIAL RELATIONS IN INDIA 


By 
S. N. Davant, Lecturer in Law, Lucknow University. 


The modern complex industrial relations in industrial countries stand in sharp 
contrast to the simple arrangement in the past which governed the relations between 
the owner and his workers. In the early period, as elsewhere, in India labour was 
regarded as a commodity subject to the general laws of supply and demand. 
Workers were mostly subject to the autocratic powers of the management which 
was callous of their welfare that resulted in ruthless exploitation and oppression. 
The situation was further aggravated because workers lacked unity which was 
the only guarantee for better working conditions and higher standard of living. The 
employers lost sight of all these considerations which was the prerequisite of in- 
dustrial progress, peace and good relations. It created an antagonism, a conflict 
of interest between the employers and the workers which gave rise to the problem 
of industrial relations of devising ways and means of harmonising this conflict of 
interest. Thus, industrial relations system of a country is determined primarily 
by various forces economic, political and social aptitudes of the people. Secondly, 
it is to be found in the system of Government, the stage of industrial develop- 
ment of a country and lastly upon vigorous healthy trade unions. 2 

Before giving an appraisal of present industrial relations in India, the study of 
it within the framework of the Constitution will be useful in this context. 


CONSTITUTIONAL BACKGROUND. 


In the same year as the I.L.O. was set up (1919), the country received its Consti- = 
tution under Montague-Chelmsford reforms. This Constitution conferred a modi- 
fied degree of autonomy on the provinces. So far as labour was concerned the 
Central Legislature was given powers to legislate on all labour matters with the 
exception on housing, and also, with the approval of the Central Government and 
the overriding authority of the Central Legislature, on all other labour subject 


except mining. 


GOVERNMENT OF INDIA AcT, 1935. 


There w&s a distribution between provincial and Central functions regarding 
legislation as well as administration. While the regulation of labour and safety 


e 
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in mines and oilfields, on federal railways and, major ports and inter-provincial 
migration were the subject for federal legislation}, the following were the subjects 
of concurrent legislative jurisdiction’: fattories; welfare of labour ; conditigns of 
labour; provident funds ; employers’ liability and workmén’s copen on: health 
insurance including invalidity pensions ; trade unions ; industrial and labour dis- 
putes. The concurrent powers? were subject to the overriding jurisdiction of the 
Central Legislature. 


New CONSTITUTION oF INDIA. ° 


The concept of Indian Federation involved a decision as to what subjects should 
be matters for the Union Parliament to deal with and what might safely be entrusted 
to the legislatures of the individual’ States. It was found, as under the Govern- 
ment of India Act, 1935, that there were several matters which could not, in practice, 
be so rigidly circumscribed, in other words, there were subjects upon which both 
the Union and the States might usefully legislate. 


LEGISLATIVE Powers OF THE UNION. 


Like the Government of India Act, 1935, the new Constitution of India which 
came into force on 26th January, 1950, retains the same division of powers between 
the Union and the States. Chapter I of Part XI of the Constitution expressly 
deals with the legislative relations between Union and the several States comprised 
in it, as also the distribution of legislative powers between them. There are ap- 
pended a number of Schedules which are to be regarded as the integral parts of 
the Constitution. In the Seventh Schedule are to be found three lists which depend 
for their contents upon the provision appearing in Chapter I of Part XI of the Consti- 
tution. List I, stfled the Union list, consists of 97 items, and for our purpose the 
order in which they appear is as follows:4 atomic energy and mineral resources 
necessary for its production ; railways; maritime shipping and navigation, in- 
cluding shipping and navigation on tidal waters; industries, the control of which 
by the Union is declared by Parliament by law to be expedient in the public in- 
terest ; regulation and development of oilfields and mineral oil resources ; petroleum 
and petroleum products; and other liquids and substances declared by Parlia- 
ment by law to be dangerously inflammable; regulations of mines and mineral 
development under the control of the Union is declared by Parliament by law to 
be expedient in the public interest ; regtlation of labour and safety in mines and 
oilfields ; regulation and development of inter-State rivers and river valleys to the 
extent to which such regulation and development under the control of the Union 
is declared by Parliament by law to be expedient in the public interest ; industrial 
disputes concerning Union employees. 





List I, Seventh Schedule, Govt. of India Act, 1935, items 35, 96, 20, 22 and 50. 
List ITI, Seventh Schedule, Govt. of India Act, aaa ace 
S. 107 (1), Govt. of India Act, 1995. 

Constitution of India, Seventh Schedule, items 6, 22, 2%, 52, 53, 54, 55 and 61. 


Be Pom 
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e OF STATES, 
“List II, enumerates the follqwing entries, namely® :— 
e Regulation of minessand mineral development subject to the provisions of List 
I with respect to regulation and development under the control of the Union ; 
intlustries subjéct to the provisions of Entry 52 of List I; gas and gas work. 

In List III, styled the Concurrent List, we must notice some six entries‘, 
namely; 

Trade unions; industrial and labour disputes; social security and social 
insurance, employment and unemployment ; welfare of labour including conditions 
of work, provident funds, employer’s liability, workmen’s compensation, invalidity 
and old age pensions and maternity benefits ; factories; boilers; electricity. 

Similar to 1919 and 1935 Constitutions, it is provided that when the provisions 
of an Act’, passed by the Union conflicts with those of an Act passed by a State, 
the former prevails over the latter. 

Further the study of industrial relations acquires greater significance in the 
context of the preamble of the Constitution of India, which aims at securing for 
all its citizens— 

“ Justice, social, economic and political; Liberty of thought, expression, 
belief, faith and worship ; Equality of status and of opportunity ; and to promote 
among all. 

Fraternity assuring the dignity of the individual and Unity of the Nation.” 

In its Directive Principles of State Policy®, it is stated that : 

“ The State shall strive to promote the welfare of the people by securing and 
protecting as effectively as it may a social order in which justice, social, economic 
and political, shall inform all the institutions of national life.” 

The Constitution further provides certain principles of polfcy to be followed 
by the State securing *— 

(a) that the citizens, men and women equally have the right to an adequate 
means of livelihood ; 

(b) that the ownership and control of the material resources of the com- 
munity are so distributed as best to subserve the common good ; 

(c) that the operation of the economic system does not result in the con- 
centration of wealth and means of production to the common detriment ; 

(d) that there is equal pay for equal work for both men and women ; 

(e) that the health and strength of the workers, men and women, and the 
tender age of children are not abused and that citizens are not forced by economic 
necessity to enter avocations unsuited to their age or strength ; 

(f) that childhood and youth are protected against exploitation and against 
moral and matérial abandonment. 





Constitution of India, Seventh Schedule, items 23, 24 and 253. 
Ibid, items 22, 23, 24, 36, 37 and 98. 

Art. a4 1), Constitution of India. 

Art. 38, ibid. 

Art. 39, ibid. 
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These basic and general principles were giyen a more precise direction when 
Parliament accepted in December, 1954 the socialist pattern of society as the ob- 
jective of social and economic policy which as other policies must therefore be 
governed by these principles and directions. 

INTERNATIONAL LABOUR ORGANISATION AND Tax LABOUR LEGISLATION IN INDIA.. 


The various International Labour Organisation Conventions broadly represent 
the world opinion on the subject reached after full careful discussions by all parties 
concerned—Governments, employers and workers. The influence of international 
labour conventions have been a very significant factor in shaping the course of in- 
dustrial legislation in India. Labour legislation prior to 1919 was rudimentary 
relating to factories, mines and migration. The provisions of these laws consti- 
tuted the minimum interference with the working conditions of labour and the rela- 
tionship betweer the labour and the employer. In contrast, after the establishment 
of I.L.O. labour legislation in India made great strides as a result of the influence 
of international labour conventions. The principal enactments relate to such topics 
as protection, safety, sanitation, welfare, health, working hours, working conditions, 
minimum wages, fair wages, minimum age for children, nightwork of women, housing, 
old age pension, protection against accidents, weekly holidays, workmen’s com- 
pensation, social security and insurance to employees in case of sickness, maternity 
and employment injury and provident fund, trade union and industrial disputes, 
etc. The Royal Commission on labour in India was set up in 1929 and its report 
is considered the magna carta of labour in India. The Commission too had re- 
commendedjthat great weight should be attached to international labour conven- 
tions. For good industrial relations in the industry the Commission proposed the 
establishment of industrial Councils on tripartite model of International Labour 
Conference. Accordingly in 1942 the Ministry of Labour established the Indian 
Labour Conference which meets annually and is almost exactly on the tripartite 
Pattern of International Labour Conference. It examines all the measures of proposed 
labour legislation. 

+ More recently, however, the Government decided that there should be a re- 
gular and detailed examination of international labour conventions and recom- 
mendations on a continuing basis. A Tripartite Committee, called the Committee 
on I.L.O. Conventions, was therefore set up with a view to accelerating their 
process of implementation of international labour conventions. The Committee 
meets twice a year and makes a detailed examination of a selected list of conven- 
tions and recommendations. Out of 104 I.L.O. conventions covering world wide 
labour problems, India’s actual recorfi of ratification is 21 conventions, though à 
appearing at the first glance not very impressive, but this is because some of them 
are not relevant to conditions that prevail in India. 
INDUSTRIAL RELATIONS BEFORE 1947. 
The condition of the industrial worker in the pre-indepengence era in India 
` was more appalling than that of his counterpart in the West. The Indian industrial 
worker was in receipt of wages which were insufficient to satisfy even the primary 
needs of civilised existence. There was no permanent industrial population on 
large scale. Unscrupulous individuals did not hesitate to fleece the labourer from 
beginning to end. The housing conditions were far from satisfactory. There 
was no provision for cleanliness and sanitation or for normal domestic life. There 
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were very few agencies conducting social welfare work among them, ‘planning their 
leisure and making suitable arrangements for the health, education and recreation 
for their children. The hours of work and wages were deplorable when compared 
With the Western countries. Even children were made to work go hours per week. 
Social insurance schemés were almost non-existent. Even if law provided maternity 
benefit, employers frequently resorted to unfair means in depriving expectant mothers 
of what was due to them. The bargaining capacity was not equal to that of em- 
ployer, with the result the former was often obliged to make a forced agreement. 
Up to 1926 Trade Unions were liable to prosecution and only in that year the law 
recognised their existence. Since the end of the First World War labour had been 
‘organising itself and conducting several strikes some of which had been wholly 

r partially successful. But the Trade Disputes Act, 1929 penalised sympathetic 
strikes and those designed to coerce the Government. It forbade the transference 
of money from one Union to another and the cessation from work of those engaged 
in public utility service unless 14 days notice was given in writing, Labour was 
disunited, and consequently there was no possibility of collective bargaining. The 
relations between the employers and the employees were one of antagonism, op- 
position and intolerance. The Indian Trade Unions Act, 1926 though it had given 
legal and corporate status to Trade Unions and immunity?, to their officers 
and members against civil and criminal actions, imposed no obligation on the 
employers to recognise and deal with registered Trade Unions. ‘The Royal 
Commission on Labour in 1931 had strongly recommended in favour of recognition 
of trade unions, which meant the right of the Union to negotiate with the employer 
in respect of matters affecting either the common or the individual interests of its 
members. Throughout the thirties recognition was a recurring cause of friction 
between employers and the organised labour. In order to help the war, effort, 
several emergency measures were adopted by the Central Government concerning 
industrial disputes during the War. By rule 81-A of Defence of India Rules strikes 
and lock-outs were prohibited and compulsory arbitration was devised which left 
no option to the trade unions to exercise their right of self help, their right of direct 
action, and of collective bargaining. The Governmental attitude regarding” in- 
dustrial relations was neither one of opposition nor of encouragement, but primarily 
of maintaining industrial peace regardless of labour demands and aspirations. 

Lapour RELATIONS AFTER 1947. 
It was evident in the post-independence era that the sins qua non of industrial 

" harmony was collective bargaining wherein the employers and employees bargain 
on equal terms. But collective bargainifig was an impossibility in the face of strong” 
opposition from the employers along with the totally unorganised labour unions 
or multiplicity of such trade unions. Therefore in this transitional period, labour 
management ‘relations had to be revolutionalised according to the changing needs 
of society. As a consequence of the political changes, patonsl: leaders sought aud 
discovered a dew economic policy, conveniently termed as “ mixed economy ” 
as suitable basis for industrial development of the country. At the Industries Con- - 
erence held in December, 1947, the resolution on industrial truce was adopted. . 
The Conference was of the view! that “ the increase in the industrial production 





10. Ss. 1% and 18, the Indian Trade Unions Act, 1926. 
11. See Summary of Proceedings of the Sixth Labour Ministers’ Conference, 1948 at page go. 
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which is sò vital to the economy of the Country cannot be achieved without the 
fullest co-operation between labour and management and stable and friendly 
relations between them. The employer must recognise the proper role of labour 
in industry and the need to secure for labour, fair wages and working conditions; 
labour for its part must give equal recognition to its duty in contributing to the 
increase of national income without which a permfanent rise in the general standard 
of living cannot be achieved”. The Industrial Truce Resolution?!, inter alia 
provided : “(a) steps to be taken for the distribution of profits meeting the fair de- 
mands of labour; (b) establishment of machinery—central regional and functional 
for the study and determination of fair wages and conditions of labour ; and fair 
remuneration for capital ; and the methods for the association of labour in all 
matters concerning industrial production, such as formation of Central, Regional 
and Unit Production Committees ; (c) the constitution in each industrial under- 
taking of Works Committees representating management and duly elected re- 
Ppresentatives of labour for the settlement of disputes which may arise from day 
to day. . . . . ” These having been accepted the Conference called upon 
labour and management to agree to maintain industrial peace and to avert lock-outs, 
strikes or slowing down of production during the next three years. 

In April, 1948, the Government of India enunciated a clear statement on in- 
dustrial policy which indicated India’s bent towards the socialistic pattern and which 
committed her to a number of public enterprises. The Resolution on Industrial 
policy? para. g is of special significance in this context. Amongst other things the 
resolution states: . . . . The system of remuneration to capital as well 
as labour must be so devised that, while in the interest of consumers and primary 
producers, excessive profits should be prevented by suitable methods o f taxation 
and otherwise, both will share the product of their effort, after making provisions 
for payment of fair wages to labour, a fair return on capital employed in the in- 
dustry. . . ” Gevernment of India, in addition proposed to overhaul regulation 
of Industry by the State, proposed to establish machinery for advising on fair wages, 
fair remuneration for capital and conditions of labour. It further envisaged to 
associate labour in all matters concerning industrial production in all levels. 
Further more in case of unresolved conflicts between Management and labour in- 
dustrial relation machinery was to be established for dealing with major disputes. 

Consequently, to promote healthy employer-employee relations, round about 
fifties we find on the statute book many enactments in this regard. Some of these 
important measures are the—Industrial Employment (Standing Orders) Act, 1946" 
requiring the employers in industrial establishment to define with sufficient precision 
the conditions of employment under them and to make the said conditions known 
to the workmen so employed; the Industrial Disputes Act, 1 947 for providing suitable 
machinery for the satisfactory settlement of disputes ; now the repeéled Industrial 
Disputes (Appellate Tribunal) Act, 1950, which established an Ap te Tribunal 

in relation to industrial disputes to hear appeals against the a and decisions 
` -of Industrial Tribunals ; the Indian Trade Unions (Amendment) Act, 1947 re- 
- garding compulsory recognition by employers of representative of “Trade 
Unions; the Minimum Wages Act, 1948, establishing statutory wages—fixing 


12, See Summary of Proceedings of the Sixth Labour Ministers’ Gonference, 148 at pago go. 
13. Ibid, 31. 
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machinery; and the Employees’ Spte Insurance Act, 1948 for an integrated scheme 
of insurance against sickness, maternity and employment injury, etc. Besides these 
meagures, the State Governments takingefull advantage of their concurrent powers 
in respect of labour, had also enacted supplementary legislation dealing with their 
own labour problems and had aligned themselves with the Government of India 
in the matter of progressive laBour legislation. 


Since 1950 India has been gradually moving ahead on the “‘socialistic pattern” 
of society where the principal means of production are under social ownership or 
controls This is in pursuance of the objectives stated in the Preamble and the 
Directive Principles of State Policy of the Constitution of India. The socialistic 
ideal aims at the elimination of class conflicts and securing for every body his due. 
In its perfect form it should admit of no exp oitation by the producers of the con- 
sumers and labourers. In fact this is the paramount justification for a public 
enterprise. Accordingly due stress has been laid on the good of labourers in de- 
termining the proper contours of management. The First Five Year Plan en- 
visaged that labour problems should be approached from two angles**: the welfare 
of the working class and the country’s economic stability and progress. It main- 
tained that besides the satisfaction of the basic needs for food, clothing and shelter; 
a worker should enjoy improved health service, wider provisions of social security, 
better educational opportunities and increased recreational and cultural facilities. 
He should have freedom to organise and adopt lawful means to promote his rights 
and interest and if, necessary to have access to impartial machinery for the settle- 
ment of industrial disputes. The Second Five Year Plan adopts the Avadi 
Resolution on economic policy which refers in thése words : 


“ The achievement of a socialist pattern of society has been accepted as the 
objective of the economic policy. This means that basic criterion for determining 
the advance is not private profits but social gain....... 


e 

The socialist pattern of society without a labourer getting his due would ibe 
contrary to the very fundamentals of socialism. Industrial policy, as other policies, 
must therefore be governed by these principles and directions. The Industrial 
Policy Resolution 195615, besides the programme of industrial development aims 
at proper amenities and incentives for all those engaged in industry. It declares 
*‘The maintenance of industrial peace is one of the prime requisites of industrial 
progress. In a socialist democracy labour is a partner in the common task of in- 
dustrial development and should participate in it with enthusiasm. ...... There 
should be joint consultation and workers and technicians, should whereever possible, 
be associated progressively in management.” Accordingly in India to achieve these 
objects methods have been devised either by legislation or by co-operation between 
industry and government. Labour relation enactments have been passed and the 
idea in public of trade unionism and collective bargaining*®, is steadily increasing. 
The Constitutich has given a death blow2’ to the old policy of negation of workers’ 
freedom to combine and act for their mutual protection. ` 








14. Internatjonal Labour Review, 1954, 194 

15. Programmes of Industrial Development 1956-61, 434- 

16. Ss The Indian Trade Unions (Amendment) Act, 1947 and Labour Relations Act, 1950. 
17, Art. 1g (1) (e), Constitution of India. 
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Consequently we find in all recent labour Iggislation, the industrial relations 
are being so arranged which aim at economic security and fair wages for the labour. 
The State in public undertakings has becorfie a model employer. For happy labour, 
management relation Works Committees have been established consisting of the rey 
presentatives of employers and employees to settle difference in the day today aqd- 
ministration. As regards protection against econonfic consequences and old age, the 
Employees’ Provident Fund Act, 1952 is gradually being enforced in different States 
of India. Employees’ State Insurance Act, 1948 as amended in 1951 have been 
madefapplicable inter alia to employees working in factories in Delhi, Kanpur and 
Calcutta, etc., and the workers are entitled to benefits of sickness, maternity and em; 
ployment injuries. The Industrial Disputes Act has been amended so as to prohibit 
appearance of lawyers?® in the original and appellate Tribunals. The Labour 
Disputes (Appellate Tribunal) Act, 1950 establishing the Labour Appellate Tribunal 
to hear appeals from awards or decisions of Industrial Tribunals has been abolished 
by the Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 1956. 
The main consideration for the abolition of Appellate Tribunals was its tardy procee- 
dings with legal technicalities, formalities and appeals. At the Nainital Conference, 
1952 the representatives of labour had demanded its abolition but the employers did 
not agree. In 1956 the necessity for fair settlement of disputes, without waste of 
time and"money became imperative and the Government of India decided to abolish 
the Industrial Disputes (Appellate) Tribunals. Under the Fair Wages Act, 1951, 
wage boards have been set up in several industries. The Fair Wages Committee 
had recommended a general wage increase with regard. to living wages for workers. 
Wage levels in'most of the industries have been far below the living wages and unless 


‘prompt steps were taken to raise them, it was difficult to attain a high level of produc- 


tivity, so necessary for the country’s economic growth and happy management of 
labour relations essential for industrial peace. The management have been 
complaining of a‘low labour productivity while over-all production of the country 
has been going up. Labour productivity can not increase much, unless there is a 
contented labour force which means as a first step a living wage. The Planning 
Commission has recognised the need of a Wage Commission for the country and the 
Union Labour Ministry has set up wage boards for various industries so that any wage 
structure for the plan period should be such that it is rational, practical and realistic 
and workers would not have always to quarrel and fight with employers and manage- 
ment in getting an enhancement of their wages. In view of this consideration, by 
the Working Journalists (Industrial Disputes) Act, 1955 the working journalists are 
entitled to the benefits of the procedure for settlement of disputes envisaged in the 
Industrial Disputes Act, 1947 which formerly did not apply to working journalists, 

Rationalisation or reduction in job requirements in industry contemplated 
by the Plan also presents a very grave problem for industrial harmony: While ratio- 
nalisation is essentially necessary with a view to improve production and to reduce 
Costs, yet there cannot be rationalisation which does not entail parttal retrenchment 


' of labour personnel. The Kanpur Textile Mills Rationalisation Committee!® in 


its interim report in 1956 has held that “immediately there can be no extension of 
rationalisation or reduction in job requirements owing to certain deficiencies in 
—_—— O O 
18. S. 36 (3), Industrial Disputes Act, 1947. : 
19. See Nationd] Herald, December 3, 1956. 
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physical working conditions and defects in machines. The time in which'rationalisa- 
tion can be introduced depends upon the pace at which the mills bring about the 
prescribed physical, macHanical and operative working conditions.” Though 
the Committee recommended strongly that vacancies caused by death, resignation, 
retirement and abandofment to be set off against labour thrown out of job, but the 
alternative occupations may not*be readily available. This has the effect of making 


rationalisation almost always a fruitful source of labour disputes. 


Lastly, the recent controversial problem affecting body politic in general and 
industréal policy in particular, has arisen due to joint stock companies contribution 
of funds to the political party or parties which will advance policies conducive to the 
interest of the Company. This incidental question came up first before P.B. Mukerji, 
J., of the Calcutta High Court*®, who remarked “to induce the government of the 
day by contributing money to the political funds of political partjes, is to adopt the 5 
most sinister principle fraught with grave dangers to the commercial as well as public 
standards of administration.” It further added that: 

‘oTo convert convictions and conscience by money is to prevent both democracy 
and administration.” Chagla, C.J., observed in almost identical way. His Lord- 
ship said:?1 “ It is with considerable uneasiness and a sinking feeling in the heart 
that we approached this appeal and proposals of the Tata Iron and Steel Co., Ltd., 
that they should be permitted by an amendment of their memorandum of association 
to make contributions to political parties. Democracy in this country is nascent 
and it is necessary that democracy should be looked after, tended and nurtured so that 
it should rise to full and proper stature. Therefore any proposal or suggestion which 
is likely to strangle that democracy almost in its cradle must be looked at not only 
with considerable hesitation but with a great deal of suspicion.” As a matter of 
fact the part played by industrial concerns and industrialists in social evolution is a 
dismal chapter in history. For a socialistic pattern of society nay for industrial 
democracy such manoeuvre by trading companies is to keep complete control overthe 
means of production and distribution is full of grave dangers. It is a danger which 
might grow apace and which might ultimately overwhelm democracy in this country 
Parliament should therefore intervene prohibiting such activities for keeping ‘the 
springs of democracy and administration reasonably pure and unsullied.” For it has 
been observed by Laski “Classes excluded from a share in power have also been 
«classes excluded from a share in power have also been classes excluded from a share 
in benefits”. The industrialpeace and harmony will be a myth if such corrupt practices 
go unchecked. If this goes so and the political leaders become dummy under the 
influence of “big money” it will be a great disaster to the principles and philosophy ~ 
for which India stands. 


Co-OPERATION AND CO-ORDINATION BETWEEN LABOUR AND MANAGEMENT. 

The most important factor in shaping the course of industrial relations has un- 
questionably been the extent of co-operation at various levels between labour and 
management which in itself largely depends upon healthy trade unionism and the , 
attitude ofthe State. In India the trend of Indian labour policy has been to promote 
harmonious industrial relations through tripartite discussions and thereby to bring ` 
Oped OS ee ee 


20. In Re Indien Iron & Steel Ca., Lid., 61 AWN. 377. 
m. Japoni Lal v. Tais Dos & Steel Ca., Lid., (1957) 69 Bom. ER. 738. 
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together euiployers and workers to settle their differences on a mutually. agreed basis. 
The Industrial Truce Resolution 1947, and the Industrial Policy Resolution 1948, 
refer to the establishment of machinery at all levels by associating workers for gdvi- 
sing on fair wages, fair remuneration for capital and cofditions of labour. The 
Government of India to achieve the above avowed objects, ° established the Central 
Advisory Council for Industries, consisting of the répresentatives of the Government, 
employers, labour, consumers and other interests, to advice the Government on alf 
matters pertaining to industries,covered by the Industries (Development and Regu- 
lation) Act, 1951. Further the Central Advisory Council for Labour was set pp with 
a view to ensuring the. fullest co-operation between labour and capital as was contem; 
plated by the Industrial Truce Resolution of 1947 regarding provisions, inter alia, for 
payment of fair wages. The Council was assisted in its study of the subject of fair 
wages’ by a Tripartite Committee qn, Fair Wages., The Committee on Fair Wages. 
es at Ae the machinery. for, fixation , of fair wages largely on familiar lines: 
Tripartite Wages Boards Coordinated. hy a an appellate Central Wage Board. 
In, addition, the tripartite labour conference which, i is held every year to discuss the 
trend. of industrial. relations, has had’ also beriéficial” ‘effects in formuldting labour 
plan, problems, furthering i industrial democracy, ‘recognition of workers’ dignity and 
status, and adoption of measures to maintain industrial peace. ae 
‘ Corresponding. to, the co-operation at the national level the regional. machinery 
in the States"too is patterned on tripartite basis. , The State Governments have es- 
tablished State, Advisory, Boards to cover the entire field of industry within, the State 
concerned. * The -Industrial. Policy Resolution contemplated the establishment of 
Works Committees and Production Committees so established are of tripartite charac- 
ter consisting of equal number of representatives of employers and workers. Under 
the Industrial Disputes Act, 1947, the appropriate Government*?, Central or State 
as the case may be, may by order require employers in the industrial estabishments 
employing 100 or mere workers to set up Works Committees consisting of the repre~ 
sentatives of employers and workers. The duty of the Works Committee is to pro~ 
mofe measures for securing and preserving amity and good relations between cm- 
ployers and workers. The Industries (Development and Regulation) Act, 1951 also 
provides for the establishment of development councils at the industry level ; these 
councils‘are to be constituted in the same way, as the Central Advisory Countil for 
Industries and are responsible for recommending ‘production targets, suggesting 
norms of efficiency, promoting vocational (raining a and i incentive measures, etc. + 
In India the trend of modern labour legislation is an attempt to promote collective 
hargaining. The Industrial Employment (Standing Orders) Act, 1946 and the Indus- 
trial Relations Act, 1951 provide for collective bargaining which enables the-parties 
to negotiate a change in conditions of employment in an amicable atmosphere before 
any actual dispute arises. But the course of collective bargaining in India itself like- 
Wise will_be primarily determined by the quick or slow growth’ o ftrade unionism. 
The multiplicity of trade unions is basically connected with illiteracy*of the working 
` class. The employers in India are sufficiently organised. But this is not the case with 
* the workers. Consequently i in the absence of a strong trade union movement it is’ 
difficult if not t impossible to enforce bargaining. Therefore; we find’a ugique method: 


of encouraging collective bargaining through statutory, 1 mi¢asufes. ` For“ gamnple the 
Dn I 
, 8. 3, Industrial Disputes Act, 1947- - Us a “oon 
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Bombay Industrial Relations Act, 946 aims at collective bargaining by conferring. 
representative status on a union commanding allegiance of a minority. The Trade 
Unions (Amendment) Act (XLV of 19474 provides for compulsory recognition by- 
efoployers of the represch tative Trade Unions. Thus a representative Trade. 
Union shall have all the rights of recognised Trade Union in its relation to the em— 
ployer. The proceedings of the Seventh Session of the Labour Minister’s Conferen- 
ce, 19497%, formulated points for consideration for collective bargaining. The points 
for consideration were : 
~ (i the determination of the recognised bargaining agent for employees of a. 

particular industrial unit ; i 

~ (iü) the circumstances in which a collective agreement will be regarded as. 


binding upon both the parties, viz., the employers and all the euployes ine that’ ' 


particular industrial unit : e 


(ïi) the duration for which a collective agreement will be regarded as binding; . 

(iv) the procedure for resolving differences in regard to the interpretation of 
the terms of collective agreement, and 

(v) the procedure for modifying the terms of a collective agreement, when 
it is about to expire.” 


Shri V. V. Giri, then Union Labour Minister at the Nainital Conference, 1952, . 
pointed out the desirability of collective bargaining against compulsory adjudication 
which , he said, should be the very last resort and only in exceptional circumstances. 
Add reming the General Mecting of the Merchants’ Chamber of U.P. on October 20, . 
1957, Shri Giri pleaded*‘, that for maintenance of good industrial relations workers 
should be parters. Consequently he emphasised the necessity for the creation of a . 
permanent machinery both at the center and at the State level to deal with indus- 
trial disputes. He further explained that “the efforts should be made in every indus, 
try and in every unit of it to constitute joint standing machinerywith equal numbers of 
representatives of labour as also of employers. The primary task of the body was 
not only to come into operation whenever a stike or lockout occurred, but to mee? 
at regular intervals and discuss all the issues—production, welfare measures, 
rationalisation and the like problems pertaining to the industry.” 

It is said that the growth of collective bargaining is handicaped by the domi-- 
nant role assigned to compulsory arbitration in the settlement of industrial disputes®5, 
It is further argued that the compulsory arbitration has cut at the root of the trade 

* union movement. When workers find that there is a machinery other than their own 
that would settle their disputes, they hardly have any faith or necessity of it in their 
union. ‘Therefore, it is said that the removal of compulsory arbitration would help . 
in providing solidarity among workers as that alone would bring them strength to 
bargain effectively**. But so long as the concept of private property in its die-hard 
form remains, theeinequalities will not wither and consequently workers. cannot | 
have a say in determining the conditions of service—wages, hours of work, leave rules, 
I 

2g. Søs of Proceedings of the Seventh Semion of the Labour Ministers’ Conference, 19499-- 
24. See National Herald, October 20, 1957. 
as. S. 10 (1) Proviso, Industrial Disputes (Amendment & Miscellaneous Provisions) Act, 1956, . 
a6. Indian Laboxr Gazstts, October, 1957, 337- 

$ r 


g) 


, 70 ` THE MADRAS LAW JOURNAL. | [1958 


holidays, amenities for life, protection against exploitation, insurance against casual- 
ties and so on. This is possible only through Trade Uniong playing a constructive’role 
for labour welfare instead of being instruments in the hands of unscrupulous 
politicians and reactionary employers, all of whom try to exploit the Unions for their 
-own selfish ends. Therefore the only alternative form of settlement of the dis 
putes on a fair and just basis having regard to prévailing conditions in the industry 
remains the compulsory adjudication as provided by the State for fair and amicable 
settlement of the disputes. Till workers are educated to a point where they could 
understand the usefulness of strong trade union movement essential for ipdustyial 
‘democracy and the public opinion regards the movement as one that has come 
to stay, abolition of compulsory adjudication of labour disputes in the various sectors 
ofplanned national economy of India today will not result in good industrial relations, 
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BOOK REVIEWS. 


Tae Motor Vsmats Act, 19399 with notes. Published by Sundaram 
Industries (Private) Ltd.» Madras. (1958), Price Rs. 25. 


Road Transport haf grown to a major industry in our country and with its 
programmes of expansion and inoreasing population the problem of motor trans- 
port has gained great importance. The Motor Vehicles Act is a Statute i 
the use of motor vehicles on roads either for private purposes or as a aac Wi 
the growth of road transport the Act-itself bas gained an importance and having 
regard to the knowl gained by experience the Act has been amended now an 
then to theet the n of present day problems. The clamour and competition 
fot route permits for passenger buses has brought many departmental actions to 
the scrutiny of Courts of law. The Motor Vehicles Act, as some other legislations 
of its kind, has been the subject-matter of several decisions of the High Court and 
the Supreme Court. A book with the up to date amendments and, Rules is bound 
to be of immense use to all concerned. The road transport industry, whether 
passenger transport or goods transport, has not been of organised growth in this 
country. Enterprising and far-sighted men, like the founder of the parent concern 
of the present publishers, and a few others have built up an organised and well 
salted ee trade in this line. But the trade is to a great extent still in the hands of 
individuals or groups who are not so mindful of the needs and convenience of the 
public. In many cases the management is in uneducated hands, who are liable 
to fall into the clutches of the law. To them a knowledge of the Act and Rules is 
of special importance. 

The book under review is useful to lawyers and laymen alike. The Act as 
amended up to date with commentaries under each section and the Rules and several 
other information of general interest contained in the book are quite useful. 
ee printing and get up is excellent and the book is very properly dedi- 
cated to the m of the late Sri T. V. Sundaram Iyengar who can rightly be 
called a pioneer in the field of motor transport trade in this part of the country. 


Partition Aar, 1893, Maniadra Nath Das, West Bengal Civil Service 
eee. Gal Published by S.C. Sarkar and Sons (Private) Itd, 1-C, Collegt 

cutta 12. (1958), Price Rs. 2-50 nP. 

The Partition Act is a small enactment containing about half a dozen operativ¢ 
sections and deals with the special powers of Court in suits for partition where parti- 
tion is impossible with out destroying the intrinsic value of the very pro to 
be divi It is of importance in partition suits under i cisenmatances, “This 
small handy commentary on the Act, written in a simple fashion, would be found 
useful by practitioners. 


f CRIMINOLGY, CRIMINAL LAW AND INVESTIGATION by R. Deb, B.A., (Hons.) B.L., 

e Chief Law Instructor, Central Police T A E Mt. Abu. Published by 
S. C. Sarkar and Sons (Private) Ltd., 1-C, llege Square, Calcutta 12. Price 

Rs. 18. 

Investigation of crimes by officials of the State is both a legal and social pro- 

blem. While investigation as a ude to prosecution and punishment of the 
offender is a matter of legal p ure, its value for purposes of ing the back- 
ground and causes of criminal tendencies, with a view to correct and adjust the. 
-environments, is a social and human problem. Officers in charge of this work 
should be familiar with pee os requirements and formalities of an investigation 
so that the evidence gath might be used in an effective prosecution. How 
often have we hgard the Courts say that an offender has escaped -his due punish- 
ment because of an improper investigation offending against the requirements 
of the law. The subject is highly technical and requires a study of several important 
enactments like the Penal Code, Evidence Act, Criminal Procedure Code, etc. All 

) Investigatjng Officers are not so familiar with the principles of the law. - The author 
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of this work has both the experience and qualiffcation to deal with the subject from. 
a practical standpoint. The author deserves compliment for bringing out a handy 
oe on the subject on which there åre not many works in our country. The 
subject-mat:er is dealt with in a simple and lucid way which will be found véry 
eet by Officers of the Police Department and lawyets. 
— o e . 

; GANGULY’ Crvi Court Practice Aanb Peoœwnorr, VI Edn. (1958) by 
-Shambudas Mitra, Advocate, Calcutta. Published by Eastern Law House, Private 
Ltd. Calcutta. Price Rs. 14. 

: ‘This familiar hand-book known to a generation of practising lawyers, more 
particularly -in Bengal, has appeared again after an interval of over two. Se 
‘The utility of a book of this nature as desk referencer needs no special mention. 

book contains information on many matters like pleading conduct of suits, in- 
-cluding examination of witnesses and marking of documents, execution of decrees, 
“appeals, review, etc. A summary of the more important provisions of some of 
the Statutes like the Civil Procedure Code, Transfer of Property Act, Constitutional 
‘remedies, Provincial. Small Causes Courts Act, Succession Act, Guardians and 
Wards Act, Provincial Insolvency Act, Stamp, Court-fees and Limitation Acts and 
certain local Acts of Bengal form Part II of the Book. It is needless to mentidn 
that the book is written mainly for the use of mofussil practitioners of Bengal and 
‘the case-law and notes and local statutory amendments are all noted from that 
viewpoint. The model forms contained in Part IV of the book would be of 
‘guidance to ee ee ‘Part V contains notes on some important 
rulings, chronological tables and a small glossary of law terms. = 


THe Bance Compans Act, 1949, by K. M. Ghosh, Advocate, Calcutta. 
` Published by Eastern Law House, Private Ltd., 54 Ganesh Chunder Avenue, 
' Calcutta 13, 1957, Price Rs. 6. . 22 

_ The Banking Companies Act, 1949, is a codification in the form of a separate 
enactment of the provisions of the former Indian Companies Act which contained a 
chapter relating to Banking Companies. This Act. since been amended by 
several Acts. c commentary under review with Rules and notifications will be 
‘found useful by ‘all companies transacting the business of banking in India. 


e Prinarces or SALEs-TAx Laws by Kharag Ram Chaturvedi, B.1., Published by 
. Eästern Law House (Private) Ltd. 54, Ganesh’ Chunder Avenue, Calcutta. 1g 
` (1958), Price Rs. 16. 

f No taxation measure of the Government has come in for public and judicial 
comment as the Sales-tax Law in recent years. Sales-tax asa source of reyenue 
was hit upon in 1939 by the then Province of Madras and was soon ca ht up by 
Slmnost-all the othe Provinces in course of some few years. By the time the Consti- 

‘ tution of India came into force the entire country had some system of levying sales- , 
tax, each state having a slightly. modified scheme, both as regards the taxable 
commodities and the scale of.tax. The subject of inter-state sales-tax gained great 
importance by the decisions of the Supreme Court in the United Motor’s case which 
lead to a great deal of procedural complications and all the States became interested 
in the laws of the other States. The subsequent decisions of the- Supreme 

-Court in the Bengal Immunity case, however, made a great inroad into the powers 

. of the States to tax inter-state sales and to avoid a great loss to the revenues of the 
country the Central Sales-tax Act of 1956 had to-be passed.. Since the coming 
into force of that Act there hasbeen a number of publications on the Salestax Laws 
of the country and the present volume is the latest in the field. The present book 

- is a commentary on the Bengal Sales-tax Act with a comparative gtudy of the Acts 
of the other States. The Central Sales-tax Act with the Rules is alsqincluded. The 
book will be found useful by lawyers, accountants and merchants’ - ' ee 
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MARCH OF LAW. 


Law is seldom static. It broadens from precedent to precedent. The in- 
creasing complexities of modern life throw up from time to time new problems for 
solution. The setting up of a new pattern of social life, the change-over from an 
agricultural economy to one y agricultural and partly industrial, the seculari- 
sation of the Hindu personal laws, and the increased tempo of modern life and 
similar factors have been responsible not merely for a large volume of legislation 
but also for various matters being brought up for judicial elucidation. During 
the year undér review about 27 decisions of the Supreme Court as well as a large 
number of decisions of the High Court have been reported in the columns of this 
journal. A brief reference to the more important of such decisions is here attempted. 


Bar IN RELATION TO THE Courts.—In Lalit Mohan Das v. Advocate-General Orissa}, 

the Supreme Court point out that while a member of the Bar undoubtedly owes a 
duty to his client and must place before the Court all that can be fairly and reasonably 
submitted on behalf of bis client, he is, at the same time, an officer of the Court 
ty to the Court in which he is appearing to uphold its dignity and decorum 


owing a du l 
and not to do anything to bring the Court into disrepute, and that where he imputes 


ty and unfairness against the judicial officer in open Court by 

that he followed no principle in his order he is scandalising the Court, and su 
conduct was not a matter between an individual member of the Bar and a member 
of the judiciary but brought into disrepute the whole administration of justice. 
Associated Tubewells Lid ba Modi*, holds that it is not consistent with the 
Court and the decorum of the Bar that any course should be per- 


dignity of the 
mitted which may lead to a controversy as to what a Ju stated in Court and 


what view he held, and that in an application for review of an order di 
a petition for special leave it is improper to assume and assert as to what the Judge’s 
view was in making a icular order wken the order pronounced did not set it 
out. In K. K. Swami In rs? it is observed that Courts and Judges could not be 
to be fully conversant with the intricacies of criminal procedure and have 
a right to expect assistance from counsel, and in a state prosecution such assistance 
must Gane foe the state prosecutor in charge, and it is for him to bring to the 
notice of the Court the proper procedure to be followed. 

PRIVATE INTERNATIONAL Law.—In Sioaramakrishna Iyer v. Kanukkarathiyute*, it is 
held to be a well-settled principle of international law that no Court has jurisdiction 
in respect of immovable property situated in a foreign territory and no decree can 
be passed charging foreign immovable property or recognising a mortgage over 
i decree,that where an action in personam and the obedience 


such property agd passing a 
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of the decree can be compelled by the Court persénall against the judgment-debtor 
by directing him to collect and deposit into Court fhe eda and profits the jtris- 


diction of the Court could extend to such eaa despite the property being in fcgciga 
territory, but there can be no decree creating a right or interest over immovablé 
property situate in foreign territory so as to enable the decree-holder to proceed 
against such properties in execution. . 


CONSTITUTIONAL Law.—The decision of the Supreme Court in Fernandez v. State 
of Kerala}, reaffirms the principle that in co: statutes and in determining 
oe acid ot ak ee Ge peel cae be td toe ees ees a 
and not merely to the spirit of the statute or the substance of the law. Jn A. S. 
Krishna v. State of Madras*, it is held that when a law is impugned as ultra vires the 
legislature that enacted it, what has to be ascertained is the true character of tHe 
legislation as an organic whole and not as a mere collection of sections that could 
be disjntegrated and examined, and that if the legislation is in substance one on 
a matter assigned to the legislature it must be held valid in its entirety even tho 
it might incidentally touch on matters which are beyond its competence. 
Supreme Court further holds that the presumptions in section 4 (2) of the Madras 
Prohibition Act are presumptions which are to be raised not y in all criminal 
trials but only in the trial of offences under section 4(1) of the Act, that they are 
purely ancillary to the exercise of legislative power in respect of Entry 31 in List II 
of the Government of India Act, 1935, and that the question of re Pn PANT with 
the Evidence Act and the Criminal Procedure Code does not arise In 
v. Union of India*, the Supreme Court makes it clear that AEE Ser 
an activity cannot be described as a trade or business which has been guaranteed 
freedom in the Constitution, that it is outside the protection of Article 1 G (e); 
and there could be no question of the violation of any fundamental right aa 
of the enactment of the Prize Competitions Act XLII of 1955. Liewe i in a Stats 
of Bembay v. Chamarbawgwallat, the Supreme Court holds that to control and restrict 
betting and gambling is not to interfere with trade, commerce, or intercourse as 
such but to keep them free and unpolluted and save them from unsocial activities, 
that the Bombay Lotteries and Prize Competitions Control and Tax Act XLV of 

ara amended by Act XXX of 1952 was in pith and substance an Act with respect 
tọ betting and gambling, that the validity of the Act was not to be decided b the 
yardstick of R E and pute interest laid down in Article 19(6) and sec- 
tion 304 of the Constitution, and that no appeal can lie to a Court of law against 
pe. stringency and harshness, if any, of the law. Guruvaiah Naidu v. State of Madras’, 

ecides that ‘ public interest’ contemplated by Article 19(6) in order to justify 
restrictions on the rights guaranteed by Article 19(1) (g) need not arise from the 
inherent nature of a particular trade, that since taxation is the supreme function 
of the state the law im a tax on sale is valid, that a system of licensing or . 
regulation of trade with a view to enforce and administer the tax law efficiently 
is in the interests of the public within the meaning of Article 19(6), and that ihe 
licensing provisions under the Madras General Sales Tax.Act (IX of ee) awe! 
to dealers in certain specified commodjties like bullion, hides and skins 

etc do not amount to unreasonable restriction on the freedom of trade ca 
by Article 19 (1) (g) of the Constitution. In Garikapati Vesrayya v. Subbaiah Chowdhry®, 
the Supreme Court points out that where a suit had been instituted before the date 
of the Constitution the parties thereto had a vested right of appeal from the date 
of such institution u upon terms and conditions then in force, ‘that if the judgment 
sought to be appealed from was a judgment of reversal and the pal he of the subject- 
-matter was above Rs. 10,000 the applicant for leave to a a vested right 
of appeal to the Federal Court under the provisions of the PGi Procedure Code 
Fead with the Government of India Act, 1935 and the Federal Court -Enlarge- 


” To be continusd. 
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ment of Jurisdiction) Act, 1947, such a right of appeal was a matter which would 


- not fall within Article 133 of the Constitution, and that the jurisdiction and powers 


with fl nies to such an apptal being ayes by the Federal Court immediately 
before the commencement of the nstitution, the applicant will have a right of 
appeal under Article 139 and was entitled to leave to appeal as of right. Dieis 
lakshmi Ammal v. Incoms-tax Officer, Madras! decides that an order by a High Court 
under Article 226 in a matter involving civil rights of ae will be an order in 
a civil proceeding within the meaning of Article 133. Associated Tubswells, Ltd. 
v. Gujarmal Modi4, the Supreme Court makes it clear that it is not the practice of 
that Court to give reasons for the dismissal of an application for special leave. The 
decision ,in Clerks and Depot Cashiers of the Calcutta Tramway, Co. v. Stats of West Bengal? 
lays down that the Supreme Court will interfere to set right decisions ariel at 
bf Tribunals on questions of fact, only where the Tribunal has acted in excess 
its jurisdiction, or where there is an apparent error on the face of the decision, or 
where the Tribunal has erroneously applied well-accepted principles of jugspru- 
dence. Abdul Majid v. State of Madras* holds that apart from questions of guaranteed 
rights a person would be entitled under Article 226 to invoke the jurisdiction of 
the Court ex debito justitias if he establishes that the order complained of was passed 
by an authority which had no jurisdiction at all and that in cases involving 
questions as to issuing of licenses a statutory right to object to the grant of license 
may not be the exclusive test to apply in deciding whether the applicant for the 
issue of a writ ‘is an aggrieved person’ or not. C. D. Venkataraman, In re*, points out 
that the existence of an alternative remedy does not bar ea polars the High 
Court under Article 226, that it is merely a matter to be into account in thé 
exercise of its discretion to issue the writ or not, and that at the preliminary stage 
the Court would consider not the mere existence of the remedy, but its reality, ade- 
quacy and effectiveness. State of Madras v. Kassimia Charities? decides that Article 
226 cannot be invoked to convert a petition under it into a regular suit so as to 
determine questions of fact on a consideration of documen evidence as in an 
original suit. In Ganapathi Nadar v. State of Madras’, it is held that under Article 
226 one petition by several persons ieved by a common order of reference for 
adjudication by the Tribunal under = Industrial Disputes Act is iow 
and that each aggrieved person must file a separate petition. Raja of Ramnad v. 
Stats of Madras? points out that a single petition under Article 296 by a trustee for 
relief in respect of several notifications under the Madras Estates d Act ana the 
Madras Estates Rent Reduction Act as regards the several institutions under his 
ent could not be filed and that separate petitions will have to be filed 
regarding the PEPEE comprised in each trust. Paramount Films of India, Lid. 
adras Branch, re®, makes it clear that an order of reference made by Govern- 
ment under section 10 (1) (c) of the Industrial Disputes Act is only administrative 


. in its scope and therefore outside the purview of correction by a writ of certiorari, 


but the validity of the decision as to jurisdiction as a preliminary issue by the Indus 


trial Trib may be chall by an application for issue of cerhorari. In 
Sambandan v. Regional Traffic S Southern Rallat S; it is pointed out that 
whether an order affecting a civil servant's seniority in service is regarded as an 


administrative order outside the purview -of correction by certiorari or as a quasi- 
judicial determination of the right of the civil servant it is not one where juris- 
diction under Article 226 can be invoked, and no writ of mandamus can issue cither 
because the only duty of the Executive is to a employ the civil servant at its pleasure 
and the Court cannot compel it to signify its pleasure only in accordance with the 
rules framed by i to regulate the seniority of civil servants of the concerned class. 


Arunachalam Chettiar Firm v. Kaleeswarar Mills!) lays down that no writ of mandamus 
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can issue the object of which is to declare the rights of parties, that a writ can issue 
only on principles analogous to those formulated in section 45 of the Specific Relief - 
Act, that the writ is granted only to compel perform&nce of duties of a public 
character, and that the Court will as a general rule refusea writ of mandamus when 
there is an alternative eine remedy at law which is not less convenient, bene- 
ficial and effective. K i Handloom Factory v. State of Madras! holds that a writ 
of prohibition will generally issue to confine subordinate Trib or authorities 
within the limits of their powers, that application for the writ should be made as 
soon as the Tribunal has taken an step in any proceedings in which it has no juris- 
diction to try, and that where a Tribunal has jurisdiction to try a particular issue 
and all factual questions which establish that jurisdiction the mere fact ghat such 
facts are denied by one side or the other does not mean that the High Court alone 
has exclusive jurisdiction to decide the question in proceedings under Article 226. 
Rangaswami Raja, In re*, decides that Article 227 is confined to subordinate Courts, 
that @ Judge of the High Court as such is not subordinate to the High Court, and 
that a civil revision petition against the order of the Judge of the High Court on 
the original side is not competent under the article. Visalakshi Amma v. Anjansyalu 
Chsity® states that the High Court’s jurisdiction under Article 227 is a limited one, 
that the principles applicable in deciding whether a writ of certiorarì could issue 
under Article 226 wll eey apply to cases of revision under Article 227, and 
a mere erroncous decision with nothing more is not enough to attract the juris- 
‘diction under the article, so much so, the fact that the Master came to an ejroncous 
conclusion on a wrong construction of the decree will itself be no ground for inter- 
ference under Article 227. Srinivasan v. President, District Board, Coimbatore’ points 
‘out that the protection afforded by Article g11(2) can be invoked only by the persons 
referred to in Article 311(1), and, therefore, where the petitioner was not a member 
-of the civil service of the Union or of the State but was only an employee of the 
District Board the article cannot apply. In T. M. R. Abdul Khader, In re, it is 
held that a mere suspension order does not involve necessarily a reduction in rank, 
and, so, the mere suspension of a civil servant for a specified: period from s:rvice 
would not fall under Article 311 (2). 


INDUSTRIAL Dispures Act.—In Kaleswar Handloom Factory v. Stats of Madras?, it 
is laid down that*an Industrial Tribunal established under the Industrial Disputes 
Act, 1947, has jurisdiction to decide whether what has been referred to it for 
adjudication is an industrial dispute or not within the meaning of the Act. Kesava 
-Reddiar v. Labour Appellats Tribunal’ decides that a ‘workman’ within the meaning 
of section 2 (i) is one who is employed by the employer, carrying the relationship 
-of master and servant with the master having control over the latter ; hence, there . 
can be no question of industrial dispute unless the person employed is a ‘ workman’ 
within the meaning of the Act. odern Match Industries v. Labour Appellate Tribunal? 
‘states that the place of work may not decide the issue whether the relationship of 
“master and servant exists, and the real question is whether the employer exercised 
-control over the worker and whether the time of the worker was at the di 
“of the employer. It also holds that it Cannot be said that the Industrial Tribunal 
has no jurisdiction to award an enhancement of wages merely because the wages 
‘paid before the dispute were admittedly the highest paid by the employer in the 
‘industry concerned where it is found that payment at the old rates came nowhere 

ear what had been accepted as the minimum living wage in such industry. It 
is further held that though the functions of the Industrial Tribunal are quasi-judicial 
it is not a Court and cannot be denied jurisdiction to take into acount the factor 
that a certain amount is normally accepted as the minimum living wage for a work- 


` mman. Pudukottah Textiles, Ltd. v. Subramaniam® points out that where the workers 
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of an employer are collectively mafe parties to an industrial dispute, all those in 
the service of the employer op the date of the order of reference under section 10(1) 
(c) will be parties to the dispute, and the Tribunal has jurisdiction to award compen- 
zation for the period for which a workman was unjustly kept out of employment. 
In Punjab National Bank ve Sri Ram Kunwar, the Supreme Court holds that the ex- 
pression ‘costs of proceeding’ in segtion 11(7) means costs of the entire proceeding 
as determined on its conclusion and not costs in a pending proceeding nor costs 
to be incurred in future by a party, that ‘costs incidental to any proceeding’ means 
.costs of interlocutory applcations, etc., as determined at the conclusion of the hearing, 
that neither expression has reference to costs payable in advance or to halting and 
travellingeallowance payable to a party, and that it will be a negation of justice 
ang reason to direct a party to pay in advance the costs of the other irrespective of 
the final result of the proceedings. Arunachalam Pillai v. Industrial Tribunal? lays 
-down that the purchaser of an asset belonging to an employer cannot be deemed 
to be a successor to the busines: of the employer within the meaning of section 18 (¢). 
In Management of Ambis Cafe v. Thangavelu*, it is made clear thatethe suspension 
of an employee by the management pending an application for enquiry under 
section 22 is not a contravention of that section, that s nsion does not am unt 
xto termination of service, and that the order of the Tribunal passed on the employee’s 
application directing his reinstatement and payment of compensation to him is 
without jurisdiction. Bombay Prakash Bhavan v. Narayanan‘ decides that suspension 
of a workman pending inquiry into his conduct or pending an application to the 
“Tribunal under section 22 for permission to terminate his services would not amount 
to a punishment within the meaning of the section so a3 to attract the provisions 
-of sect'on 23 of the Industrial Disputes (Appellate Tribunal) Act. In Kohinoor Saw 
Mills, Co v. State of Madras®, it is held that the exemptions under section 25-A (1) 
(a) and (b) of the Act as amended in 1953 are statutory exemptions, that it is 
not for ent or any other agency to grant exeuptions, that the only juris- 
diction conferred on Government in section 25-A (2) is to decide if the ‘question’ 
Tefe red to in the section arises, and, that ‘ question’ within the meaning of the 
‘section connotes something in the nature of a lis and need not necessarily be an 
industrial dispute. C. R. R. Ratnam & Co v. Ekambaram® points out that under 
‘section 25-A as amended in 1953 the right of the Government to order recovery 
springs into existence enabling Beret to step in only on thére being an as-° 
-certained or predetermined liability which the employer has not discharged by 
payment, that the Government has not however the power to ascertain whether 
the workman is a retrenched workman, or consider the question of compensation, ° 
in case of dispute as to these matters, and that there is no machinery provided in’ 
the Act for the adjudication of these matters in the event of dispute. 


INDUSTRIAL Disputes (APPELLATE TRIBUNAL) AcT.—In Mysore City Hotels Asso- 
ciation v. Labour Appellate Tribunal’, it isheld that the mere fact that a claim is belated 
will not oust the jurisdiction of the Appellate Tribunal, but it is a well-settled principle 
that a belated claim for bonus should not be investigated. Newtons Studios v. 
Ethirajulu® decides that it is only a contravention of section 22 of the Act XLVIII of 
1950 that gives the workmen affected aright to apply under section 23 of the Act, that 
for the bar of section 32 to apply the workmen whites services have been terminated 
must be workmen concerned in the appeal before the Appellate Tribunal, that where 
both the workers and the management were parties to the industrial dispute, the 
dispute being a collective dispute, all the workmen will be workmen concerned 
in the ap within the meaning of section 22 and interested in the principles that 
should the fight of the ent to effect retrenchment and the condi- 
tions subject to which that right would be exercised. Pudukottah Textiles, Ltd. v. 
Subramaniam® states that though neither a right to reinstatement nor a right to 
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payment of wages when an employee is out of employment is a common law right 
nor aright in contract, such relief could be granted by the Appellate Tribunal 
under section 23 where the workmen have been di in contravention of 
section 22. Arya Bhavan, Madras v. Sestharaman! holds that to invoke section 23 
it must be established that the contravention of section 29 was during the pendency 
of proceedings before the Appellate Tribunal and hence a workman dismissed after 
the award by Industrial Tribunal and before*the filing of an appeal by the em- 
ployer cannot invoke section 23. Bombay Prakash Bhavan v. Narayanan? is down 
that the suspension of a workman pending an enquiry into his conduct or Pets 
an application to the Industrial Tribunal will not amount to a violation of section 
22 and cannot attract the provisions of section 23. ° 


- Contracts.—In Maniam Hiria Gowder v. Naga Maistry?, it is made clear thatan 
agreement of partnership which will entail a transfer of a license or permit granted 
by the Government, when there is an express prohibition of such transfer is illegal 
and void under section 23 of the Contract Act, that where a penalty is imposed 
for the contravention of law it is an indication that the transaction involving such 
a contravention is prohibited and therefore illegal, that where there is no penalty 
imposed the question whether the contract is illegal or not has to be determined 
on a consideration of the purpose of the legislation, whether the prohibition is purely 
a measure for the protection of the revenue or intended to be in the interests of 
the public, and that in the la ter case the contract will be void. Sakkarama Rao 
v. Nagasami Rao* states that discharge of a mortgage by allowing the mortgaged 
property to be in the possession of a co-mortgagee would amount to payment to a 
joint promisee within the meaning of of section 45. Rangaswami Reddi v. Dora- 
swami Reddi® holds that a plaintif who has been guilty of a material alteration 
of the promissory note sued on cannot enforce the note or fall back on the original 
consideration, nor can he invoke the provisions of section 65 to sustain his claim. 
Narayanaswami Chstty v. Soundararajan & Co., Lid.* points out that where there is 
no term in the contract that either the buyer or the seller should procure a license 
for clearing the goods contracted for, the relevant factors to be considered to decide 
on whom the obligation lay are the place at which the contract was made, the sit- 
uation of the ies and the place where the goods were when the contract was 
made. It er points out that it is the duty of the seller on c.i.f. terms to ten- 


“der the documents within a reasonable time after shipment to the buyer and normally 


it is the duty of the buyer to pay the price on such tender, and the duty of the buyer 


„to pay before the arrival of the g cannot be consirued as a stipulation that the 


payment would be made before the tender of the documents. Sundararama Iyer 
@ Co. v. Murugesa Mudaliar? lays down that where the contract stipulated that 
on the failure of the buyer to take delivery as required by the seller’s notice the 
seller shall have the right to sell such goods, such term should be construed as an 
express contract mentioned in section 35 of the Sale of Goods Act and it is the duty 
of the seller to intimate to the buyer that the goods are ready for delivery and ask 
him to tender the price and take delivery of the goods, and in the absence of such 
notice by the seller he is not entitled to any damages and the buyer can ask for, 
refund of his advance. ° 

Company Law.—In Dalichandv. Madras Kirana Merchants Assogiation®, itis pointed 
out that an association without share capital and not for profit which has been 
given a corporate life by reason of a license granted under section 26 of the Companies 
Act, 1913, is a ‘ company” within the meaning of section 2 (2) and an application ` 
under section 38 for rectification of the rigister of members ig competent. Bank 


- of Hindustan v. Suryanarayana Rao? holds that, under section 34, a company has no 


authority or power to consider registration of a transfer in the absence of a duly 
stamped transfer deed signed by both transferor and transferee except‘in certain 
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extraordinary circumstances, that,the company’s discretion extends only to the 
matter of PERTE the transfers and not to decide on their validity, that a petition 
for rectification of the register will lie normally after the Bing ol a winding up peti- 
tion and before the windng up order is passed, provided that the Court will normally 
reject that petition if thy company is already in a notorious state of bankrup 
by the time the petition for rectification was filed, and that under section 38 tho 
a petition is thé normal way of moving the Court for rectification of the register 
a suit also can be filed under the section either alternatively or in addition. | 
Kuttalingam Pillai v. Chinnakannu Pillai! states that where on an official liquidator’s 
appa an in the winds up o a company to call n a shareholder to pay up 

¢ company’s moneys in hi ds an order is passed for payment allowing interest 
at a rate lower than what had been agreed upon by that shareholder such ah order 
ch be appealed inst only by the official .iquidator and not by another share- 
holder though he Fan aoe the leave of the High Court granted without notice to 
the respondent and by a Judge other than the company Judge. Syed Haidar, Sahib 
v. Jayaram Pillai? makes it clear that paying a creditor of the company especially 
after the commencement of the winding up proceedings cabnot be deemed to be a 
bona fide transaction carried out or arising in the ordinary course of current business, 
and a deed arguing an asset of the company after the starting of the winding-up 
proceedings is or void under section 227 (2) and unenforceable. 


Property Law.—In Indian Insurance and Banking Corporation v. Paramasivam?, it 
is pointed out that the lish rule as to fixtures does not in terms apply to India, 
that the matter has to be determined on the intention of the parties, that in certain 
circumstances machinery existing on the mortgaged premises on the date of the 
mortgage and even machinery’ subsequentl installed thereon may pass under the 
mortgage, that the degree of annexation an the purpos> for which they are brought 
on the premises,whether for the use of the building as such or for the use of the buil 
for some specified purpose unconnected with the building as such will be the relevant 
factors for consideration, that where a building subject to a mortgage in which a 
particular business like a distillery or theatre, ctc., is carried on is sold in execution 
of a mortgage decree what the purchaser will get will be the building and not the 
fixtures. Swaminatha Udayar v. Mottaya Padayachi‘ holds that under section 54 (3) 
of the Transfer of P. operty Act delivery of possession would convey title, and that 
where property usufructuarily mortgaged is sold by th: mortgagor to the mort- 
gagee in discharge of the mortgage a direction by the vendor to the vendee to keep 
the property as absolute owner amounts to delivery of possession. In Kamala Devi 
vy. Backulal Gupta’, the Supreme Court points out that while it is true that a gift 
becomes legally effective only when a registered instrument is executed in the manner 
laid down in section 123 that section does not deal with nor does it affect the power 
of a Hindu widow to make an alienation of a reasonable portion of her husband’s 
estate in favour of her daughter as marriage dowry. 

Mapras Esrates LAND Aar : In Tanjore Palace Devasthanam v Estates Abolition 
Tribunal ®, it is held that if portions of land in a whole eam i are granted in inam, the. 
lands so granted are not constituted into an estate within the meaning ofsection 3 (2) 

' (d) of the Madras Estates Land Act, that ¢f subsequent to the date of the creation 
of the minor inam the other areas in the village are the subject of a grant the latter 
constitutes the t of a whole village and therefore an estate within the meaning 
of section 3 (2) (d), Explanation 1, but the later grant will not affect nor be effective 
to convert the anterior t of land into an estate. Chidambaram Chsttiar v. Rama- 
swami Odayar” decides Daron the seizure of the private lands of the Raja of Tanjore 
and subsequent tegrant by the East India Company seven oh later in 1862 of 
the suit lands, whatever might have been the character of the lands prior to the 
seizure all the previous tenures must be deemed to have been wiped out, and the re- 
grant must be deemed to be a fresh source of title; and admissions by the tenant in 





1. (1957) 2 MLJ. 506. Ri 1957) 1 ML.J. (S.Q.) 66. 
g. (1957) 1 Yi. . 141. . (1957) 2 MLL.J. 67. 

3. (1957) 2 MLL.J. 256. 7. (1957) 1 M.LJ. 72. 

& (1957) 1 MLJ. 17. 


1 


` 


8 THE MADRA»b LAW JOURNAL, [195 


leases and muchilikas executed by them should not be held to bind them where those 
documents themselves showed that the lands were in the continuous occupation of the 
defendants as tenants paying only the customary rents, and that the grant was of the 
whole inam village in which the suit lantis lay and was therefore an ‘estate’ withjn 
the meaning of section 3 (2) (d), Explanation 1. hoe 


Mapras Estates ABOLITION AND CONVERSION INTO RyoTwarz Act—In 

swami Naidu v. ; Naidu}, it is held* that where under a ition 
arrangement zamin pannai lands were allotted subject to the liability of 

ying rent in perpetuity to the zaminder, the persons in possession of such 

ds will not be ‘landholders’ within the meaning of section 3 (5) of the 
Estates Land Act and will not be entitled to the compensation deposited under 
Madras Act XXVI of 1948 on the estate being taken over by Government. 
Gopalaswami Ayyangar v. Athmanathaswami Devasthanam® states that land wholly 
uncultivated before letting into possession cannot be said to be home-farm or private 
land at its inception, that any land which can be cultivated systematically will be 
‘cultivable land’ within the meaning of the Estates Land Act and therefore ryoti 
till the contrary is proved. Hartharamuthu Pillai v. Ramasubbalakshmi Nachiar? 
points out that pre-settlement lands whether they were of both varams or of the 
melvaram only stood excluded from the estates settled on the zamindars at the 
time of the Permanent Settlement, and it may be taken that the income from the 
minor inams would not have been taken into account in arriving at the peshkush 
fixed for the zamindari, hence the minor inams cannot be estates under the Estates 
Land Act and would be outside the scope of the Madras Estates Abolition Act; also, 
since the Madras Act XXX of 1947 does not apply to such pre-settlement minor inams 
the tenants would not be entitled to the benches of that Act by way of reduction 
of the rate of rent. Ramanathan Chettiar v. Stats of Madras‘ lays down that the onus 
will be on the party putting forward the case that the vi is an estate, and that 
where there is no evidence the case must be decided on the onus of proof. State 
of Madras v. Zakina Bivi® decides that there during the currency of a lease the Govern- 
ment took possession of the land comprised in the lease by virtue of a notification 
under the Estates Abolition Act the lessee is not entitled to claim any 
from his lessor or out of the compensation amount belonging to his lessor as all 
leases are valid subject to the proviso mentioned in section 20 of the Act. Ven- 
hatasubbaraya v. State of Madras* points out that the meaning of the expression ‘ rent’ 
in section 2g is rent for the use of the land held for the purposes of agriculture, and 
if by reason of contract between the landholder and the pattadar the latter is entitled 
to deduct from the amount other sums having no relationship to the use of the land 
for agricultural purposes the deduction cannot be claimed as against the Govern- 
ment. Madras Mercantile Agencies v. Bashyakarlu” decides that section 42 of the 
Estates Abolition Act does not preclude the attachment in execution of a decree 
of the compensation amount deposited by the Government before the Tribunal 
after the taking over of the estate. Chidambaram Chettiar v. Venkatesa Ipengar® makes 
it clear that though section 42 is wide and does not expressly exclude consideration 
of fresh rights accruing after the date of notification of an estate, the general scheme 
of the Act draws a dividing line and fixes the notified date as the point of time when 
the rights which are the subject-matter of the proceedings before the Tribunal 
under the Act become crystallised. It is further stated that the secured creditor 
referred to in the section signifies only a creditor whose security extends over the 
estate when it was taken over and not one who obtained a charge over the compen- 
sation amount without having had any charge or encumbrance over the estate 
taken over. Raja Rajeswari Ambal v. District Board, Tinnevelly® takesthe view that the 
claim for maintenance referred to in section 45 (2) (b), ctc., refers only to the main- 
tenance or support of natural persons and does not include amounts payable 
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towards the maintenance of properjy and institutions and that institutions in whose 
favour a charge is created over an estate or its income will only rank as a creditor 
Arunchalam 


‘and be entitled to a proportionate share of the compensation amount. 


Chettiar v. Narayanan Chettiar! holds that disputes referred to in the opening language 
of section 56 (1) would ngt exclude disputes earlier in origin than the notified date, 
that the section must be read as covering all disputes factually present after the 
notified date, and that the disputes which are excluded are only those in regard 
to which there have been binding adjudications by the ordinary Courts before that 
date and matters pending before other authorities before the notifed date. 
Chidambaram Chettiar v. Muhammad Altar Rowther* lays down that since section 56 
(1) (c) specifically entrusts the determination of the ap ee as to who among the 
rival claimants was entitled to the grant of patta to the Settlement Officer, the 
de%ision of such dispute was excluded from the competence of other authorities 
and the Estate Manager has no power to decide the matter. Stats of Madras v. 
Kasi Mohamed? is of the view that it is doubtful if a notification by the Gqyern- 
ment under the Madras Estates Land (Reduction of Rent) Act çan be held to be 
a proceeding in a civil Court within section 64-A of the Estates’ Abolition Act. 


MADRAS AGRICULTURISTS RELEF Aat—In Krishnamoorthy v. Devanadhaswami 
Devasthanam*, it is pointed out that renewal of a mortgage in favour of the Devastha- 
nam by a centage after becoming its trustee is a re-investment of the trust money, 
and the liability thereunder is one arising out of a breach of trust, and is therefore 
outside the provisions of Act IV of 1938. Thangarasu Pillai v. Sivarama Iyer* decides 
that a usufructuary mortgage is also a debt within the meaning of the Act liable 
to be scaled down under section g-A, and though generally speaking the mort- 
gagee’s right is to retain ion till redemption the absence of personal liability 
of the mortgagor or of right to the mortgagee to sue for sale does not take away 
the applicability of section 19-A of the Act. Konthalavalli Achi v. Aypathurai Odayar* 
points out that section g-A (10) as amended is in the form of an exception to the 
main provision in the section, that the devolution by transfer inter vivos referred to 
in section 9-A (10) (ii) (a) cannot include transfers ae aad of law as in Court 
sales, and hence a Court auction-purchaser is not entitled to the benefit of exemption 
under the provision, and the creation of a sub-mo by the mortgagee is not 
a transfer of the mortgagee’s interest within the meaning of section g-A (0) (ii) 
(6). F Iyengar v. Srinivasan” states that section 19-A world not apply to 
a case where the creditor himself declares that the mortgage has been completely 
wiped out by a subsequent agreement of sale and that there is no debt outstanding. 


Hipu Law.—In Palvanna Naidu v. Annamalai Ammal? it is held that a father in 
an undivided Hindu Mitakshara family can within reasonable limits make a gift of 
joint family immovable property to his daughter on the occasion of her marriage 
and when she is departing from her parental home, that the obligation may even 
be fulfilled later, without point of time, not only by the father but also by his widow 
or son taking over the estate from the father, but that the father has no power to 
make a gift to his daught r by purporting to make a settlement for the ent 
of an obligation not actually arisen or not, possibly arising at all for fulfilment. 
Canara Banking Corporation v. South Indian Bank® is of the view that the rule that the 
father or manager has no power to impose upon a minor of the family the risk and 
liability of a new business started by him will not apply in the case of families whose 
hereditary avocation is trade and in any event the rule cannot apply where a sole- 
surviving coparcener starts a new business at a time when there are no minors. 
Subramanian v. Kalyanasundaram Iyer Jays down that property which a Hindu co- 


parcener obtains at the time of partition is not his separate property within the - 


meaning of section 3 (1) of the Hindu Women’s Rights to Property Act, 1937, but 
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must be deemed to be an interest in joint family’ property by virtue of section 3 
(2) of the Act in which his widow would have an interest. In Ramalingam Pillai 
v. Ramalakshmi Ammal', it is held that a widow who is Entitled to the share of her 
husband in joint family property by virtue of section 3,(2) of Act XVIII of 1987 
can question the alienation of any such property by the sole surviving male co- 
parcener in a suit for partition, and that the mere fact that she has not obtained 
partition does not mean that her rights are at th® mercy of the surviving coparceners 
of her husband. Thangavelu Asari v. Lakshmi Ammal states that it is only where 
a widow is in enjoyment of rights and interests ofa limited character that there 
will be forfeiture on her remarriage by reason of section 2 of the Hindu Widows 
Remarriage Act, but not where she has taken rights absolutely. In Kamala Devi 
v. Bachulal Gupta? the Supreme Court points out that the Hindu widow has power 
to alienate a reasonable portion of her husband’s estate in favour of her daughter 
as marriage dowry sometime afte: the marriage to fulfil a promise made earlier 
as a xeligious act conducive to the spiritual benefit of her husband. Deoki Nandan 
v. Murlidhar* Jays down that the test to decide whether a religious endowment 
is public or private is to see who the beneficiaries thereunder are, whether specific 
persons or the general public, and that when a temple is built, idol installed, and 
properties endowed the true beneficiaries are not the idols but the worshippers. 

n Dasaratharami Reddi v. Subba Rao! the Supreme Court states that where a da 
cation is complete a trust in favour of a public religious charity is created, that if 
the dedication is ial a charge in favour of the charity alone arises and stands 
attached to and follows the property which retains its original and secular character, 
and that whether or not a dedication is complete will be a question of fact to be 
determined in each case on its facts. 


CouRT-F£Es Act.—In Rengachari v. Somasundaram Pillai’ it is pointed out that 
where the entire decree for redemption of a mortgage is sought to be set aside the 
roper Court-fee payable would be on the principal money expressed to be secured 
b; the instrument of mo . Ranganatham v. Jaffars™ states that Court-fees 
in the Statc arc now collected on the strength of the Madras Court-Fees and Suits 
Valuation Act, 1955, that section 73 of that Act does not empower the Govern- 
ment to remit the fees payable by a particular individual in a particular case, that 
the Government in appropriate cases can remit the fees payable by a class of people, 
‘but the classificftion must be reasonable, based upon some real and just relation 
to the subject sought to be achieved, and that a notification issued by Government 
renie n fees and charges payable by the ex-workmen of the Madras Electric Tram- 
Ways, Ltd., on plaints, applications, etc., for recovery of amount under award of the 
Industrial Tribunal is ultra vires the Government as such workmen cannot be des- 
cribed to be a class. Sresramulu v. Nagarathnamma® decides that section 7 (iv) (f) 
of the Court-fees Act, 1870, as nba: fa in Madras entitles a plaintiff ap i 
from a final decree in a suit for accounts tő value his appeal notionally, but the 
Appellate Court has power to direct the plaintiff-ap t to state ihe amount 
involved in each objection taken by him ; also section 7(iv) (J) specifically applies 
only to a plaintiff but does not extend the immunity to à defendant a pealing. 
Krishna Iyer v. Kailasanathar Koil Devasthanam® holds that where a decree for mesne 
profits directs payment of a fixed sum per month and the appellate Court staying 
execution directed the deposit of the amount in Court allowing the decree-holder 
to withdraw the same no Court-fee will be payable ordinarily on the amounts with- 
inasmuch as Court fee can be recovered only when a decree is executed. 
North Arcot District Central Co-operative Stores, Ltd. v. Collector of North Arcot)® takes the 
- view that where separate orders were placed by the Collector for the supply of 
goods to four districts without a parent contract forming a basis for a common cause 
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of action section 17 ofthe Court Fees Act would apply as there were four distinct 
subjects and four distinct causes of action. 


e _Lnaration Aat.—Iy Viswanathan Chettiar In re}, it is pointed out that section 
5 of the Limitation Actwill apply to excuse delay in the presentation of an appli- 
cation for special leave to appeal from an order of acquittal and that section 29 
ie comes into operation only when the special law prescribes a iod different 

m the period prescribed by the First Schedule to the Limitation Act which is not 
the case here. Sarvotuma Kamath v. Abdulla Beary}, lays down that where immovable 
property is transferred by way of usufructuary mortgage and the mortgagee sub- 
sequently transfers a portion of the property to another by way of a usufructuary 
mortgage not gua mortgagee but as owner under a sale-deed obtained fate cee 
to the earlier mortgage, a suit to recover possession of the portions so erred 
by him would be governed by Article 194, and on the Egan of that article there 
is no scope for importing into it ideas of equity and fairplay. Patteri Pakkar v. 
Chengatiys Kombi Ammad?, states that a on who has been and who 
sues for possession must not only establish his title but should also prove his pos- 
session within 12 years pror to the suit and the fact of the negativing of the de- 
fendant’s case of being let into possession vy a third party, a predecessor in title 
of the plaintiff, does not shift the onus to the defendant of proving adverse possession, 
and it is Article 142 and not Article 144 that applies to such a case. In Kamakshi 
Ammal v. Arukkanm Ammal*, it is pointed out that Article 180 must be read not only 
with the provisions of Order 22, rule g2 (1) of the Civil Procedure Code but also 
with other material sections and orders of the Code, and it is only when P i 
started in the course of execution come to a final determination that it can be said 
that`a Court sale has become absolute ; hence, where the decree-holder filed a 
suit to set aside an order allowing a claim and the suit terminated in a compromise, 
an application by the decree-holder under Order 21, rule 95, Civil Procedure Code, 
made within three years from the disposal of the spit ‘will be within time. 
Subramaniam Chettiar v. Muthiah Pillai*, states that an pplication for a final decree 
by the plaintiff-mortgagor who has obtained a i decree for redemption 
can be made only on payment or deposit of the amount fixed by the preli 
decree and limitation is tres years from the date of the ‘deposit under Article 181. 
Kannappa Chettiar v. Manickam Chettiar®, decides that an applicdtion supported By 
a sworn affidavit though not in form a verified execution petition may still be 
taken to be such as to constitute a step-in-aid of execution within Article 182 (5) 
for calculating the period of limitation. Veda Goundan v. Arunachalam Chettiar’, 
states that an application by an auction-purchaser to bring on record legal 

resentatives ofthe judgment-debtor before confirmation of sale where the validity 
of the execution is not in dispute will not come within Article 182. 


INSOLVENGY.—In Basker and Co. v. Veerasikku Goundar®, it is held that under sec- 
tion g of the Provincial Insolvency Act a petition for the adjudication of the debtor 
as insolvent cannot be maintained by a creditor unless the debt alleged to be owing 
to him had come into existence prior to the date of the commission of the act 
of insolvency on which the petition is founded, and a claim for refund of advance 
paid under a contract will be a liquidated sum within the meaning of section g (1) 
(b) notwithstanding the fact that the cause of action is the same as that on which 

es could be claimed for breach of contract. Sri Lakshmi and Co. v. Swaminatha 
Iyer®, takes the view that where in execution of a decre for spanne performance 
obtained against the debtor prior to the filing of an application for the adjudication 
‘of the debtor thé Court as representing the debtor executed a mortgage in favour 


of the decree-holder after the filing of the insolvency petition, and later the debtor ` ` 


was adjudicated, the mortgage willnot bind either the debtor’s estate or the Official 
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Receiver inasmuch as under section 28 V? the tnsolvency will relate back to the 
date of the petition and the execution of the mortgage by the Court is not by it 
as custodian of the insolvent’s estate Dut ee repre ae es and theretore 
it would be like a mortgage executed by the debtor after adjudicatiorf. « 
Official Receiver of Salem v. Chinna Goundan}, holds that mere tecital that consideration 
. had been received when in fact it had not been received is not enough to show that 
no consideration was intended Wat es and that the document was a bogus one 
executed gratuitously, and a careful scrutiny should be made of the circumstances 
to see whether the purchaser is a lucky purchaser or a fraudulent pufchaser. 


CIV Procepure Copr.—In Kokila v. Rajabathsr*, it is pointed ‘out gthat the 
dismissal of a prior suit for partition by a person claiming to be the legitimate son of 
the last male-holder does not operate as res judicata so as to bar a subsequent suit By 
the same plaintiff for partition claiming as illegitimate son, that since the joining 
of suck-ulaim would have certainly led to confusion and embarrassment in the prior 
suit the grounthefshe claim in the second suit cannot be said to be a matter which 
ought fave been made a ground of attack in the former suit so as to attract the ope- 
ration of Explanation IV to section 11, Civil Procedure Code; nor will the second suit 
for the same reason be barred by Order 2, rule 2. Official Receiver of Salem v. Chinna 
Goundan*, is of the view that under section 34 interest on an unsecured debt at 12 per 
cent. per annum cannot be regarded as unreasonable. Kunhiramanv. Madhavan Nair‘, 
decides that an order for arrest passed by a Court of original jurisdiction in, exe- 
cution of a decree of a Small Cause Court which had been transferred to it for exe- 
cution in its original side is not open to appeal under section 47 but only to revi- 
sion under section 25, Provincial Small Cause Courts Act. C vinda Padayachi v. 
Kannammal®, points out that although an order passed in execution dismissing a 
claim petition does not fall under section 47 and is not subject to appeal, when ` 
an appeal is actually preferred and disposed of by the lower Court, a second appeal 
on the order of the lower appellate Court is competent and has to be dealt with 
on the merits.‘ Srinivasa Sastri v. Venkatarama Ayyar?, holds that where the order 
of transmission of a decree for execution is passed after the expiry of 12 years from 
the date of the decree, an execution petition filed within 12 years in the transferee 
Court but before the order of transfer is made will not save the decree-holder 
ftom the bar of stction 48. In Munuswamy v. Viswanatha Nair’, it is held that the 
exemption from attachment under section 6o (A) covers only the case of labourers 
who earn their living by personal labour in occupations which require no skill or 
previous education ; hence the bonus payable to a labourer if it does not form 
part of the wages is not exempt from attachment. Srinivasan v. Padmasini Ammal*, 
takes the view that dearness allowance given to an employee will be part of his salary 
unlike travelling allowance, house allowance, etc., which are meant for i 
occasions or areas and hence in deciding whether an employee’s salary is attachable 
in execution of a decree the quantum of the salary is to be computed inclusive of 
the dearness allowance where such allowance has not been exempted from attach- 
ment. Ç. Subramaniam v. Pakkiriswami Vandayar®, decides that section 63 would 
apply to enable a superior Court to adjtdicate on claims of rival attaching decree- ° 
holders only where there have been attachments in execution of decrees of more 
Courts than one, that where the superior Court has only made an order of attach- 
ment before judgment and no execution has been taken in pursuance of the decree 
made in the suit in the superior Court which made the attachment before judg- 
ment it cannot be said that the superior Court has attached the amount in cxe- 
.cution, and section 63 cannot apply and would not give power to «he iy ad Court 
‘to adjudicate on the claim of the a ing decree-holder in the inferior Court. 
Sundaralingam Chettiar v. Nagalingam Chettiar*°, holds that a suit for a declaration 
that a person in office as trustee of a public trust is not entitled to be so and that 
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the assumption of office by him is fivalid does not fall within the scope of section 92, 
and*the removal of a trustee for which the section provides contemplates only de 
jure trustees and does not include persorts whose right to hold such office is itself 
challenged. Sri Lakshmi tnd Co. v. Swaminatha Iyer}, states that the High Court 
will not under section 160 reverse a decision on a question of fact unless the lower 
Court’s conclusion is perverse, og unreasonable though the High Court may feel 
considerable suspicion about the evidence and might arrive at a contrary finding 
if it were dealing with the case as a first appeal. Venkatammal v. Muthukrishna Naidu*, 
points out that where an original petition for leave to sue as pauper has been finally 
dismissed for non-payment of Court-fee within the time allowed after refusing leave 
to sue ał pauper, the applicant’s remedy is only to file a regular ap against 
the decree rejecting the plaint and not a revision petition against the order of refusal 
of leave to sue as pauper. In Kannan Nambiar v. Krishnan Nambiar?, it is held that 
a bona fide third party purchaser at a sale held under a Court’s decree or order which 


is subsequently reversed is not affected by the reversal and the resti- 
tution does not lie against him under sections 144 and 15™ Ibrahim Haji, 
In re‘, holds that the discretion of the Court in regard to addition of parties under 


Order 1, rule 10 (2) has to be exercised in a reasonable manner so as not to cause 
inconvenience or embarrassment and where the persons sought to be impleaded 
have no subsisting right or interest in the subject-matter of the suit and are sought 
to be impleaded by the defendants only for getting their evidence it would not be 
proper to make them pare on the mere ground that the defendants would be 
driven to the necessity o filing a separate suit against those parties. State of Madras v. 
Subramamta Pandara Sı 15, resses the view that where a suit is in effect 
to set aside the finding of the Tribunals under the Estates Abolition Act that the 
suit lands are an estate there cannot be a final adjudication unless the ryots of the 
village are also before the Court and the plaintiff should therefore bring them on 
record under Order 1, rule 8. Kali v. Ramaswami Goundar®, lays down that 
when a minor plaintiff attains majority he must be given an,opportunity to make 
even drastic amendments to the plaint according to what he considers to be the 
correct and relevant allegations inasmuch as at the moment he attains majority 
he takes the responsibility for his actions. Nanjan v. Solai’, points out that without 
following the procedure in Order 8, rule g, if a Court of appeal calls for additional 
written statements in an appeal without a petition therc and*without knowing 
even what such statements would contain and asks the other side to file by a certain 
date a reply to such written statements yet to be filed and posts the appeal for 
hearing on the assumption of taking the additional written statements into considera- 
tion it would be opposed to law. Subulal Sahib v. Perianna Pillai*, decides that an 
app ranoo under Order 8-A, rule 1, cannot be dismissed on the ground of absence 
of privity of contract between the plaintiff and the third party. Sankara Pandia 
Thevar v. Syed Abdul Rahman Rowther®, takes the view that where a person against 
whom an ex parte decree has been passed filed a suit subsequently for a declaration 
that the decree was not binding on him and the decree was set aside, the question 
whether the plaintiff in the original suit could apply for a fresh disposal of his suit 
will depend on the facts and circumstances of each case. Subramania Chsttiar v. 
Ponnuswami Chettiar +°, states that simiultaneous execution both against the property 
and person of the judgment-debtor is allowed under Order 21, rule 30, but is subject 
to the discretion of the Court under Order 21, rule 21, and that according to Order 
21, rule 40, if the Court is satisfied on the evidence that the case falls within any of 
the clauses in the proviso to section 51 the Court has to record its reasons in writing 
that the judgmenf-debtor should be committed to prison for one of the reasons set 
out therein. Muthukamakshi Chettiar v. Shanmuga Nadar11, holds that where execution 
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of a decree obtained against a person in his pergonal capacity is sought to be exe- 
cuted against his share of the assets in a partnership it is ngt necessary to file a separate 
suit for a declaration that the judgmenttdebtor whose assets in the partnershi 
are sought to be attached is a partner and it is the duty of the executing Court 
go into the question and follow the procedure laid down fn Order 21, rule 49 (2) 
in case the finding is that he is a partner. Govinda Padayachi v. Kannammal1, points 
out that Order 21, rule 5 as amended in Madras will come into play only when 
an execution petition is dismi for default of the decree-holder and it is only 
in such a case that the attachment will come to an end whether there is or there 
is not an order of Court terminating the attachment, so much so, an order on the 
Execution Petition ‘not pressed : attachnfent to continue’ cannot be dbnstrucd 
as one dismissing the petition for defaultof the decree-holder within the meaning ef 
Order 21, rule 57, but is one keeping the application in suspense for the time being 
to be renewed at a later stage. sealer v. Devendra Iyer?, states that where the 
judgm! or and the decree-holder differ regarding the valuation of the pro- 
perty sought tein execution the proper procedure for the Court would be 
to mention both the figures in the sale proclamation, and the Court cannot fix 
both the figures as the upset price, nor is it bound to hold an enquiry as regards 
the value and give such valuation in the proclamation of sale. Chinnappa Chetty v. 
Gopala Chetty and Bros.,* lays down that the amendment of Order 21, rule 89, in 
1936 enables even a purchaser from the judment-debtor to apply under the rule 
but does not mean that he is the only person who could AA under the rule ; 
hence, a judgment-debtor even if he had sold his property privately to another after 
the sale of the same in execution is still entitled to apply under Order 21, rule 89, 
to set aside the execution sale as he will still be a person holding an interest in the 


_ property. Veda Goundar v. Arunachalam Chetilar*, takes the view that confirmation 


of sale under Order 21, rule 92, does not require an application by the auction-pur- 
chaser ; confirmation is a statutory obligation of the Court, and no question of 
limitation can atise in such a case. Ethirajulu Naidu v. Panikkar’, states that under 
Order 37, rule 4, no restrictions are placed on the Court’s power to set aside a decree 
and grant leave to defend the suit when such an application has been preferred 
by a party who has entered appearance in pursuance of a notice under rule 2 but 
as against whom an ex parte decree has been passed. 

*  CenanaL Law.—In Chandrasekharan, In re®, it is held that to fall within the 
mischief of section 292, Indian Penal Code, the test of criminality is whether the 
matter complained of tends to deprave and corrupt those whose minds are open to 
such immoral influences and except in cases of scientific treatises which can be 
justified on their own circumstances the motive or intention of the writer or publisher 
is immaterial if the publication is in fact obscene. Murugan, In re’, points out that 
where a wife is not merely in adulterous intimacy with another but swears openly 
in the face of her husband that she would persist in‘such conduct and abuses her 
husband for remonstrating, and the husband being thus provoked inflicts injuries 
on her resulting in her death it may be regarded as a case of grave and sudden 
provocation within the meaning of sectipn3oo ; the standards applicable to societies 
in Western countries where such lapses are looked upon with greater latitude and 
are deemed to be redressible by the award of eee are not applicable in 
- India, and the gravity of the provocation is a psychological problem depending 
on the circumstances that prevail at the given situation. 

CRIMINAL ProcepurE Copz.—In Ramachandran, In re§, it is pointed out 
that omission by the prosecution to examine in the Sessjons Court eye- 
“witnesses to the occurrence who were examined in the Committing Court 
and were not treated as hostile is a serious defect in the conduct of the 
prosecution. Yesudasan v. Guruswamy®, declares that the object of section 
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132, Criminal Procedure Code, is to afford protection to public 
servants acting in discharge of their duties from being unnecessarily pro- 
secuted without reasonable cause which is ensured by the insistence of prior sanction 
of the State Government, "and such protection will be rendered nugatory if the onus 
is thrown on the Police ‘Officers to prove in a trial that they acted under the pro- 
visions of Chapter IX of the Code before they could seek the protection of prior 
sanction of the State Government. Pinto v. Fernandez Bai}, holds that though a 
Magistrate’s order passed under section 147 is subject to a subsequent decision of 
a civil Court the mere fact that the rights of parties in regard to the matter in dispute 
have become crystallised by a subsequent decision of the civil Court setting aside the 
Magisirate’s order does not by itself have the effect of varying or altering also the 
order for costs under section 148 made by the Magistrate in the earlier criminal 
proceedings. Ramachandran, In re*, decides that the right of an accused to get copies 
of statements made by him under section 162 during the course of in tion is 
a valuable right, that if such copies are not ished an r inen ot prejudice 
io the accused ae the Cial will aee.. that 4F the orena] tements are made in 
Tamil and recorded in that language the statements should be preserved and copies 
furnished to the accused if he applies for them, and that if such statements are proved 
to have been destroyed prej dine can be presumed and the accused aquitted. In 
Narayana Rao v. State of a Pradesh*, the Supreme Court holds that while Magis- 
trates have to be circumspect in oaen committal proceedings tosee that accused 
persons are not handicapped in their defence by any omission on the of the 
police to supply the necessary copies, it cannot be said that non-compliance with 
section 173 (4) read with section 207-A (3) has necessarily the result of vitiating 
those p i and the subsequent trial, and the omission is an i ity 
which could be cured under section 537 of the Code. Ramanathan, In re‘, states 
that the prosecution must decide bebe the commencement of the enquiry what 
witnesses it would examine and mention their names in the charge-sheet filed under 
section 173 and furnish or cause to be furnished copies of the statements of those 
witnesses recorded under section 162 and if this is not done the prosecution cannot 
call any witness it likes subsequently and spring a surprise on the accused. Public 
Prosecutor v. Parasuram Prabhu’, points out that merely because copies of statements 
made by witnesses to the police were not furnished to the accysed under sectiqn 
173 (4) read with section 251-A before the commencement of the enquiry or trial 
and only translations of the statements as entered in the case diary were furnished 
it does not mean that the original statements are not to be read by the accused at 
a later or that the Court has no power to insist on the furnishing of such state- 
ments to the accused, and it is the duty of the Court to have them furnished to the 
accused and opportunity given to cross-examine any witnesses already examined 
relating to those statements. Ramaswam Nadar v. Viswanathan*, lays down that 
section 200 as amended is mandatory and it is obligatory on the part of the Magis- 
trate to examine not only the complainant but also the witnesses who are present 
in Court on oath, and the substance of the examination must be reduced to writi 
and signed by the complainant and the vgtnesses and also by the Magistrate, 

the Magistrate can apply section 203 only 1f after all these he finds sufficient ground 
for not proceeding with the case, and ihe dismissal of a complaint under section 
203 without adopting the procedure under section 200 is not valid. Kadan Kunhi- 
kannan, In re’, holds that it cannot be said that where an accused has denied the 
offence when he was first questioned he cannot plead guilty later, that under sec- 
Se ee ee ee ee po 
cution witnesses have been examined he must be heard, and then if he admits his 
guilt there is no reason why he should not be convicted ially when he has not 
cross-examined the prosecution witnesses at all. K. K. Swami, In re’, decides 
that where in a prosecution on a charge against two accused persons, one of them 
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PEN the T, should under section 271 (2), dispose of the case 
eda giy te G him from pee dock, and then empanel Sie in a case triable 
ee and try the other accused keeping away from the members of the jury all 
knowledge of the plea of guilty of the other accused; tĦfat when this procedure {s 
not followed and the case proceeds as if the accused pleading guilty is also on trial 
and he too is examined under section 342 and dis statements are taken into con- 
sideration against the other accused it amounts to a disregard of section 271 (2) 
resulting in prejudice to the accused pleading not guilty and the trial is vitiated 
and cannot be cured. Ganapathi Muthiripar v. Narayanaswami1, points out that the 
Tigh Court has power to interfere in revision under section 43 5 even in regard to 
ers passed by a Magistrate in the course of administration of properties*attached 
‘under section 146 (1) ah the High Court will be extremely reluctant to exercise 
its Y ower in the absence of compelling reasons. Soundarajan and Co. v. 
alt holds that under section 476 the proceedings before the Official 
of fact in relation to the proceedings in the Court dealing 
with the insole ition, and a complaint may therefore be directed to be 
laid for an offence of giving false evidence under section 193, Indian Penal Code. 
Ramanathan, In re*, lays down that witnesses other than those whose names are men- 
tioned in the charge- -sheet may, under section 540, Criminal Procedure Code, in 
the exercise of the Court’s judicial discretion, be examined as Court witnesses, 
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NOTES OF INDIAN CASES. 
PaRVATHY Amar v. GopaLa Gounpar, (1956) 2 M.L.J. 468. 


It is held in this case that the omission to perform Saptapadi is not material 
where the essential ceremony of tying the thali has been done; and where the 
parties have gone through some form of iage and have been living as husband 
and wife the general presumption in favour e a valid i iage will attach. In 
De Thoren v. Attorney- al’, Lord Cairns, L.C., remarked: “ The presumption 
of marriage is not the same as the presumption raised with regard to other TPA 
which may be presumed either the one way or the other ; the presumption of marriage 
is something much stronger ; from cohabitation with reputation a marriage is 
to be presumed unless there is strong and t evidence to the contrary”. In 
Sastry Velaider Aronsgary v. Sembecutty Vaigalie*, Hie wife had admitted in cross-exami- 
nation that “other ceremonies were necessary for the marriage but were not per- 
formed”. Sir Barnes Peacock nevertheless thought that it only meant that the 
witness was probably better acquainted with what ceremonies were usually per- 
formed than what were actually essential for the legality of the marriage, that it 
was evident from a orbs going through the form of marriage that they intended 
to be married, and if they were not married according to the strict custom it wag 
not in consequence of their wish that it should be so. In the particular case the 
performance of other ceremonies could not be done on account of disturbances 
caused by persons who wanted to obstruct the feats a Saptapadi is one of the 
important ceremonies of a sastraic marriage among the Hindus. According to Manu 
the marriage becomes final and irrevocable oily on performance of Saptapadi. 
According to a text of Yama the marital relationship arises only by the performance 
of ceremonies commencing with Pani and ending with Saptapadi. In par- 
ticular communities customs have developed dispensing with the need for performing 

“some of the ceremonies. In Audikesavalu v. Remanyjam? a custom dispensing with the 
erformance of Vivaha Homa and Saptapadi in the community to which the parties 
balonea was held to be established and the validity of the iage was ed. 
Even the tying of a thali in the presence of friends and relatives before an idol in a 
temple was considered to constitute a valid marriage where the usage of the parti- 
cular community had dispensed with other ceremonies, Inre Ponnuswami*. The 
practice of tying a thali as of the essence of a Hindu marriage marks a later evolu- 
tion in the marriage law of the Hindus. It is considered in many communities 
a te aera es rtant than performance of ceremonies like Homa or Sapta- 
padi. In Thinwndlat Nalcker v. Ethirajamma‘, the Court had to consider the effect - 
of the tying of a thali followed by the living of the parties as man and wife and their 
being received as a married pair. The parties were Nayakars. The woman was 
a widow with a son by her first husband. She married again and at the time 
of the litigation ghad two surviving children of the second alliance. The evidence 
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as to ceremonies was that in the centre of the co a lamp was lit, a purohit 
officiated, and a thali known as naduveetu thall was tied. The Court held that there 
was not enough evidence to find that this form of marriage was recognised by e 
custom among the Nayakars. The Court preferred to fest its conclusion on “ the 

eral presumption which ought to be drawn in favour bf a valid marriage wher 
dhe fact of the celebration of some form of iage is established ” there being nc 
evidence showing that that form was invata. In other words, where some 
form of marriage has been gone through, continuous cohabitation and repute 


- that the parties are man and wife will raise a presumption of valid marriage. Ir 
\ the instant case, the evidence showed that ceremonies like Vigneswara Pooja 


Kalasa Pooja and Mangalya Pooja were performed and there was the tyfng of the 
thali. It also showed that ceremonies like Pada Pooja, Homam, Ammi Mithitha 
and Saptapadi were not performed. It was also found that there was no custom 
of unity that Saptapadi need not be performed. The learned Judge wai 
imp e that the tying of the thali has been regarded as an esentia 
incident of the that there is no decision holding that the mere omissior 
to rm Saptapadi will invalidate a marriage, and that in any event when there 
is the tying of the thali, non-performance of the Saptapadi is not fatal to the validity 
of the marriage. It is debatable whether in view of the sastraic injunction tha: 
marital relationship arises only on the ormance of the ceremonies commencing 
with the Pani and ending with Saptapadi, the marriage would be valic 
according to the sastras in spite of the failure to perform Saptapadi, or whetha 
the facium valet doctrine could apply to the case. But, as poi ted out, though 
there was no custom of the community recognising the form in which the marriage 
in aene was performed, still, the gen tion of a valid marriage may 
be drawn on the basis of continued cohabitation and repute. This view is in con 


formity with the policy behind section 7 of the Hindu Marriage Act, under which 


the performance of ceremonies seems to be optional with the parties, and wher 
they decide to have ceremonies the marriage may be solemnised in accordance witl 


customary ceremonies of either of the parties to the marriage. 


Maxorka Gounpan v. ELumaLar Gounpan, (1956) 2 M-L.J. 536. 
This case deals with a question on which there is little direct authority 
The principles of the Specific Relief Act concerning specific performance are 
merely a tallisation into statutory form of an equitable remedy a 
developed in land. A Court is not bound to grant specific performance 
in every case where an agreement to sell has not been carried out in it 
entirety. Laches of the vendee or fraudulent conduct on his part may wel 
disqualify him for purposes of such relief. Where an agreement to sell has beer 
followed up by the execution ofa regular sale deed the question has been raisec 
whether in the event of failure to have the sale deed registered a suit for specific 
pee of the agreement to sell will be competent. Two extreme views have 
taken. Some decisions have heldehat a party will in no circumstance have i 
right to seek specific performance of the agreement when once a document has beer 
executed in pursuance of the agreement though the document is not registered. Somi 
other decisions have held that a party to an agreement can compel the other part; 
to give specific performance so long as no document has been registered. In Venkata 
swami v. Kristayya}, there was an agreement to transfer a mortgage and in pursuanc: 
òf it the defendant duly executed a deed but it was not registeyed. The plaintif 


” sued to have a fresh deed executed and registered, It was held that the prope: 


course for the plaintiff was to have exploited the remedy available to him unde: 
the Registration Act for that purpose and followed it up by a suit under section 77 i 
he had failed to obtain his rights by such proceedings. e conclusion of the Cour 
was that “such a suit will not lie on the general principle that, whera statute create 
a right or an obligation and provided a seth of enforcing jt that method and no 
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the remedy at Common Law, ik be followed’. In Palani Goundan v. Paramasiva 
‘Goundan}, the Registrar had refused to register a sale deed on the ground of non- 
presentation of the documént for registration within four months of its execution 
under section 34. The Ceurt held that in those circumstances the proper remedy 
was to bring a suit to compel registration and no suit for execution of a fresh docu- 
ment by the vendor will lie. In Sanga Thevar v. Thanukodi Ammal', it was stated 
that when once an oral contract hås become executed and has taken the shape of a 
document there is no more any scope for enforcing the oral contract between the 
parties, and the remedy open to the aggrieved person is only to resort to the proce- 
dure prescribed by section iae Registration Act. R tion of the principle 
laid in these cases has permitted where the document executed in imple- 
mentation of the contract had been accidentally lost, or'stolen or destroyed. In 
Nynakka Routhen v. Vavana Mahomed Routhen?, an instrument of sale was executed on 
August 9, 1866 and shortly thereafter was destroyed accidentally by fire except for a 
charred ent. On 13th November, the District Registrar ister 
what was legible on the fragment. It was held in a suit to efendant to 
execute another instrument to the same effect as that which been destroyed 
that secondary evidence of the contents was admissible and that the defendant could 
be compelled to execute a fresh instrument of sale. In Chima Krishna Reddi v. 
Doraiswami Reddi*, a document of conveyance was executed but before it could be 
registered the vendor procured the theft of the document and concealed it for the 
dt pie of preventing the registration thereof. The plaintiff was in the circumstances 
eld entitled to specific ormance and to have a fresh document executed and re- 

gistered. In the course of his judgment Benson, J., observed : “The present case 
stands on a totally different footing. In it the first defendant fraudulently made away 
with the document after its execution and before its registration. It was therefore 
impossible for the plaintiff to register it. In such a case the plaintiff is clearly en- 
titled to have a fresh document executed and registered just as he would be entitled, 
if, after execution, the document had been accidentally lost or destroyed”. The. 
Allahabad, Calcutta and Patna High Courts have adopted a different line of approach 
to the question whether when once the conveyance has been executed in pursuance 
of the contract the plaintiff can, so long as the document has not been regi 

bring a suit for specific performance. In Amerchand y. Nathu®, a sale deed had been 
“executed, but the executant, a lady, had refused to register it. No*suit was brought 
for the compulsory registration of the document. Nevertheless it was held that the 


plaintiff was entitled to ific performance. In Surendra Nath Nag Chowdhury v. > 


Gopal Chunder Ghosh®, Mukherjee and Carnduff, JJ., observed: “Although a document* 
which has been executed, is inoperative in law and wholly ineffectual to create title ih 
the intended lessee, it is nevertheless evidence of a valid agreement to execute a lease 
and may consequently form the foundation for an action for specific performance.” 


The argument was that the undertaking of a person agreeing to er immovable - 


property is to do everything whereby an Poe agreement in law can be effected, 
that he has not done everything if he has failed in an instrument where the obliga- 
tion is cast upon him to obtain its registration, and therefore a step in the creation 


* of the legal relation of transferor and transferee being wanting one can compel the _ 


person who has not taken that s to take it. In Nasiruddin Midda v. Sidhoo Mia’, 
one of the parties to a document to acknowledge the right to have it registered. 
The plaintiff thereupon sued to enforce registration and alternatively for specific 
performance. After rejecting the first claim as barred under section 77 of the Regis- 
tration Act, the Calcutta High Court observed apropos of the alternative claim : 
“As regards the alternative claim to enforce ific performance of the agreement 
to sell there was really no answer to thesuit. Although the vendors had executed the 
document, they could‘not be deemed to have completely performed their part of the 


Ca 


agreement, e agreement was in essence not merely to execute a conveyance which ` 
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until registered would be inoperative in law to thnsfer the full title from themselves 
to the plaintiff as purchaser. Such title could be transferred only by means of 
a registred instrument; consequently the execution of a°conveyance not followed by 
registration could not be regarded as fulfilment of the coatract”. All these deci- 
sions were fully considered in Satyanar v. Chinna Wenkata Raol. There, on 
the vendor denying execution of the sale decd: the Sub-Registrar refused to register 
the deed presented by the purchaser for registfation. It was held that the sole 
remedy of the purchaser was to file a suit as provided in the Registration Act within 
the thirty days allowed by section 77 and not to file a suit for specific performance 
by the execution of a new sale deed and delivery of possession. Referring to- the 
Allahabad and Calcutta decisions, Coutts Trotter, C.J., said; “It seems toeme that 
these decisions in Calcutta and Allahabad in effect take upon themselves by a side 
wind to get rid of the period of limitation strictly imposed by the express words of the 
statute. To miy mind no judicial decision has any right to tamper with a thing 
aeee EE ea by a statute whose construction is from possible 
doubt. The be said is that the remedy given by the statute is not intended 
to be the only one. Itis almost impossible to believe that the Legislature can have 
intended that there should be a direct and indirect way of effecting the same thing 
and that the period of limitation applicable to them should be entirely different”. 
The learned Chief Justice added : How it can be said that a man who is given an 
express statutory remedy by an act of Legislature under section 77 of the Registration 
Act and has failed to take advantage of it, has not been guilty of laches and is entirely 
free from blame my comprehension. It-appears to me that a man who has 
failed to adopt the remedy expressly provided by the statute cannot come to this 
Court and ask for the exercise in his favour of a discretionary and equitable pane Ae 
The last observation would suggest that where for any reason the remedy provided 
by the Registration Act is unavailable, then, ibly, there would be justification for 
ee Common Law remedy. In Balkishen Das v. Bechan Pandey’, the Allahabad 
High Court maintained its earlier view and held that where a person enters into 
a contract to sell certain immovable property and executes a sale deed but abstains 
from getting it registered, section 77 of the Registration Act does not provide the 
only exclusive relief to the other party and that the latter is entitled to enforce speci- 
fic performance of the contract. A similar view was expressed in Fhaman v. Amrit? 
By the Patna High Court. Fazl Ali, C.J., said : ‘‘ In my opinion in a case like the 
poe there are two alternative remedies available to the plaintiff. It is o to 
im either to as a suit under section 77 of the Registration Act merely for the 
fegistration of the document, and if he chooses to adopt that course, that suit must be 
brought within thirty days of the date when the Registrar refuses to register the 
document. It is equally open to him to have recourse to the further and more com- 
prehensive remedy provided by a suit for the specific permormance of the contract of 
sale”. In Venkatasubbayya v. Venkatarathnamma‘, the modification of the strict doctrine 
favoured in Venkatasamt’s case®, made in Satyanarayana’s case1, by holding that where 
it is not possible for the party to resort to proceedings under the Registration Act 
an independent suit for specific performance may lie, is taken a step further. It is 
held that wherea party has set in motion the machinery for enforcing the registration 
of the deed of transfer no suit for specific ormance can be brought; but it would 
be a different matter if the unregistered document is sought to be read as evidence 
of a contract in a suit for specific performance if the party had not set in motion the 
machinery provided by the Registration Act under sections 72 to 76. When once the 
machinery has been set in motion the logical conclusion is that action should be taken 
-under section 77 before any suit for specific performance could Be thought of. It 
was also held that the amendment to section 49 of the Registration Act by Act XXI of 
1929 by adding the proviso to the section that an istered document affecting 
immovable property and required to be registered may be received as evidence of a 
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contract in a suit for specific performance, etc., does not affect the position. In 
the instant case, after the execution of the sale deed by the second and third defen- 
dants to the plaintiff it be€ame known that the second defendant had executed 
another sale deed in favour of the first defendant but with an earlier date. In view 
of trouble which might avise on that account the third defendant presumably with the 
consent of the plaintiff had made an endorsement in the sale deed in favour of the 
laintiff that ‘‘should any dispute’ arise in’ respect of this it shall not concern us”, 
c effect of it was that the plaintiff by consenting to it was really releasing the third 
defendant from his obligation under the law. The second defendant cannot how- 
ever be affected by it. The registration authorities refused to register the document 
because ¢here was a material alteration. The question then arose whether the 
plaintiff was entitled to peer performance of the contract as against the second 
defendant on the finding that the sale deed executed by the second defendant in favour 
of the first defendant had been antedated.. According to the precedents in Madras, 
the machinery of registration having been put in motion, the suit can o der 
section 77 of the Registration Act and not independently fi i ormance. 
It was however held that a suit for specific ormance will lie in the circumstances 
of the case. It was pointed out that, if for any reason it becomes impossible to 
obtain registration after resort to such proceedings or because of other circumstances 
which prevent any resort to such proceedings under the Registration Act, the vendee 
is entitled to sue for specific performance of the agreement to sell in his favour, 
tough being an equitable remedy the Court has discretion to decline to award such 
relief, as where a vendee has neglected to present the sale deed for registration while 
he is in custody of it within the time prescribed and thereby loses his right to have 
it registered. Itwould thus seem that a suit for specific ormance of the agreement 
to sell may be brought not only where the registration of the sale deed by the plaintiff 
has become impossible due to accident,loss or destruction of the document while in 
the plaintiff’s custody but also even in cases where the machinery of registration has 


ç 


been set in motion provided that the plaintiff has not been guilty of such conduct as . 


would preclude him from obtaining the relief of specific performance. 


Manara THATHIAH v. UNION oF Inpa, (1956) 2 M.L.J. 584. 

This case deals with more points of interest than ones It accepts the 
principle that in regard to tenders the position is that a tender to supply 
goods up to a certain quantity at a certain price amounts to an offer to supply 
on those terms if and when the offeree places an order and qua that ordet 
creates a binding contract; that, even if the probable quantity whith 
may be required has been specified in the invitation to tender the offeror has no 
remedy if the offeree does not give any orders at all or fails to order up to-the 
specified quantity, although the offeror will be bound to deliver the specified 


as and when ordered by the offeree; and, that, if the invitation to tender. 


had not expressed merely a maximum or limit but was for a specified quantity of 
goods, no more and no less, the acceptance of the tender becomes an acceptance in 
the legal sense and creates an obligation binding the tenderer to deliver and the 
acceptor of the tender to accept the delivery. The instant decision also holds that 
where there are two clauses in a contract totally repugnant to each other, the former 
clause alone is to be received and the latter is to be rejected. In Furnivall v. Coombes’, 
it was held that a proviso which is in terms wholly repugnant to a covenant creating 
a personal liability is void. Butifthe proviso only limits the nal liability without 


destroying it, the proviso will be valid, Williams v. Hathaway*. Whether it is the one or | 


the other will be essentially a question of fact. In Forbes v. Git?., Lord Wrenbury 
observed : “Ifin a deed an earlier clause is followed by a later clause which destroys 
altogether the obligation created by the earlier clause, the later clause is to be reject- 
ed as repugnant and the earlier clause prevails. In this case the two clauses cannot 
be reconciled arfi the earlier provision in the deed prevails over the latter. Thus if A 
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covenants to pay £ roo and the deed sibiequehtly provides that he shall not be 
liable under his covenant,that later provision is to be rejected as repugnant and void 
for it altogether destroys the covenant. But if the later clause does not destroy but 
only qualifies the earlier, then the two are to be read tagether and effect is to be 
given to the intention of oa) panie as disclosed by the deed as a whole. Thus if A’ 
covenants to pay £ 100 and the deed subsequently provides thathe shall be liable to 
pay only at a future named date or in a future defined event or if at the due date of 
payment he holds a defined office, then the absolute covenant to pay is controlled by 
the words qualifying the obligation in-manner ibed. Furnivall v. Coombes! is an 
illustration of the former case: Williams v. H. ? is an illustration of the latter”. 
Thus the later clause will be regarded as a limitation only if it provides for contin- 
cies subject to which the covenant may be‘enforceable. The contingency natural- 
y must be certain and objective and should not be the expression of a whim or 
fancy of the party. In New Zealand Shipping Co. v. Socistie des Atelisre st chantisres de 
France remarked by Lord Atkinson: “Of course, the parties may expressly 
or impliedly t the contract shall be voidable at the option of either party 
to it”. But the avoidance can only be for valid reasons and cannot be arbitrary. 
In Chunilal Dayabhai & Co. v. The Ahmedabad Fins Spinning and Weaving Co., Lid.*, the 
defendants had contracted with the plaintiffs to supply manufactured piecegoods 
subject to the condition that if the defendants were not in a position to deliver the 
goods or did not give delivery for any reason, the plaintiffs could only treat the 
contract as cancelled but could not ask for damages for the breach. c stipula- 


, tion was: “to cancel or not to cancel the sold goods for any reason depends on you.” 


The defendants having failed to fulfil the contract, the plaintiffs sued them in 
Itwas held by Mulla, J., that the stipulation only conferred on the 
plaintiffs power to determine the contract if they could give good reasons for so 
doing and that the defendants were bound to justify their refusal to perform the 
contract inasmuch as they could not themselves bring about the state of affairs 
which would avoid the contract. It is thus clear that ies to a contract may 
even stipulate that one or both of them shall have the pewer to rescind the 
contract on the happening of some specified contingency. The only thing 
objectionable is where the proviso or later clauses secks altogether to destroy the 
obligation under the earlier clause.’ 
e e 


PERUNDEVI AMMAL 0. AMAVASIKAN, (1956) 2 M.L.J. 610. 
ə This is more than a mere copy book decision. In view of the ision in 
the Hindu Marriage Act of 1955 for judicial separation as a matrimonial relief the 
effect of resumption of cohabitation between the spouses after a decree for separate 
oe and maintenance is bound to be a matter of great importance. It has been 

y stated by Lord Eldon that reconciliation after a separation entirely did 
away with the effect of it, Bateman v. Olivia, Countess of Ross’. It renders ineffec- 
tive any previous order for alimony. The amounts payable periodically under an 
order for alimony are not payments of a life annuity but are liable to be stopped at 
any moment if the husband and wife rgturned to cohabitation, Linton v. Linton®. 
In Haddon v. Haddon’, an order‘ had Been made under section 4 of the English 
Matrimonial Causes Act, 1878, by the Justices of the County of Leicester that the 
wife should no longer be bound to cohabit with the husband and that he should 
pay her a weekly sum for her maintenance. Subsequent to the order the wife 
resumed cohabitation with the husband. Hawkins, J., held that the resumption 
of cohabitation had the effect of annulling the alimony order, He said: “It 
és impossible to suppose. that the Legislature, in giving Magistrates power to re- 


- lease a wife from the obligation of cohabitation by reason of imminent danger from 


Rer husband’s violence intended to confer upon them jurisdiction to make an order 
which should give a wife liberty to live apart from and resume cohabitation with 
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her husband when and:as often anne should think fit, and‘compel her husband to 
maintain her at all times when it pleased her to separate from him, even though her 
safety no longer required a séparation.’* As remarked by Gorrel Barnes, J., the 
resumption of cohabitatiom puts an end to the cause of complaint justifying the order- 
ing of alimony by rean of the principles of Common Law, Williams v. Williams}. 
In Ellen Ma Noo v. William Po Tigh, a decree for judicial tion was passed in 
1903 in favour of the wife which embodied an order for the ent to her of. 
Sar alimony. The wife lived a from the husband till February 1, 1907. 
ereafter she returned to him and lived together for over fourteen years. 
Subsequently ‘the wife once again left the husband and a pae for the execution of 
the decree for alimony obtained by herin 1903. Itwas held that in the circumstances 
she could not execute that decree and that if she desired to obtain an order for 
maintenance or alimony she should -institute fresh proceedings. In U Po Shein v. 
Ma Sein Mya?, it was held that a bona reunion removes the basis on which the 
order for maintenance rests and therefore as vacating the MS chia note 
was sounded in two decisions in India. In Kanagammal v. adan‘, a wife 
obtained a maintenance order under section 488, Criminal Procedure Code and subse- 
uently returned to the husband. It was held- that the maintenance order was not 
thereby put an end to but that its operation was merely suspended during the period 
of cohabitation. This view was followed in Pearey Lal v. Naraini®. In Vi v. 
Raghavamma®, however, Leach, C.J., dissented from this view and observed: “I can 
sec no difference in principle between an order passed under section 488 of the Indian 
Code of Criminal ure and an order under the Matrimonial Causes Act of 
1878 or the lish Summary Jurisdiction (Married Women) Act, 1895. If the prin- 
ciple stated by Lord Eldon is to be applied there can be no question of the suspension 
of the order. The order goes entirely”. The reason is that the very basis on which 
the order had been obtained had been demolished and the cause of action did not 
survive in order to enable a continuous enforcement of the order. If, however, arrears 
of maintenance had become payable before the parties resumed cohabitation subse- 
quently to the passing of the maintenance order, the right to recover such arrears 
will not be lost. In Singaravelu v. Pattammal’, an unconditional decree had been 
obtained by the wife against her husband. She was alleged to_have become un- 
chaste subsequent to the passing of the decree. It was held that she can recover 
the arrears of maintenance under the decree and that the husBand’s remedy on 
the allegation can only be by way of a separate suit and not ne of objection 
to the execution of the unconditional decree. Referring to en a of 
Leach G.J., in Ve s cass, Rajamannar, C.J., said: “ It is not difficult to sus- 
tain the decision in this case on a principle analogous to the satisfaction of a decree. 
The husband who was bound to maintain the wife was directed by the dècree to 
y her a certain sum of money towards her maintenance. If, subsequently, shẹ 
erself came and lived with him and he maintained her there would be pro tanto 
a satisfaction of the decree. Apart from that, in that case, there was no dispute as 
to facts and there was nothing which made it incumbent on the executing Court to 
make an enquiry into new allegations made in the course of execution proceedings ”. 
In the instant case, a Hindu wife had obtaiħed a decree for separate maintenance 
on the ground of cruelty, neglect and abandonment, and of his keeping a concubine. 
Later on beth oe resumed cohabitation and lived together and the wife gave 
birth to a child as a result thereof.. In those circumstances it was held that the - 
maintenance decree was wiped off, that the mere resumption of cohabitation had 
that effect, and it was unnecessary to show that the causes which had led to the 


passing of the defree had also become removed. The instant decision follows. 
y . 


ce principles of English law on the matter. 
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SAKHARAMA Rao v. Nacasam Rao, Gaan 1 M.L.J. 3. 


Section 98 of the Contract Act provides that an offer to one of several pee 
promigees has the same legal consequence’ as an offer to all of them. But ten 

a money debt does not discharge the debt. In regard tô the right to give a dis- 
charge the material section is section 45 which deals witf the devolution of rights 
where a person has made a promise to two or mose persons jointly. The rection has 
however little light to afford in regard to the effect of payment to one of several 
joint promisees. Section 165 provides that if several joint owners of goods bail 
them, the bailee may deliver them back to one joint owner without the consent 
of all in the absence of any agreement to the con This provision con- 
cerns property and does not bear on debts. The decision in Wallace v. 
Kelsall*, supports the view that payment to one of the joint promisees will consti- 
tute a valid discharge of the debt The authority of this dea ecision has however 
been en by the decision of Farwell, J., in Powell v. Brodhurst?, In India, in 
Bate Momy, Rangas ti Madras High Court has, relying on the earlier English 
decision, an ¢ of section 38 of the Contract Act, held that a release 
of the mortgagor by one of two mortgagees on payment to him of the mortgage 
debt discharges the mortgagor as against the other mortgagee. In mara renni 
v. Akkayya*, this decision was approved and it was held that one of several pa 

of a negotiable instrument can give a valid discharge of the entire debt bu ikat 
if the promisor had merely undertaken to pay the debt at a future date that will not 
be equivalent to a discharge. Similarly in Ramaswami v. Chandra eg , it was 
affirmed that an undertaking giyen by a mortgagor subsequent to the date of the 
mortgage to pay the amount due to one of two co-mortgagees is not equivalent to 
discharge of the mortgage, and that to amount to an actual discharge there must be 
either payment to one of the joint mortgaged qr the other mortgagee must consent 
to the mortgage being superseded by the subsequent undertaking. The view thus 
consistently taken in Madras has iy es accepted by the other High Courts, Sheikh 
Hakim v. Advaita Chandra Das Dalal*; Shyam Lal v. Jagannath”. In view of this conflict 
of judicial opinion on a matter of great practical importance, it is desirable that the 
law Todd ee settled by a decision of the Supreme Court. In the instant case, 
by arrangement among the parties one of two co-mortgagees was allowed to be in 
possession of the Fs Property, receive the income and appropriate it towards 

interest 


the principal-an It was found that the income so received from 
the property d the period of such possession was more than sufficient to dis- 
charge the entire debt, ipal and interest due on the mortgage. The mort- 
gage was thus discharged not by actual payment but by the co-mortgagor being 


allowed to be in eae and appropriate the income. It was held that here 
‘the payment must be deemed to bee actual, though not in cogs but by way of 
appropriation of income, and that it was thus a payment to a joint promisee within 
the meaning of section 45 of the Contract Act and would be a valid discharge of 
the mortgage debt. 
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Dzor NANDAN 0. Morupual, (1957) 1 M.L.J. (S.C.) 28. o. . 
This is an instructive decision on the question as to who are the 

beneficiaries when a temple is built, eidol installed and properties endowed 

therefor, and as to when ¿he institution is to be ed as a public or private 
temple. It is now well-settled that an idol is a juristic entity and that it can. 
own property though only in an ideal sense, Prosonno Kumari Debya v. Golab Ghand 

Baboo, Maharaja Jagadindranath Roy v. Rani Hemanta Kumari Debi*, Pramatha Nath 

Mullick v. Pradyumna Kumar Mullick*. In the last of these cases Lord Shaw observed: 

“ A Hindu idol is according to long established authority... .a juristic entity, `. It 

has a juridical status, with the power of suing and being sued. Its interests are 

being attended to by the person who has the deity in his charge and who is in law 
its manager with al the powers which would in such circumstances on analogy 
be given to the manager of the estate of an infant heir”. He added: “The duties 
of piety from the time of the consecration of the idol’ are duties to something 
existing which, though symbolising the divinity, has in the eye of the Jar~erstatus 
as a separate persona. The position and rights of the deity Daar, dgeerder to work 
this out both in regard to its preservation, its maintenance and the services to be 
performed, be in the charge of a human being”. A gift to the temple or idol is 
thus essentially for its benefit. But as suggested by Jenkins, C.J., in Bhupati Nath 

Smrititirtha v. Ram Lal Maitrat, the dedication to ihe deity is only a compendious 

expression of the pious purposes for which the dedication is intended. The true 

purpose of a gift of properties to the idol is to acquire spiritual benefit by providing 
opportunities and facilities for those who desire to worship. As pointed out in Hindy 

Religious Endowments Board v. Vesraraghavachariar* the purpose of ing a gift to 

a temple is not to confer a benefit on God but to confer a benefit on those who, worship 

in that temple by making it possible for them to have the worship conducted in 

a pope and impressive manner. The true beneficiaries are thus the worshippers. 

ey are, however, beneficiaries only in a spiritual sense, Narayanaswami Gurukkal 

v. is 8) Vidyapurna v. Vidyanidhi’?. Their interest lies in seeing that the worship 

or hig is properly conducted and that their spiritual Wants are properly minis- 

ter to. ; . MEA 
An institution is public if it is constituted for the benefit either of the public 
at large or of some considerable portion of it answering to a particular description: 

In private trusts ,the beneficial interest is vested absolutely in one ofmore individuals 

who are or within a certain time may be, definitely ascertained, see Nabi Shirazi 

v. Province of Bengal*®. In a private trust the beneficiaries are specific individuals; 

in a public trust they are the general public or a class thereof. Also, in the former 

the beneficiaries are ascertained or capable of being ascertained, but in the lattér 
they are incapable of ascertainment. The Supreme Court has reaffirmed these 
principles in the decision under review. - 


C. D. VEXKATARAMAN, In re, (1957) 1 M.L.J. 26. 7 ‘ Pinte, Se 

It is now well established that the powers of the High Court under 
Article 226 of the Constitution are wide. The underyling purpose 
of the jurisdiction is the satisfactory erance of justice. The existence 
of an alternative relief available to a party need not fetter the exercise of tha 
jurisdiction in an appropriate case. Where a taxing statute, for instance, is 
challenged, it has been held that the High Court will not refuse relief on the ground 
of an alternative remedy being available to the party, Raghbir Singh v. Municipal 
Board of Hardwar Ynion?. In Subramanian Chettiar v. `R. D. O., Devakottah!?, it was 


stated : “ It is well settled now, by decisions of the Supreme Court and the High.” 


Courts, that there is no absolute bar to entertaining writ petitions, and issuing a- 
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writ even when there are alacrhatinenemedicn when these alternative remedies 
are in the opinion of the Court, not effective, speedy, gufficient or adequate ™» In 
that case the properties of the petitione*s were about to be attached and sold for 
stamp duty and penalty for recovering the amount as arrears of land revenue under 
section 48 of the Stamp Act and warrants were issued or Were about to issue. In 
the circumstances it was held that there was nq point in taking to the alternative 
remedies available as they would neither be speedy nor effective nor adequate 
to grant relief, and therefore relief under Article 226 might be granted. In Krishna 
Tyer v. Stats of Madras}, the Court observed that even the existence of efective alter- 
native remedies is by itself no bar to the assumption of jurisdiction under Article 
226, though no y it is a very relevant factor which the Court will take*into con- 
sideration in deciding whether the jurisdiction vested in the Court under Article 
226 will be exercised in a given case. In Noor Mohamed and Co v. Stats of Madras*, 
it is made clear that the exercise of the jurisdiction under Article 226 is essentially 
a matt didiscretion and the existence of alternative remedies is not an absolute 
rule of law bategftPisdiction. In that case it was found that the questions raised 
were of aie importance and complexity and that if the point made by the assessee 
were upheld it would mean that Rule 5 of the General Sales Tax Rules was invalid, 
and that Would not be a ground which the assessee could put forward before the 
Tribunals’ constituted under the Act, and, therefore, relief could be sought under 
Article 226. The instant decision reaffirms the position as to the scope of Article 
226. It also poses the question whether a rule requiring the previous permission 
of the Head of a Department before a Government servant could resort to proceedings 
under Article 226 will not be invalid in view of the Article granting the right to 
every citizen, which term will include Government servants also. 


SYAMALAMBAL 0. NAMBERUMAL CHETTIAR, (1957) 1 M.L.J. 118. 

: This case deals with a question of tort. There are two actions having 
superficially some resemblance but really characterised by substantial points 
of difference. These are actions for abuse of civil process and actions for 
trespass to pro . The former action is like an action fot malicious 
prosecution in that the plaintiff has to prove the absence of a reasonable and 

bable cause. °The plaintiff has also to prove malice on the part of the de- 
endant. In an action for trespass iE b golticient if the plaintiff proves the act of 
trespass and no proof of malice is required cither. It is for the defendant in such 
‘an action to prove a good cause or excuse for his action. Where property is wrong- 
filly attached and a person claims damages.on that ground the question has arisen 
as to whether the action lies in trespass or as abuse of civil process. According 
to Kissortmohun Roy v. Harsukh Das*, no proof of malice or want of reasonable care 
is necessary where the property of a m who is not a to a suit has been 
wrongly attached, and in such cases fhevartion is really one founded in trespass 
and no ‘proof of special damage is needed. In Srinivasapya v. Lakshmayya*, it was 
argued that an attachment of immovable property will stand on a different footing ; 
that, under the law attachment of immoveable property merely o tes as a pro- 
hibition of alienation by the person against whom the order is c; that there is 
nothing in the attachment to fetter the rights of the real owner if he is not the de- 
fendant or a party sought to be proceeded against: that at best, there might be 
cast a cloud upon his title which could be set right by proceeding under Order 
21, rule 58, Civil Procedure Code, and, that, therefore there is nothing.in the nature 
. of trespass nor anything which causes damages to the real owner. The point 
was not decided though the learned Judge seemed inclined to hold that when the 
Sei ofa n not a party to a suit is wrongly attached the action would 

je one founded on . In the instant case the act of attachment though wrong- 
ful was only technically so. The learned Chief Justice makes it clear that a claim 
for damages for wrongful attachment of property can fall under tw8 heads, trespass 
— A 
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or abuse of civil process ; that wHere property of a person not a party to the suit 
is attached wrongly the action is one grounded on trespass; but that where 
the attachment complained*of was unden judicial sanction though at the instance 
of a the remedy is an action for abuse of process ; and in sucha case the 
plaintiff has to a thesabsence of reasonable and probable cause as well as malice 
on the pe of the defendant. On the finding that the defendant had a reasonable 
excuse for bergen properties’in the hands of the plaintiff it was held that the 
defendant had established a good plea in defence whether the action was treated 
as one for trespass or as one for abuse of civil process. A ete 


SUBRAMANIAM CHETTIAR v. Murman Powar (1957) 1 M.L.J. 147. 
This case deals with the question whether there is a period of limitation for an 
application by a mortgagor-plaintiff in a redemption suit to pass a final decree. 
nder Order 34 of the Civil Procedure Code, if the mortgagor claiming redem 
tion has failed to deposit the amount on.or before the date specified .by the 
preliminary decree, extension of time for payment may be ed for under 
tule 7 (2). Rule 8 (3) provides that the mortgagee may apply for a final 
decree Ea Ae the plaintiff from all right to redeem the property in case the 
mortgagor had failed to deposit the amount by the date fixed in the preliminary 
decree. The question whether a mortgagor who had not sought extension 
of time for payment under rule 7 (2) can, taking advantage of the mortgagee’s 
failure to apply under rule 8 (g) to bar the right of redemption, deposit the - 
amount at any time after the date set in the preliminary decree and thereafter 
apply for the ing of a final decree for redemption presents no doubt a piquant 
roblem but had beet considered and dealt with in Angammal v. Muhammad alaian 
bait. The conclusion in the case shows that law always favours the vigilant and 
that where the mortgagee has not taken action in the manner directed by the law 
the Torger is entitled to take advantage of such inaction. In that case, the preli- 
minary decree for the redemption of a usufructuary mortgage had been passed on 
October 15, 1935 and the time fixed for payment by the mo r was January 
15, 1936. The mortgagor did not deposit the amount nor did she apply for exten- 
sion of time for payment. - She actually ‘deposited the amount nearly 6 years later 
at the end of 1942, and applied on February 2, 1943 for the passing of a final 
decree for redemption under Order 34, rule 8 witha Sitection tothe mortgagee to 
render possession of the property to the plaintiff. The Court held that the mort- 
gagor had a right to deposit the money so long as a final decree debarring her right - 
of redemption had not been passed under rule 8 (g) on the application of the 
mortgagee, that she was not bound to apply for extension of time under rule 7 (2), 
and that her failure to do so will not preclude her from taking advantage of the 
mortgagee’s inaction. In that view the plaintiff’s application for the passing of a 
final decree was held to bein time. In the instant case it is pointed out that for 
such an application the cause of action arises on the actual payment or pe of 
the amount fixed by the preliminary decree, that the period of limitation for ch 
an application is governed by Article 181 of the Limitation Act, and that the 
° period will be three years from the date of the deposit 


- / 

KADAN KUNHIKANNAN, Jn re, (1957) 1 MLL J. 151. 

Section 243, Criminal Procedure Code, provides that on admission by the 
accused that he has committed the offence with which he is charged and on his 
failing to show sufficient cause why he should not be convicted, the Magistrate may 
convict him accortlingly. If, however, the Magistrate does not so convict, or if, 
the accused does not admit the guilt in the first instance, the Magistrate shall 
under section 244 proceed to hear the complainant and take all such evidence as 
may be produced by the prosecution, and hear the accused and take all such 
evidence as he may produce in his defence. There is nothing in the section 
which precludes the accused from poate guilty when he is heard after the 
prosecution evidence has been taken though he may have in the first instance plead- 
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ed not guilty. Nor is there anything in the section precluding the Magistrate from 
accepting such plea of oul made at that stage and sentence him. Where however, 
t 


the accused in the place epean aot guilty and°denied the offence, but on an 
adjourned. date put in a:signed statement admitting his guilt and the Magistrate 


-thereupon got it confirmed by questioning him, the position will be different. Un- 
.der section 244 a istrate can question the accused for a second time where he 


denied. the offence originally, only after hearirfg the complainant and taking the 
-evidence by the prosecution. When once the accused denied the offence the 

istrate should proceed in the manner provided in section 244 and cannot 
again question the accused merely because on the adjourned date he chose to put 
in a statement admitting es It has been so held in David Chellayya v. State}, 
-In the instant case, it was only after the procedure prescribed by section 244 had 
‘been gone through that the accused was questioned and made his admission of 
guilt, In the circumstances, it was held that such hearing of the accused for the 
second time after his initial denial of the offence was not ca ao and did not in 
any way contrayene~the provisons of the Criminal Procedure Code. 


I.S. Vasopeva Baar, In re, (1957) 1 M.L.J. 165. 

This case deals with the interesting question whether ina prosecution of an 
argh for failure to reinstate a dissmissed employee in accordance with the 
‘order of the Commissioner of Labour under the Shops and Establishment 
Act (XXXVI of 1947), the question of the legality of the dismissal can be gone 
into. Section 41 (1) of the Act lays down the procedure to be followed by 


` the employer before he terminates the’ service of an employee. Clause (2) 


provides for a right of appeal to the Commissioner of Labour. Under clause 
@) the decision of the appellate authority is‘final and’ shall be binding on both 
e employer and the employee. The question is whether such provision pre- 
‘cludes the correctness of the Labour Commissioner’s order from being challenged in 
any other proceedings. Thcre are similar provisions iù other enactments Po 
ting finality in respect of decisions of statutory bodies with reference to which courts 
have considered how far such finality affects the jurisdiction of the civil Courts to 
go into the legality of the decisions. Even in regard to the acts of Government under 
statutory authority, it has been held from early times that a civil Court can give relief 
‘If the impugned &ct is ultra vires noivithstanding any bar of the Court’s jurisdiction 
enacted in the statute. Thus, for instance, section 58 of the Madras Revenue Re- 
covery Act prohibits the civil Courts from takin; cognisance of suits involving the 
‘consideration or decision of-any question regarding the rate of land revenue payable 
to Government or the amount of assessment that may be fixed. It has been held that 
such a bar will not affect the Court’s jurisdiction to decide whether or not the land 
or the person is at all under liability to be assessed to land revenue, or, in other words 
whether the act of the Government is wlira vires, Madathapu Ramayya v. Secretary of 
State for Indig*. A sivnilar rule governs the acts of statutory bodies.. In Smith, In re? 
in a prosecution for the offence of non-payment of the license fee payable for erecting 
a machinery under section 288 of the Madras City Municipal Act, the fact that the , 
accused had not a ed to the Standing Committee against the imposition of the 
fee and thereby such imposition had been allowed to become final was held not to 
preclude the accused from raising the plea that the machinery was not one in respect 


, of which a license fee was required, and that he was therefore not liable to pay the 


same. ‘This decision was followed in Chairman, Municipal Council, aram v. 
Thirunarayana Iyengar*. In the course of his judgment, Devadoss, ee “T have no 
hesitation in holding that, when an act is ulia vires a statutory y....the Court 
which is asked to convict a n for the violation of the order of the statutory body 
is not prevented from consi ering the legality of the order.” In that case a prosecu- 
tion had been launched under section 338 6) of the Madras District Municipalities 
Act against a Coffee Hotel keeper for carrying on the business aftes the cancellation 

ee ee ee 
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of his license for a reason other than the contravention of the terms of the license. 
The.question was raised whether the Chairman’s order cancelling the license can be 
canvassed in the prosecution as an ultra vises act of the Chairman and it was held that 
it can be done. Ramasoami Iyengar v. Sivakasi Municipality1, the question was 
whether under the Madras District Municipalities Act which had provided that 
under certain conditions where an assessment to profession tax had not been challeng- 
ed or after objection the assessment had been confirmed, the assessemnt shall be 
treated as final, the legality of the levy can be examined by the Court in a prosecution 
against the assessee for non-payment of the tax. It was laid down that the finality of 
the assessment order under the Act was only for the purposes of the Actand would not 
prevent æ person from impeaching the legality or validity of the assesment in a Civil 
Court and that a different prin ip ¢ cannot apply in the case of a criminal prosecution. 
In Public Prosecutor v. Kondappa*, also, a n was prosecuted for non-payment of 
profession tax due to a District Board. c assessec had failed to appeal against the 
assessment within the prescribed time and the assessment had thus me final. It 
was held that despite this fact the validity of the assessment can be examined in the 
prosecution aera D the non-payment of the assessment amount. The princi- 
le is that cases of fundamental departures from the meaning of the statute should 
deemed to be excluded from the paano of the bar of finality. Yahya Ali, J., 


‘observed : “There cannot be the slightest doubt as regards the position that where 


the legality of the assessment is questioned or where it is contended that the assessee is 


“not taxable at all, then the assessment has no legal existence, and it would be 


open to him in a civil suit to question the legality of the assessment notwithstanding 


tule 31...... A fortort would such a right be available to an accused person in a 
criminal p ing”. These decisions were followed in Narasingamuthu Chettiar, In re? 
which was a case of prosecution for non- t of tax under the General Sales-Tax 


Act which in section 11 (4) had provid t every order, pending appeal under that 
section, shall be final. fh the instant case, applying these principles it was held 
held that notwithstanding the provision in conga of the Shops and Establish- 
ments Act giving finality to the order of the Commissioner of Labour it is open to 
the Court to go into the question whether the act of the accused constitutes ‘an 
offence or not. In fact under the concerned enactment while in regard to decisions 
under one section, section 51, it is expressly provided that the decisions of the Commis- 
sioner shall be final and not be liable to be questioned in any Court” of Law, there is 
no similar provision shutting out the Court’s jurisdiction in regard to decisions of 
Commnissioner of Labour under other sections, like section 41. 





PoNNusWAMI CBETTIAR v. VELLAIMUTHU GHETTIAR, (1957) 1 M.L.J. 179. 
This decision holds that the absence of the name of the payee in a 
promissory note will not per se make the instrument invalid when the payee 
was known to the maker of the note with certainty even at the time 
of the execution of the instrument. In Abdul Hakim v. Ebrahim‘, two pro- 
missory notes had been executed on March 27, 1915, in favour of one Abdul 
Hakim Ear Mahomad by the defendants. A suit was instituted by the 
laintiff for recovering the amougts due under the note, on the assumption that 
he warihe payee under the notes. The defendants contended that the payee 
was a different entity altogether, a firm which bore the same name as that of the 
plaintiff. In holding that the plaintiff cannot sue on the notes, the Court said : 
‘ The defendants urge that the notes were given, not to the plaintiff but to a firm 
which happens to porn the same name as the plaintiff. is raises a question, 
not of benami, but of the identity of the person to whom the note was given ; and‘ 
the plaintiff cannot succeed till the matter ‘has been determined in his'favour ”. 
In the instant case, the promissory note recited the name of the payee as “son of 
A. Palaniyandi Chettiar”. , A particular son was known to have advanced the 
sum of Rs. 1,00@ to the maker of the note which was also the amount for which 
the note had heen executed. Following the principle laid down in the Calcutta 








1. 1936 M.W.N. 221.: 3. (1948) 2 M.L.J. 221. 
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case‘it was held that section 92, proviso 6 of the’ Evidence Act will enable evidence 
of the identity of the payee being let in. <3 
ee on 

NATARAJAN o. REGIONAL TRANSPORT OFFICER, CHINGLEPUT, (1957) 1 M.L.J. 
233, V. C. K. Bws Service, Lrp. v. REGIONAL AUTHORIPY, COIMBATORE, (1957) 2 
M.L.J. (S.C.) 43. 

th these decisions affirm that when 4 it is renewed under the 

Motor Vehicles Act, it is a continuation of the original permit and not the 
grant of a fresh one; so much so, the transport authorities can cancel or 
suspend the latter for breach of the conditions committed during the currency 
of the original permit. The second of the decisions further holds shat even 
assuming that the renewed permit is not a continuation .of the original it, 
it is subject to the implied condition that it is liable to be cancelled if the 
original panit is cancelled. The term ‘ renewal’ means literally a transformation 
to new life, invigoration, regeneration, revival, substitution, or beginning again. 
This would suggest that though ordinarily there is the element of continuity it also 
involves the idea of substitution or replacement. In Sharp v. Wakefield’ on an a 
from an order of refusal to renew a license for the sale of intoxicating liquors, rd 
Bramwell observed:: “ The license is a renewal. That word has been criticised. 
It may be misleading, but is I think, correct. It is a ‘renewal’ i.¢., a new license.” 


The decision emphasises that renewal is not as a matter of course, and, in that sense, , 


the renewing of a license is tantamount to the grant of a new license. Turning 
to the provisions of the Motor Vehicles Act, section 58 (1) provides that a permit 
other a temporary permit issued under section 62 shall be effective without 
renewal for such period not less than three years and not more than five years as 
the Regional Transport Authority may in its discretion specify. According to 
section 58 (2) a permit may be leed on an application made and disposed of 
as if it were an application for a permit : Provided that other conditions being 
equal an application for renewal shall be given preference over new applications 
for permits. The language of clause (2) ests that notwithstanding the proviso 
a renewal when granted is granted on an in dent consideration of the merits 
and that it cannot be distinguished from a fres grant. There is also the further 
, fact that, in law, a renewal implies, as for instance, in the case of a lease, that the 
‘original terms a not disturbed ; but, on the other hand, in the case of renewal 
of a bus license it would be open to the authorities to impose new conditions and 
modify the original terms ; hence the use of the word ‘ renewal’ should not lead 
“to the inference that it was the original permit that was being continued, In Maha- 
bir Motor Co. v. Bikar State*, the Court made an observation that both grant and 
renewal stand on more or less the same footing by reason of the provisions of sec- 
tions 47, 57 and 58 of the Motor Vehicles Act ; but the observation was only with 
reference to the question whether an appeal will lie against an order granting a 
renewal in view of the specific provision in section 64 providing for an appeal from 
an order granting a permit. ¢ implication of the term ‘ renewal’ was examined 
in gene Reglonal Transport Officer, Guntur?. In that case an order of ion 
had passed for breach of one ofthe conditions of the permit. Pending the 
disposal of the appeal challenging the correctriess of the suspension order, the 
permit period had expired and the permit-holder had been granted a renewal. 
On the rejection of the appeal against the suspension order ese aban k the ques- 
tion arose whether the suspension order could be enforced against the renewed 
it. In holding that it cannot be done, the Court observed : “ An applicant 

- tor renewal of a stage carriage permit along a particular route twill generally have 
to survive competition along with other applicants when he applies for renewal, 
and all that he can claim is a preference over others if other conditions are equal. 
Where therefore a it is granted to him once more, it cannot in our opinion 
be treated as the ald permit extended for a fresh period ”. Court was also 
inclined to draw a distinction between the renewal of a it of a private carrier 
or motor cab and the renewal of a stage carriage permit. tt was observed that “ while 


1. LR. (1891) A.C. 179, 183. . (1956) An. W.R. ee 
e. (1956) I.LL.R. 94 Pat. ‘ep. ace aie 
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in the case of the renewal of a permit of a motor cab, it may not be inappropriate 
to dæcribe the new permit as the old permit with an extended period, the same 
cannot be said of a stage carriage permit granted to the holder of a previous permit ”. 
The assumption underlying the distinction is that in the case of a motor cab the 
renewal is almost automatic whereas in the case of renewal of the permit of a public 
carrier there is no such automatism, This assumption does not seem to be altogether 
correct, in view of rule 185, according to which in certain circumstances there 
is an automatic renewal of the permit in the case of a stage carrier also. It is, how- 
ever, true that in no case is there a right of renewal as such, and when a permit is 
renewed there is no right for the permit-holder to insist on the continuance of the 
old termæ either. As inst these considerations it is apparent that the maar 
of section 58 (1) shows that when there is a renewal, the effective period is not the 
original period specified, but the period up to which the renewal is granted there- 
by suggesting that the life of a renewed it is one and continuous. In that view 
in Muthuvadivelu v. Reglonal Transport Oferi, it was held that where the renewal is 
obtained on the basis of a permit which is subsequently cancelled,eit could not be 
ed as a fresh permit, that when the original permit is set aside it must be 
en to be non est for all purposes, and that the renewal must be deemed to be a 
nullity. The Supreme Court has in the second of the decisions under notice ap- 
proved this line of thought and held that ‘renewal’ is in essence a continuation of 
the original permit and an order of suspension or cancellation of the original per- 
mit can be operated against the renewed permit as well. The Supreme Court 
also recognises that, while it is undoubted law that when the terms of a contract 
are reduced to writing no condition can be implied therein, it is at the same time 
clear that there can be a condition subseguent on the happening of which a permit 
will cease, and that there is no legal obstacle to implying a condition that the renewal 
of the permit should stand cancelled if the right of the holder to the original permit 
was negatived. The conclusion arrived at in the first of the decisions under notice 
is thus reinforced by the Supreme Court. Though in a renewal both elements, . 
continuity as wellas replacement, are present it is the context only that can 
determine which of these elements is the dominating factor in the particular case. 


TARUMALAI NAIDU v. CHALLAPATEI NAU, (1957) 1 M.L. Į. 349. P 

Rule 8 of the Madras Cultivating Tenants Protection Rules, 1955, provides 
that the proceedings of the Revenue Divisional Officer shall be summary and 
shall be governed as far as possible by the provisions of the Civil Procedure, 
Code as to the issue of service of summons, examination of parties and witnesses, 
and the production of documents. Having regard to the summary character of 
the proceedings and the aig of particular matters alone ing which 
advertence to the eple of the Civil Procedure Code is to be , it would 
seem that the Revenue Divisional Officer will have no inherent jurisdiction to set 
aside any order passed by him ex . It is a well-known principle that when 
once a matter is di of the o ona gts oar tra Sebel r 
Tribunal is clothed with special powers to reopen such ity. The instant 
case affirms this principle. 


, Larsa Reppy vo. Lagsma Reppy, (1957) 1 M.L.J. (S.C.) 46. 

To constitute adverse possession, the requisite on must be adequate 
in continuity, in publicity, and in extent to show t it is possession adverse to 
the competitor, Radhamont Debi v. Collector of Khulna’. Pag eases must be 
nec vie, nec clam, tec precario, see Secretary of State for Indlay. Debendra Lal Khan’. ° 
The possession held should have been overt and not clandestine, open and not 
fugitive, so that the person against whgm time is running ought, if he exercises 
due vigilance, be aware of what is actually happening. Even if it be the 
Government i whom the adverse enjoyment is set up it will not be 
permitted to plead that the fact of adverse peen had not been brought 
to its notice. Nor isit necessary for the establishment of adverse possession; 


1 ALR. 1956 Mad. 143. Cal. 943 (P.G.). 
a, (1906) L.R. 27 LA. 196: LL.R. 27 3- (1933) 66 M.L.J. 134 : L.R. 60 I.A. 78 (P.G.). 
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that the proof relating to such acts of possession should cover and account for 
every moment of the requisite period. In Scotland it had always been the law 
that “ though the possession be not proven to have continued every quarter, month 
or year, yet ordinary ion will be sufficient ad olctorkam causas albeit it be pre- 
ned in the terms ot a continual ion guia probatio ektremis prassumuntur media, 
if the distance be not great.” Even if the seyeral acts of possession are at con- 
siderable intervals it may yet be continuous. How many such acts should be proved 
must necessarily depend on the nature of the case. It must necessarily vary with 
the nature of the subject-matter possessed and the ion must be of the kind 
which the particular subject is susceptible of. us, for instance, in regard to 
land liable to submergence the acts of possession can relate only to a pertod when 
the land was not covered by water and it may well be that a considerable interval 
of time separates one act of possession from another. Also, possession will never 
- be considered to be adverse if it can be referred to a lawful title, Thomas v. Thomas?. 


‘Hence adverse sion of one co-heir against others cannot be established by: 
the mere fact of his sole possession and enjoyment of the properties. In Corea v. 
Appuhamy*, the defendant who was one of four co ers by descent had taken 


possession of the suit property in 1878 and settled the same on his son in 1907. A 
suit was brought by de assignees of the interests of the other coparceners for Laden 
tion of the property. The defendant claimed to have acquired exclusive title: by 
adverse possession and enjoyment. In rejecting the defence, Lord Macnaghten 
observed : “Entering into ion and having a lawful title to enter, he could not’ 
divest himself of that title by pretending that he had no title at all. His title must 
have enured for the benefit of his co-proprietors””. The noble Lord went on to 
state : ‘His possession was in law the possession of his co-owners. It was not possible 
for him to put an end to that possession by any secret intention in his mind. Nothing 
short of ouster or soart aon uivalent to ouster could bring about that result”. 
In Cully v. Doed. Taylsrsont, the limits of the rule that possession of one coparcener is 
that of another were propounded as follows : “Generally speaking, one tenant-in- 
common cannot maintain an ejectment against another tenant-in-common, because 
the possession of one tenant-in-common is the possession of the other, and to enable 
the party complaining to maintain an ejectment there must be an ouster of the 
complaining. But where the claimant tenant-in-common has not been in 
e participation of the rents and profits for a considerable length of time and 
other circumstances concur, the Judge will direct the jury to take into consideration 
whether they will presume that there has been any ouster.” In the instant case, 
the Supreme Court points out that to constitute ouster there must be evidence of 
i assertion of hostile title coupled with exclusive possession to the knowledge 
of others, and, where one co-heir has maintained such possession and continued it for 
a considerable length of time and the excluded co-heirs took no steps whatever to 
obtain relief, ouster could be inferred. 
' The Supreme Court touched off another point as well in the instant decision. 
It is well settled law that.the possession of a receiver EETA by the Court is the 
possession of the Court itself and as such the ion of all the parties to the actio 
according to their. titles, Bertrand v. Davies’, Re Ind. Coops & Co.*. The property will 
be deemed to be in custodia legis. The receiver is only a stakeholder and his custody - 
ultimately enures to the benefit of the true owner, Ramaswami v. Mathuraswami’, 
Khagendra v. Matangini® and Rao Karan v. Raja Bahadur®, The instant decision 
makes it clear that the rule as to the receiver’s possession being that of the successful 
party cannot be pushed to the extent of enabling a ‘person initially not in possession 
‘to claim the tacking on of the receiver's pose: to his own uent adverse 
possession, but that it may be different when the defendant holding adversely prior 
to the suit is dispossessed by the receiver and subsequently the defendant succeeds 
and gets back his possession. ` 
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Raja RAJESWARI AMBAL v. Derrior Boarn TINNEVELLY, (1957) 2 M.L.J. 73. 
«This decision deals with a question of more than passing interest, namely, 
whether the expression “persons entitled to be’ maintained from the estate or its 
income” within the meaning of the Madras Estates (Abolition and Conversion into 
Ryotwari) Act (XXVI df 1948) includes within its ambit institutions like a choultry 
which are to be maintained or supported out of the estate income. Under section 44 
of the Act the Tribunal shall apportion the compensation deposited by the Govern- 
ment consequent on the abolition of the estates among the principal landholder and 
any other persons whose rights or interests in the estate stand transferred to the Go- 
vernment under section 3, clause (b) including persons who are entitled to be main- 
tained frém the estate and its income. ‘Persons’ in law may be either natural or 
artificial. The former are always human beings. The latter is a fiction which the law 
recognises for certain reasons. A religious or charitable institution is endowed by law 
with personality, and, in that way a choultry is a person. A payment to an individual 
for purpose of his support or sustenance is described as maintenance. By parity of 
reasoning a grant for the support of an institution may also be viewedeas maintenance 
in a broad sense. The purpose being the same, namely, the continued existence of the 
object, it would not be a misnomer to call it ‘maintenance’. Nor does the term 
maintenance stand conditioned upon any antecedent obligation of the tor under 
his personal law to support the grantee. The point is made clear in Mitra v. 
Official Receloer1, where the Court observed : “But we cannot say that there could 
not be a maintenance grant unless there was an antecedent obligation on the grantor 
to maintain the grantee under the personal law of the parties. An obligation to 
maintain may arise de hors the personal law as under a contract or by way of bounty, 
Nor is there any thing inconsistent with the concept of maintenance if the grant takes 
the form of an annuity or is charged on property and made hegitable or alienable; 
This aspect of the matter was adverted to in Lakshmi Venkayamma v. Surya Rao Bahadur’, 
where it was stated : ‘“The owner of property may be under a personal obligation to 
pay maintenance to another or he may in his Ponny anre to pay maintenance to 
another. This right to maintenance may be embodied in a document ee 
charge over the property or only creating a personal obligation on the owner. c 
right may be confined to the lifetime of the grantee or may be made. heritable or 
both heritable and transferable. Whatever may be the terminology used, if 
object of the grant was to provide for the maintenance of the grantee, the fact that 
the right to receive periodical payment from out of the income of the estate is made 
keik or even transferable, cannot make the grant any the less a t for mains, 
tenance”. It would thus follow that a in perpetuity created over perty 
for the support of a choultry can be regarded as a mamtenance grant and the ins 
tution as a maintenance-holder in a loose sense of the term. The real question how- 
ever will still remain, namely whether in the context of section 44 and other sections 
of the Madras Estates Abolition Act a choultry can be treated as a person entitled to 
be maintained from the estate or its income; in other words, whether the term ‘person’ 
will include an inanimate institution. From the collocation it is fairly apparent that 
the term ‘ ns entitled to be maintained’ should be construed ejusdem generis with 
the term ‘landholder’ who is a ee ee and therefore as signifying only human 
beings having the ee marae by the estate or its income, see 
v. Sarvagna rishna?, The learned Judges in the instant case have reached a similar 
conclusion that the term ‘persons entitled to be maintained’ which occurs at different 
laces in the Act has reference ‘only to natural persons and will not include 
institutions. : ; $ f 


DHARMAPURAM MUTT v. COLLECTOR OF TRIOHINOPOLY, (1957) 2 M.L. J. 97. 

This is a useful decision which incidentally affords guidance in Bia to a prac- , 
tice point. Investigation of title to Property is done by solicitors and is relatively-a ` 
simple'affair in Bngland. In India investigation of title to property is very often not 


1. I.L.R. (1942) 1 Cal. 427. 3. (1955) An.W.R. 590. 
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made prior to a transaction of sale and purchase of property or investment in property. 
radar newt of title in this country is also to some extent a difficult matter. For one 
thing, there is no standard period here for she root of titlé. Nor are'title deeds meti- 
culously or systematically preserved as in England. The recognition afforded to 
benami transactions, the peculiarities of the Hindu joint family tenure with its owner- 
mae of property in commensality, the tenancy-in-common obtaining among Muslim 
co-heirs have all added to the difficulties of invéstigation. Notwithstanding these 
factors, petite ae of titles following the English conveyancing practice and prece- 
dents is to the fore in an increasing measure in India also at the present time. Under 
section 55 (1) (b) of the Transfer of Property Act the seller is under an obligation to 
produce the title deeds for inspection by the buyer in order that he may satisfy bhim- 
self about the title, Fyotlprasad v. H. V. Low 8 Co.1. Ifthe buyer omits to take inspec- 
tion he runs a riak and he will be deemed to have had constructive notice of matters 
which he would have discovered had he made an investigation of the title, Harilal v. 
Mulchand*, ‘The same principles will apply where an investment of money deposited 
in Court under, land acquisition proceeding has to be made. Under the English , 
law when the title is not registered under the Land Registration Act, 1925, the seller 
has to prepare and deliver an abstract of title, and the title deeds and other evi- 
dence are produced for verification of the abstract. But in India this practice does 
not a obtain. Section 55 (1) (b) enables the prospective buyer or investor to 
make enquiries when on an examination of the documents of title the buyer is not 
satisfied. The enquiries are thus essentially for the protection of the buyer or investor 
and call attention to possible omissions of disclosure by the seller. ‘The investiga- 
tion of title and any enquiries that may have to be made thereupon have to be care- 
fully done and by a competent lawyer. In Srimati Charan Manjari Das v. Land 
Acquisition Collector*, an Attorney had been engaged with the approval of the Land 

uisition Judge aid he had made the necessary investigations regarding the suit- 
ability, market value, and title of the property and did other things incidental to the 
S kia of the investment ; and the Attorney submitted at the end of it all a bill 
in respect of the work done by him. Ona question cep whether the Land Acqui- 
sition Collector can legitimately object to the payment of the bill out of the money 
deposited in Court whose investment had occasioned the employment of the Attorney’s 
services Gugha and Bartley, JJ., observed : “On the materials before us we have no 
Resitation in comifig to the conclusion that the work done by the Attorney as evidenced 
by his bill of charges were acts essential and necessary for purchasing property and 
as such were reasonable charges and expenses as contemplated by section 32 (2) of the 
Land Acquisition Act.” In the instant case, an argument was advanced that the 
cost of ining the title deeds cannot be included in the term cost of investment” 
in section 32 (2 , In rejecting the contention the Court observed : “Before an 
investment can be made properly, and no Court should enco improper and 
careless investment, the title deeds bave to be carefully Bind by a competent 
lawyer. It would be wholly unj tifiable to disallow a reasonable advocate’s fee for 
examination of such title deeds.” The instant decision further laid down that though 
in England it is usual to allow a fee of one per cent. for the examination of title deeds 
ee of high value, in India, havirtg regard to the fact that it is a poor country, 
an Advocate’s fee of a half per cent. can be granted. Inthe case under consideration, 
the properties involved ai the sum to be invested were worth Rs. 83,400. A sum 
of Rs. 450 as Advocate’s fee for the examination of the title deeds was deemed to be 


proper. 

Morvaan, In RE., (1957) 2 M.L.J-9. z 

The doctrine of ‘grave and sudden provocation’ as an extenuating 
factor in reducing murder to manslaughter has been’ the subject of 
consideration in many cases, but its scope remains as elusive as ever. In R. v. 
Hayward‘, Tindal, C.J., explained the terms as signifying “ provo@ation so recent 
to --" ooo eT 
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and strong that the prisoner might not be considered at the moment master of his 
owneunderstanding”’. In Reg. v. Walsh}, Keating, J., pointed out that “there must 
exist such an amount of provocation as wéuld be excited by the circumstances in the 


mind of a reasonable man "nd so to lead the jury to ascribe the act to the influence of ` 


that passion.” The Cerftral Court of Criminal Appeal accepted this test in Rex v. 
Lesbini*, as correctly expressing the egal position. Tn that case the prisoner entered a 
shooting gallery at which the deceased was one of the attendants. She used with 
reference to him some language which was perhaps provocative but was intended to 
be jocular. The expression-was however aeaa. by the prisoner to involve an 
offensive reference to himself or his race. Shortly therefter the deceased happened 
to drop her keys and the prisoner picked them up and returned them to her, for 
which act she thanked him and remarked that his temper was soon over. She 
then handed over to hima revolver to practise shooting at a target. But he levelled 
the weapon at her, chased her when she fled and shot her fatally. The learned 
Judges held that this was not a case of grave and sudden provocation as would re- 
duce the offence from murder to manslaughter. In Rex v. Hopper% Lord Reading, 
C.J., explained the principle to mean that the provocation received should be such as 
tended to make the appellant lose control of himself at the critical moment when 
he fired the rifle. The House of Lords examined the question fully in Mancini v. 
Director of Public Prosecutions‘, and Viscount Simon, Ld, observed : “It is not all 
SN a that will reduce the crime af murder to manslaughter. Provocation, to 
ve that result, must be such as temporarily deprives the person provoked of the power 
of self-control as thè result of which he commits the unlawful act which causes death. 
....In’short, the mode of resentment must bear a reasonable relationship to the pro- 
vocation, if the offence is to be reduced to manslaughter.” The British Courts have 
also held that in the case of sexual misconduct, it is only the actual finding of a 
spouse in the act of adultery that would constitute grave and sudden provocation, 
but not a sudden confession of adultery by either spouse to the other. It is further 
held that the exception cannot be extended to any other case. Typical of this line 
of decisions is that in Holmes v. Director of Public Prosecutions*. ‘It was there observed : 
“The whole doctrine relating to provocation depends on the fact that it causes or 
may cause a sudden and temporary loss of self-control whereby malice which is the 
formation of an intention to kill or to inflict grievous bodily harm is negatived. 
Consequently where the provocation inspires an actual intention fo kill or to inflict 
grievous bodily harm, the doctrine that provocation may reduce murder to manslaugh- 
ter seldom applies. Only one very ial exception has been recognised, viz., the 
actual finding of a spouse in the act of adultery. This has always been treated as arf 
exception to the general rule ; but it has been rightly laid down that the exception 
cannot be extended. A sudden confession of adultes by either spouse without more 
can never constitute provocation of a sort which might reduce murder to manslaugh- 
ter,” An analysis of the lish decisions shows that (i) the provocation must be 
wholly recent and strong a it should be such as to make a reasonable man lose 
all control over himself ; (iii) the mode of resentment must bear reasonable relation- 
ship to the provocation ; E the finding of a spouse in the act of adultery will amount 
to such provocation ; (v) a sudden confession-of adultery by either spouse will not 
constitute such provocation ; and (vi) the exception cannot be extended. - 

In India, Exceptlon 1 to section goo lays down that culpable homicide is not 
murder if the offender, whilst deprived of the power of self-control by grave and 
sudden provocation, causes the death of the n who gave the provocation or 
causes the death of any other a byak Gr accident The Explanation to 


the Exception makes it clear that whether the provocation was grave and sudden’ 


enough to prevent the offence from amounting to murder is a question of fact. 
To fall within the scope of the Exception the act of causing death should have been 
done by the offender under the influence of some feeling depriving him of all self- 
control engendéred by a provocation which is both ‘grave and sudden, Chervirala 
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Narayan, In re.1 The terms eave and sudden provocation’ in Exception 1 to section 
oo must be deemed to have used with the connotation they have acquired in 
lish law. It is therefore rather curious that in some of the decisions the scope of 

the doctrine has been extended to cover the case of a mistress being found in the 
arms of a former lover (Kota Potharqju v. Emperor), or # sister having intercourse 
with a paramour (Amarsingh Rangaraju v. State*), That apart, a more intriguing ques- 
tion has been whether a wife’s refusal to give up her intimacy with her paramour 
and statement of her intention to continue such relationship would be sufficient to 
constitute grave and sudden provocation within the mganing of Exception 1 to sec- 
tion 300. In Sukha v. no ie the deceased who was the wife of the accused was 
leading an immoral life and the husband was aware of it. -His attempts toemake her 
cease to lead such a life were not successful. -One day the couple along with their 
seven year old daughter had gone to the railway statiqn to catch a train. On arrival 
at the station they found they would have to wait for some hours before they could 
catch the train. While they were so waiting the wife went out and some time later 
when the husband went to look for her he found her outside the station having inter- 
course with aman. On his flinging a stone at that man he went away. e hus- 
band’s version as to these facts was corroborated subsequently by the testimony ofthe 
daughter. The couple boarded the train when it arrıved, got down at their desti- 
nation and were’ ing through a grove. The child having in the meanwhile fallen 
asleep, the husband reproached the wife for her conduct and instead of expressing 
repentance she said she would continue to do such acts and abused her husband. 
He became enraged and beat her with a stick. She struggled with him and bit his 
fingers. Thereupon he pulled out a knife and stabbed her fatally. The Allahabad 
„High Court held that the case fell within Escepton 1 to section 300. The Court 
observed : “We think that the immediate provocation at the grove coming on top 
of all that had gone before was sufficient to come within Exception 1 to section 300 
of the Indian Penal Code and to reduce the offence from murder to culpable homi- 
cide.” The impenitence of the wife and her biting the husband’s ae may be 
the proverbial last straw that broke the camel’s back. But it is debatable whether a 
husband who was fully aware of the repeated infidelities of his wife and the futility 
of his remonstrances could be said to be moved not merely into a grave but also a 
sudden provocation by her struggle to avoid the beating and her biting his fingers 
fo as to make hinf entirely lose control over himself. The cause for the provocation 
was all along there, and his resentment had never before mastered him so as to make 
him lose his self-control. The test that the mode of resentment should bear reasona- 
ble relationship to the provocation can hardly be said to be satisfied. In so far as the 
instant case adopt the same line of reasoning as the ANahabad judgment it is lia- 
ble to criticism. Nor can any distinction be founded, as is done in the instant case, 
on the different social approach to the problem of adultery in this country as justi- 
fying a departure from the English law. Even in this Country, adultery is not a 


matter attracting punishment for the woman. In the instant case, the husbarfd 
had found the wife in flagrante delicto. He assaulted her paramour giving vent to 
his . It was, however, after the lapse of a long time, that, while the husband 


and wife were sitting opposite the policé station waiting for it to open to enable the 
husband to comply with a summons to be present there, the husband implored his 
wife to give up her association with her paramour. On her ing to do so stating 
.impudently that she would continue in her conduct, and abusing him he took out a 
knife and stabbed her as a result of which she died. What happened in front of the 
lice station might have fanned the flame smouldering in his heart against her. 
-But it is rather difficult to regard itasa grave and sudden provocation. In Mathappa 
Goundaa v. State®, the accused had all along a suspicion of illicit relationship between 
his wife and another man. On the day of the occurrence, while his wife was proceed- 
ing towards the other man’s house, the husband tried to stop her from going. She 
d him whereupon he cut her with an aruval fatally. The Court held that in the 
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circumstances the provocation was neither grave nor sudden. To distinguish that 
case from the instant case on the ground that in the latter there was actual knowledge 
of the wife’s infidelity in addition to her defiant and inpenitent attitude is not al- 
together satisfactory. The fact that in the instant case even when the husband 
found his wife in the act*of adultery he did not get provoked to take any action 
against her shows that that fact had not in any way made him lose his self-contrcl. 
Again as pointed out in Dharno Khan v. The State1, each little provocation cannot 
be called grave simply because the consequences ensuing therefrom at the hands of 
the rae been grave. The provocation must be such as will upset not merely 
a hasty, hot-tempered, hyper-sensitive man but would upset also a person of ordi- 
nary sense and calmness. The protection afforded by Hon 1 to section 300 
is the protection for normal beings reacting normally in a given set of circumstances. 

THANGAVELU Asari v. Larsa AMMAL, (1957) 2 M.L.J. 192. . 

In all cases of remarriage by a Hindu widow whether permitted by usage ' 
or otherwise the remarriage is held to entail the forfeiture og the divesti 
of the widow's estate, as the principle upon which a widow took her 
husband’s property was that she was his i half. _Murugayl v. Viramakali*. 
The same result ensued under section 2 of the Hindu Widow’s Remarriage 
Act as well. Abjuration of Hinduism by the widow prior to her remarriage 
was held to leave the position unaffected. The Allahabad High Court had taken 
a different view on these matters from the other High Courts where remarriage has 
taken place by virtue of custom or after the widow had become a convert to another 
religion. ‘That Court held that in such cases there will be no forfeiture of rights 
either under Hindu law or by reason of section 2 of the Hindu Widow’s Remarriage 
Act. A question of a differpnt nature is whether there will be forfeiture of rights 
on remarriape where a widow had taken not limited but absolute rights. In 
Arunachalam Chetty v. Seshiah Chetty*, the coparceners of the husband enteretl 
into a settlement with the guardian of a minor widow in respect of her claim to 
maintenance during all her lifetime at a fixed sum in satisfaction of which a pro- 
missory note was executed by them to her uncle as guardian. Later on the widow 
remarried. A contention was raised that she would in consequence lose her main- 
tenance claim in of her first husband’s estate and therefore the promissory 
note could not be enforced. The contention was rejected and-the Court held that? 
when once the promissory note and the discharge document had been executed there 
was no longer any claim or interest of the widow in her husband’s property left | 
outstanding for the forfeiture provision to operate. The same question came up 
for consideration directly in Bangaru Reddy v. Mangammal*, In that case B and § 
were two brothers who were members of an undivided family. S had married 
M in August, :1937, but a few months later, in April, 1938, he died. His wife M 
was then a minor. In June, B executed a deed of settlement in favour of M under 
which she was given some properties absolutely. In September, 1941; M married 

in one FV. Theren m it was argued that the remarriage operated as a fore- 
feiture of the rights M had obtained under the settlement deed of June, 1938. In 
repelling the contention Rajamannar, J., oBserved : “ It is clear that this section 
(section 2 of Act XV of 1856) has no effect on property belonging to the widow 
absolutely on the date of the remarriage. The rights and interests which she may ~ 
have in her deceased husband’s property by way of maintenance obviously refer 
to recurring rights, as for example, to payment of maintenance by the enforcement 
of a charge on her deceased husband’s property. In the case of wills and other 


testamentary dispofitions it is only the limited interest that ceases and determines. - 


In my opinion the words as ‘if she had then died’ supply the criterion for adjudicati 
on the rights-and disabilities of the widow on remarriage. All the results whi 
would follow the remarriage are results’ which would ensue if she had died on the 
date of the date pf the remarriage. In other words, if she had only a limited 
and life interest, then, that would cease”. The learned Judge added that it 
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is clear that when property is conveyed absolutely to a widow by her husband's 
coparceners in full quit and satisfaction of her claim jo maintenance such a ¢rans- 
action would not be affected by her remarriage. In the instant case, the widow 
had taken absolute rights under a compromise decree and later on she had re- 
married. It was held that section 2 can cause a forei only when the widow 
was in enjoyment of rights and interests of a limited amplitude at the time of her 
remarriage, and that the theory that every compromise implied the recognition 
of an antecedent title in every one of the parties taking benefit under it is not uni- 
versally true. Under the Hindu Succession Act, 1956, a Hindu widow takes her 
husband’s property in full ownership. Hence consistently with the conclusions 
reached in the instant decision and other cases there can be no forfeiture of the estate 
under section 2 of Act XV of 1856 : nor will there be any scope for the introduction 
of the theory of a defeasible estate for a Hindu widow, defeasible on her contracting 
a remarriage, having regard to the unqualified language of section 14 of the Hindu 
Succession Act. 

KuPPAMMAL v. DEVENDRA IYER, (1957) 2 M.L.J. 134. . 

The settlement of the proclamation of sale and the terms thereof by 
the Judge is not an adjudication of a right but merely an administrative 
order, Rangachariar v. The Trinity Bank, Lid’. The object of the provisions 
in Order 21, rule 66, Civil Procedure Code, is to afford a security for the 
fairness of public sales that there has been fair publication and that purchasers would 
be attracted, Venkateswara Ethu Naicker v. Aypamma*. Clause (e) of er 2t, rule 66, 
only requires that the proclamation should contain the value of the property as 
stated by the decree-holder and the judgment-debtor. It is not as if despite this 
provision a duty is cast on the Court by reason of clause (f) to fix its own valuation 
and to insert it in the sale proclamation. The enactment of clause (¢) only means 
that the residuary clause (A covers matters other than the market value of the pro- 

. There is no obligation on the executing Court to conduct an enquiry into 
the value of the property to be sold and mention such value in the sale proclamation, 
Srinivasan v. Antes Bank, Lidè. But in Arunachalathammal v. Kanagasabapath Pillai *, 
it has been ted that where there is a wide divergence between the decree- 

. holder’s valuation and the judgment-debtor’s valuation itis desirable for the Court 
to have the property valued an amin and to have such valuation inserted in. 
the sale proclamation. The case under review points out that what the previous 

e decision indicates is only the desirability of adopting such a course and not that 
there is an obligation to that effect incumbent upon the Court. The instant de- 
cision makes it clear that in any event both figures, namely, the mentioned 
by the decree-holder as well as the judgment-debtor cannot be fixed as upset prices. 


Srinivasa SASTRI v. SRI SANKARACHARIAR, (1957) 2 M.L.J. 144. 

Section 48, Civil Procedure Code, requires that the application for 
execution should be presented in all circumstances before the lapse of twelve 
years from the date of the decree. Jt is the presentation of the application , 
within the. prescribed period that matters. the period of limitation found 
in the section cannot be curtailed by delays that may be caused by the 

“machinery provided in the Civil Procedute Code for the transfer of decrees. 
Where an application for execution and transfer of the decree is filed in the Court 
which passed. the decree within twelve years thereof, and during the pendency 
of such application an application for the execution of the decree is also filed in 

< the frandieres Court within that period, the execution of the decree will not be 
barred under section 7 although the actual order for transfer and the certificate 
of non-satisfaction of the decree were signed and sent to the transferee Court after 
twelve years from the date of the decree, Anantha Kumar v. Surendra Kumar*. In 
Arunachalam v. Lingiah®, the facts were similar. An application §r execution had 
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been filed in the transferee Court on July 12, 1946, before the order for transmission 
of the, decree to that Court had been passed by the Court which had passed the 
decree. But the actual order for transmission was made on July 13, 1946, within 
twelve years from the date of the decree. It was held that in the circumstances, 
the application in the tiansferee Court was a valid and competent application 
that Could be acted upon. If, however, the order of transmission of the decree 
for éxecution had been passed after*the expiry of twelve years from the date of the 
decree, the fact that an execution application had been filed in the transferee Court 
before the expiry of twelve years will not avail to save the decree-holder from the 
bar of section 48, Civil Procedure Code, Madali Adsmma v.Venkatasubbayya!, Manikam 
v. Ramaswgmi?, In the instant case, the order of transmission had been made after 
expiry of twelve years from the date of the decree, with the result that the appli- 
cation had to be held to be time-barred. 


RanGaswaMI REDDI o. DoraiswamMi Reppt, (195,) 2 M.L.J. 196. 

The repercussions of a material alteration of a promissory note by the 
plaintiff upon the recoverability of the consideration for the instru- 
ment have been examined from time to time by Courts in England as 
well asin India. In Davidson v. Cooper, Lord Denman C.J., observed that a party 
who has the custody of an instrument made for his benefit is bound to 
preserve it in its original state. In Gardner v. Walsh*, Lord Campbell, C.J., pointed 
out that “ the defendant is discharged from the liability if the altered instrument, 
supposing it tobe genuine, would operate differently from the original instrument, 
whether the alteration be or be not to his prejudice”. These decisions signify 
that any, alteration of the instrument will disqualify the plaintiff from recovering 
i ive of the question of prejudice or absence of it. a however, the alteration 
had made by a stranger the plaintiff will not be affected. In Hutchins v. Scott, 
Alderson, B, stated : ‘ It is difficult to understand why an alteration by a s 
should in any case avoid the deed, why the tortious act ofa third person should affect 
the two parties to it unless the alteration goes to the length of making it doubtful 
what the deed originally was or what the- parties meant”. The same principle 
was laid down in Kong and Shanghai Bank v. Lo Lan Shi*. In that case with 
reference to the provisions of the Bills of Exchange Ordinance, 1883 of Hong Kong, 
Lord Buckmaster observed : “‘ Both the history of the law which this section 
enunciates and the terms of the section itself show that it relates only to alterations 
effected by the will of the persons by whom or under whose directions they are 
made, and that it does not apply to a change due to pure accident ”. In India, 
section 87 of the Negotiable Instruments Act had laid down that any material 
alteration of a negotiable instrument renders the same void as against any one who 
is a party thereto at the time of making such alteration and does not consent thereto, 
unless it was made to carry out the common intention of the original parties. Thus 
for the section to be attracted the alteration must be material and made without 
the consent of the other party. In Gooindaswami v. Aenea s the suit was to 


_ Tecover the amount due on a bond executed by the defendant on September 11, 


1882. The date had been altered to September, 25 while the bond was admittedly 
in the custody of the plaintiff. In holding that the bond became void by reason 
of the material alteration and the document could not+be received as evidence of 
the debt inasmuch as the contract between the parties had been reduced to writing 
and the plaintiff can recover only on the writing itself but not outside it, the Court 


observed : “ The contract between the parties having been reduced to writing 
ded ` 


and the only ground of action disclosed by the plaint being that which is foun 

upon the altered instrument Sal SERTI can only recover upon the writing. But it is 
undoubted law that the plaintiff cannot recover upon the written contract because 
it has been altered in a material part. Nor can the document be received in evidence 
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of the debt. . . In the present case, the suit is not based on any antecedent 
transaction for which the instrument was given as ity, nor did the execution 
of the instrument vest in the plaintif amy estate or right of the existence of which 
the deed would be evidence ”. The decision makes is clear that (a) material al- 
teration precludes the party from enforcing the instrumert, (b) the instrument can- 
not be received in evidence to prove the terms of thé contract between the parties, 
and (c) it may be a different matter if the suit was in respect of an antecedent loan 
for which the instrument is security or evidence. Where the material alteration 
was not made by the plaintiff but by some one else, then, the plaintiff’s rights will 
remain unaffected. Krushnacharana Padhi v. Gourochandro D Sumantot, the 
alteration in a promissory note had been made during the period when the plaintiff 


„was still a minor. Abdur Rahman, J., held that the alterations referred to in sec- 


tion 87 of the Negotiable Instruments Act referred to deliberate alteration by a party 
to the instrument or by one on whom his interest has devolved and not by a stranger, 
particularly when no conduct could be imputed to the party in whose interest the 
alteration has been effected or from which either his complicity, laches or 
negligence may be inferred. This statement of the law was confirmed on appeal. 
After adverting to Lord Buckmaster’s remarks in the Hong Kong and Shanghai Bank 
Case,* Leach G.J., observed : “Jf a material alteration which is the result of an 
accident does not bring the instrument within the mischief of the section, surely the 
same must apply where a material alteration had been made by a meddlesome 
or maliciously minded stranger without the consent of the holder of the instrument 
and without any fraud or negligence on his part. To hold otherwise would mean 
the doing of grave injustice to an innocent party and this could never have been 
the intention of the Legislature in inserting section 87 in the Negotiable 
Instruments Act’’®. 

The question has been raised sometimes whether when the instrument evidencing 
the terms of a contract has become void by reason of a material alteration in the 
instrument it is still not ee for the plaintiff to recover from the other party 
thereto any advantage which that party, might have received in pursuance of the 
contract, under section 65 of the Contract Act. That section lays down that when 
an agreement is discovered to be void or when a contract becomes void any person 
who has received any advantage under such agreement or contract is bound to 
restore it or to make compensation for it to the person from whom he received it. 
In Chitturi Suriah v. Boddu 4, a sum of Rs. 800 had been advanced to the de- 
fendant by the plaintiff on an agreement of January, 9, 1910, to supply 300 bags 
of paddy at Rs. 3-11-0 per bag. The defendant could not perform part of the 
contract. On August 26, 1910, he returned Rs. 400 to the plaintiff. In regard 
to the remaining Rs. 400 the defendant said that the plaintiff had agreed to pop 
Rs. 150 in full quit and satisfaction. In a suit by the plaintiff for recovery of the 
entire balance it was found that in the ledger in which the terms of the contract 
were entered there was a material alteration. In holding that because of the last 
fact the plaintiff could neither enforce the contract nor recover any sum as damages, 
a decree was, moa pe for the,sum of Rs. 400, the admittedly unreturned , 
part of the advance. e conclusion was based in part on the admission of the 
defendant and y on Illustration (c) to section 65. Similarly, in Anantha Rao 
v. Surayya®, while affirming the principle that where a party to a written contract 
has made a material alteration of the terms without the knowledge and consent 
of the other party the former cannot enforce the contract, it was at the same time 


_ held that any advance which had been made and of which the defendant had not 


denied liability could be recovered. Thus in both the above cases the directions 
to return the advance was rested on the admission of party and was not by way of 

orcement of the contract. In Krushanacharana Padhi’s Caset, however, Abdur 
Eas J., observed in regard to the recovery of the consideration of the instrument 
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“ One may not be able to enforce the terms contained in the instrument but there 
can ke no objection to the Court looking at it and granting the relief on the basis 
as if the document had not come into existence. The promissory note having become 
void, the defendant who had received an advantage under the instrument 1s bound 
to restore it or to make*compensation for it. ere seems to be no reason why 
the Court should not act in such a case on the principle embodied in section 65 
of the Contract Act”. It is difficult to see how, when the instrument has become 
void by reason of a material alteration in its terms, and its terms in co uence 
had become unenforceable, the remedy could be had as it were by the peckdnae, 
since it is not possible for the plaintiff to let in evidence of the terms of the Contract 
_ in any other way by reason of the principle in section g1 of the Evidence Act, Sec- 
tion 65 of the Contract Act cannot apply because what becomes void by reason of 
the material alteration is the instrument embodying the terms of the Contract 
and not the contract itself. The instant case points out that if the loan evidenced 
by the note had been advanced on an earlier date and the note had been cxe- 
cuted subsequently, the note may be treated as an acknowl t of the loan 
and as security, for it and the plaintiff may obtain a decree on the loan despite 
the note becoming unenforceable on account of the material alteration, But where ,ʻ 
the money was advanced only at the time of the note section gi of the evidence 
Act will bar the admission of evidence aliunds to prove the passing of consideration, 


Tre INDIAN InsvRANGE @ BANKING CORPORATION, LTD., SALEM 7, PARAMA~ 
sva MUDALIAR, (1957) 2 M.L.J. 256. 


Under section 70 of the Transfer of Pro Act, the mortgagee, in ~ 
the absence of a contract to the contrary, shall, c purposes of the security, 
be entitled to accessions to the TR would follow that a purchaser in exe- 
cution of the mortgage decree will have the same right. To encourage trade, 
in England, the principle is relaxed to some extent as regards trade fixtures., It 
§s however confined to cases arising out of the relation of landlord and tenant and 
does not apply where the n who annexes the fixture is the owner of the soil 
whether the annexation of the fixture was for a ent purpose and for the 
better enjoyment of the land or for clan rag of trade or manvyfacture, Fisher v.. 
Dixon', Mather v. Fraser*, Culloick v. Si 3, In India, the ish law rules 
as to fixtures do not in terms apply. It is essentially a question the intention 
e paa ey age ae ee 
Act. Satyanarayanamurthi v, Gangayya*, it was observed: ‘ We are 
to assume that in certain circumstances, machinery existing in the 
pines on the dete GE The erortaase nd Erea Gad ery sibseauectly installed cases 
may pass under a mo of premises. . . It may not always be possible to 
treat the machinery brought into a building as an i croemion Within the meaning 
of sectione 63 Asr 70 oE ee a It may in some cases become 
necessary to consider how far the definition of the ression ‘attached to the 
, earth’ in section 3 of the Transfer of Propgrty Act will bear upon the decision of 
the question ”. igs tai it is a question of fact the relevant factors in as- 
certaining the intention of the parties will be the extent of annexation and the o 
of it. In Veerappa v. Ma Tin’, it was held that machinery in a mortgaged bui 
will not become a part of the security unless it is attached to the building for the 
permanent beneficial enjoyment thereof. In Narayan Sa v. Balagurustoami Nadar’, 
the question was t passed to an execution purchaser, the premises sold having 
been described as “ distillery buildings’. It was held that the distillery vats were ` 
movables having been brought in for trade purposes and not for the beneficial en- 
_ joyment of the building. e Court observed : “ In cases where business is carried 
on in the premises and the sale is only of the premises and not of the business af a 
going concern orgthe premises together with the fixtures or machinery, prima facis all 


T e 
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that the purchaser is entitled to are the buildings. It can hardly be the intention of 
the ‘parties when they sell the buildings alone without reference to the machinery 
or business that the purchaser should get the valuablé machinery in the buildings 
‘by calling them fixtures and by claiming to get them under that head”. Jn 
the case under notice, the-property sold had. desdtibed as “municipal S. 
No. 222-Br, together with the cinema theatre building being built on dates of suit _ 
mortgages and subsequently completed and famed ‘Shanmugha Talkies’ with 
compound. walls all round”. The question at issue was whether it would include 
what had been brought into the premises for the purpose of running a cinema, in 
the building, and in particular. 94 ceiling boards and 4 exhaust fang. It was held 
that what was sold was only the building and not the theatre as a going concern, 
that therefore the articles in question cannot: be regarded as attached to the building 
and, forming part of it, and that the purchaser in execution of the mortgage 
decree. would not be entitled to the same. . i 

à 


ČHINNAPEA CHETTY v. GOPALA Curry & Bros., (1953) 2 MLL.J. 269. ° 


t The” raison 'd’'etre behind the judgment-debtor being allowed to` apply 
for the’, setting ‘aside of an execution sale, even where he had subs 
quently to’ the ‘sale sold away the property” has been’ vividly explained 
in Swndaram v. Mapusa Maouthar1. Wallis, C.J., observed in that case: 
“ Section g10-A was introduced into the Civil Procedure Code, in the interests 
of‘ the judgment-debtor to protect him from loosing his property by a Court 
sale at an under-value as too often happens.’ Now,'so far as the judgment-debtor’s 

. pro is concerned, his interest in.setting aside the Court sale is just as ‘great 
when he has effected a private sale after attachment as when he has not. On set- 
ting aside the Court sale, if he has not effected.a private sale, he gets back the pro- 

itself ; if he.has effected a private sale after the attachment he gets the price 

into, which he has converted the property. If he fails to set aside the Court sale 
the private sale goes off and he gets jin neither the property nor the price. Thè 
right ge him by the Code puts him much in the position of a.mo r and he 
loses his equity of. redemption unless the sale is set aside. He therefore retains a 
„Clear interest in getting aside the,sale’. . It was also held that the purchaser from 
the judgment-debtor cannot apply to'set aside the execution sale under that pro- 
vision. In.1936, Order.g1, rule 89, was amended providing that where immovable 

e Property was sold in execution of a decree the judgment-debtor or any holding 
an interest in the property may.apply to have the sale set aside.- In F akrana iEn 
v. Salyanarayana?, it was held that a person buying the property.from the judgment- 
debtor subsequent to the Court sale will under the amended Order a1, rule 89, bea 
person a interest in the property for the purpose of applying to set aside 
the sale. In instant case it was contended that in view of the fact. that such 
purchaser had now been granted the right to ate to set aside the sale the judg- 
ment-debtor has no longer any need for the right be himself and therefore should 
be deemed to have-lost his right: to apply under. Order 91, rule 89. The conten- , 
tion, was. repelled Gintera mainly in view of the fact that the term ‘ judg- 
ment-debtor’ is expressly retained in the rule and not dropped despite its 
‘amendment. ae os 3 
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NOTES OF RECENT CASES. 


[Supreme Courr.] 
S. R. Das, C.J., T. L. Venkatarama Alyar, Sardar Syedna Tehar v. 
S. K. Das, A. K. Sarkar and Vivian Bose, FF. State of Bombay., 
27th November, 1957. C.A. No. 99 of 1954; 
Constitution of India (1950), Articles 132 and 133—Certhficats of fitness for — 
If can be granted in respect of interlocutory orders—Appeal not competenti under 132 
—Grant of ceritficate—Effect. 7 
“We are clearly of the opinion that the appeal is not competent under Article 
132 of the Constitution and the fact that the certificate has iven does not 
ter the position. It is said that the certificate is also under Article 133 of the 
Constitution, but under that Article also, an rites lies only against ju th, 
decrees and final orders and so certificate could not be granted in respect of the 
interlocutory finding.” 
1948 P.C. 66 considered. 
N. C. Chatterjee, for -Appellant. ° 
P. A. Mehta, for Respondent. 


G. R. Appeal dismissed. © 


[Sorre Court.] 


R. Das, C.F., T. L. Venkatarama Aiyar, P. Balakotiah v. Union of India. 
K. Das, A. K. Sarkar and Vivian Bose, JJ. C.As. Nos. 46-48 of 1956- 
grd December, 1957. 

Railway Services Shree 7 National Security Rules, 1949)—Constitution of 
India (1950), Articles 14 and 19 (1) (c) and 311. i 

The Railway Services (Safeguarding of National Security) Rules 1949, did 
not contravene the provisions of Articles 14, 19 (1) (c) and 311 of the Constitution. 

The order terminating the services under rule 3 of the Security Rules stands 
on the same footing as an order of discharge under rule 148 and it is neither one of . 
dismissal nor of removal within the meaning of Article 311. i 


H. J. Umrigar, for Appellants in C.A. Nos. 46 and 47 of 1956. 


S. 
S. 


D. L. Jiwan, for Appellant in C.A. No. 48 of 1956. k 
Ganapathi Ailgar, for Respondent. 
GR o Appeals dismissed. 
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[Supreme CourrT.] 


B. P. Sinha, S. J. Imam, S., A. Venkataraman v. State. 
and J. L. Kapur, JF. Cr. A. No. 130 of 1956. 
grd December, 1957. a) e 
Prevention of Corruption Act (I of 1947), secon 6—Scope—A public servani— 


If includes one who has ceased to be in service—Prewious sanctlon—If essential for taking 
congnizance of offence committed by such person. 

Section 6 of the Prevention of Corruption Act was not applicable to a person 
who had ceased to be a public servant at the time when the Court was asked to take 
cognizance of the case against him. Section 6 certainly does prohibit the taking 
cognizance of his offence without a previous sanction, while he is still a public 
servant, but that prohibition does not continue after he has ceased to be a 
public servant 


N. C. Chatterjee, for Appellant. 
C. K. Daphtiary, Solicitor-General of India, for Respondent. 


, G.R. Appeal Asmissed. 
[Supreme Covurt.] 

B. P. Sinha, S. J. Imam and F. L. Kapur, FF. V. D. Jingan v. State of U.P, 

: grd December, 1957. Cr. A. No. 25 of 1956, 


Prevention of Corruption Act (II of 1947), section 6—Criminal Procedure Code (V of 


_ 1898), sectlons 173 and 561-A 


A withdrawal of a case resulting merely in a discharge did not prevent the 
prosecution being recommenced on a fresh complaint. When the fresh complaint 
was filed the appellant was not a public servant and, therefore, the Court could 
take cognizance without a previous sanction under section 6 of the Prevention of 
Corruption Act. 

J. G. Sethi, for Appellant. 

G. C. Mathur, for Respondent. 


G.R. ° Appeal dismissed. 

A (Supreme Coort.]} 
N. H. Bhagwati, B. P. Sinha, S. J. Imam, Jagannath Behera v. 
J. L. Kapur and P. B. Gajendragadkar, JF. Raja Haribar Singh. 
6th December, 1957. C.A. No. 309 of 1955. 


Orissa Tenants Protection Act (III of 1948), and Article 19 of the Constitutlon— 
Jurisdiction of revenue officer. 

“The revenue officer would have jurisdiction to entertain the dispute between 
the appellants and the respondent which arose out of his action in evicting them 
from iis lands.” 

G. C. Mathur, for Appellant. 


C. K. Daphtary, Solicitor-General of India, for Respondent. 


G.R. Appeal allowed. 
[Supreme Covrt.] š ° 
S. R. Das, C.F., T. L. Venkatarama Alyar, Khem Chand v. Union of India, 
S. K. Das, A. K. Sarkar and Vivian Bose, FJ. C.A. No. 353 of 1957. 
a 13th December, 1957. l 


Constitution of India (1950), Article 311 (2)—Government of Inga Act, 1935—Sec- 

Hon 240— Scope. š ` 
Before a Government servant is dismissed or removed or reduced in rank, he 

should be given an opportunity to not only defend himself against the charges levelled 
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against him by cross-examining witnesses, but should have also an opportunity to 
make his representation against the punishment proposed to be inflicted on him. 
Tt is true that Article 311 (a) does not, in terms, refer to different stages at which 
opportunity is to be given tg the officer concerned. All that it says is that the Govern- 
ment servant must be giten a reasonable opportunity of showing cause against the 
action proposed to be taken in regard to him. He must not only be given an oppor- 
tunity, but such an opportunity must be a reasonable one. In order that the oppor- 
tunity to show cause against the proposed action may be regarded as a reasonable 
one, it is quite obviously necessary that the Government servant should have the 
opportunity to say if that be his case, that he has not been guilty of any misconduct 
to merit gny punishment at all, and also that the particular punishment proposed 
to be given is much more drastic and severe than he deserves. 


1945 F.C.R. 103: (1945) 2 M.L.J. 270: 1945 F.L.J. 129 (F.G.), considered. 
J. Sharma, for Appellant. 

C. K. Daphtary, Solicitor-General of India, for Respondent. 

GR Appeal allowed. 


[Supreme CourT.] 
S. R. Das, C.J., T. L. Venkatarama Alyar, State of Kerala v. P. J. Joseph. 
S. K. Das, A. K. Sarkar and Violan Bose, F]. G.A. No. 172 of 1954- 
18th December, 1957. 


Cochin Abkari Act (1077) 1902—Constitutlonal valdity—Articles 14 and 19 (1) (g) 
of the Constitution of India—Impost not authorised by law. 

An impost not authorized by law, could not possibly be regarded as a reasona- 
ble restriction and must, therefore, infringe the right of the respondent to carry on 
his business which was guaranteed to him by Article 19 (1) (g) of the Constitution. 
The impost was nothing but an executive order, if an order it was, which had no 
authority of law to support it and was, therefore, an illegal imposition. 


U. M. Isaac with S. Bahadur, for Appellant. 


P. Govindan Nair, with K. Pillai for Respondent. e 
G. R ES Appeal dismissed. 
[Supreme Covurt.] ° 
N. H. Bhagwat, B. P. Sinha, S. F. Imam, C. I. Spg. & Mfg. Co. v. 
J. L. Kapur, and P. B. Gajendragadkar, JJ. W Municipality. 
18th December, 1957. C.A. No. 119 of 1953- 


Interpretation of Statutes—C. P. & Berar Municipalities Act (II of 1922), sections 66 
(1) and 83 (2)—Torminal Tax—“ Imported into or exported from limits of Municipality.” 


In construing the words of a statute if there were two possible interpretations, 
then effect was to be given to the one that favoured the citizen and not the one that 
imposed a burden on him. 

C. K. Daphtary, Solicitor-General of India, for Appellant. 

A. V. Viswanath Shastri, for Respondent. 


G.R. — Appeal allowed. 
[SUPREME Courr.] ' 

N. H. B , T. L. Venkatarama Aiyar, Bombay Dyeing & Mig. Co. v 
S. K. Das, A. K. Sarkar and Vivian Bose, FF. State- 
20th December, 1957. C.A. No. 167 of 1454: 


Bombay Labur Welfare Fund Act of 1953, section 3 (2) (a) and (b)—Constitational 
palidity— Article? 19 (1) (f) and 31 (2)! of the Constttutlon—Payment of Wages Act (IV of 
1996), sactlons 8 and 15—Contract Act (IX of 1872), sectlon 56—Limitatlon Act. 


t 
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“The Teal point for determination is whether on payments of the amounts in 
accordance with section g (1) of the Bombay Labour Welfare Fund Act, the employer 
gets a discharge of his obligations to the employees in respect of wages due to 

We are of the opinion that even if the matter is ed by section 56 of the 
Contract Act the employer is no more discharged than by the operation of the bar 
of limitation under section 15 of the Payment of W Act or ‘he provisions of the 
Limitation Act. In this view it must be held that the provisions of the impugned 
Act are unconstitutional in that they take away the property of the ap t in 
violation of either Article 1g (1) (f) or Article 31 (2) of the Constitution.” The 
Court held that section g (2) (b) of the Act was void and section g (2) (a) was 
valid and the appeal was therefore partially allowed. 


R. F. Kohla, for Appellants. 
H. M. Sroa, for Respondents. © 


GR, ae Appeal partially allowed. 
Reamaswami, F. Krishnamurthi, In re. 
4th November, 1957. S. R. No. 27517 of 1957. 


Court-fees—Refund of —Memorandum of Appeal with deficit Court-fee—Retaned and 
not re-presented— Appeal becoming unnecessary—Rsfund of Court-fee paid—When permissible. 

Where an appeal which has been registered and numbered is withdrawn as 
having become unnecessary no refund of Court-fee can be ordered. 

I.L.R. 57 Mad. 1028: 67 M.L.J. 321 and (1937) 2 M.L.J. 788, referred. 


But where an appeal was presented with a deficit Court-fee and was returned 
but was not re-presented as having become unnecessary, though no refund of Court 
fee could be ordered by Court under the previous Court-fees Act, still the Court 
could issue a certificate that the appeal was not numbered and direct the peer 
to apply to the Revenue Authorities for ex-gratia refund as in the case of spoiled 
stamps. 

[Policy of the Legislature that refund in such cases is just and equitable as 
indicated by sectidn 66 (1) of the Madras Court-fees and Suits Valuation Act, 1955, 
pointed out]. 

e (1950) 1 M.L.J. 222, followed. 


T. S. Santhanam, for Appellant. 


R.M. ` Orders accordingly. 
Somasundaram, 7. Public Prosecutor v. 
15th November, 1957. Sami Venkataraman. 
: Cri. Appeal No. 95 of 1957; 


Prevention of Food Adulteration Act (XXXVII of 1954), sectlons 10 (7) or 16 (1) (b) 
—Preventing an Inspector from taking sample—When an offence—Necessity for witnesses 
—When arises. 

In order to make out a case that an offence under section 16 (1) (6) of the Preven- 
tion of Food Adulteration Act has been committed it should be established that the 
articles of food, a sample of which was sought to be taken by the Inspector and which 
was prevented, was intended for sale. Ifthe article was in a shop then there would 
be a presumption that it was intended for sale. But where it was in a house it 
should be proved that it was intended for sale. Only then the prevention of an 

ector from taking sample would amount to an offence under section 16 (1) i 
ofthe Act. Section 10 Gy of the Act relating to witnesses being taken 
attracted only when a sample is taken. Where the taped ae evened ore 
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ing the sample there is no question of any witnemes being taken under section 10 
(7) of the Act. 1 


The Public Prosecutor (P. S. Kallasam), for Appellant. 
S. Mohan Kumaramartalam and K. V. Sankaran, for Respondent. 


RM. e mm Appeal dismissed. 
[FuLL Bsncu.] 

Rajagopalan, O.C.F., Ramaswami and Board of Revenue, Madras v, 

Rajagopala Ayyangar, FF. Madalai Nadar and Co, 

18jh November, 1957. R.C. No. 107 of 1956. 


Stamp Act (IT of 1899), Articles 19 and 39 (b) of Schedule 1-A (Madras 
Amsndment)—Deed of disso of partnership—Partnsr relinguisthng his interest in the 
partnership properties—If amounts to conveyance. 

A deed of dissolution of partnership which recites that the outgoing partner shall 
have no interest whatsoever in any of the properties of the partnership and provides 
for the ascertainment of the profits payable to such partner cannot be said to amount 
also to a conveyance deed of the interest of the outgoing partner. Any payment 
made to such a partner when the partnership was in existence cannot be construed to 
be the consideration to render the deed of dissolution of ership as one of con- 
veyance. Such a deed is chargeable to stamp duty only under Article 39 (6) of 
Schedule 1-A of the Stamp Act and not under Article 19. 


LL.R. 32 Bom. 505; (1955) 2 M.L.J. 166, distinguished. 
The Government Pleader (B. V. Viswanatha Ayyar), for Petitioner. 


M. Subbaroya Ayyar, V. Setkuraman, S. Padmanabhan and S. V. Subramaniam, for 
Respondent. 


R.M. — Reference answered accordingly. 
Ramaswami, F. Janakiram v. Nagammal, 
2oth November, 1957. G.R.P. No. 543 of 1957. 


Madras Buildings Lease and Rent Control Act (XXV of 1949), section 7 (2) (t0)—. 
Acts of nulsance—Usse of indscent and vulgar language by tenant—If a for sviction 
—Sectlons 12 and 12-B—Appellate authority—Duty to give reasons $r interfaing with 
orders of Rent Controller. 

Where a tenant and her daughter indulge in quarrels among themselves oe 
vulgar and indecent language and abuse other tenants in indecent l su 
conduct will amount to nuisance entailing eviction under section 7 (2) (io) of the 
Madras Buildings Lease and Rent Control Act. 

Where the Rent Controller has discussed the evidence and has given reasons 
for his order, it is not proper for the appellate authority under Act to set aside the 
order by merely saying that the evidence is vague. It is the duty of the appellate 
authority, while interfering with an order of the Rent Controller, to give his reasons 
for not accepting the evidence on record. 


T. R. Sundaram, for Petitioner. 
T. M. Venugopala Mudaliar, for Respondent. 


RM. — i Petition allowed. 
Somasundaram, J. Meenal v. Subbiah Naidu. 
2oth November, 1957. Crl. Appeal No. 417 of 1957." 


Madras District Police Act (V of 1861), sectlon 53—Prior notice of intended action 
against police officlal—sScope of provision. 
Section 53 9f the Madras District Police Act refers to two kinds of proceedings, 
viz., actions and tions that may be brought against a police officer by persons 
complaining of*their conduct. Actions are treated as different from prosecutions. 
While the period of limitation of three months before which the proceedings should 
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commence apply both to actions and Aa the requirement as to one 
month’s notice applies only to actions, which mean civil actions as distinguished 
from prosecutions which are criminal in mature. In respect of criminal prosecutions 
no such notice is necessary under section 53 of the Aot. 3 
K. Narayanaswami Mudalier and N. Thirugnanasundaram, for Appellant. 
The Public Prosecutor (P. S. Kalasam) fot Respondent. 


R.M. — Appeal allorosd. 

Ramaswami, 7. i Narayanaswami Chettiar, In re. 

25th November, 1957. S.R. No. 2 of 1957. 
57 95 


Civil Procedure Code (V of 1908), Order 20, rule 11 (2) and section 47—Order or 
an application for payment of decres amount in instalmenis—If appealable under section 47 
of the Code. 

An order passed on an application under Order 20, rule 11 (2), Code of Civil 
Procedure (as arda a Meda permitting a judgment-debtor to pay the decree 
amount in instalments, is one passed in exercise of the judicial discretion of the 
Court after hearing both sides and as such an appeal against such an order 
would lie under section 47 of the Code. 


4 Rang. 24; AIR. 1931 Rang. 152; A.I.R, 1943 Nag. 437, followed. 
N. K. Mohanarangam Pillai and N. K. Pattabiraman, for Appellant. 
The Government Pleader (B. V. Viswanatha Ayyar), for Respondent. 


R.M. ——— Office note answered accordingly. 
Ramaswami, J. Nallasivam Chettiar v. 


11th Dacember, 1957. Avudayammal, 
; C.M.P. No. 8133 of 1957 
(S.A. No. 1056 of 1954). 


Practice—Directions given by the High Court (in a pending second appeal) to the lower 


Court to determine ths of money to be paid to a clalmant—Swubsequent disposal of the 
E AA BE aa a EEEO EEEE BE EE 
app e 

In a second appeal ing before it the High Court passed orders on a Civil 
Miscellaneous Petition directing the lower Court to determine the quantum of 


to be provided for one of the defendants out of the joint family 


funds. During the pendency of the proceedings in the lower Co Pal dase 
FG tees eT at isonet of oe eee y by the 
High Court. It was contended that the di of the second appen automatically 
terminates the p i before the lower Court commen in pursuance of 
the earlier directions of the High Court. 

Held that the lower Court can proceed and complete the enquiry in pursuance 
of the earlier directions even though e main appeal itself has been of 
by tbe h Court. eere a by any order of the lower in 
that it is open to them to file an appeal against the said order treating it 
as an interim decree or agitate the matter in an appeal against the final decree as 
the circumstances may require. 

Section 151, Civil Procedure Code, does not enable a party to file an apph- 
cation in the h Court, after the disposal of the second appeal, for directions that 
- the lower Court is not competent to proceed with the inquiry fh pursuance of the 
earlier directions. 


I.L.R. 35 All. 159; (1951) 2 M.L.J. 176; ILL.R. 57 All. 977, referred. 


` R. Desikacharl, T. S. Arunachalam, Fyzee Mohammad and N. K. Panchapakesan, 
for Petitioner. . 


A. Balasubramaniam (amicus curias), for Respondent. © 
R.M. —— Petition dismissed. 
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Bashegr Ahmed Sayeed and Venkataraman and Co. v. 
ubramanyam, FF. . ° Union of India, 
goth October, 1957. œ Appeal No. 957 of 1953, 


-© Rallways Act (IX of #80), sectlons 55 and 56 and Condition 10 of the Railway 
Recelpt—Right of Railway Management to sell the goods consigned—Whsn can be exercised 
—Duty to give notico—If can be conirdcted out of —Suit for damages for conversion—Limita- 
tlon for—Limitation Act (IX of 1908) Articles 31, 36 and 48. 

A Railway administration has a right to sell the consigned to them for 
carriage only in accordance with the provisions of the law authorising them in 
that beha#f. Any sale of the goods delivered to them contrary to ae preva of 
the Statute will be without legal authority and wrongful and the Railway will be 
guilty of conversion. It is not open to the Railway to contract itself out of the 
statutory obligations. : 

Where the consigned remain un-claimed and the owner of the goods 
is known the Railway is under a statutory duty to give the notice required by section 
56 (1) of the Railways Act before exercising their right of sale. ‘The right to sell 
will accrue to them only when such a notice is given. Any sale in contravention 
of the provisions of the section will be invalid. The po ee to be followed in 
regard to the sale is laid down under section 55 (2) of the Act. The‘fact that the 
Railway is authorised, under section 55 or condition 10 of the forwarding note, . 
in certain cases to sell the in their custody for non-payment of charges does 
not mean that the railway 1s at liberty to sell the ds of a consignor without any 
“notice to him merely because the goods are likely to get deteriorated. In cases 
of perishables a sale without notice might be justified only if the right to sell has 
accrued under section 56 of the Act. ; 

A suit for damages for wrongful conversion will be governed by Article g1 
of the Limitation Act and not Article 48. s 

Quasre.—Whether Art. 36 can apply? 

A.LR. 1994 Pat. 507 Diff. 

29 M.L.J. 342: I.L.R. 39 Mad. 1 (F.B.) Ref. 

V. C. Gopalaratnam and L, V. Krishnaswami Ayyar for Appellant. 

S. S. Ramachandra Ayyar for Respondent. 


R.M. — Decres in part, 
Ganapatia Pilla, J. Muthukrishna v. Meenakshi. 
8th November, 1957. S.A. No. 16 of 1956, 

Husband and Wife—Foint possession and one of properties as per compromise 
dscres for maintenance and separate residence—Subse resumption of cohabitatlon— 
Effect of—Pending suit for partition and possession on the basis of the decree for separate 
residence and maintenance—Sustainability. 


A suit instituted by a wife against her husband for separate maintenance was 
compromised granting the wife a right to j6int posceion and enjoyment of certain 
properties, along with her husband and if such joint possession is impracticable, 
a right to partition and separate possession. On this basis the wife filed a suit for 
partition and pending this the wife resumed cohabitation with her husband. It 
was contended that the resumption of cohabitation has rendered the decree for 
sp ae maintenance ineffective, and as such the suit for partition has to dismissed 
in Umind. ° . 

Held that a resumption of cohabitation with the husband would generally 
be sufficient to render ineffective a decree for separate maintenance obtained by 
the wife against her husband as the very basis of the decree has ceased to exist and 
it is not necessary to show further that the cause which rendered such a decree neces- 
sary has also begn removed. The position may however be different in cases where 
under a tentative arrangement, with no intention of abandoning her rights under 
the decree, the wife temporarily agrees to live with her husband. Even so in 
where the union was brought about by deceit or compulsion. : 


‘ 8 


(1941) 2 MLL.J. 263: ILL.R. 1942 Mad. 24: (1 2 M.L.J. 519: LLR 
1949 oe 613, Referred. m = (3948) aS 

coe 2 M.L.J. 610, Followed. . - f Sia 

1943) 2 M.L.J. 359: (1948) 2 M.L.J. 579, Dist. t 

The subsequent suit for partition based on such a decree, which has since become 
ineffective, has to be dismissed. It is not nece@sary in such cases that an enquiry 


should be held in that suit and the decree for separate maintenance should be re- . 


corded as satisfied before it could be pleaded in defence in the subsequent suit for 
tion. j 
P. S. Balakrishna Ayyar and P. S. Ramachandran, for Appellant. e 
K. Kalyanasundaram, for Respondent. 


_ RM. — Appeal allowed-: Leave granted. 
Rajagopala Ayyangar, F. Manickavasagam v. 
12ih November, 1957. ` I.T.O. Coimbatore. 


Income-tax Act (XI of 1922), section 35—Scope of. 

The return of an assessee included the dividends received from a particular 
company declared for particular year of account of the company and the assessment 
order was based on that return. But during the same accounting year of the assessee 
he was deemed to have received another item of dividend from the same company. 
But there was no error in the assessment order in so far as the return submitted for 

that year. ? 

Held that the non-inclusion of any item in a return leading to under-assessment 
could be rectified only by recourse to section 34 of the Income-tax Act and not to 
section 35 which is applicable only to cases of errors apparent from the record. 
Errors in assessment due to non-inclusion of income from an entire source or non- 
inclusion of certain items under a particular source are not errors rectifiable under 
section 35 of the Act. But where the original order of assessment was based on 


a particular assumption which is proved to be erroneous later it could be rectified _ 


by recourse to section 35 of the Act. 


M. Subbaroya Ayyar, V. Sethuraman and S. Padmanabhan for Petitioner. 
C. S. Rama Rao Sahib for Respondent. 


RM. —— i Orders accordingly. 
atla Pilla, F. Current Circulati a AN 
"13th November, 1957. ; Raja Veluggoti Yadan 
7 


C.R.P. No. 1486 of 1956. 

Madras Buildings (Leases and Rent Control) Act (XXV of 1949)» section 7) @) 

E by tenant without }consent—What amounts eae mortgages 
ase—Morigagor ownsr—How far bound by ths terms after r tion. 

An equitable mortgagee of a premises, with a right to let in tenants on the 
remises and collect the rents, will be a landlord within the meaning of the Madras 
uildings Lease and Rent Control Act. Where a such a landlord grants a general 

written lawful ission to his tenant*to sub-let the demised premises, the mort- 

r owner who becomes the landlord after redemption of the mortgage will be 

bound by the terms of the prior lease. Where the owner mortgagor recognises 
the tenant and collects the rents, he must be deemed to have ratified the lease 
originall ted by the equitable mortgagee. 

Otan Wheba the category of ns who are defined to be ‘landlords ’ 

-under section 2 (3) of the Act would be the same as the cattgory of landlords 
indicated by section 7 of the Act for purposes of eviction in view of sub-section (7) 
of section 7? ; 

(r949) 2 M.L.J. 597 : (1950) I M.L.J. 655, referred. : 

; valid written consent given by a landlord at the time the sub-letting took 
place will bind his successor. ° 
Rajah Ayyar and V. Seshadri for Petitioner. 
Lkinkasea Reddit for Respondent. 


K. 
B. 
R.M. — Petion allowed. 


Subramanyam, F. N a. Govindarajulu. 
15th November, 1957. Š C.R.P. Nos. 525 cto, of 1957. 

_ Madras City Tenants Prptection Act (VI of 1921), sections 7-A, 8 and 9 and Amsnding 
Act (XIX of 1955), sectlod 10 (1)—Effect of amendment on decreas in ejectment which have 
not been been Tenant When can take e of the Act—. of Limitaon— 
Delay—If could be excused—Fair rent—When be determined. 


It is no doubt true that the benefits of section 9 of the Madras City Tenants 
Protection Act as amended by Act XIX of 1955 has been made applicable to even 
cases of tenancy wherein a decree in ejectment has been pae but has not been 
executed ‘before the coming into force of the amending But a tenant who 
secks to take advantage of the amending provisions has to apply under section g 
of the Act within one month of the coming into force of the ee ing Act for a 
direction that the landlord should sell the land to him. This is a rule of limitation 
which cannot be relieved against by the Court in the absence of any express pro- 
vision in the Act. ° 


An application for fixation of a reasonable rent under section 7-A of the Act 
can be e only by atenant who has a right to continue in occupation of the land 
and not by a person against whom an order for eviction has been made. 

K. Srinivasan and K. Shanmugham for Petitioner. 

G. T. Ramanujachari for Respondent. 


, 


R.M. — Orders accordingly. 
Rajceepels Ayyangar, J. Artisan Press v. I. T. O. Madras. 
gth November, 1957. W.P. No. 28 of 1956. 


Income-tax Act (XI of 1922), section 28—Applicability—Initiation of proceedings for 
leny of penaltp—What amounts to. 

To initiate a weer or to take the first step’ A direction by the 
Income-tax Appellate Trib to the office to issue a notice to the assessee to show 
cause why a penalty under section 28 (1) (c) should not be levied is certainly a 
step in the proceedings for levy of a penal 7 under the section and, the Tribunal will 
have jurisdiction to continue the pee even after the order under section 
33 (4) of the Act has been made. e fact that the notice under section 28 (3) was 
actually dated and despatched at a subsequent date, after the date of the order under. 
section 33 (4), does not affect the validity of the penalty proceedings, if they have 
been ‘ initiated ’ at a time when the Tribunal was seized of the assessment proceed- 
ings, thus statisfying the requirements of section 28 (1) of the Act. 

(1955) 2 M.L.J. 477) Referred. 

G. R. Fagadisan and T. V. Balakrishnan for Petitioner. 

C. S. Rama Rao Sahib for Respondent. 


RM. - ETES A z 
Ramaswami, J. ! iah v. 
20th November, 1957. Hanuman Bank (In Liquidi. 
i S.A. Nos. 425 to 454 of 1955. 
Banking C Act (X of 1949), sections 45-B and 45-C—Transfer of pending 
procesdings to gh Couri—Scope FA , 
The expression ‘ relating to winding up’ in section 45-B of the oe 


panies Act is wide enough to cover even claims against the company which may 

not strictly be matters connected with the winding up and the word ' claims’ is also 

of exhaustive significance. Hence a claim of occupancy right made by a tenant 
7 a Banking Company will be a matter relating to winding up and as such, 

the proceedings’ will stand transferred to the High Court under section 45-B of the 

Act. 

M—N RG 
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(Scheme of Legislation explained—Power of Parliament to legislate considered 
—Case-law reviewed.) . ° 

G. R. Jagadisan and A. R. Ramanathan for Appellant. 

G. N. Chari and R. Srinivasan for Respondent. 


RM. ———. ‘Appeals dismissed: Leave granted. 
Panchapakesa Ayyar and - Thangalaxmi v. Arunachalam. 
Ganapatia Pilla, FF. W.A. No. 96 of 1957. 


aand November, 1957. 
Elections—Municipal Elections—Tribunals undsr—Power to allow further particulars. 


Though an Election Tribunal created under the law relating to Elections has 
no inherent or common law powers, like a Court of law or equity and though there 
is no express statutory pon in such cases as under the Representation of the 
People Act, 1941, still the power to allow amendment as under Order 6, rule 17, 
Civil Procedure Code, which is conferred on such Tribunals will include the power 
to allow an amendment by way of further particulars. The enumeration of certain 


provisions of Order 6, rule 17, is not exhaustive but is only illustrative. 

Though the statutory provisions under the Representation of the People Act, 
1951, relating to Parliamentary elections is not directly applicable to elections under 
the Municipalities Act, still the principles of that law may be applied to these cases 
also by analogy. In he absence of express statutory provision it is desirable to 
apply uniform rules to all elections regarding corrupt practices and irregularities. 

(1956) I M.L.J. 40 and (1957) S.C.J. 297 Expl. 

W.P. No. 74 of 1953 diff. 

W.P. No. 893 of 1953 appl. 

G. R. Fagadsan for Appellant. 

S. Ramachandra Ayyar and V. S. Ramakrishnan for Respondent. 


R.M. —— Appeal dismissed. 
Rajagopalan, O.C.g. and Abdul Kassim v. I.T.O., Karaikudi. 
Rajagopala Ayyangar, J. W.P. No. 896 of 1956. 


° Incoms-tax Act (XI of 1922), sectlon 46 (2)—Scops of—Recovery of arrears of 
tax by issus of certificate to ths Collsctor—If applicable to cases of recovery from legal 
representatives of an assesses. 

In order to attract the provisions of section 46 (2) of the Income-tax 
Act relating to recovery of tax due from an assessee ugh the Collector as an 
arrear of land revenue, two conditions must be satisfied, namely, (1) the amount 
must be in arrears and (2) the arrears must be due from an assessee. The recovery 
of the arrears under section 46 (2) of the Act is limited by the same considerations 
which would decide whether an assessee is in default within the meaning of section 
46 (1) of the Act. A legal representative of a deceased asseasee, it has been held, 
is not himself an assessee within the meaning of section (1) of the Act and as such 
he cannot also be an asseasee under section 46 (2). is liability to pay any tax 
due by the deceased assessee is limited by the possession of assets of the deceased. 
Hence the Income-tax Officer has no EEA to issue a certificate under sec- 
“tion 46 (2) of the Act for recovery of the tax from the legal repfesentative treating 
him as the assessec. 

_ (1956) 30 LTR. 286, referred. 

(1956) 29 I.T.R. 708, followed. 

M. R. M. Abdul Karim for Petitioner. 

C. S. Rama Rao Sahib for Respondent. 


R.M. a Cerificate set aside. 


II 


Subr J Nataraja Pillai and Co., In re. 


ahmanyam, J. a 
29b November, 1957. . C.R.P. No. 1638 of 1957. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section € 


of name of institution-landttrd after an order of eviction is made—E-xecution of the or 
under the old nams—Paermissibility. 

An institution-landlord which has obtained ap order of eviction against its 
tenant, though it subsequently c its name merely, can continue the old 
proceedings in execution under the old name itself. 


K. S. Ramamurthi and T. R. Mani for Petitioner. 


RM. —_—— Petition dismissed 
Panchapakesa Ayyar and Changalvaroya Chetty v. State. 
Ganapatta Pillai, FF. Appeal No. 137, etc., of 1954. 


29th November, 1957. 

Madras Town Planning Act (VII of 1920), sectlon 12—Acquisitlor of land—Power 
of Government to extend the time fixed undsr—Effect of such extension—Quanium of compen- 
satlon—Relevant date to decide. 

It is no doubt true that the State Government has the power to extend by 
notification the time originally fixed under section 12 of the Madras Town Planning 
Act for purposes of lan acquisition as this is only a simpler form of issuing a fresh 
notification which power they undoubtedly possess. But if the Government resorts 
to any extension of the time originally fixed, then the market value of the property 
sought to be acquired has to be decided for purposes of ascertaining the com ensation, 
as on the date of the last order of extension and not the date originally feed. 


A.S. No. 757 of 1950, followed. 
I.L.R. 55 Mad. 391 and (1956) 2 M.L.J. 279, followed. 


M. Natesan, V. N. Shama Rao, S. Padmanabhan, M. Ranganatha Sastri, M. V. 
Kapali, and G. Ramanyjam, Subramanian and Rajagopal and K. G. Manickavasagam for 
Appellants. 

The Government Pleader (B. V. Viswanatha Aypar), M. A. Sattar Sayeed, G. K. 
Raman and C. Rangaswam Ayyangar for Respondents. 


R.M. — Cases remandsd.° 
Panchapakesa Ayyar and Ahmad Mohideen Khan, Jn re. 
Ganapatia Pillai, Ff. * Orl M. P’s. Nos. 1103 & 1104 of 1957. 


and December, 1957. 

Criminal Procedure Code (V of 1898)—Madras Amsndment Act (XXXIV of 1955)— 
Creation of a Sessions Court for Madras—Validity of—Power of Madras Sessions Bare 
to transfer cases from the Court of one Presidency Magistrate to another. 

The Code of Criminal Procedure Amendment) Act (XXXIV of 
1955) is not ultra vires the powers of the State Legislature and the constitution of 
a separate Sessions Court for the city is valid. The Sessions Judge, Madras, can 
entertain transfer applications regarding cases pending on the file of the Presidency 

F. S. Vas and Messrs. Fan and San for Petitioner in Cr.M.P. No. 1103 of 1957. . 

T. M. Kasturi and Messrs. Jan and San for Petitioner in Cr.M.P. No. 1104 of 
1957- 

The Advocate-General (V. K. Tiruvenkatachari) and the Public Prosecutor 
(P. S. Kalasam) dor Respondents in both. 

e 


R.M, 





Patition dismissed. 
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Ramaswami, J. Narasimhalu Chettiar vo. Muthuswami Gounder. 
4th December, 1957. . G.R.P. No. 1328 of -1957. 
Madras Culiloating Tenants Protection Act (XXV of 1955)—-Scheme of the Statute 
— Sidt for arrears of rent in civil Court against tenant within th meaning of the Act—When 
could lis—Power of civil Court to appoint receiver—Scops of. 


Under the scheme of the Madras Cultivating Tenants Protection Act, 1955, 
the Revenue Court is vested with the jurisdiction to decide whether a tenant is 
liable to be evicted from his holding on the ground of failure to pay the arrears 
of rent. This necessarily means that the Court should first decide whether there 
is any arrear of rent. When once the Revenue Court decides that th are no 
arrears it is not open to the landlord to reagitate the matter in a civil Court by a 
suit for recovery of the alleged arrears of rent. It is of course open to the landlord 
to file a regular suit in a civil Court in respect of arrears not covered by the Act or 
in respect of arrears which have been found due by the Revenue Court in the suits 
or proceedings and which the tenant has failed to pay. 


But even in cases where a decree for arrears of rent is obtained by the landlord 
in a civil Court, the only mode of execution open to the landlord is to apply for 
attachment of moveables, etc., under the Code of Civil Procedure and not to evict 
the tenant, if he is otherwise entitled to the protection under the Madras Act XXV 
of 1955. Even though on principle a receiver may be appointed in such suits the 
receiver will have no powers to dispossess the cultivating tenant contrary to the 
provisions of the said Act XXV of 1955. 


S. Ramachandra Ayyar and V. S. Ramakrishna for Petitioner. 


The Additional Government Pleader (K. Veeraswami), S. Mohan Kumaranama- 
gajam, S. Mohan and M. Krishna Bharathi for Respondents. 


R.M. —— Orders accordingly. 
Rajagopala Ayyangar, F. . Asher Textiles, v. Industrial Tribunal, Coimbatore. 
4th December, 1957. W.P. No. 1246 of 1956. 


Industrial Disputes Act (XIV of 1947), section 33—Petition by employer seeking per- 
mission to punish aeworkman for misconduct pending arbitration—Duty of Tribunal—Employer 
stating the nature of punishment proposed to be imposed, if irregular—Petitlon if liable to be 
rejected on that ground. 

“A petition by the employer to an Industrial Tribunal under section 33 of the 
. Industrial Disputes Act, seeking ion to dismiss a workman pending judica. 
tion, cannot be rejected merely ian the employer sought the permission of the 
tribunal to impose a specific form of punishment, viz., dismissal, instead of generally 
oe a permission to punish. On the other hand the section itself contemplates 
tha management in secking a ion to punish should state the action 
they propose to take against the wor so that the tribunal could consider whe- 
ther the permission sought for is bona fide. A 


It is no doubt true that it is not within the competence of a tribunal to im 
any conditions in granting a ission under section 33 of the Act nor could it 
substitute a punishment which it considers appropriate. But the severity of the 

proposed punishment in the context of other facts, might enable a tribunal to draw 
a own conclusion about the motive of the employer in secking the permission. 
Where permission to dismiss a workman is sought on the ground of misconduct and 
‘disobedience of lawful orders, and the tribunal” finds that the alleged misconduct 
is proved, it has no jurisdiction to refuse the permission merely because in its opinion 
the punishment proposed was more severe than what it would have inie 


` T. T. Srinivasan and A. N. Rangaswami for Petitioner. 


The Additional Government Pleader A Veeraswami) and B. Laxminarayana 
‘Reddit for Respondent. 


RM, i —_—— Petition allowed. 
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Ramaswami, J. Madurai Municipality o. Rangaswami. 
5th December, 1957. . .A. No. 423 of 1955. 

Madras District M: ‘Act (V of 1920), Schedule V, clauses (n) and (q)— 
Cinder—If coal or co or explosive material. 

Cinders cannot be considered as coal nor can it be said to be either a 
combustible or explosive materials As such cinders will not fall within the items 
enumerated in either clause (n) or clause (q) of Schedule V of the Madras District 
Municipalities Act, the storing or selling of which requires a licence. 

L.R. (1891) 1 Q.B. 790 and (1942) 2 M.LJ. 555, followed. 

K. Vesraswami for Appellant. 

K. V. Srinivasa Aypar and S. Sundaram for Respondent. 


R.M. — Appeal dismissed. 
Rajagopalan, O.C.7., Rajagopala Ayyangar, J. Gemini Pictures Circuit, v. C.-T. 
6th December, 1957. W.P. No. 925 of 1955 and 

R.C. . 27 of 1955, 


Income-tax Act (XT of 1922), secon 13—Mothod of accounting re ly employed 
—Duty of officer to accept in computing profits—Film industry—Amortisation of the cost of 
production—Depreciation value calculated at specified es for cach year ona sliding scale 
—Adoption of a time basis—Legality—Circulars of C.B.R. D.O.R. Dis. No. 178—LT. 
137, dated 13th May, 1937 eae No. 9 (48)—I.T. 48,dated 4th January, 1951—Cons- 
truction of. i 

Where an assessee, a film distributor, was AE bas: toned a method of 
accounting by which he valued his closi stock at the endo year of his accounts 
by ee sepecified percentage of the cost of production towards depreciation 
(as per the paaa circular issued in that regard) it should normally be 
accepted by the assessing authorities under section 13 of the Income-tax Act. But 
the proviso to the section enables the ‘authorities to disregard the method adopted 
by the assessee, if they are satisfied that the income, profits or gains cannot be 
properly ascertained in the method of accounting adopted by the assessee. His 
pre can be exercised, not only the Income-tax Officer in the first instance 

ut also by the Appellate Assistant issioner at the stage of appeal. 


The departmental circular of the year 1937 no doubt provides for a method of 
allowing a particular percentage of depreciation ona film taking roughly three years 
to be the normal life of a film from the standpoint of earning income. But the. 
year contemplated by the circular normally should mean a period of 365 days and 
not an artificial year, long or short, like the accounting year. Where a film was 
released for exhibition only a few days prior to the closing of an accounting year 
of the assessee, it is not open to the assessee to claim the full deductionof 60 per 
cent. for the first year for purposes of depreciation, as provided in the circular. 

It does not, however, mean that when once the method of accounting adopted 
by the assessee is rejected under the proviso to section 13, the authorities are free 
to adopt any method they like. The method adopted should be such that it can 
enable the ascertainment of the true profits of the business. A strict adherence to 
the ‘time rule’ indicated in the departmental circular of 1951 for purposes of allowing 
depreciation will not also help in TE the true profits. It is only an average 
percentage of the total allowed for a period of twelve months that should be taken into 
consideration. Any computation of the amortisation rate of a film must take into 
account the actual collections from the film for the period of its normal life (viz.) three . 
years as generally understood, and allow the percentages of depreciation for each 
- period on the total revenue of the film for the period of three years. 

(Actual process of arriving at the figure on the basis of the departmental cir- 
culars explained—Advantages and disadvantages discussed—Principles indicated.) 

R. M. Seshadf and R. Narayanan for Petitioner. : 

Cs S. Rama Rao Sakib for Respondent. 


RM. Answers accordingly. 


-a 
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Ramaswami, F. Alagammai Achi, In re. 
6th December, 1957. š S.R. No. 17869 0f1957. 

Practice—Appeal—Limitation for—Computation of time—Decres amended—When 
gives rise to a fresh starting point of Amitatlon—Limitation Aca (IX of 1908), Article 156. 

Though it is an accepted principle of law that time for purposes of appeal against 
the decree of a Court which is amended subsequently runs from the date of the 
amendment, it is not every case of amendment that could give a fresh starting point 
for limitation. In order to take advantage of the extended period of limitation 
from the date of the amendment it should be established that the amendment has 
brought about a substantial change in the relief orginally granted. Where a decree 
of a particular date is amended subsequently only as regards costs, and*an appeal 
sought to be filed against the said decree ks to question only the decree as it ori- 
ginally stood and not the question of costs, which was the subject-matter of the 
amendment, the time for purposes of limitation for the appeal has to be computed 
only from the date of the original decree and not from the date of the amendment 
as the subsequ€nt amendment has no relation to the grounds on which the decree 
is challenged. 

Case-law referred. 

Per curiam: It may be open to a party in such cases to apply under section 5 
of the Limitation Act. 7 

S. Ramachandran and V. S. Ramakrishnan for Appellant. 


The Government Pleader (B. V. Viswanatha, Ayyar) for the State. 


R.M. —- Orders accordingly. 
Ramaswami, F. Parthasarathy Naicker, In re. 
gth December, 1957. S.R. No. 32806 of 1957: 


Practice—Order of a Civil Court granting sanction to prosecute for perjury—Appealable— 
If revision lies to the High Court—Civil Procedure Code (V of 1908), section 115— furisdlc- 
tion under—If could be invoked where an appeal lies. 

It is well settled law that the High Court cannot entertain a revision undcr sec- 
tion 115, Civil Procedure Code, in cases in which an appeal lies from an order of the 
lower Court. An order of a Civil Court granting sanction to prosecute or i 
to grant the perrhission sought for under section A of the c of Civil Procedure 
is expressly made appealable under section 476-B of the Code. Hence in such 
, cases only a Civil Miscellaneous Ap could lie to the Court to which the Court 

making the order is subordinate and a revision cannot be filed directly in the High 
Court under section 115, Civil Procedure Code, without exhausting the remedy of 
an appeal to the lower appellate Court. 


99 I.C. 957, followed. 
O. Radhakrishnan for Appellant. 


R.M. —— Orders accordingly. 
Somasundaram, J. Raman v. Public Prosecutor. 
10th December, 1957. e 


Cr. R.C. No. 141 of 1957 and 
Cr. Appeal No. 263 of 1957. 
Cattle Trespass Act (I of 1871), sections 11 and 24—Applicability to trespass on 
reserved forest land. 
Criminal trial—Practice—Excusing delay in filing appeal against acquittal—Right of 
` the accused to contest. h 
Though in terms of the section, section 11 of the Cattle Tresspass Act cannot 
apply to cases of trespasson Reserved forest land, the provisions of the said section 
are attracted to such cases by virtue of section 57 of the Madras Forest Act and as 
such an accused can be convicted under section 24 of the Cattle, Trespass Act for 
allowing cattle to trespass on Reserved forest land. f 
Normally in criminal cases any delay in filing an appeal cannot be excused 
without. nọtiçç tọ the respondent as be cannot he deprived of the valuable right 
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which he has acquired by the expiry of the period of limitation. But in cases 
where the delay is excused without notice to the other side, it is open to the res- 
pondent at the time of the final hearing to raise the question of delay and show 
that there was no justifiable ground to excuse the same. . 

The mere fact that an appeal against an acquittal was sought to be filed after 
the expiry of the period of limitation as a result of the attention of the Public Pro- 
secutor being drawn to the matter in Court in a connected proceeding, is no ground 
by itself to excuse the delay. 

G. Gopalaswami and V. Gopinathan for Petitioner in Cr.R.C. No. 141 of 1957 
and Respendent in Cr. App. 263 of 1957. 

The Public Prosecutor (P. S. Katlasam) for Respondent in Cr.R.C. 141 of 1957 
and Appellant in Cr. Appeal No. 263 of 1957 

Rajabathar for Complainant in Cr. R.C. No. 141 of 1957. 


R.M. ——— Both appeal and revision ` 
dismissed. 
Somasundaram, J. Public Prosecutor v. Anthony 
12th December, 1957. Cr. Appl. No. 393 of 1957. 


Opium Act (I of 1878), section 14—Search of a premises after sun set which is prohibited 
by ths sectlon—If affects the legality of ths seizure and trial. 

It is no doubt true that section 14 of the Opium Act expressly prohibits search 
of a premises after sun set and hence any search in contravention of the section will 
be ilk But the fact that the search was illegal will not vitiate a conviction for 
the offence nor can the articles recovered in pursuance of such a search be said to 
have been not recovered at all. The ill ty of the search will only affect the 
weight to be attached to the evidence, which will be examined very carefully and 
cautiously by the Court before it is accepted. It cannot vitiate the subsequent pro- 
oe in Court nor can a conviction be set aside solely on that ground. 

A.I.R. 1950 All. 436: A.I.R. 1956 Bom. 528: A.I.R. 1956 S.C. 411 referred. 

The Public Prosecutor (P. S. Kalasam) for Appellant. 

S. Thirumala for Respondent. 


R.M. — Acquittal set aside. 
Ramaswami, F. Fathima Bi.-Appellant. , 
12th December, 1957. S.R. No. 34348 of 1957. 


shed naa OE and decres of lower Court bearing different dates—Appeal against 
— ty—Procedure to be adopted by the appellani—Civil Procedure Code (V of 
1908), Order 20, rule 7—Provistons if mandatory. 

The provisions of Order 20, rule 7, Code of Civil Procedure, enjoining that 
a decree of Court should bear the same date as the judgment, even though it is drawn 
up and signed at a later date, is mandatory. Hence where the decree and judgment 
of the lower Court bears different dates, theeparty ing to file an appeal against 
the same has only to apply to the said Court to have the date of the decree brought 
in conformity with the date of the judgment. An appeal cannot be filed without 


such rectification. 7 
(Case-law referred) 
S. K. Ahmsd Mesran and M. Khaja Mohidesn for Appellant. 
R.M. 7 — Orders accordingly. ` 
Rajagopala Ayyangar, J. Ghazani Md. Sahib v. Official Receiver., 
16th December, 1957. G.R.P. Nos. 538 and 539 of 1957. 


Madras Cult®ating Tenants Protection Act (EXV of 1955), section 3 and Provincial 
Insolvency Act (V af 1920), section 55—Evictlon of tenant on the ground of arrears of rent— 
landlord adjudged insolvuent—Leased lands vesting in Official —Payments 

made bona fide to the former landlord—If binding on Official Recelver—Scope of. 
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Where a cultivating tenant entered into a registered lease for a period of 5 years 
with his landlord and paid an advance which was to be adjusted in ae according 
to the terms and conditions of the contract of lease, gn the adjudication of the 
landlord subsequently as insolvent, the Official Receiver Will be equally bound by the 
terms of the lease. Any adjustment of payment made by the tenant, even tho h 
it is after the date of the presentation of the petition for adjudication, will also be 
mene, and valid unless it is shown that the payment or adjustments were made 
after the tenant had actual knowledge of the insolvency proceedings within the 
meaning of section 55 of the Provincial Insolvency Act. A constructive knowledge 
or notice under section 19 of the Act by virtue of a Gazette notification intended 
for creditors of the insolvent, is not enough to take away the protectidn afforded 
under section 55 to bona fids payments. - 

D. Ramaswami Ayyangar and P. R. Varadarajan for Petitioner. 

K. S. Ramamurthi and T. R. Mani for Respondent. 


R.M. œ —— Petition allowed. 
Ramaswami,F. .C. Mary, In re. 
goth December, 1957. Crl.R.C. No. 872 of 1957 


(Crl.R.P. No. 849 of 1957). 

Motor Vehicles Act (IV of 1939), sectlon 116 and Madras City Police Act 48 tee 
section 71—Rash and negligent driving—Ltability for penalty and damages—Speed— When 
dangerous. 

Culpable negligence in the driving of a motor vehicle ping ii to penalties in 
prosecution and in civil suits may be due to a elie iving, rash driving 
and errors in judgment. Rash or negligent driving will punishable under section 
116 of the Motor Vehicles Act and if the driving is in any public place, under 
section 71 of the Madras City Police Act also. Mere errors of judgment in driving 
might give rise to civil liability, but are not punishable criminally. 

For an offence under section 116 of the Motor Vehicles Act, the ingredients of 

and manner of driving have to be looked into. ‘ Speed’ to be considered 

us depends on several factors and varies with the nature of the road, quan- 

tum of traffic, actual and anticipated, etc. Though the law does not set a precise 
limit on the speed with which a motor vehicle can be driven, still speed is 
dangerous and in a legal sense it is negligence in a great number of cases. Where 
it is notsafe to go at more than a foot pace a driver must go at a foot pace and if 
even that is unsafe, he must stop. Except in cases of emergencies creating un- 
éxpected hazards, a driver is expected to drive an automobile at such a rate of 
speed as would enable him to stop it in time to avoid a collision discernible ahead, 

(Rashness and negligence distinguished—Reasonable foresight explained 
Culpable negligence to render a person liable criminally—Scope explained—Case- 
law rea) 

B. T. Sundararajan and S. V. B. Row for Petitioner. 

The Public Prosecutor (P. S. Kailasam) on behalf of the State. 


R.M. a Petition dismissed» 
Balakrishna Ayyar, J. Kunchithapatham v. 
Bth January, 1958. E 
1957. 


. G.R.P. No. 1218 0 

Madras Cultivating Tenants Protection Act (XXV of 1955), section 2 (a)—Cultioatiag 
tenant— Who 1s. , 

A ‘cultivating tenant’ within the meaning of section 2 (a) of the MadrasCultiva- 

ing Tenants Protection Act, 1955, need not necessarily do physical labourin respect 

of the cultivation work. Even a person who assumes the risk of the cultivation and 
directly supervises the work of cultivation such as deciding the cropsing time sche- 
dule, nature of the a and manure, quantum of labour to be employed, disposal 
of the produce, etc., will be a cultivating tenant under the Act. ° 

K. N. Subramanian for Petitioner. ° 

M. Srinivasagopalan for Respondent. 

R.M. —— Petition dismissed. 
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Rajagopala Ayyangar, J. Palaniappa Chettiar and Co. v. 
25th November, 1957. á The Dy. Commercial Tax Officer. 
W.P. No. 1279 of 1956, etc. 


e 

* Madras General Sales Tax Act (IX of 1939, as amended by Amendment Act XVII of 
1955), sections 3 and 5—Madras General Sı Timana and Assessment) Rules, 
1939; (as amended in 1955); Rules 15 and 26 Scope I invalid and ultra vires, as being 

“ law a tax ’’—Absence of sanction of President—Effect—Consttution of India 

(1950), Article 286 (3)—Essential Goods. Declaration and Regulation of Tax on Sale or 
pre) Ae so eae 3—*S SE a Ae E a 

tax’ — Interpretation of—Rules framed under enactneni—Machinery for assessment 
collection of tax, tf law imposing tax—-Tests to determins. 


-New Rules 15 and 16 of the Madras General Sales Tax (Turnover and Assess- 
ment) Rules, which became law on their publication in the Gazette on 7th Septem- 
ber, 1955, must be held to be subordinate legislation whose subject-matter is the 
prescription regarding assessment and collection of taxes ‘“‘ imposed °” by sections 3 
and 5 of the Madras General Sales Tax Act and, though without their existence, 
it would not be possible to levy or collect the tax, they are not in themselves “ laws 
es the tax’? within Article 286 (3) of the Constitution or section 3 of the 

Goods (Declaration and Regulation of Tax on Sale or Purchase) Act of 
1952—The rules in question are only machinery provisions, but the fact that without 
the machinery enactment (which are no doubt vital) the taxes may be incapable of 
being iegied o or collected would not make them “a law imposing the tax’’. It is 
the essential nature of the provisions that has to be considered in deciding whether 
they are a law “ imposing the tax ’’—their primary or subordinate place in the 
scheme of the enactment. Rules 15 and16 cannot therefore beheld illegal, ino 
tive or ultra vires on the ground that the sanction of the President has not 
obtained as required by Article 286 (3) of the Constitution or section 3 of Act LII 
of 1952. 


. Subordinate legislation in the sense of a rule made under an enactment may bea 
“law ” within Article 286 (3) and section 3 of Act LII of 1952. The absence of a 
paie reference to rules in Articles 286 (3) does not lead to the ,conclusion that 

a Sales Tax Act left the fixation of the rate of levy to a rule, the rule determining 
the rate would be a “ law imposing the tax ”, which is required to be reserved for 
the President’s sanction before it could be valid or operative under Article 286 (5)— 
such a rule would be a “law imposing the tax”, because the rate of tax is such an. 
essential constituent part of tax legislation that it would be impossible to take 
them out of the category of a law imposing a tax. 


It is not however, every law which has something to do with taxation that can 
be said to be a law which “‘ imposes” a tax. A distinction has to be drawn between 
a provision in an enactment which defines the subject-matter of the tax and fixes 
the rate and one which provides for collection, recovery, exemption, refunds, 
penalties and other necessary incidents in any scheme of taxation. 


12 C.L.R. 321 ; 38 CLR. 153; 70 C.L.R. 362, applied and followed. 


6 S.T.C. 3525 7 S.T.C. 792, distinguished and explained. 
3 S.T.C. 392 and 5 S.T.C. 108, referred to 


M. K. Namblyar for Messrs. Soundararajan and Sivaswami, T. T. Srinivasan and 
A. N. Rangaswami for Petitioners. 
The Advocate-General (V. K. Thiruvenkatachart) and The Additional Govern-. 
ment Pleader (K.eVesraswamt) for Respondents. 
PRN. — Petitions dismissed. 
i Rule nisi discharged. 
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Ramaswami, 7. Maragathammal v. Dharma Goundan; 
2gth November, 1957- P S.A. No. 726 of 1955, 


Transfer of Property Act (IV of 1882), section 39—Appfjcability. 
Under section 39 of the Transfer of Property Act as amended in 1929, a notice 
of the existence of the right of maintenance of*a third party is enough to bind the 


transferee and it is not further n to show that the transferee had knowledge 
of the intention of the transferor to defeat the maintenance rights. - 


(1956) 2 An. W.R. 1021, followed. 

. e 
(1947) 1 M.L.J. 329, Dissented. 
T. V. Balakrishnan for Appellant. 


T. L. Nagaraja Rao for Respondent. 


RM. > Appeal allowed. 


9 
Balakrishna Ayyar, J. A State of Madras by Collector of 
15th November, 1957. ‘Tanjore and others, 
A ° S.A. No. 874 of 1957. 


Madras General Sales Tax Act (IX of 1939), section 17 (2)—-Applicability—Protection 
under—If applies to reckless acts of officers. í 
. Section 17 e the Madras General Sales Tax Act, 1939, is intended to 
. protect only cases like officers a under the Act under an erroneous view of the 
w or where officers proceed on the belief that certain facts exist but later on it 
turns out, that the facts are different. The section cannot be invoked in cases of 
reckless exercise of authority when there is a total want of bona fides. f 
-Where the Collector and the Sales Tax Department illegally attaches the private 
property of the President of an Association registered under the Societies Regis- 
tration Act, for recovery of tax due by the society the attachment is illegal and would 
give rise to a claim for damages. i , B 
The Government Pleader (B. V. Viswanatha Ayyar), for Appellant. ` =` -` 


RM. — Appeal dismissed. 
Rajagopalan, O. C. J. and Rajagopala Mararji v. Nallayya. 
`- Ayyangar, F. R.G. No. 14 of 1956. 


13th December, 1957. 

Civil Procedure Cods (V of 1908), section 113—Reference to High Courl—Duty of 

A reference under section 113 of the Code of Civil Procedure by a subordinate 
Court to the High Court on the question of the validity of an Act or Ordinance 
could be made only if the Court records its prima facis finding that the impugned 
Act or Ordinance is invalid. Otherwise the reference will be incompetent. >, 

T. K. Subba-Rao, for Petitioner, 

The Advocate-General (V. K. Thiruenkatachari) and B. Rathnasabapathi, for 
Respondent. 


R.M. Zee Reference discharged. 
Panchapakesa Ayyar, F. ' Syed Sahib v. a arias Mooppan. 
Roth December, 1957. C.R.P. No. 1273 of 1957. ; 


Madras Cultivating Tenants Protection Act (XXV of 1955 and XIV of 1956), 
section 6-A—Transfer of pending proceedings before Civil Courts to Revenue Court—Nature 
of finding of Civil Courts—Procedure. . 
-Itis no doubt true that under section 6-A of the Madras Cultivating Tenants 
Protection Act certain proceedings between landlords and tenants of agricultural 
land pending before a ivil Court has to be transferred to the Revenue Court after 
the coming into force of the said Act, if the Civil Court finds that the defendant 

inst whom the proceedings are taken is a cultivating tenant entitled to the benefits 
of the Ack But thi Been by Oivi ouet iignly a prima facie finding and is 
not final and binding on the Revenue Court. : 

A suit for an injunction by a landlord against another who claims to be entitled 
to possession of certain lands ın dispute as lessee, when transferred to the Revenue 
Court under section 6-A of the Act will automatically become a petition by,the 
tenant for restoration to possession of the land and there is no need to file a separate . 
petition for that pufpose before the Revenue Court. The legal fiction enacted in 
section 6-A provides that the Revenue Court shall apor of the transferred proceed- 
ings as though it were an appia under Act of 1956. The period of 
limitation of two months from the coming into force of the Act for filing applications 
cannot operate in such cases as the date of the filing of the suit will be the date for 
purposes of the claim before the Revenue Court on transfer. 

S. Ramachandra Ayyar and P. S. Srisailam, for Petitioner, 
A. V. Narayanaswami Ayygr, for Respondent. 
R.M, 
M—N RQ 





Petit ismissed. 


20 
ere A (Chidambaram v. Rathinam. 
goth December, 1957- GRP. No. 1739 of 195% 
. Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (8) 
(i) and (t)—Landlord iring building bona fide for his own occupation—Building 
residential and non-residential —Application when could lie. 


Where a building, though let out in parts, constitutes one unit and is essentially 
a residential building and it is not shown that any particular portion of it was let 
out specifically for non-residential purposes, the mere fact that a petty shop was 
being run in a portion of the building will not convert the building oreany part 
of it into non-residential building. ere a landlord requires a building both for 
his residential and non-residential purposes he can ask for eviction of his tenant 
in occupation of the respective portions. - 


D. Ramaswamy Ayyangar and O. K. Ramalingam, for Petitioner. 
T. V. Balakrishnan, for Respondent. l Nai. 
R.M., —— Petitions. dismissed. 


Somasendaram, F. ~ Gorilan, In re: 
Gth January, 1958. Cr.R.C. No. 445 of 1957 and 


Case Ret. No. 7 of 1957. 

Motor Vehicles Act (IV of 1939), section 1 oo) and Penal Cods, (XLV of 1860) 

section 279—Prosecution for an offence of ras negligent driving s&tion 279, 
Penal Code—If could be proceeded under section 130 (1) of the Motor Vehicles Act. 

Section 1g0 (1) of the Motor Vehicles Act provides for a particular manner of 

i of certain eee se under the Act (viz.) by the accused pleading guilty 

and remitting the fine indicated in the summons. But this provision cannot apply 

to prosecutions for rash and negligent driving under section 279, Indian Penal 

e. Section 130 (1) of the Motor Veliicles Act can apply only to cases where 

an offence is committed under that Act and the offence is not one falling under 

Part A of Schedule V of that Act. 


The Public Prosecutor (P. S. Kailasam), for the State. 
S. V. Rama Aypangar, for Accused. o 
R.M. —— Order set aside. 


Somasundaram, F. hg ars In re. 
10th January, 1958. : Crl.R.C. No. 621 of 1957. 


(CrL R.P. No. 606 of 1957.) 
Railways Act (IX of 1890), section 121—Offence under-—Refusal of a passenger 
to show the tickst when demanded—If amounts to impeding a railway seroant in the discharge 
of his duty. a 4 
Railway Mobile Court—Procsdure to be adopted by Honorary Magistrates—Examination 
of accused under section 342, Criminal Procedure Cods (V of 1898)—WNecessity for. 
. The refusal by a passenger alighting from a train to show his ticket when 
demanded by the railway servant will certainly impede the railway servant in the 
discharge of his duty will amount to an offence under section 121 of the Rail- ` , 


` ways Act. 


- In cases tried by Mobile Railway Courts, the Honorary Magistrates should 
follow the elementary principle of criminal ure of questioning the accused 
also, after the evidence against him is recorded, with regard to the circumstances 
that appear against him. Otherwise the whole proceedings will he vitiated. 

C. K. Venkatanarasimhan and S. N. Rajan, for Petitioner. ° 

The Public Prosecutor (P. S. Kailasam), for the State. 


RM. 





Convictiog set aside. 


s 


‘at . 7 
Somasundaram, 7. ; f © 00 Govindaswami, Ín re ‘ 
17th January, 1958. She me, CrLR.C. No. 555 of 1957. 
t- z í (Crl.R.P. No. 542 of 1957.) 


Criminal Procedure Code (V of 1898), section 537 as amended by Criminal Pro- 
ee (Amendment) Act (XXVI of 1955)—Migoinder of charges—Whether nitiates 
a trial. 

Though under the Code of Criminal Procedure, as it ' stood before the 
recent amendment, a misjoinder of charges was an illegality and would vitiate the 
trial, in view of the recent amendment of section 537 of the Code, an error in a 
charge including misjoinder does not vitiate the trial unless prejudice is shown, 


‘Petitioner not represented. 
The Public Prosecutor (P. S. Katlasam) for the State. 


RM. ae Petition dismissed. 
Balakrishna Aypar, Fo. | Kuppuswami v.' Sri Subramaniaswami 
21st January, 1958. Devasthanam. 


. C.R.P. No. 1490 of 1957. 
Madras Cultivating Tenants. Protection Act (XXV of 1955), section 6-4—Transfer 
of swits by Civil Court to Revenus Court—When de madi ihoon tenant dabitled’ to 
the b of the Act—Scope of. : 


It is no doubt true that section 6-A of the Madras Cultivating Tenants Pro- 
tection Act, 1955, as amended by Act XIV of 1956 provides for transfer of certain 
suits from Civil Courts to the Revenue Courts established under the Act. But 
re Nc to the scheme of the Act and the language of the section before a 
Civil Court can transfer a proceeding under section 6-A of the Act, it must be satis- 
fied that the tenant is not only a cultivating tenant as defined by the Act; he should 
also be entitled to some benefit or other under the Act. If both these conditions 
are not satisfied, no question of any transfer under section 6-A of the Act will arise. 
It may be that in coming to a conclusion whether a suit has to be transferred or not 
the Civil Court may have to determine certain questions whiche are exclusively 
within the jurisdiction of the Revenue Courts under the Act. But this cannot 
affect the interpretation of the specific words of the section viz., “cultivating tenants. 
entitled to the efits of the Act,” ‘ ; 


Quaere ı Since the word ‘ benefits of the Act’ is used in plural, whether it is 
necessary that the tenant should be entitled to all the benefits of the Act before he 
could seek a transfer under section 6-A ? i 


G. R. Fagadisan and T. S. Srinivasan for Petitioner. 


- R. Gopalaswami Ayyangar, R. Pitchai and K. Natarajan for Respondent. — ` 
Somasundaram, F. si Monjce Gopaljee, In re. 
21st January, 1958. , _ Orl. R. C. No. 542 of 1957. 

(Crl. R. P. No. 529 of 1057 


Madras Cotton Control Ordsr, (1950) and Ordinance (I of 1955) and Madras Cotton 
Control Order, (1955)—Carrying on businéss in raw cotton without license—If an offence 
during ths peri when” Ordinance was in force. = | : 

Though under the Madras Cotton Control Order, 1950 issued under the Essential 
Supplies (Temporary Powers) Act, 1946 which expired by efflux of time on 26th 
January, 1955, trading in raw cotton without licence was a punishable offence, 
the Central imance I of 1955, either by oversight or otherwise did not include 
transactions relating to raw cotton among the punishable offences. The subse- 
quent Essential Commodities Act X of 1955 and the Madras Cotton Control Act, 
1955 issued under it, no doubt included raw cotton. But this came into force 
any on igth July, 1955. Hence no prosecution can be launched for trading in 


raw cotton before the coming into force of the Madras Cotton Control Order, 1955 
and after the expiry of the order of 1950. Clause 16 of the Ordinance I of 1955 
cannot apply to such cases to save any prosecution. ®ẹ . 


T. R. Ramachandran, for Petitioner. 
The Public Prosecutor (P. S. Kailasam) fot the State. 


RM. i Conviction set aside. 
Somasundaram, F. Govindan, In re. 
22nd January, 1958. Cri. R. C. No. 570 of 1957. 


Taken up No. 6 of 1957 and another. : 
Criminal Law—Practice—Paymént of compensation to the accused out of fins imposed 
on another accused—Lagality. aor 

When two accused persons are found guilty for the same offence and one is fined 
and the other is admonished and released, the Court has no jurisdiction in such 
cases, to order payment of compensation to one of the accused out’ of the fine im- 
posed on the‘other accused. The Code of Criminal Procedure does not contemplate 

giving of compensation by one accused to the other accused. . 


B. Lakshminarayana Reddy, for first Accused. 
The, Public Prosecutor (P. S. Kailasam) for the State. 


RM. Order set aside. 
Panchapakesa Ayyar and Somasundaram v. Gopal. 
Basheer Ahmed Sayeed, 77. ž Cri. R. C. No. 680 of 1957. 
27th January, 1958. (Crl. R. P. No. 663 of ‘oath. 


Criminal Procedure Code Uh Fire p section 204 (1-A)—Right of a complainant, in 
a private complaing, to file additional list of witnesses or vary the original list filed —Procedure, 
It is not doubt true that section 203 (1-A) of the Code of Criminal Procedure, 
as amended recently, provides that no summons or warrant shall be issued i 
an accused under section 204 (1) until a list of prosecution witnesses has been filed. 
But’ it does not prohibit any vatiation of the list. Of course the list of witnesses 
required to be filed would be a bona fide complete list of witnesses so far known or 
considered by the complainant as necessary for his case. It cannot be a mere: 
nominal list. But in addition to the list initially filed under section 204 (1-A) a 
complainant can file supplemental lists of witnesses. It is also equally open to a 
complainant to give up some of the witnesses included in his original lst. But 
in such cases it is open to the Court to draw any inference against him if the giving 
Up is mala fide. Even go the credibility of the evidence of witnesses named in the 
supplemental list is a matter for the Court to consider and a Court may test the 
AE RR of the supplemental witnesses with greater scrutiny. When the i 
trate is asked to summon fresh witnesses it is open to him, and it is his du , to apply 
his mind.to it and decide whether the witnesses are necessary. Till he decides 


to summon the fresh witnesses mentioned, no notice of it need go to the accused. 


K. Arunachala Sastri, for Petitioner. 

The Public Prosecutor (P. S. Kailasam) for the State. 

Rangaoqjulu Krishnamurthy for Accused 1 and 2. ; 

R.M. “Orders accordingly. 
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[Sureti Covrr.] 


S. R. Das, C.J., T. L. Venkatarama Aiyar, Raja Ganga Prata Singh v. 
S. K. Das, A. K. Sarkar ang Vivian Bose, FF. The Allahabad Bank, Ltd: 
í 22nd January, 1958. G.A. No. 357 of 1957. 


U. P. Ramindar’s Debt Reduction. Act, 1951, section 2 (f)—Articles 14 and-228 of the 
Constitution of India (1950)—Civil Procedure Code (V of 1908), section 113, proviso—Scope 
—Definition of “ debt ”. 
“ Tt seems clear to us that the question raised by a t comes within the 
roviso to gection 113, Civil Procedure Code as also Article 228 of the Constitution. 
The Courts below held that in either view of the question of the validity of the im- 
pugned portion of the definition ofa “ debt ” a it would be without the remedy 
. which he sought because that portion of the definition was not severable from the 
rest and therefore it was not necessary to decide that question to dispose of the case. 
. We are unable to agree with this view. The question of the validjty of the defi- 
nition in so far as it excluded certain debts had to be decided by the Court. The 
question as to the severability of the mpigane part of the definition from the rest 
would arise only after it had been deci that the impugned part was invalid ”, 


Mohd. Iqbal, for Appellant. 

Vidya Sagar, for Respondent. 

G.R. Appeal allowed and 
remanded, 


— 


(Sopreme Court. 
S. R. Das, C.F., S. K. Das Workmen of Dimakuchi Tea Estate v. 


and A. K. Sarkar, FF. Dimakuchi Tea Estate. 
4th February, 1958. C.A. No. 297 of 1956, 


Industrial Disputes Act (XIV of 1947), section 2(k)—“ Industrial dispute ’—Test. 

The majority judgment prescribed two tests to determine whether a dispute. 
pertaining to a n who is not a workman is an “ industrial dispute ” within the 
meaning of section 2(k) of the Industrial Disputes Act, 1947. cy are: (1) the 
dispute must be a real dispute between the parties to the dispute so as to be capable 
of settlement or adjudication by one party to the dispute giving necessary relief 
to the other ; and (2) the person ing whom the dispute is raised must be 
one in whose employment, non-employment, terms of employment or conditions 
of labour (as the case may be) the parties to the dispute have a direct or substantial 
interest. $ 

Mr. Justice Sarkarin his dissenting judgment held that a dispute concerning 
a person who was not a workman could be an industrial dispute within the meaning 
of section 2 (k). “ I would not make interesteof the workmen in the dispute a con- 
dition of the existence of an industrial dispute. The Act does not do so. It would 
be impossible to define such interest and such a condition would defeat the object 
of the Act.” 


“It is not for the Court to lay down rigid Prapa of interest-which inter- 
fere with the Government’s discretion for that might defeat the object of the Act. 
` Itis not necessary to‘say that a dispute is an industrial dispute only when the work- 
men are interested in it. Such a test would make Sais by Courts and also 
introduce a rigidity in the application of the Act which is incompatible with the 
fast changing concepts it has in view and so defeat the object of the Act”, 
C. B. Aggareala, for Appellant. i 
Purshotamdas « Tricumdas, for Respondent. 
G.R. © ` Appeal dismissed: 
. M-NRG i 


_ tution. 
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{Supreme Court.] f . 
N. H. Bhagwati, J. L. Kapur Talab Haji Husain v, 
and P. B. Gajendragadkar, J}. MIP. Mondkar and another. 
7th February, 1958. Cr. A. No. 16 of 1958, 


Criminal Procedure Code (V of 1898), sections 561-A and 496—Scope—Inhereni powers 
of the High Court—Limits. 


“ The inherent power conferred on High Courts under section 561-A has to 
be exercised sparingly, carefully and with caution and only where such exercise is 
justified by the tests specifically laid down in the section itself.” ° 


“ After all, procedure, whether criminal or civil, must serve the higher purpose 
of justice ; and it is only when the ends of justice are put in jeopardy by the conduct 
of accused that the inherent power can and should be exercised in cases like the 
present”. 

“ A close examination of provisions of section 496 would show that there is no 
conflict between its provision and the exercise of the jurisdiction under section 561-A. 
If the power under section 561-A is exercised by the High Court, the bail offered 
by accused and accepted by the trial Court would be cancelled and accused 
would be ordered to be arrested forthwith and committed to custody. Where a 
person is committed to custody under such an order, it would not be open to him 
to fall back upon his rights under section 496, for section 496 would in such circums- 
tances be inapplicable to his case. We do not read section 496 as conferring on a 
person accused of a bailable offence an unqualified, absolute and an indefeasible 
right to be released on bail”. 


Purshotamdas Tricumdas, for Appellant. 
K. J. Khandalwala, for Respondents. 


G.R. — : Appeal dismissed. 
[Supreme Covrt.] i 

N. H. Bhagwati, B. P. Sinha, Syed Jafer Imam, Nagendranath Bora, etc. v. 

J. L. Kapur and P. B. Gajendragadkar, 7-7. Commr. of Hills Division 

~ th February, 1958. and Appeals, etc. 


C.A. Nos. 668, 669, 670 and 672 of 1957: 


Eastern Bengal and Assam Excise Act (1910), section g—Orders of Appellate 
—Whether administrative or judicial—Constitution of India (195°); Articles 226 and 227 
— Jurisdiction of High Court under—Limits. 

An order of the appellate authority under Eastern Bengal and Assam Excise 
Act was subject to the controlling authority of the High Court as the authority 
did not fie A administrative orders but had to function in a judicial or 
quasi-judicial mann 

The Act had nee, its own hierarchy of officers and appellate authorities 
to administer the law. So long as those authorities EE within the letter 
and spirit of the law, the High Court had no concern with the manner in which 
those powers had been exerçised. In the present cases the High Court ap 
to have gone beyond thè limit of its powers under Articles 226 fe 227 of the nsti- 


1955 5.C.J. 345, applied. 
C. K. Daphtary, Solicitor-General for Appellant in C. A. No. 672 of 1957. 


S. M. Lahiri Advocate-General (Assam), A. V. Viswanatha Sastri and D. 
Chaudhari and N. Lal, for Appellants in C. A. No. 670 of 1957. 


S. M. Lahiri, Advocate-General (Assam), C. X. D Solicitor-General, 
R. Sn By ete J. B. Dadachanji and N. , for Respondents in 
CAN 672 of 1957. 


Ha Appeals allowed. 
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Subrahmanyam, 7. Vengali Ramunni Menon v. 
grd December, 1957- The Joint Offcial Liquidators of 
ee Premier Hosiery Works, Ltd. 


Appl. No. 2269 of 1956. 
2 (O.P. No. 26 of 1955). 


Company—Broker employed to procure business—Agresment to pay commission at agreed 
rats and income-tax on commission earned by him—Legality—Liability of company or liquidator 
in winding up to pay such tax—Compantes Act (I of 1956), section 200—Advance paid to 
broker at commencement of agresmsni—Right to demand repayment—When arises—Limitation 
—Limitation Act (IX of 1908), Article 89—Fatlure to claim deduction in suit by broker 
for commission—If bar to clatm for deduction at final settlement. 


There is none ill or irregular in an agreement entered into by a company 
with a broker employed by the company to procure business to the effect that 
the broker would be paid commission at an agreed rate and would be paid, in 
addition income-tax on the commission earned. The company would be liable 
to pay income-tax on the commiasion earned by the broker, and when the company 
goes into liquidation and is wound up, the liquidators are bound to pay such tax, 


Where a company pays an advance to the broker employed by it to procure 
business, the company would be entitled to deduct the advance so paid, out of the 
commission earned by and due to the broker at the time of the final settlement 
of accounts between the aapa and the broker. No question of limitation for 
a suit to recover the advance paid by the company can arise so long as the accounts 
are not settled. 


The fact that the company in a suit by the broker for recovery of his commission 
for a certain period does not claim to deduct the advance from the brok 
claimed in that suit would not affect either the nature of the company’s right in 
relation to the advance or its right to deduct the advance at the time of the final 
settlement of accounts. The omission to so claim a deduction would not there- 
fore operate as a bar to the deduction of the advance out of the commission due 
to the broker at the time of the final settlement of accounts. ° 

P. S. Parameswara Ayyar, for Applicant. 


A, K. Sreeraman, one of the joint Official Liquidators in person. 


P.R.N. Application dismissed. 

‘ Order of liquidators modified. 

P. Rajagopalan, Offg. C.J., and i C. V. Naidu v. 
A a Pillai, F. A. V. Jagadisa Nadar. 
15th January, 1958. O.S. Appeal No. 49 of 1953. 


Civil Procedure Code (V of 1908), section 11—“‘ Heard and finally decided ’—Issus 
or matter arising in pleadings of defendant not adjudicated upon—Court considering some pleas 
raised by defendant uftnscessary for deciding suit in favour of plaintiff—Decision in suit—If ` 
res judicata in subsequent suit on same ions raised therein—Adverse decision on pleas— 
If implied by reason of decres A Maas fsa Tomi of Property Act (IV of 1882), 
section 41—Applicability—Estoppel by representation and conduct. ; 


Though in the case of an issue or a matter directly and substantially in issue 
based upon any specific plea in the pleadings and issues raised in a prior suit, a 
decision by the Court would operate as res judicata in a subsequent suit, where the 
Court holds that it is not necessary to consider the pleas rained in the pleadings for 
deciding the claim of the plaintiff, it cannot be said that those issues or matters were 
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heard and finally decided. - It cannot be held that because the Court has given 
a decision favourable to the plaintiff, the pleas raised by the defendant must be 
deemed to have been heard and determin Where itsig clear that the Court did 
not intend to decide, and, in fact, did not decide, certain issues arising in the plea- 
dings and did not apply its judicial mind to the questions at issue in the prior suit 
covered by such issues and no evidence was tåken thereon at all, it must be held 
‘that the Court did not decide those issues—did not hear and determine them—and 
therefore the decision in the prior suit would not operate as res judicata so as to 
preclude an investigation and determination, in a subsequent suit of the questions 
covered by those issues. Those questions would be still at issue in thelater suit. 


Case law referred to. 


A purchased a property in the joint names of K, his wife, and F, his son by 
a concubine on 17th May, 1924. XK diedon 22nd July, 1924 and thereafter F filed 
a suit for a declaration of his title to the property and for possession both in his own 
right and as the heir and legal representative of K (deceased) against the tenant 
in ion and the vendors of the property, obtained a decree, executed the same 
and obtained possession on 22nd December, 1924. He thereafter dealt with the 
roperty as his own. A was alive all this time and died only on 27th October, 1927. 
vias also living with A in the family house. was all along treated as the son of 
K and was also described as such in the sale deed taken in the joint names of 
himself and K. The property, after he took possession through’ Court, remained 
entered in his name in the registers of the Corporation ever since and the Collec- 
tor’s certificate was also issued in his name. = 


Held—{1) that it was impossible to believe that the suit was filed by 7, without 
the knowledge and active support of A, his putative father, and it must be held that 
ane out that 7 was the sole owner of the property and entitled to take possession 
ot it. J 


2) that section 41, Transfer of y Act, applied to the case, and A, 
during his lifetime, would be precluded by the bar of estoppel from putting forward 
his title, and, thtrefore, a person claiming under him, such as a legatee under his 
will, would be equally subject to the bar of estoppel. | ; 


The Advocate-General (V. K. Thiruvenkatacheri), K. Vesraswami and I. 
Ghakrapani, for Appellant. : : 


r G. R. Rajagopalachari, R. Tirumalaiswami Naidu and B. T. Sampath, for Respon- 
ents. 


PRN. Appeal allowed. 
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Rajagopalan, O.C. J., and : Govindaswami v» 
Rajas Ayyangar, J. Ramaswami. 
gth December, 1957. L.P.A. Nos. 48 and 49 of 1957. 


+ Madras Agriculturists elif Act (IV of 1938) and Amending Act (XXIII of 1948), 
section 19 (2)—If applicable to decrees passed after the commencement of the original Act of 
1938—‘ After the commencement of tins Act ’—Meaning of. 

The expression ‘ after the commencement of this Act’ in sub-section (2) of 
section 19 of the Madras Agriculturists Relief Act, 1938, which was introduced 
by the Amending Act XXIII of 1948, refers ow See the original Act of 1938 and 
not to the, Amending Act of 1948. Hence the benefit of scaling down of ice 
under section 19 of the Act are not still applicable to decrees passed after the 
date of the original Act and if in such cases the judgment-debtor has failed to 
. claim the benefit of the Act before the passing of the decree he cannot have the 

decree amended later by resort to section 19 of the Act. 
T. R. Srinivasa Ayyar and T. K. Subramania Pillai, for Appellant., 


T. R. Srinivasan, for Respondent. 


R.M. —. Appeals dismissed. 
Rajagopalan, O.C. J., and Muthuswami Gurukkal v.- 
Basheer Ahmed Sayeed, F. Ayyaswami Thevan. 

17th December, 1957. L.P.A. Nos. 155 and 162 of 1957. 


. Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 62 (1) 
and Code of Civil Procedure (V of'1908), Order 39, rules 1 and 2— Jurisdiction of Civil Court 
to grant injunction in appropriate cases—lIf ousted in suits undsr sectinn 62 (1) of 
Madras Act (XIX of 1951). 

In suits instituted under section 62(1) of the Madras Hindu Religious and 
Charitable Endowments Act, it is not as if the civil Court has no jurisdiction at 
all to grant any interim relief. What the section prohibits is only the stay of the 
order of the Commissioner. If the ps eta Me ‘of the civil Courts are 
to be ousted by any special statute it must be ress Words or necessary intend- 
ment of the daily rovision. The ban im by section 62(1) of the Madras 
Hindu Religious an itable Endowments Act can be applied only to the extent 
warranted by the language of that statutory provision. The rest of the jurisdiction 
of the civil Court, ¢.g., those regulated by rules 1 and2 of Order 39, Civil 
Procedure Code, remain intact. 

In a suit to set aside the order of the Commissioner and declare the plaintiff 
as hereditary trustee the Court can on the plaintiff’s application grant an interim in- 
junction restraining the newly appointed trustees from interfering with the plaintiff’s 
possession of the temple lands. Such an injunction will not amount to stay of the 
operation of the order of the Commissioner within the meaning of section 62 (1) 
of the Madras Hindu Religious and Charitable Endowments Act. Whether or 
not an injunction should be granted is a matter for the Court to decide on the facts 
of each case applying the normal rules of law. 


(1952) 2 M.L.J. 441, doubted. 
V. J. Ramaswamy Ayyangar, for Appellant. 
S. Mohan Kumaramangalam, K. V. Sankaran and S. Sethuratnam, for Respondent. 


RM. ——— Appeals allowed. 

' Rajagopalan, O.C.7., and Sundararamanjulu v. 
Bashesr Ahmed Sayeed, F. 

_ 17th December, 1957- O.S.A. No. 123 of 1953. 

Desd —Construction—Grft of property equally in favour of too or more persons with 

a gt over to the descendants of ons of over—When will take effect—Death of 


Where there is a gift equally between two or more persons d their res- 
pective lives and after theirdeath the whole property is given over to the Taada 
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of one of them the Court will that the testator’s intention was that after 
the death of one of the original beneficiaries the survivor or survivors will be entitled 
to the whole of the income during their lifetime down to the period of distribution 
Th egift over to the descendants of one of the ecieficiarieawiill come into operatiop. 
only after the death of all the original beneficiaries the principle of construction 
being that the original beneficiaries took the property as tenants-in-common for 
life with a like-life interest in remainder to the survivor or survivors on the death of 
one of them. The Court would imply in such cases a cross-remainder for life 
between the beneficiaries. 


L.R. (1912) 1 Ch. D. 626; L.R. (1916) 2 Ch. D. 50; (1945) 2 M.L.J. 393 
(P.C.) and AIR. 1922 Pat. 68, ad s 


N. K. Mohanrangam Pillai and N. K. Pattabkiraman, for Appellant. 
'K. Tiruvenkatachari and V. Naghabushanam, for Respondent. 


RM.: > — Appeal allowed. 
j pals A Je Annamalai Ayee Chatram v. 
Ee ps Cag old Rama Vandever, 


W.P. No. 39 of 1957 and 
C.R_P. No. 45 of 1957. 


Tanjore Tenants and Pannapal Protection Act (XIV of 1952), section 13 (1) and (2) 
and Madras Cultivating Tenants Protection Act ( of 1955), Act (XIV of 
1956), sections 10 and 11—Effect of later Act on proceedings under earlier Act. 


The territorial extent of the Tanjore Tenants and Pannayal Protection Act, 
1952, was primarily restricted to the District of Tanjore and the operation of the 
Madras Cultivating Tenants Protection Act,1955, as original enacted,was confined 
to areas outside the area to which the Tanjore Act applied and has left the Tanjore 
Act wholly unaffected But by the Amending Act Pxtv of 1956) the territorial 
oe of the Cultivating Tenants Protection Act, 1955 was extended to the whole 
of the State, including the area governed by the Tanjore Act. Section 10 of the 
Amending Act qf 1956 clearly provides for the inter-relation between the provisions 
of the two enactments. Since the provision of the section 13 (2) of the Tanjore 
Act are not overridden by any contrary provision in the Cultivating Tenants Pro- 
tection Act the provisions of sections 10 and 11 of the Amending Act of 1956 relating 
to transfer of proceedings cannot apply to cases under section 13 (2) of the Tanjore 
Act as there is no provision in the Act of 1955 corresponding to section 13 (2) of the 
Act of 1952. The appellate jurisdiction of the Revenue Court under section 13 (2) 
of the Tanjore Act is not therefore in any way affected by the Madras Act XXV of 
1955 as amended by Act XIV of 1956. Similarly a vested right of appeal under 
section 1g (2) of the Tanjore Act to the Revenue Court froma decision of the 
Conciliation Office. is a vested right which cannot be taken away by the mere fact 
that section 11 (2) of the Madras Cultivating Tenants Protection (Amendment) 
Act (XIV of 1956) superseded the powers of the Conciliation Officer under sectiom 
13(1) of the Tanjore Act. If at the commencement of the Amending Act any 
proceedings under section 13 (1) of the Tanjore Act were pending they would be 

of by the Revenue Divisional Officer under the later Act. But where no 

proceedings were yeti aba were disposed of before the new Act, the right 

of appeal under the original Act cannot be taken away, though the claim as to 

* restoration to possession by a cultivating tenant under section 13 (1) of the 
Tanjore Act is also covered by section 4 of the Cultivating Tenants Act. 


T. R. Srinivasan, D. Ramaswami Ayyangar and O. K. Ramalingam, for Petitioners. 


The Additional Government Pleader (K. Vesraswami), T. S. Kuppuswami A 
and K S. Naidu, for Respondent. ° sta 


RM. T= Petition allowed. 
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Rajagopala A ar, F. Durairajan v. 
a Denbo A: 957. Sivagnanam. 
k W.P. No. 920 of 1957. 
- Madras Cinemas (Refulation) Act (IX of 1955) and Rulss—Ssctions 3 and 5 
and Rule 35—Scope of—Licensing of sits and licensing of exhibition o film—If entirely in- 
dependent of each other—Report of theelocal authority on suitability of sits received after one 
month's ame fixed under th , rule—Effect. 
Sections 3 and 5 of the Madras Cinemas (Regulation) Act, 1955, reflect the 
correlation between the licensing of a place where any exhibition of a film is to be 
iven and,the licensing of the exhibition of the film itself. The licensing of the place 
1s merely a step in the grant of a license to conduct a cinema show. The two licenses, 
viz., one for te place and the other for the exhibition of the film, are not inde- 
dent in the sense that one should be viewed without its relationship to the other. 
TF as between two rival applicants for a licence to run a' cinema exhibition if one 
has a right to be preferred under section 5 of the Act by virtue of his previous ex- 
ience the rules do not enjoin the grant aS certificate in regard to the place chosen 
the other. 
It is true that under rule 35 of the Madras Cinemas (Regulation) Rules, the 
' local authority concerned has to submit its view and recommendation to the licensing 
authority about the suitability of the site, within one month. Though a report, if 
sent after the expiry of the period aforementioned could not be taken into account 
as such by the licensing authority still the facts stated by the local authority as regards 
the suitability or otherwise of the site, can be taken into account as matters relevant 
for the grant of a licence for exhibition. If the report is received by the licensing 
authority before actual orders are passed by it there is nothing wrong or illegal 
in their looking into it and considering the grounds stated therein as regards the 
suitability of the site. 
T. R. Srinivasan and A G. Muauswami Reddi, for Petitioner. 
The Additional Government Pleader (K. Veeraswamy), R. M. Seshadri and, 
«S. Bhaskaran, for Respondent. 


R.M. EE Petition dismissed. 
Ramaswami, F. Arumugha Gounder v. 
18th December, 1957. Natchimuthu Pillai. 


S.A. No. 615 of 1955. 
` Hindu Succession Act (XXX of 1956), sectlon 14—Applicability and scope—Possessed 
of the property—Meaning of—Limlted owner mortgaging property prior to Act—If entitled 
do the benefit. of the Act. 

It is now well settled that section 14 of the Hindu Succession Act, 1956, is re- 
trospective and it enlarges the limited estate of the Hindu women into absolute 
‘estate in cases where they are possessed of the property when the Act came into 
force. ‘The word possession is used in a broad sense and contemplated any kind 
of possession recognised by law and not necessarily a physical possession, the object 
being to benefit Hindu females converting their limited interest into an absolute 
one. The Act is not intended however to benefit alienees who have purchased 

roperties before the coming into force of the Act from such limited estate owners. 
A such cases the limited owner could not be said to be possessed of the property 
on the date of the coming into force of the Act and as such the benefit of section 14 
cannot be attracted. i 


Where a limited owner has mortgaged her p before the Act the right of 


Tedemption being subsisting in her on the date of the coming into force of the Act, 
she will be entitled to the benefit of section 14. 


T. R. Srinivasan and A. C. Munuswami Redd, for Petitioner. i 

The Additiônal Government Pleader (K. Vesraswami), R. M. Seshadri and 
<S. Bhaskaran, for Respondent. , 

RM — Appeal allowed. 
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Balakrishna Ayyar, J. Kandaswami Mudaliar v. 
7th January, 1958. Panchayat Board, Tallakulam. 
ae W.P. No. 524 of 1957- 
Madras Village Panchayats Act (X of 1950), sectlons 24, ho, 31, 33 and 34—Powers 
of the President of a Panchapat—Prasident if could cancel a rasolution of the Panchayat. 
Under the provisions of the Madras Village Panchayats Act, 1950, the President 
of a Panchayat has no power to cancel a resolution of the Panchayat Board, of which 
he is only the administrative head. 
T. Chengalvarayan, for Petitioner. . 
The Additional Government Pleader (K. Veeraswoami), for Respondent. 


; RM. — Rule absolute. 
Somasundaram, F.. ` ; Marudhayee v.. 
8th January, 1958. Malla Govindan. 


Cri. Appeal. No. 505 of 1957. 


Criminal Procedure Code (V of 1898), sechon 247—Procedure under—Acquittal of an 
accused on the ground of absence of the complainani—Duty of Magistrate to exercise discretion... 


It is no doubt true that under section 247 of the Code of Criminal Procedure 
a Magistrate is empowered to acquit an a on the ground of the non-appearance 
of the complainant on the hearing date. But before doing so the Magistrate should 
exercise the discretion vested in him by the same section to adjourn the case to- 
same other date or to di of the case on merits where he considers the personal 
appearance of the complainant unnecessary. The power of acquittal under the 
section is not to be exercised mechanically but after the exercise of proper discretion 
in relation to the other provisions of the section. ‘ 


P. Shariuddin, M. R. Krishnan, and S. M. Amjad Nainar, for Appellant. 
The Public Prosecutor (P. S. Kalasam), for the State. 
P. A. Krishnan Kutty Nair, for Accused 1 and 2. 


<- RM. i —— Appeal dismissed with observations. 

~ Rajagopalan, O.C.F., and i Kuriakose v. 

` Ganapata Pillai, J. Kuriakose.. 

. 15th January, 1958. O.S.A. No. 39 of 1957. 

Divorce Act (IV g 1869), secon 36—ARmony pendente lite—Quantum of—Net 

average incoms—What ost of the suit—Provision for—Circumstances to be taken into 
consideration. 

In suits for divorce possession of independent means by the wife would no doubt 

be a relevant factor in deciding whether any ision should be made in her favour 


by way of alimony pendenise lite or towards her costs of defending the suit. The 
mere fact that the wife is in possession of certain jewellery which cannot be said 
to be in excess of what a lady of her status in life could be expected to possess for 
her personal use, or that she is in possession of certain household utensils or furniture 
none of which she could be expected to sell for her maintenance or to finance the 
litigation, is no ground to disallow the claim. In deciding the quantum of alimony 
. lite the Court should take into consideration the ne» average income of 
the husband, which in cases of salaried persons would mean the salary, less what. 
he has to pay by way of income-tax, contributions towards Provident Fund, ete. 


G. Vasantha Pai and D. Padmanaba Pai, for Appellant. 
E. Antony Lobo, for Respondent. e 
RM. —. Orders accordingly. 
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Rajagopalan, O.C. F., and Shanmugha Udayar v. 
'G Pillai, C.F. Sarangapani Goundar. 
_ 20th Fanuary, 1958. A.A.O. No. 285 of 1957. 


. « Representation of the Psopls Act (XLIII of 1951), section 7 (d)—Object of —Intsrest 
in a contract—What amounts to—Gift or loan of money to a contractor—If would amount 
to an interest in ths contract. ° 


The word ‘ interest ’ in section 7(d) of the Representation of People Act, 1951, 
should be given its normal meaning, viz., a pecuniary or material interest. It is not 
every sentimental interest that would attract the disqualification under the section. 
The objecg of the section is to prevent the conflict between interest and duty that 
qe Toeyitably arise if a peior ing an elected office is interested in a contract 
with the peo riate Government. ence the interest in any contract as con- 
templated by the section is a substantial material or commercial interest. The 
mere fact tbat a candidate gave a gift to a relation of his, who happens to be a con- 
tractor under the appropriate Government would not amount to proof of the candi- 
date having an interest in the contract itself. Cases of loan to a contractor might 
stand on a different footing as there is an obvious expectation of a repayment. 


Hutton v. Wilson, (1889) L.R. 22 Q.B.D. 744; Hunnings v. Williamson, L.R. 11 
Q.B.D. 533 and v. Brathwaite, L.R. (1925) 1 K.B.D. 474, referred. 


T. Venkatadri, P. R. Gokulakrìishnan and G. K. Raman, for Appellants. 
P. S. Balakrishna Ayyar and P. S. Ramachandran, for Respondent. 


R.M. — . Appeal dismissed: 


Balakrishna Appar, F. Thiruvengadaswami v. 
20th January, 1958. Commissioner, Hindu Religious and 
Charitable Endowments, Madras, 

C.R.P. No. 1448 of 1957. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 62 
(1) era of sult within go days to set aside an order—Pertod how computed—Order 
— caning oy. 


The word ‘ order ’ in section 62 of the Madras Hindu Religious and Charitable 
Endowments Act, 1951, means as in any other case of judicial order, the whole 
of the order passed and not merely the last sentence of it. Where the Commission¢r 
under the Act passed an order merely stating ‘the appeal be and is hereby dismissed’ 
and calls the reasons for the order as annexure, the annexure is an integral 

of the order. The date of receipt of the order contemplated by section 62 (1) 
Ri) of the Act is therefore the date of receipt of the entire order including the 
so-called annexure and not merely the last sentence of the order. The aggrieved 
party has a right to file the suit within go days of his obtaining a copy of the entire 
order if the same is not communicated to him. Where however a suit has been 
filed on receipt of the formal order alone to avoid objections as to limitation, it 
will be open to the plaintiffto amend the plaint after receiving the reasons for the 
order—the so-called annexure. The fact that there is no provision in the rules under 
the Act to furnish free copy of the order or to exclude the time taken to obtain a 
copy of the order, makes no difference as the ‘order’ contemplated by the 


poa is to be the whole order of which the formal portion and the annexure . 


orm an integral part. 
` V. N. Venkata Varadachari, for Petitioner. 


The Government Pleader (B. V. Viswanatha Ayyar), for Respondent. 


RM. i Eo Petition allowed . 
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Balakrishna Ayyar, J. Premchand cee v. 
21st January, 1958. Hameed Sultan. 
7 i i CRP. No. 1746 of 1957. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (a) and 
Sf aad a adios A E g Miata ape 
—If could ask additional Jor non-restlantial purpose. 

It is no doubt true that under section 7(3) (a) of the Madras Buildings (Lease 
and Rent Control) Act, 1949, a landlord cannot obtain eviction of his tenant from 
a residential buil unless he wants the same for his own residence and in case of 
a non-residential building unless he wants it for purposes of his business.¢ But sub- 
clause (c) of section 7 (3) does not appear to contain any such limitation. Under 
sub-clause (c) if a landlord could satisfy the Controller that he wants additional 
accommodation in the same building a portion of which is already under his occupa- 
tion, it is open to him to readjust the additional accommodation in the manner con- 
venient to him and it cannot be insisted that the additional accommodation 
sought for should be used by the landlord for the same purpose for which the 
tenant sought to be evicted was using it. ' 

Kesavalal Tarwady, for Petitioner. 

M. S. Venkatarama Ayyar and V. Krishnan, for Respondent. 


RM. —— Petition dismissed. 
Somasundaram, F. Swami Aiya, In re. 
22nd January, 1958. Crl. Rev.C. No. 551 of 1957. 


Crl. Rev. P. No. 538 of 1957. 


Penal Cods (XLV of 1860), sectlons 99 and 353 and Code of Criminal Procedure 
(F of 1898), sections 42, je 6 and 75 to S R of Police given warrant to 
arrest the accused—Constable fi the Sub-Inspector arr the accused—Use of force 
by the accused against the Constable—tf no offence—Every person in section 42, Criminal Pro- 
cedure Cods —If includes the Police Officers accompanying the authorised officer—Sections 54 
and 56—Combined effect of —If affected by sectons 75 to 87. : 

The expression ‘every person’ in section 42, Code of Criminal Procedure, 
is not confined-to only persons other than the police officers but it includes all persons, 
including police officers who accompany a sub-Inspector of police for purposes 
of arresting an accused. The fact that under the warrant issued only the sub- 
Inspector is authorised to arrest does not mean that the other police officers who 
accompanied him are acting illegally if they assist the sub-Inspector in preventi 
the escape of the geese ae the scope of section 42 of the Criminal Bodi 
Code. Such officers will come within the scope of section 99, Indian Penal Code 
and there could be no right of private defence against them. 


A combined reading of sections 42 and 54 of the Code negatives any right of 
private defence against an officer either adie another officer under section 42 
or acting by himself under section 54 óf the Code and the provisions of section 56 
- of the Code do not in any way limit the operation of section 56. 


It is no doubt true that sections 75 to 86 of the Code of Criminal Procedure 
lay down certain procedure to be followed when the Court issues a warrant for the 
arrest of a particular person. But these provisions do not affect the action taken 

- by officers under section 42 and section 54 of the Code. ° 


(1948) 1 M.L.J. 377, doubted and explained. I.L.R. 40 Mad. 1028, foll. 

Case law referred. , 

S. Mohan Kumaramangalam and K. V. Sankaran, for Petitioner., 

The Public Prosecutor (P. S. Kalasam), for the State. 

R.M. —— Petition dismissed. 
` 
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[Supreme Court.] 


S.R. Bas, C.J., TL. Venkatarama Ai State of U.P. v. 
S.K. Das, A.K. Sarkar eee TA Tobit and others. 
14th February, 19 Cr.A. No. 128 of 1955. 


Criminal Procedure Code (V of 1898), section 419—Limitation perlod—Filing of 
certified copies. 

Having regard to the purpose and context of section 419 of -he Criminal 
Procedure Code it is necessary to file a certified copy of the Judgment of the 
Court appealed from along with the memorandum appeal. The filing of an 


uncertified? copy could not be considered compliance with the requirements of that 
section, 


G. C. Mathur, for Appellant. 
S. Andley, for Respondent. 


G.R. — i Appeal dismissed. 
Rajagopala Ayyangar, F. Chidambaram p. Muthukumaraswami. 
16th December, 1957. W.P. No. 973 of 1956. 


Madras Hindu Religious and Charitable Endowmsnts Act (XIX of 1951), Sections 39 
and 42—Effect of on schemes framed earlier—Qualification of trustees under earlier scheme— 
A could e overlooked—Misconduct of one of the members of the family of hereditary trustess— 
Lf abrogates the rights of other members to become hereditary trustes. 


It is true that sections 39 and 42 of the Madras Hindu Religious and Charitable 
Endowments Act, 1951, abrogate certain provisions of the schemes already framed 
in regard to institutions within the Act and give a discretion to the Commissioner 
to appoint trustees to such institutions. If any particular scheme contained pro- 
visions which are found later to work to the detitnent of the institution the proper 
modeof removing thehardship would be, not by i ignoring the provisions of the scheme 
but by having the scheme amended by appropriate proceedings in that behalf. 
Where a scheme provides for a es ile oP meta to be appointed and their 
Dana the number might be varied by the Commisioner but the quali- 

cations cannot be overlooked. 


Where a member of a family from which a trustee is to be appointed under 
a scheme is found to be guilty of misconduct prejudicial to the interests of the insti- 
titution his claim to trusteeship might be overlooked. But on that score the claim 
of the other members of the family cannot be rejected. 


T. M. Chinnayya Pillai, for Petitioner. 


The Additional Government Pleader Vesraswami) V. Srinivasan and D. V. 
Sivagnanam, for Respondent. 


R.M. E iis Mules TT 


Rajagopalan, O.C. J.a and Narayana A v. Veerankutti. | 
Basheer Ahmed Sayeed, F. CKP. No. 77 of 1956. 


17th December, 1957. 


ml hy VII of 1870), section 6 and Madras Civil Court Act (VAT qf 1892) 
section 16,(3) and Aadras City Civil Court Amendment Act OL iF co ), section 8—Tr 

of suits from ths ginal Side of the High Court to the.City Civil Court artua af a lianed 
Jerson of ta Cy Cl Cort ble lay of tional Ca in the Giy Cl 

Court, if there is any difference in the rates of Court-fees in the two Courts. 
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or superseded by the Act, till a fair rent is fired. 
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Section 8 of the Madras City Civil Court Amendment Act (X of 1955) pro- 
vides for transfer of all pending suits on the Original Side of the High Court.to the 
City Civil Court, if they are cognisable by the said Court by virtue of the enhance- 
ment of its jurisdiction. Such transfers are effected attomatically by the statyte 
and the transfer is not one by the High Court under its powers under section 16 
of the Madras City Civil Courts ca rie Ee proviso to section 16 (3) of the 
saidAct clearly provides for recovery of additional Court-fee where a suit is transferred 
by the High Court to the City Civil Court under that section. But this provision 
has no application to the statutory transfer effected by the recent Amending Act 
X of 1955. Section 6 of the former Court-Fees Act,.1870, cannot also apply to 
such cases as the word ‘received’ in that section cannot have a wide meaning as to 
include cases transferred automatically by Statute from one Court to another with- 
out the intervention of the parties. Hence neither under section 16 of the Madras 
City Civil Courts Act, 1892, nor under section 6 of the Court-fees Act, 1870, can ad- 
ditional Court-fees be levied on plaints v lidly instituted in the Original brie of the 
High Court when they are transferred to the City Civil Court by virtue of the 
Amending Act X of 1955. 


G. N. Chari, R. Srinivasan, B. V. Viswanatha Ayyar, Alladi Subramaniam and Alladi 
Kuppuswami, for Petitioners. 


The Additional Government Pleader (K. Veeraswarm) for Respondent. 


RM. : Petition allowed» 
Balakrishna Ayyar, J. Viswanatham Chettiar v. 
8th January, 1958. 


C.R.P. Nos. 1437 to 1440 of 1957. 


Madras Cultivating Tenants (Payment of Fair Rent), Act (XXIV of 1956), section 7 
—Applicability —Scope of Act—Deficulties in admimstration. 


The Madras Cultivating Tenants (Payment of Fair Rent) Act, 1956 is hard 
to understand in some respects since certain ideas have been incorporated into it 
without providing any consequential remedy. To some extent it is true that sec- 
tion 7 of the Act could be invoked only after the fair rent is fixed under the Act. 
But there is no provision for any remedy to the landlord till the fixation of fair rent 
and no penalty 1s attached to the removal by a tenant of the crop without a division 
contrary to the provisions of section 7 of the Act. 


To avoid such hardships the best way of interpreting the Act will be to hold 
that prior agreements entered into between landlords and tenants will be valid 
and enforceable except those portions of the agreement which are repugnant to 


the provisions of the Act. ; 


Till a fair rent is fixed the Court can proceed on the basis that the contraet 
‘entered into by the parties voluntarily is a fair and reasonable one and that a given 
crop year is a normal one unless exceptional circumstances are proved. On this 
basis the landlord should be paid his due share as per the contract as modified 


-G. R. Fagadisan and T. S. Srinivasan, for Petitioner 
S. Mohan Kumaramangalam and K. V. Sankaran, for Respondent. 
R.M. e Petition allowed. 
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Somasundaram, J. Sa ‘. ° Subramanyam and others, 
8th Fanuary, 1958. Cri. Rev. Case No. 393 of 1957, 
Crl. Rev. Pet. No. ie of 1957. 


ee 
Criminal Procedure Code (F of 1898), Sections 1 (2) and 403 14) and Madras Village 
Courts Act (I of 1889) and the Sramed thereunder—Rule 31—Summary dismissal of a 
complaint by the village Court for failuré of complainant to ar on the day fixed for hearing— 
Af amounts to acquittal of ths accused—Fresh charge-shest filed subsequently before the regular 
in respect of the same matiors under different provisions of the Penal Cods (XLV of 
1860)—If barred—Practice—Principle of. 


The ure applicable to village Courts under the Village Courts Act for 
trial of offences is expressly saved by section 1(2) of the Code of Criminal Procedure 
and as such a mere dismissal of a complaint by a village Court u der rule 31 of the 
rules framed under the Village Courts Act for failure of the complainant to ap 
cannot amount to an uittal within the meaning of the Code of Criminal Pro- 
cedure so as to bar a fresh prosecution before the regular Courts under the Code 
in respect of the same matter. It may be true in certain cases that where a Court 
of inferior jurisdiction acquits an accused of a charge of a minor offence, s.g., hurt 
to a public servant, then, when a prosecution is laid before a Court of superior juris- 
diction for a more serious offence in respect of the same incident, the superior Court 
is bound by the finding of the inferior Court if the evidence relating to the minor 
offence is also included in the serious offence. But this does not mean ‘that the 
dismissal of a complaint by a Court which had no jurisdiction to hear the complaint 
even if the dismissal might tantamount to an acquittal under the rules of procedure 
of that Court, will bar a fresh prosecution before a regular Court for certain other 
offences arising out of the same incident. ae 


A.LR. 1956 S.C. 415, explained. : 


To such cases section 403 (4) of the Code of Criminal Procedure will apply 
and a fresh prosecution for a different offence is respect of the same incident will 
not be ; ; 


G. Gopalaswami and V. Gopinathan, for Petitioners. a : 
The Advocate-General’' (V. K. Tiruoenkatachari), and The Public Prosecutor 
(P. S. Kailasam) for State. b7 E i 


V. Srmwasan, for Complainant. 


R.M. Petition dismissed. 
Balakrishna Ayyar, F. Ravamanickkammal v. 
20th January, 1958. Ammani Ammal. 


S G.R.P. No. 1521 of 1957. 


Madras Cultivating Tenants Protection Act (XXV of 1955), section 3 (4) (b)—Order 
of Revenue Divisional fficsr directing the tenant to tender the arrears of reni to-landlord— 
Legality—When can be questioned. 


It is no doubt true that under section R of the Madras Cultivating Ten- 
ants Protection Act,a Revenue Divisio cer can only direct the tenant to 
deposit the arrears of rent in Court. He has no jurisdiction under the Statute to 
direct the tenant to pay or tender the rent to the landlord. But where such an 
order has been made and the tenant did not raise any objection to it, it is not open 
to him to question later the validity of that order in revision pr ings arising: 
out of the evictiqp order passed against him due to his failure to tender the rent 
as directed. 
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S. Mohan Kumaramangalam, K. V. Sankaram and S. Palaniswami,.for Petitioners. 
M. R. Narayanaswami, for Respondent. ° 


R.M. Bs Petition dismissed. 
cigs aa Arar, J. Ramanathan Chettiar v. 


ath F , 1958. Somasundaram Pillai. 
3 . G.R.P. No. .1185 of 1954. 

Court-fees Act (VII of 1870), section 7 (iv) (c) and Madras Court-fees and Suits 
Valuation Act (XIV of 1955), section 25—Suit by landlord against a number of tenants of 
several items of land for appointment of a receiver on ths ground that the tenant have entered 
into a conspiracy to remove the crops without paying his waram dues—Valuation for purpose 
of Court-fes. 

A suit by a landlord against a number of tenants of several items of lands for 
the appointment of a receiver on the allegation that the-tenants have entered into 
a conspiracy to deprive him to his legitimate waram share of the crops by removing 
the entire crop, cannot be treated as a bundle of suits, cach attracting a fixed Court- 
fee under Article 17 (b) of Schedule II of the Court-fees Act of 1870. To such cases 
section 7 (iv) (c) of the Act will apply. But Court-fee need not be paid on the 
market value of the lands but only on the value of the waram claimed, 1.¢.,the esti- 
mate of the value of the plaintiffs share of the crop, since the title to the land is not 
in dispute. 

` A. Sundaram Ayyar, for Petitioner. 


The Additional Government Pleader (K. Vesraswami), for Respondent. 

R.M. —S Orders accordingly. 
Ramaswami, J. Coimbatore Municipality v. 
14th February, 1958. Narayanan. 

` Crl. Mis. Pet. No. 1275 of 1957. 


Criminal Procedure Code (V of 1898), section 417 (4)—Delay in applying for Special 
Leave—If could bs excused—Limitation Act (IX of 1908), section 5—Applicability. 


The Code of Criminal Procedure is a general law relating to procedure and 
not a special law within the meaning of section 29 of the Limitation Act. Hence 
section 5 of the Limitation Act is applicable in terms to applications for Speci 
Leave under section 417 (4) of the Code of Criminal ure and the delay, if 
any, in filing such an application can be excused. 


S. Mohan Kumaramangalam and N. Natarajan, for Petitioner. 

V. T. Rangaswami Ayyangar, for” Respondent. 

V. V. Radhakrishnan for Public Prosecutor (P. S. Kailasam), for the State. 
RM. = Orders accordingly. 
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[Stepreme Court.] 


S. R. Das, C.J., T. L. Venkaterama Aiyar, K. S. Srinivasan v. Union of India. 
S. K. Das, A. K. Sarkar and Bose, F}. G.A. No. 78 of 1957- 
18th February, 1958. 


Constitution of India (1950), Articles 310 and 311—Cioll ‘Service (Temporary Service) 
Rules, 1949—Quyast-Permanent Service. 

Following the decision of the Court in Parshotam Lal Dhingra v. Union of 
India, 1957 S.C.J. 217 the majority rejected the appeal that the impugned orders 
violate the tonstitutional guarantee given by Article 311 (2) to the appellant who 
is the holder of a Civil post under the Union. 

Per Bose, J. (dissenting) :—Equity required that the person, who was least 
“in erro., should suffer less. In the present case the respondent had transferred the 
appellant on the assurance of quasi-permanency and therefore it would be in. con- 
sonance with justice to give him this benefit and allow the appeal. 

K. S. Krishnaswami Ailyangar, for Appellant. 

P. A. Mehta, for Respondent. 


G.R. ——— Appeal dismissed. 
[SUPREME CourrT.] , 

N. H. Bhagwati, F. L. Kapur, Kashinath Sankarappa Wani v. 

P. B. Gajendragadkar, JJ. New Akot Cotton Ginning and ing Co, 

18th February, 1958. C.A. No. 77 of 1954, 


Limitation Act (IX of 1908), sectlon 14—The Commercial Documents Evidences Act 
(XXX of 1939). 

The Court admitted the certified copies of the balance sheet of the Respondent 
Co., in evidence under the Commercial ts Evidence Act but held that this 
admission of the document was of no avail to the Appellant to get over the limitation 
bar 


C. B. Aggarwala, Senior Advocate with Rainaparkht Anant Govind, for Appellant. 
Veda Vyasa, Senior Advocate with Ganpat Ral, for Respondent. 


G.R. Å= Appeal dismissed. 
[SuPREME CourT.] : 

B. P. Sinha, S. J. Imam and Chintaman Rao v. 
K. Subba Rao, FF. State of Madhya Pradesh. 

18th February, 1958. Cr. A. No. 93 of 1955. 


Factories Act (LXIL of 1948), section 2 (1)—‘‘Workmen”—Essentlals to come under 
the definition of “workmen”. 

pee eee E te eee er 
the employment of persons who could be classed as workmen under section 2 (J) of 
the Factories Act. [In the instant case it was held that in the light of the particular 
contract between the appellants and the contractors, the latter and their employees 
were outside the scope of the definition and hence the conviction of the appellant 
was bad.] ` 

M. C. Sstalvad (Attorney-General of India), for Appellant. 

I. N. Shroff, for® Respondent. 


G.R. —— Appeal allowed. 
[Supreme Covrr.] ; 
S. R. Das, C.J., T, L. Venkatarama Aiyar, Tata Iron & Steel Co. v. 
S. K. Das, A. K. Sarkar and Bose, FF. State of Bihar, 
19th February, 1958. C.As. Nos. 412 & 413 of 1956. 
Bihar Sales Tax Act (XIX of 1947) as amended in 1948, section 2 (g)—Constitutlonal 
validity and scope. 


°* M-NRO 
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Government of India Act (1935), Item No. 48 of List II of the Seventh Schsdule— 
Sales of Goods Act (II of 1980) ; or) 

By the Majority Judges :—The second proviso to section 2 (g) of the Bihar Sales 
Tax Act provides that the sale of any goods which were actually in Bihar 
at the time when in t thereof the contract of sale, as defined 
in section 4 of the Indian Sales of Goods Act was made, or which were produced 
or manufactured in Bihar by the producer or manufacturer there, should wherever 
the delivery or contract of sale was made, ` be deemed for the purposes of this Act 
to have taken place in Bihar. Section 2 (g) of the Bibar Sales ae Actes therefore 
valid and the of Sales Tax from July, 1947 to March, 1949 was constitutionally 
valid. 

Per Boss, 7.—The taxing provisions did not bear a sufficient nexus to the sale 
to make them a valid exercise of legislative power under Entry 48 of List II of 
Schedule VII of the Government of India Act, 1935. 

M. C Setaload (Attorney-General of India), for Appellants. 

Mahavir Prasad (Advocate-General) Bihar, for Respondent. 


G.R- —— Appeals dismissed. 
[Supreme Court.] é 

N. H. Bhagwat, J. L. Kapur and Kashi Bai v. Sudharani Ghosh 

P. B. Gajendragadkar, JJ. C.As. Nos. 118 & 119 of 1956. 


25th February, 1958. 

Limitation Act (IX of 1908), section 28—Adverse possession of a coalmine. 

“ In our opinion the operations carried on by the appellant were inconsistent 
with the continuous, open and hostile possession or with the assertion of hostile title 
for the prescribed period of 12 years necessary to constitute adverse possession.” 

M. C. Setaload (Attorney-General of India), for Appellant. 

N. C. Chatterji, for Respondents. 


G.R. — Appeals dismissed. 
. Balakrishna Ayyar, J. Subramania Odayar v. 
12th February, 1958. Board of Revenue, Madras. 


W.P. No. 967 of 1957. 
- Madras Cinsmas Regulation Act (IX of 1955), rules 4 and 109(1)— Site —Mearing 
of—Ruls 4—If binding on the Court in the interpretation of the rules. 

The word ‘site’ can be properly used to describe either the exact extent of 
land occupied by a building or the larger’ area of which such extent forms a 
In which of the two senses the word is used in a particular statute or rule will depend 
upon the context. 

The word ‘site’ used in rule 109 (1) of the Rules framed under the Madras 
Cinemas Regulation Act, relating to touring cinemas, if understood in the context 
of the license issued for a specified extent of land, could only mean the entire extent 
of land and not only that extent which was actually occupied by the cinema shed. 
‘The prohibition under that rule against the renewal of a license granted for a site 
before an interval of three months after the previous license cannot be evaded by 
shifting the cinema shed to another part of the same site covered by the earlier 


< licence. ° 


Rule 4 of the Rules which provides that any question as to the interpretation 
of the Rules should be referred to the Government and whose decision is stated to 
be final, is not binding on the High Court in exercise of its powers under Article 226 
of the Constitution. 

S. Mohan Kumaramangalam and N. Natarajan, for Petitione?. 

The Additional Government Pleader (K. Veeraswaml), R. M. Seshadri and 
S. Bashkaran, for Respondent. 

R.M. — Petiilog dismissed.. 
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[Sorreme Covrr.] Bey AT Re taph 
N. H. B , J. L. Kapur, «Aw o ' White v. White'and.others. 
and P.‘ B; jendragailkar, Fh. fe U.A, No.’ tg of 1956. 
. + roth March, 1958. Gre 


Divores—Acts of adultery—Corcurtent finding ‘of -facts\-by ue a aaa ale 
with by the Subrems Court—When called for. 


' The Supreme Court ‘will not: ordinarily i interfere With findings of “fact by 
the trial Judge.and the appeal Court, .but-if in givingi the findings the Gourts 
ignore:, cerfain important pieces of evidence, and other pieces of evidence which 
are equally;important are to ‘have . been misread and misconstrued andthe 
Supreme Court comes to the conclusion that on the. evidence taken as a whole 

‘no tribunal could, as a matter of legitimate inference, arrive .dt the' conclusion 
that it has, then interference by the Supreme Court will, be called for. , ~- 


It is plain that when the Court is to be satisfied on the evidence in “respect of 
a matrimonial offence like adultery the guilt’ milst be prdved beyond reasonable 
doubt and it is on that principle that the Courts in India would act, and the 
‘reason for adopting this standard of proof is the grave a cla which follows 


a finding of guilt in martimonial cases. ` oe rey 
ONM, C. Chatterjee, for Appellant. er - j n Fi 
S. P. Varma, for aai No. r. Bee. Je 4 es 
G.R. a nate st ar kth A Appeal elle 
` Ey ra 5 [9 ` ` A S ar LASTI ` AV 
, [Supreme.Court.]. . |. i; WEEE er 
s: R. Das, 4 T. L. Venkatarama Ae. M: P. V. Sundaråreinier and Goin 
S. K. Pee Sarkar Vivian m JJ: _, The, State of Andhra, Pradesh. 
March, 195 PE P. Nos. 220, 222, .240, aud 380-395, of 1955. 


Sales = Laws Validation Act (VH of BO) TARN d scope— Madras Genial 
Sales, Tax Act (IX of 1939)—Article 286 of tha ethene EEC 
By the Majority Judges. —The An (Madras) Sales Tax ‘Act clearly, Sipora 
to’ ae a salts tax on the class of te re i within Article 386, of the 
Constitution and ‘since’such’ levies had ‘been declared invalid by the Supreie 
Court in the Bengal Immunity Company’s Case, (1955)2 i8.C.R. 603 : (1955) 'S.C.J.- 
672 : (1955) 2 M.L J. (S. Č) 168 : (1955) An.W.R. (S.C.) 422, the object of the 
Validation Act was to validate these taxes. Sales Tax Laws Validation Act 
was intra vires and its effect could not be confined to ‘the ċollections ‘ and - levies 
already made but extended to any proceedings for the assessment of ' tax’ ‘undet 
deen, 22 of the Madras Sales Tax Act. ya 
` Per Saran, J.—The Andhra (Madras) Sales Tax Act did not authorize 
the levy of a sales tax on goods which were dtlivered in Andhra hat m whieh the 
property passed to the purchaser in the State of Madras. ne 


K.. S. ‘Krishnaswami Aiyangar, for Petitionets. vl t, a : A ne Me 
` D. Narasaraju; ‘Advocat e-Genctal of the Andhra State for Respondent, 


OMG! ‘Setalvad; Attorney-General’ ‘of'India and C. K. Déphtary, Sodlicitor.Genera] 
of India, for the Union of India—Interven ors., : oe ee eee a 


Cage Thiruzerkatachari, Acivocate-Gencral of Madras, for Intervenori— 
State. ge tnt use Cay bhi FTE BA o 
G.R. hg Aa RE eS pe) Petitions and Appeal dismissed. ` 
sete dae ot heal Me 
i Vee heen otal 


aA 
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: (Supreme Court.] egal) erger} 
"Syed. Jafer Imam, ;P. B. Gajendragadkar vg oh LY 3 VirsaSingh b. 
- car jo and Viviga Bose, FF. '*. «Whe State of Punjab. 


| under section: 300 ` “Thirdly”. It does no 


: iR. Gepalaswami 
Ayyar, for Appellant 


11th March, 1958. ` Cr, A. No. go\oft1957. 


» Pend! Code (XLV of 1869), séction 300, ‘Thirdlyp—Scop—Gist of" offenca-- Intention 
to cause death—If essential. wl ee athe We Cay Nene T 
"' «No one’has the licence: to runaround inflicting injuries that arë sufficient 
to cause death.in the ordinary.course of nature'and claim ’that ‘they are not guilty 
of murder,..‘Once the four elements of section 300, Indian Penal Code drt established 
by the prosecution, and it is the duty of the prosecution’ tó do s0,'the-dffedce is one 
t matter that: there Was nb intention 
n Jiran E a S en 


to ‘cduse death’, +> l ini? j | 
J. G. Sethi, for ‘Appellant. : = E oo On (tad tee 


TE T 


ag a ' pat ‘ ae ae how Sas i P on eee | 
ids M, S.; Bindra, for “Respondent. Be i . D ' thy i a rT a 
rar GR. WEL oy } ` Sanat `° Appeal ‘di S ced. 
PHO Fob Gate pe po aan, Sar A oie ot rb Fo GURS a OP BSa 
Rajagopalan, O.C. F., and monto s Aboobutketiv: Kurihamés. 


Basheer Ahmed Sayeed, 7. op rauc GGG. A No. 93 of.1957. 
20th December, 1957. $ A i Bs fa 

Civil Procedure Gods (V of 1908), Ordét 39, rule i (a)-—Property in dispule in. danger 
Of being wrongfully sold in execution of a decres—Interim iyjunction—If could be: ‘ordered 
against a person who is not a party to the main suit. 

An interim relief is granted to a person in any cause ot the footing 'that'he is 
prima, facis entitled.to the right claimed in. the main“relief and: the interim .relitf. 
_ 7 Hende an‘interinl relief sought for during the pendency , t doyld not be 
greater-in scope thdn what could He gran in the suit itself after the party has 
established .his right to that relief. therit be.a question of jurisdiction or one 
of discretion of Court it is a very relevant factor to be'taken into accounttin deciding 
whether a Court should or even could ‘grant an, interim relief of injunction, 
especially when the. person against whom the interim injunction sopght for is pot 
a party’ to the suiț and against whoth no relief could be granted in the St ` 

` 70 M;L.J. 261, referred and-explained. . \ varos Ta a og 
i RE Gopilanpami Asgangar and’ KN. Balambrarlarign, Tor! Appellanti, 
Bog. Verugopalachari,:,P...C. „Parthasarathi. Ayyangar and R: 

Respondegt.,, ae 24 ie Sela he OP Sha, S 
ry ry A a Tepe ge 

R.M. a E a a Appeal dismissed. 
Mtr at taf vt aes Oe a E E a UIE E ao a fOr ay f ` 
„Rgmaswami, Je yy oho «ui ‘Ramaswami v.-State of Madras: 
and January, 1958. ied eo TS sioe ue "se SA No:707 of 1955% 

_ Madras District Police Act (XXIV of, 1859), section. 50+—* Charge,’..and ‘Officer ex- 
ercising the powers of a Magistrate ’— Meaning, o A, applies to departmental enquiries. 

The dige, 19, ean ap We Sia Noh bas tae ty koa fae ey oe ` : 

1e c contempl; ted by section 59 of the Madras District Police Act is 
a charge-beéfore a Magistrate in a judicial’ eflquiry tind not én a departmenial (eq- 
quiry and the expression ‘ officer exercising ‘the powers of" a’ Magistrate’ in this sec- 
Hop would in the circumstances refer'only to\Magistrates.of the First-Class, r Section 
50 of the Act could not in the circumstances apply to departmental inquiries.“ 


Aypangar, S. Sitarama Aypar, S. Rajaraman agd P. V. Subraimania 


DA 
of a sii 


aw pelle 
Ramaswamt, “for 
ae Kody 


apt 


The Government Pleader (B. V. Viswanatha Aypar), 
R.M. 


for Respondent 
Appeal dismissed. 





Ramaswamt, J. arestetb SOT db ce Sats itp eof ots da oState of Madras v. 

MOU Tema i958: Labi M oona u Te er “Mohd. Ghani, 

z ” g ena ot SAS No. 840 of 1955. 
eesti z 

Grig als, ae nS of rights o gts hale. riparian’ cones Duig Br, comma t 

li water supply to'riparian owner 

u While “ev ripatian oWtier'is entitled: to divert and ‘utilize the! waters of a 

streain finder whose ayacut his land is regi¥tered, ‘for pore f irrigation’ he" is 

not! entitled to 5 Sbeas or _crossbund ‘a channel to the’ pr cé of the ayacutdar 

lower down the stream. Every riparian owper has a right to the grdindry' and 

normal use te the water flowing in the stréedm. - Tt is thë duty of aie ‘Gove are 

to look to e regulation and distribution of the available Me to all the aya 

and in case ‘of any:obstruction to the flow of water by ah ‘upper ri regia 

the prejudiced of the lower riparian owners, the Government should take‘! st 

and measures to remove the obstruction and ensure the su ly of water to. cp 

lower-rjparian owners. The Government cannot absolve i ii of its .duties- by re- 

ferring, the parties. to a civil suit. win! 

. , The Government Pleader. (B.. V. Viswanatha. Ayer), f for. Appellant: Ca 

— c S. V., Rama Ayyangar, for Respondent. i 


a 


R.M. AA, ——— T AR 
dgopalini; OCF., md © drole ee s KÀ. O. ME 'Goipöratior: Ltd. v. 
'Rajagopala Ayirigar, JW ci e `’ Income:tix Officer, Pudukóptai' 
‘17th Fanuary, 1988. ie: ic era raua WIP, ‘No! 563) ‘of 1956 


“Income-iax Act (XI of 1922), section 18-4 (3) and (8) Sipe :) ae aN 
..,j Sub-section (3) of section 18-A-of the,Income-tax Act does not \cover every case 
where the. Ancomestax, Officer, is not enabled. to make a demand under, sub-section 
(#) of, that section.- „A person who, has been assessed - to Income-tax at some time or 
other in, previous, years cannot be broyght within section, 18-A (3) merely because 
he was not assessed to tax for -some years later. Where a person jis not bound to 
have voluntarily, submitted an fires under section 18-A (3) } he canndt.. come 
within section: 18- -A {8). t T $ KEI TARN i ra 


vat athas n 


G.'R. Fagadisan and T. F. alaki knati for Petitioner. a foit nea aa 
ro lG, S. Rama Hao Sahib, ar ‘Réspondent. g re ee ee a A E a 


- RM. Peo o =" unr >? io le Rule absolute. 
Rajagopalan, O.C. J, ai. _ Narayanaswatai's. 
Rajagopala Ayyangar, J o ap ET SS . Krishnamurthi. 
23rd January, 1958. : cs vel Lt: AAO. No. 209 of.1957. 
Constitution of India (1950), Article 191 (1) (a) and te) ha eae of ths ‘People 
Act (XLVI. of 1951)-~Office of profit—What amounts to—E, of Life. Insurdnca 
ia Cnbotin ro Ui es ee e eared 
the ike ie tis employees from stagding LOR Metin law dis- 
the candidate within Mei e Ga sills (¢) ‘of E a os T 
~ o to decide -whether a Pie a corporation. like the Life Insurance ce ;Cor- 
poration, of India, is a department of the Government, ap ealagiryr ah of the, body, 
he degree of control; exercised by the vernment, the d ependence, of 
= AE ER EE aspects 


ration on the.-Government,.for if enan needs 
w the a 


rporation, have all to ;be considered. Haying regard to the object, and - 


the scope of the legislation which set up the Life’ Ingurance Corporation į of India, 
the Corporati cannot t be copsidered to be a ent or servant, ‘or t of 
the Goverhimdnt, Service ünder ‘the Insuban 1 Ea tation is not A cia 
the Government i of ‘the’ nion. within the Artitlé'r 191, ee (a) of the Constitution. 


The’ expression office « of profit },in Article t93) (a) of the Constitution can; 
not be construed in a wide a a as to include service,in such, statutory co rations 
which have some relation wi ¢ Governineit’ ‘Hence. an emp|oyce' o! the Life 
Insurance Corporation ‘is ‘not eee alified from standing for election” to” ae e State 
Assembly, under'Article 191(1) (a) of the Corttitution. 


‘under’ e'powers vested in it by section 49 (1) (b) of the Life Insurance Act, yo 


relating td'procėdural matters. | 


° 42 
oR tion 29 of the Regulations made by the Life Insurance’ Corporation 


is a.law made under’an Act of Parliament within the nfeAning of Article r191 (4) 

i} of the Constitution of India. As that, regulation prohibits: an. employee ,of the 

Yorporation from standing for election as a cr.of a Legislative, body, such 

employte will be disqualified under Article 191(t) (6), from, contesting an election, 

., (Historical aspects pf the development of public Corporations traced——Nature 

and functions of such corporations, explained—Relationship with Coveri ent, and 
Jaw. Eng, 





scope and extent of Government control: ¢xamined—Cas¢- inglish and Indjan 
li s ja ) p” \ RE EARTE) aN ii 7e a Sic a A © pee ta 
, u- The Advocate-General, (V.... Tirupenkatachari), V. V. Raghavan and G. Rajan, 
Aes toma , paawai i on Set Siete bom th eg te 
» Messrs.. Row and Reddi, S.. iswanathan and B. R. Dolig, for Respondent... jy 
-> RM. a; hod Yona r a wt | | Appeal allowed . 
Basheer Ahmid BFF. tees ERC ceto u Pongiammal! 
2gth January, 1958. ot SA Nos 712! of 1954) 


Civil Procediire Code (V of 1908), Order 18, rule 18—-Lacal inspection by ''Court— 
Notes of local inspects Duty to make and keép it'as part ‘of thecrecord—Failure lo do so— 
_ 1 It is no doubt true that Order 18, rule 18 of the Code of Civil Procedure dogs 
not in express terms requir¢.a Court to make notes of local inspection madè by it 
der that rule and keep it as part of the record. But this omission does not mean 
that a Judge holding local inspection is not under a duty to make ‘notes Of, such 
inspection and keep it as part of the record of the case. © 55o 0 0 0t 
© ' Loval i tion is dorè bythe Court in its discretión and it could -be done 
at any a ae the poe ceedi ither swo motu or at the instance of’the parties tothe 
' Though a local i ion might influence the judgment’of the Court ‘in 
in different ¢dses and in certain cases may have no bearing at-all on 
the judgment, still the. facts: discovered at a local itispection might consciously ' or 
uncohsciously influence its conclusions' in the ju ent. Hence it'is‘not only 
desirable but necessary, that a Court making a local inspection should make notes 
of such i ion and the facts observed: by the Court 'and' keep it as. part of the 
record.” e judgment of a Court which makes a locah inspection but fails to 
po notes of that inspection and keep them on record will be vitiated.. 


| os A 


. S: Fhyagaraja Ayyar and N. Vanchinathan, for Appellant. a EEE a MON 
Gi R. Fagadisan arid A. R. Ramanathan, for Respondent... © 00u h coa, 

\ RM. ee ee G , iy Qu See” ee Myce a -Case remanded. 
Balakrishna, Ayyar, Foy 7 S o’ jay ‘Velu. Pillai v. Sevuga Perumal. 


ggtk January, 1958: yo o o) reso ott GMP, No.'4388 of 1957! 
-> Madras‘ High Court (Appellate ne. Rules—Rule 48-A (2)—If ultra vires —Exeusing i 

delay in the presentation of a pe ufficient causé-When amounts to. °°‘ PEN 
> Rule’41-A (2): of the Appellate Side Riiles of the Madras High Court is' intra 
vires of the powers of the Court as'it is within-the rule-making powers of the High 
Court*under'kection 122 of the 'Code of Civil Procedure. - ‘The rule prescribing a 
specified number of days for presenting an application ’to the’ Court is'a matter of 
procedure ahd the Court has power’ by nla framed by itdo regulate’ the time’ 
nf . = TAS tes i Re 


It is true that. under rule 41-A (2) of the Appellate Side Rules the High Court 
iy empowered to excuse the delay. in presentation of a petition if sufficient Cause 
is shown. The mere fact that’ the petitioner mislaid the paper in his village is not 
a sufficient reason to excuse a long delay of 268 days. ee Ea Ne ae 

_' K. Arunachala Sastri, for Petitioner, ` EAn a ea 
_ , M. V. Ganapathi and M., V. Jága ‘fof Respondent. gee a Cee, 
RM. Tera ea “ Fs i o oi 7) n137 Petition dismissed. 
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Balakrishna Ayyar, J. Ratna Mudaliar v.. 


and January, 1958. -E.O. Cantonment Board, 


St. Thomas Mount.. 


W.P. No. 670 of 1956. 


Cantonment Act (II of 1924), section 203—Power of a Cantonment Board to License 
Sees for opening of a market—If includ& a right to collect licence fes for renewal of license. 


Section 203 (1) of the Cantonments Act, 1924, no doubt empowers a Cantons 
ment Board to levy a license fee to open a private market. That means that when 


once a license is granted and a market is opened section 203 (1) will cease to apply.- 


The term * open’ in section 203 (1) will apply only to the or initial opening 
of a market and it cannot be construed in an artificial way to apply to every year 
when a licence is sought to be renewed. The distinction between ‘opening a market’ 
- and ‘keeping open a market’ is clearly recognised by the analogous statutes like the 
City Municipal and District Municipal Acts. Hence a Cantonment Board is 
not entitled to charge any fees for the renewal of a licence to keep open a market 
when once the market has been ‘opened ’ initially in pursuance of a license. 

C. Vasudevan, for Petitioner. 

The Government Pleader (B. V. Viswanatha Ayyar), for Respondent. 


R.M. —— Ruls absoluts. 
Rajagopalan, O.C. J. and Swamy v. Sultan. 
Ganapathia Pilla, 7. A.A.A.O, Nos. 12 and.13 of 1957. 


23rd January, 1958. 

Trads Marks Act (V of 1940), sectlons 20 and 73—Scope—Forum for institution 
of sulis—If section 73 applies to passing off actions also—City Civil Court—if has 
jurisdiction. 

The combined effect of sections 20 and 79 of the Trade Marks Act, 1940, is 
that a suit to prevent an infri ent of a ¢ mark or for damages for such in- 
fringement cannot be instituted at all unless the trade mark is registered. Under 
the provisions of the Act and even in the case of infringement of registered trade 
marks such a suit cannot be instituted in any Court inferior to that of a District 


Court having the requisite jurisdiction such as territorial jurisdiction. Section’ 


20 (2) of the Act no doubt excludes passing off actions from the provisions of the 
Act. But what is saved under section 20 (2) is only the right of action and it has 
no bearing on the forum mentioned in section 73. Hence section 73 will apply 
to passing off actions also and the expression ‘ otherwise relating to any right in 
a trade mark ’ in the section is wide enough to include passing off actions also, where 


the alleged misuse of a registered e mark is in issue. Hence such a suit: 


cannot be instituted in the City Civil Court, Madras, which is not a District 
Court within the meaning of the section. 

A decree of the City Civil Court, Madras, in a suit in'which the cause of action 
is based either wholly or in part on the infringement of a trade mark will be a 


nullity and the execution Court can look into the pleadings to decide whether the. 


Court had jurisdiction to pass the decree. 

C. Srintoasachari and T. R. Sundaram, for Appellant. 

A. Durairaj, for Respondent. 
_ RM. ` E j Appeals allowed - 
` Rajagopalan, 0.C.F. and Panchapakesan v. Revenue Board- 


grd February, 1958. , ; i 
, Madras Cinsmps Regulation Rules, 1957—Rule 109 (1)—Scops of. 

The expression ‘ place’ in rule 109 (1) of the Madras Cinemas Regulation 
Rules, 1957, would include both the site and the superstructure standing thereon 
and as such both the site and the superstructure have to be approved afresh by the 

M.yaN RO 


W.A. No. 3 of 1958. 
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authorities before’ a license in Form C is issued after the expiry of three fonths! 


referred to in the rule. It makes no difference even if the operator applying 


r a fresh license is the same who held the prior licens¢., 
S. Mohan Kumaramangalam and T. Ramalingam, for Appellant. 5 
The Additional Government Pleader (K. Vesraswami), G. Ramanyjam and 

A. Narayanaswami, for Respondent. . . 


Appeal dismissed. 


- RM. nae 
Balakrishna Ayyar, F. : Umapathi v. Panchaksharam. 
5th February, 1958. W.P. Nos. g14 and gig of 1957. 


Madras Cinemas (Regulation) Act (IX of 1955), sectlon 5—Scope of. 

Constitution of India (1950), Article 226—Furlsdiction under—Nature and scope of. . 

Section 5 of the Madras Cinemas (Regulation) Act, 1955, no doubt enumerates 
certain considerations which the licensing authority is bound to take’ into account. 
But it does not exhaustively enumerate all the considerations which the licensing 
authority may take into account. The mere fact therefore that the licensing autho- 
rity took into account circumstances not covered by the categories enumerated in 
section 5, will not, by itself, vitiate the order of the licensing authority. It is of 
course to be borne in mind that when once the authority into consideration 
matters not expressly enumerated in the Statute it enters into a territory where con- 
troversy may become inevitable. 

Where between two rival applicants for a license to run a touring cinema 
the Collector chose one on the gound that the other had already a chance and that 
everybody should have a chance, when all other considerations àre equal, it cannot 
be said that the consideration taken into account is an unreasonable one. i 

The jurisdiction of the High Court under Article 226 of the Constitution is a 
correctional one and the Court a discretion to interfere or not to interfere with 
an order. Where it is clear that the authority whose order is sought to be im-' 
peached has appie its mind fairly, honestly and impartially and has reached a 
conclusion which is neither unjust nor improper, the High Court will be slow to 
interfere with such an order. 4 yet 

G. R. Fadadisan and T. S. Srinivasan, for Petitioner. 

The Additional Government Pleader (K. Veeraswami), R. Sundaralingam an 
R. M. Seshadri, for Respondent. 


RM. — i Petition dismissed. 
, Pillai, F. ; Murugayya Pillai v. Seethalakshmi, 


qth February, 1958. 
G.R.P. No. 298 of 1958., 


A SERA directed to be furnished by Court as condition of granting stay—Fur- 
nds of s bject of —Securlty of ¢mmoveable property directed to be furnished before 
as with—What amounts to. 
The object of a Court in directing a party to furnish security in immovable pro- 

as a condition of its order is to assure the other party to the dispute or the 
decree-holder that the benefit of the order in his favour or the decree amount would 


. be eventually paid or would be more easily recoverable. This object could be 


achieved only if a properly enforceable security bond duly éngrossed on stamp- ` 
A and renia according to law is put into Court within the time specified.” 
t may be that mere non-registration of the bond within the time fixed by Court 
may not be a fatal objection if the bond otherwise duly engrossed on stamp paper 
is filed in time as in such cases the Court can have the documsnt compulsorily regis- 
tered. But merely putting into Court a draft security bond on finstamped paper 
on the last day fixed for furnishing security cannot tantamount to compliance with 
the order of the Court as the obligor could not be deemed to have done what was 
required of him as‘the Court would have still to look to him for the- furnishing of 


h 
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[Supreme Court.] 


B. P. Sinha, S. J. Imam K. C. Pokhraj v. State of Bombay. 
and K. Subba Rao, FF. e Cr. A. Nos. 34-36 of 1956. 
24th March, 1958. 


Bombay Salas Tax Act, gab Bombay Repealing Act of 1953, section 48 (2)—Scope 
—Sanction for prosecution. 


“ Notwithstanding the repeal of the Bombay Sales Tax Act of 1956 Act and 
the said entries, the said shall not affect or be deemed to affect, any right, 
title, obligation or liability dy acquired, accrued or incurred ”. a 
a liability incurred (offence committed, under the repealed Act) is covered by 
the saving clause embodied in section 48 of the repealing Act. 

M. S. K. Shastri, for Appellant. 

H. J. Umrigar, for Respondent. 


G.R. Appeals dismissed. 


[Supreme Court.] 


S. R. Das, C.J., T. L. Venkatarama Aiyar Ramkrishna Dalmia v. 
B. P. Sinha, S. K. Das and A. K. Sarker, FH. ustice S. R. Tendolkar. 
28th March, 1958. G.A. Nos. 455-457 of 1957, etc. 


Commissions of Inquiry Act (LX of 1952)—Validity of the Notification appointing a 
Commission UE E AD of mae (1950)—Article 14. 

There is no warrant for the proposition that a definite matter of public 
importance must necemarily mean only some matter involving the public benefit 
or advantage in abstract, e.g., public health, sanitation or the like or some public 
evil or prejudice e.g., floods, famine or pestilences, etc. Quite conceivably the 
conduct of individual ns or companies may assume such a dangerous pro- 
portion and maf so prejudicially affect or threaten to affect the public well-being 
as to make such conduct a definite matter of public importance urgently calling 
for a full inquiry. $ i 


A portion of clause 10 of the notification appointing the Commission in the 
instant case which called upon the Commission to make recommendations about the 
action to be taken as and by way of securing redress or punishment could not be 


. said to be at all necessary for or ancillary to the purposes of the Commission. The 


efficacy of the entire Notification was in no way impaired by the deletion of the 
offending words. 


“ The facts disclosed in the Notification and the facts brought to our notice 
By affidavits afford sufficient support ¢o the presumption of the constitutionality 
of the Notification. It is for the petitioners to allege and prove beyond doubt that 
other companies or paw dale situated have been left out and petitioners 
and their companies have been singled out for discriminatory and hostile treatment. 
Petitioners have in our opinion failed to discharge that onus”. 


G. S. Pathak, Senior Advocate with P. N. Bhagwati, S. K. Kapur and 


` Rai, Advocates for Appellants in C. A. Nos. 455-457 of 1957 ånd Respondents in 


C. A. Nos. 656-658 of 1957. 


C. K. Daphtary, Solicitor-General with G. N. Joshi and R. H, Dhebar, 
Advocates for Respondents in C.A. Nos. 455-457 of 1957 and Appellants in C. A. 
Nos. 656-658 of 1957. ° 


GR. Cross-Appeals dismissed. 
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N. H.’ Bhagwati, B. P. Sinha, S. J. Imam, Express Newpapo v. 
J. L. Kapur and P. B. Gajegdragadkar, JJ. Union of India. 
19th March, 1958. P. Nos. 91, 99, 100, 101, 103, 116, 

117 & 118 of 1957 and G.A. Nos. 699 

i ° and 703 of 1957. 


Mesa Journalist (Conditions of Service) Miscellaneous Provisions Act, (1953); 
Constit validity—Articles 14 and 19 of the Constitution. 
“ There is no escape from the conclusion that the. Wage Board has contra- 


vened the mandatory requirements of section 9 of the Act and, in consequence, 
its decision is ultra vires the Act itself”. 


‘ “ We have come to the conclusion that none of the provisions thereof is violative 
of the fundamental rights enshrined in Article 19 (1) Oy 1g (1), 14 and of Article 
g2 save the provisions contained in section 5 (1) (A) (ILI) of the impugned Act, 

which is violative of the fundamental rights guaranteed under Article 19 (1) (8) 

and is, therefore unconstitutional and should be struck down ”. 


“ The appellants having substantially succeeded in their respective petitions 
under Article 32 of the Constitution, the question has now become purely academic 
and we need not spend any time over them (Civil Appeals). The result, therefore, 
is that these Appeals will be allowed and the decision of the Wage Board set aside. 
The order for costs, however, in each of these Ap will be that all the parties 
thereto shall bear and pay their own costs thereof ”. 


M. K. Nambiar, K. M. Munshi, S. P. Sinha and L. K. Jha, Senior Advocates 
for Petitioners and Appellants. 


M. C. Seialvad, Attorney-General of India, N. C. Chatterjee and A. V. Viswanatha 
Shastri, Senior Advocates for Respondent. 


G.R. Petitions and 
t J . 
{Supreme Courr.] c g 
N. H. Bhagwati, B. P. Sinha, S. J. Imam, Kasturi & Sons v. 
J. L. Kapur and P. B. Gajendragadkar, J}. N. Salivateeswaran. 
19th March, 1958. Petition No. 249 of 1956. 
_ Working Journalist (Condtions of Service) Miscellansous Provisions Act (1953), 
ection 17 of enguiry—Articles 14 and 19 of the Constitution of India. 


_ , The inquiry contemplated by section 17 was “a summary inquiry of a very 

limited nature and its scope is confined to the investigation of the narrow point 
as to what amount is actually due to be paid to the employee under the decree, 
A or CeT valid order obtained by the employer establishing his claim 
in t "i 


“ We are reluctant to accept the view that the Legislature intended that the 


specified authority or the State Government should'hold a larger inquiry into the, - 


merits of the employee’s claim without conferring on the State Government or th 
specified authority the necessary powers in that behalf”. í 


R. Ramamurthy, Advocate for ` Petitioners. 


Purshotamdas Tricumdas; Senior Advocate for Respondent. 


GR. Patitjon dismissed. 
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- . +” [Supreme CovrrT.] f A 

N. HB i, S. K. Das, Venkatarama Aiyar, ` State of Bihar v; 
A: K. Sarkar, and Vian Bose, 77. Basawan Singh,” 
° 21st March, 1958. Cr.A. No. 134 of 1955. 

Penal Cods (XLV of 1860), section 161—-Evidence of ralders—Indspendent corroboration 
— NM if i e . . 

‘" “It is wrong to deduce from Rao Shiv Bahadur Singh’s case 1954 S.C.R. 1098: 
1954 8.C.J. 362 any universal or inflexible rule that evidence of the witnesses of the 
raiding 3 party must be discarded unless independent corroboration is available. 

Hi that we say is that, in assessing the value of the testimony of the witness, 
diverse’ factors must arise for consideration and the comparative importance of 
this or that factor must depend on the facts or circumstances of each case. 

P “ No standard higher or stricter than this can be laid down or was laid down 

in Rao Shiv Bahadur Singh’s case. ; 

“ In view of the findings of fact arrived at by the High Court'the only reasonble 
conclusion is that the respondent is a of the offence with which he has been 
charged and the order of acquittal is clearly erroneous ”. . 

C. K. D , Solicitor-General, for Appellant. 

H. J. Umrigar, for Respondent. . 

G.R. Appeal allowed. 


[SuPREME CourT.] 
S. R. Das, C.J., T. L. Venkatarama Aigar Raigarh Jute Mills Ltd. v. 
S. K. Das, Gajendragadkar and Vivian Bose, F7. ; Eastern Railway. 
24th March, 1958. C.A. No. 231 of 1954. 


Railways Act (X of 1890), section 28—Railway Rates Tribunal—“Undus prefer ; 

“ All cases of unequal rates cannot necessarily be treated as cases of preference 
because the very concept of preference postulates competition between the person 
or traffic receiving erence and the person or traffic suffering prejudice in con- 
sequence ”. The Court also found that the appellant had not succeeded in es- 
tablishing a case thaf the rates were “ unreasonable or excessive ”. 

S. C. Isaacs, for Appellant. 

H. N. Sanyal, Additional Solicitor-General, for Respondente 


G.R. as Appeal dismissed. 
[Supreme Court.] 
B. P. Sinha, S. J. Imam Ghandranath Mukherjee v 
and K. Subba Rao, JJ. Tusharika Debi and others 
24th March, 1958. C.A. No. 39 of 1955. 


Bengal Tenancy -Act (VLI of 1855), sections 15 and 16. 

“ A person becoming entitled to a permanent tenure by succession shall not 
be entitled to recover by suit or other proceedings any rent payable to him as the 
holder of the tenure until the duties imposed upon him by section 15 have been 
performed ”. 

Bagchi for Appellant. ° 

N. C. Chatterjes for Respondent. 

G.R. — ' Appeal dismissed. 

(SupreME COouRrT.] 

N. H. Bhagwati, J. L. Kapur . Workmen of Assam Co. v. 
and A. K. Sarkar, FF. Assam Co. Ltd. 


Ist March, 1958. C.A. No.-34 of 1957. 
Fadustrial Dis Act (XIV of 1947)—Payment of bonus tion. 
Applying ri se in C.A. Nos. 217 to 219 of 1956 decided on 5th November, 

1957—Sree Moenakshi Mills, Lid. v. ir- Worksmen and the formula adopted 
therein i.¢., “ distributable surplus has to be ascertained after providing from the’ 
gross profits for t depreciation, (2) rehabilitation, (3) return at 6 per cent. on 
the paid-up capital, (4) return on the working capital at a lesser but reasonable 
rate, and (5) for an estimated amount in respect of the payment of income-tax ”, 
The decision of the Labour Appellate Tribunal was, theretore, set aside and that 


3 3° 
of the Industrial Tribunal restored, with the modification, that. the company should 
make a ble an additional amount required for the payment of a bonus-to the 
artisans of the company. The Court also approved “t “the unit nelieate or the bonus 
a als adopted by the Company. cea 
C.B ira DEA pellant. - . | aa eee 


ae for Respondent. © ~~ Rg ee eS B 
G.R- ee e ~ oe ee 
[Supreme Court.] 7 . ae 

S. R. Das, C.J., T. L. Venkataréma Aiyar State of Madras v. 
S. K. Das, A. K. Sarkar Ke Matias Base, J FF. Ganon Dunkerley & Co. Ltd. 
1st April, 1958. C, A. No. 210 of 1956. 


Madras General Sales Pas Act (IX of 1939), Sale o Goods Act (IIT of 1930)— 
Government of India Act (1935), Entry 48, List IT of the Seventh Schedule—Meaning of 
the term “ Sale.” ý 

“ According to the law both in England and India, in order to constitute a 
sale it is n that there should be an agreement betweėn the parties for the 
purpose of transferring title to s, which of course’ pre-supposes capacity to 
contract, that it must be suppo: by consideration and that as a result of the trans- 
action, property must actually pass in the goods. Unless all these elements are 
present, there can be no sale”. The expression ‘sale of goods’ in Entry 48 of the 
Government of India Act is a term of law, its essential ingredients being an agree- 
ment to sell movables for a price and roperty passing therein pursuant to that 

eement. In a building contract which is, as in the present case, one, entire 
and indivisible and that is its form there is no sale of goods and it is not within the 
competence of the Provincial Legislature under Entry 48 to im Pan a taxon the 
supply of the materials used in such a contract treating it as a 

V. K. Thiruvenkatachari, the Advocate-General of Madras, for Appellant. 

A. V. Vishwanath Shastri, ‘for Respondent. 

C. K. Dap , Solicitor-General for Union of India—D. Narasaraju, Advocate- 
General, for the tate of Andhra, Mahavir Prasad, Advocate-General for the State 
of Bihar, S. M. Sekhri, Advocate-General for the State of Punjab, T. M. Sen, for the 
State of Mysore a and $. B. Sahrya, for the State of Kerala, for Intervenors. 

ees R. —— 


Appeal dismissed. 

ar mage fobs Rajalakshmi Ammal v. 

pep vised Sayes d, A ; Muthuswami Gounder. 
_ 3rd February, one L.P.A. No. 198 of 1957. 
Civil Procedure Gode (V of 1908), Order 40, rule 1—Power of Court to appoint 


Receiver in simple money suits—Scope and extent of. 

It is no doubt true that the powers of a Court under Order 40, rule 1, Civil 

Procedure Code are wide and in extraordinary cases the Court has jurisdiction to 
point a Receiver in simple money suits even een decree, provided of course 
the Court is satisfied that it is just and convenient to a es a Receiver. 

But ordinarily in simple money suits the plaintih hasa right to pursue his 
remedies by way of an attachment befgre judgment and a Court will not exercise its 
discretionary powers of appointing a Receiver in such cases unless there are extra- 
poy, circumstanees. 

R. Gopalaswami Ayyangar, M. Krishna ‘Bharathi and M. S. Sethu, for Appellant. 

T. K. Subramania Pillai and S. Mohan, for Respondent. 


R.M. = Appeal dismisséd. 
- Rajagopalan, O.C.J. and e Munia Servai v. 
Ramaswami, F. aes Bank, Ltd. 
February, 1 0.3 of 1 
A Banking i A Act (X of 900) ne of High Court under—. ý Ordea 
bao ivil Furisdiction—Execution of orders under—Limitation for—Limitation Act 
of 1908), Article 183 —Applicability. 


The jurisdiction conferred on the High Court by the Banking Companies Act, 
1949 is part of ils Ordinary Original Civil Jurisdiction within the meaning of Article 
- 183 of the Limitation Act so as to attract the twelve-year period of limitation for 


5! . 


éxécution ‘of orders made under that Act.” -It makés rio difference whether this 
jurisdiction is rea by.CJause.12 of the Letters Patent or by separate enactment. 
t wo M: I 20,llowed. v 
Lag -L.R. 53 Mad. 2 shane ALR. 1951 All. 362, referred. 
2 Ragen. 4 ar-and_N.- D for Appellant 
S. Swaminathan, $ ig a as 


- RM. - ee nes cay ee 
Rajagopalan, O.C.F. and Nina ae, Mohan Prasad, 
Ramachandra Aypar, J. °- =- ; © > _O.S. Appeal No. 165 of 1953. 
11th Febguary, 1958. É 
Limitation Act (IX of 1908), p Articles 74 and 116—Covenani to pay a debt in instalments 
T ila lta how computed—Clause enabling creditor to sus for all the 
. į together qfter the last instalment bécams due—If could extend the period of limitation. 


Where a bond provided that a debt secured thereunder will be paid in speci- 
fied instalments at stated intervals, the limitation for the recovery dah of such 
instalments will run from the, time when it became due. Article 74 read with 
Article 116 of the Limitation Act would apply to recovery of such instalments. The 
mere fact that the ies had agreed that i payment of the instalments need not 
be enforced as and when they become due, but can be enforced after all the 
instalments become due and payable, cannot have the effect of extending the 
period of limitation. 

Generally speaking, interestdue on a debt is only an accessory to the principal 
and where the claim in regard to the principal is the in regard to 
the interest would equally be barred. An exception to this rule is however re- 
cognised in cases where there is a separate covenant to pay interest. 

Where there is a-covenant to pay a debt with interest, ba the principal amount 
is agreed to be paid in instalments, the mere fact that the recovery of certain i in-' 
stalments are barred by limitation cannot affect the recovery of the interest due 
on the principal debt as the covenant to pay interest is not an to each of 
the instalments. The covenant to pay interest on the original debt is independent 
of the covenant to pay the instalments and as such a separate cause of action lies. 
in ect of the interest. 

-law reviewed.) 
. S. Ramaswami Ayyangar, for Ap ; 

B. V. Ramanarasu and M. L. N. , for Tenit , 

R.M. — Appeal allowed. 


Balakrishna Ayyar, J. ` i “vs Sitaraman v. Pattabhirafnan. 
13th February, 1958. C.M.P. No. 333 of 1958. 


Civil Procedure Code (V of 1908), section 148—Power of Court under. 

Section 148 of the Code of Civil Procedure no doubt empowers the Court in 
its discretion to extend the time fixed by it for doing an act. But that section pre- 

poses the pendency of the suit, appeal or proceedings in which time was granted. 
Where the proceeding ceases to exist consequent upon a default clause provided 
in the order itself section 148 of the Code can have no application. Where an 
order directing security to be’ furnished has a default clause the Court has no 
power to extend the time for furnishing the security. 
3 M.L.J. 494; (1956) An. W.R. 177, followed. 

P Gopalaswami Ayyangar and V. S. Ramakrishnan, for Petitioner. 

Srinivasa Ayyar and. G. R. Jagadisan, for Respondent. . 

R.M. — Petition dismissed. 


Ramaswami; J ; Srinivasa Pillai vo. Kanniappa Pillai, 
19th February, b: 8. S.A. No. 630 6 of 1951. 


Negotiable Instrumsnts Act (XXVI of 1881), section 87—Material . alteration of an 
tnstrument— What as—Affixture of additional stamp to make up cine anges to 
material alteration. 

The test of-what-amounty to material alteration of a negotiable instrument 
within the. „meaning of section 87 of the Negotiable Instruments Act is to see whether 
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the alteration affects the rights or liabilities of the partiea to the bill, whether ‘it 
affects -them prejudicially or not. - Any .which varies, the origina? legal 
effect and operation of the bill, unless assented to by tke party affected thereby, 
will be a material alteration. g : i A x 

A promissory note which is not properly stamped is legally“ unenforceable 
and any addition of stamp to make it viablè as a promissory note, without the 
consent of the promissor, is a material -alteration which will render the instrument 
void. ; a 

Law in England and America explained—Case law discussed. 

K. S. Naidu, for Appellant. 9 

T. R. Ramachandran, for Respondent. 


R.M. ——— : Appeal dismissed. 
Balakrishna Iyer, J. Kuppuswami v. Ketty Muthu. `’ 
21st February, 1958. G.R.P. No. 1670 of 1957. 


Madras District Municipalities Act (V of 1920), sections 44 (2) and 45—Electoral 
cots ie ene ee Government to direct revision—Scope of—Rules for 
iston of election disputes under—. 2—Tims for presentation of election petition. 

Section 44 (2) of the Madras District Municipalities Act, 1920, as amended 
in 1950, takes away the power of the State Government to give directions for the 
preparation and publication of electoral rolls for municipal elections which they 
possessed under the former provision. Under the section as it stands at present 
the only power of the State ent is to direct the publication of such portions 
of the electoral roll which relate to the Municipality, out of the electoral roll pre- 
pared and revised under the Representation of People Act, 1950. The election 
authority has no power to add any new names to the list and their only power is 
to bring the list in accord with the electoral roll prepared for the relevant Kaeb 
Constituency. 

The prepositions ‘if’ and ‘from’ in rule g and the proviso respectively of 
the rules ed for decision of election disputes under the District Municipalities 
Act mean the same and the ition ‘ of’ 1s used sometimes equivalent to ‘ after ’. 
Hence in either gase the first day of reckoning the period of seven days fixed under 
the rule can be excluded. 


K. Narayanaswami Mudaliar and M. Thirugnanasundaram, for Petitioner. 
S. Mohan Kumaramangalam and K. V. Sankaran, for Respondents. 


RM. — Petition dismissed. 
Somasundaram, J. Santhanam v. Somasundaram, 
4th March, 1958. . C.R.P. No. 1343 of 1957. 


Madras Cultivating Tenants Protection Act (XXIV of 1956), section 9 (2)—Appeal 
under— Every decision of a Rent Court’—If includes decisions on interlocutory applications 
as well. - . ; 

A right of appeal from the decisign of a Court or Tribunal is not an inherent 
right but is one expressly conferred by the Statute. The right of ap conferred, 
by section g (2) of the Madras Cultivating Tenants Protection Act should be con- 
strued in the light of the foregoing sub-section, viz., section 9 (1) of the Act. That 
is, only decisions falling within the scope of section 9 ( will be appealable 
under section g (2) and decisions on ancillary Lda ae in the main petition for 
. the p mentioned under section 9 (1) of the Act are not decisions that are 
appealable under section g (2) of the Act. The expression™ every decision’ in 
section 9 (2) of the Act could refer only to the final decision in regard to the rights 
ee ans with reference to the dispute under section 9 (1) and does not include 

ers passed on Interlocutory Applications. 

* Decision’ Meaning of Explained. e 

G. R. Fagadisan, for Petitioner. 

S. Mohan Kumaramangalam and K. V. Sankaran, for Respondent. 

R.M. : — Petition dismissed. 
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[Supreme CourT.] f 
S. R. Das, C.J., T. L. Venkatarama Aiyar, Mithan Lal, etc. v. 


S. K. Das, A. K. Sarkar anå Vivian Bose, J}. State of Delhi. 
7th April, 1958. Petitions Nos, 15 and 16 of 1955. 


Bengal Finance (Sales Tax) Act as extended to Delhi—Vires—Articla 246 of the 
Constitution of India (1950)—Part C States (Laws) Act. 

The decision of the Supreme Court in C.A. No. 210 of 1956, State of Madras v. 
Gannon Dunkerley X Co., Ltd., dated 1st April, 1958, rem M.L.J. (N.R.C.) 50] did 
not apply tọ the present case. ““ Itwas submitted elhi law was not enacted 

ae La hiie but had been extended by Parliament under Article 246 (4) 
of the Constitution, and there was no bar on Parliament making a law to tax trans- 
actions other than a ‘sale of goods’. Whether we view the notification as 
* one extending a subsisting statute to Delhi or as extending it with modifications 3 
so far as the impugned provisions are concerned, they are inira vires.’ 

R. L. Aggarwal, for Appellant. 

C. K. Daphtary, Solicitor-General of India, for Respondents. 

' T. M. Sen, for the States of Madras and Mysore, G. C. Mathur, for the State 
of U. P. and S. B. Sehroa, for the State of Kerala, Interveners. 


G.R. —— Petittons dismissed. 
[SupREME CouRT.] 

S. R. Das, C.J., T. L. Venkatarama Aiyar, Pyarelal Hari Singh & Co. v. 

S. K. Das, A. K. Sarkar and Vivian Bose, FF. The State of Punjab. 

ath April, 1958. Petition No. 128 of 1957. 


East Punjab General Sales Tax Act, 1948—‘‘ Sale of goods ’—Supply of the materials 
used tn construction works. 

Applying the deceision of the Supreme Court in C.A. No. 210 of 1956, State of 
Madras v. Gannon Dunkerley & Go., Ltd., dated 1st April, 1958, [(1958) 1 M.L.J. 
(N.R.C.) 50] the provisions of the East Punjab General Sales Tax, nii. imposing 
eee on the supply of the materials used in construction works, treating it as 

‘ sale of goods’ were held to be ultra vires. - 


Gopal Singh, for Petitioner. ° 
N. S. Bindra, for Respondents. 
GR. . — Petition allowed. 
[SUPREME CouRT.] 

N. H. Bhagwati, J. L. Kapur J. K. Chaudhuri v. 
and A. K. Sarkar, FF. s R. K. Dutta Gupta. 
7th April, 1958. C.A. No. 321 of 1957. 


Gauhati University Act—Powers of the University—If can interfere with order of gover- 
ning body of a College dismssing its Principal. 

Under the provisions of the Gauhati University Act the University had no 
power to interfere ae the action taken by the governing body of a College i in dis- 
missing its Princi cee The term “ employee ” did not include a Principal, and 
the jurisdiction o the University under the Act extended only to that category” 
of employees who were classed as teachers. 

~ R. Chaudhuri, for Appellant. 
N. C. Chatterji, for Respondent. 
G.R. E ne Appeal allowed. . 


[Supreme Court.] N 
S. R. Das, C.F., S. K. Das, EEA TA Nagpur Elec. Light & Power Co. v. 
and Vivian Bose, FF. Shreepat Rao. 
11th April, 1958. C.A. No. ae 8. 
Madhya Pratlesh Tausia Disputes Act—Discharge of employes under ths S 
Orders of a Company—Lagality. 
On a true construction of the Standing Orders of the company it must be accept- 
ed that the respondent was governed by them. In view of the fact that he was covered 
Men RC 
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by these standing orders and his discharge had been effected under the appropriate 
orders, the orders of the company were held to be legal and effective. 


$ oe 
M. C. Qetaload, Attorney-General of India, for Appellant. 
R. S. V. Mani, for Respondent. 


G.R. Appeal allowed. 
[SupREME CourT.] : ° 
N. H. Bhagwati, J. L. Kapur B. N. Srikantiah v. 
and A. K. Sarkar, FF. State of Mysore. 
14th April, 1958. Cr. As, Nos. 120 and 121 of 1955. - 


Penal Code (XLV of 1860), section 34 and Criminal Procedure Code (V of 1898), 
section 537—Scope. 
l Applying the previous decisions in (1955) 2 S.C.R. 1140: 1956 S.C.J. 182: 
(1956) 1 M.L.J. (S.C.) roo: (1956) A.W.R. (S.C.) roo and I.R. 1956 S.C. 
171, the ap t’s appeal was dismissed because the omission to mention section 
34 of the Indian Penal Code in the charge cannot affect the case unless prejudice 
is shown to have resulted in consequence thereof. The question as to effect of 
omission to mention section 34, Penal Code, is academic. 


(1929) L.R. 57 I.A. 71 at 76 and (1947) 1 M.L.J. 219: L.R. 74 I.A. 65 at 75: 
I.L.R. (1948) Mad. 1 (P.C.) considered. i i 
V. Krishnamurthy, for Appellant. 

G. Channappa, for Respondent. i : 
GR. Appeal dismissed. 


o 


[Supreme Courr.] 


S. R. Das, C.J., N. H. Bhagwati, S. K. Das, Mahadayal Premchandra v. 
J-L. K and Vivian Bose, FF. C.T.O., Calcutta. 
15th il, 1958. C.A. No, 344 of 1957. 


Sales tax——Sales-tax on Commission Ageni—Procedure for getting ‘ instructions’ from 
Assistant Commissioner. ` ` 


“ The procedure adopted was, to say the least, unfair and was calculated to 
undermine the confidence of the public in the impartial and fair administration 
of the sales tax department concerned ”. 


N. C. Chatterji, for Appellant. , 
C. K. Daphtary,' Solicitor-General of India, for Respondent. 


G.R. . Appeal allowed. 
[Supreme Court.] ; r 7 

S. R. Das, CF. T. L. Venkatarama Atyar, Sales Tax Officer, Cuttack v. 

S. K. Das, A-K. Sarkar and Vivian Bose, FF. B. C. Patel & Co. 

15% April, 1958. a SOEP G.A. No. 23 of 1956. 


Orissa Salas Tax Act, 1947—Extra-Provinctal Jurisdiction Act, 1947—Pre and Post- 
Constitution Assessment periods—Articls 286 of ths Constitution—Bengal Finance (Sales 
Tax) Act, 1941. ; 


By three separate Judgments the appeal was partly allowed. 
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The notification of March 1, 1949, Was not in conformity with law, but the 
assessment orders for the pre-Constitution period were justified under section 4 (2) 
of the Orissa Sales Tax Att, as all requirements of sub-section (2) wete fulfilled in 
this case. The effect of the invalid notification under sub-section (1) that there 
was no liability thereunder and no dealer was liable to pay tax under that sub- 
section. It, however, did not mean that any dealer, who properly came under sub- 
section (2) could escape liability to pay tax. The” assessments came under the 
purview of Article 286 (1) (a), as also section go (1) (a) (i) of the Act, and so 
were held to be without jurisdiction. 


C. K.*Daphtary,” Solicitor-General of India, for Appellants. 
Nemo, for Respondent. 
G.R. Appeal partly allowed. 


[Supreme Court.] 


N. H. Bhagwati, 7. L. Kapur, Seth G: dhar v. Shankarlal. 
and A. K. Sarkar, F7. .A. No. 150 of 1954. 
15th April, 1958. 


Transfer of Property Act (IV of 1882)—Clog on equity of redemption—Usufructuary 
mortgage for 85 years. 


The term of the length of the period of mortgage was not by itself a clog on 
the right of redemption. 


Tarachand Brijmohanlal, for Appellant. 
S. S.. Didwanit and K. L. Mehta, for Respondents. 


G.R. Appeal dismissed. 
Ramaswam, F. 5 ; Veluchami, Jn re. 
13th March, 1958. Cr. P.C. No. 883 of 1957. 


. Madras Borstal Schools Act (V of 1926), section 7 (1) and Criminal Procedure Code 
(V of 1898), section 349—Submission of records by a Magistrate under—Differencs between. 

Under section 349 of the Code of Criminal Procedure a magistrate of the second 
or third class can submit the pro ings to the District or Sub-Divisional Magistrate 
to whom he is subordinate only under two circumstances, viz., (1) where the 
punishment to be inflicted is different in kind from that which he is empowered 
to inflict and (2) the punishment which the offence deserves is more severe than the 
one which he is empowered to inflict. It is open to the Magistrate to whom the 
proceedings are submitted, if he thinks fit, to examine the parties or witnesses and 
come to his own conclusion regarding the conviction itself and pass the appropriate 
sentence or order. But in cases of submission of records under section 7 (1) of the 


Madras Borstal Schools Act it is the duty of the istrate who submits the records 
to find the accused guilty and transmit the records without passing any sentence. 
In such cases it is opfen to the istrate to whom the records are sent to make en- ` 


uiries and come to his own conclusion only as regards the sentence, vig., whether 

e adolescent offender should be detained in a Borstal School or not. As regards 

cc fin of guilty he is bound by the opinion of the Magistrate who transmitted, 
e records, : 


The Public Prosecutor (P. S. Katlasam) for the State. 
R.M. Reference rejected. 


. 56 


Ramachandra Iyer, J. Sellamuthu Chettiar v. Veerasikkhiah Goynder. 
14th March, 1958. ' C.R.P. Nos. 740 and 761 of 1957. 
Fastin Tenants Protection Act (XXV of 1957) as amended by Madzas 


Act XIV of 1 Gy eed (I eee eas tenant evicted in execution of decree—When 
entitled to be restored to poss ° 


Under section 4 (5) of thë aise Cultivating Tenants Protection Act, 1955, 
as amended by Act of 1956, a cultivating tenant, who has been dispossessed 
of his holding after the commencement of the Act in execution of a decree, is en- 
titled to apply for restoration to possession. The mere fact the suit was pending 
when the Act came into force and the cultivating tenant did not raise an defence 
on the ground that he is entitled to the benefit of the Act will not preclude from 
his right to restoration of possession as the right is given even in cases 
where the tenant has been evicted under a decree of Court. g 


Where land in the occupation of-a tenant was sold and the purchaser required 
the tenant to attorn to him and the tenant refused to do so And set up title in the 
vendor, his previous landlord, it cannot be said that his possession is under an 
agrecment, express or implied with the purchaser owner. On the contrary the 
conduct of the tenant in deny ins the title af the purchaser would negative any such 
inference. 


M. Natesan, for Petitioner. 
U. Somasundaram and P. Kothandaraman, for Respondent. . 
RM. Case remanded. 


Ramaswami, F. ` Me P. S. Subbiah Chettiar, Jn re. 
20th March, 1958. S.R. No. 4968 of 1958. 
Hindu Marriage Act (XXV of 1955), section 28—S. of—Proceedings under the 
Samitha against order if liss—Revision against order— lies. 
R section 28 of the Hindu Marriage Act, 1955, in the context of section 
104 and er 43, rule 1, of the Code of Civil Procedure, it is clear that no 
appeal could lie from an order under the Act as it is not made an appealable order 


under the Code. A person aggrieved by an order under the Act may, in appropriate 
cases, be entitled aly to file a revision to the High Court. 


K. S. Venkataramani and S. B. Mani, for Appellant. 


V. Ramaswami, for Additional Government Pleader (K. Vesraswamt), for Res- 
pondent. 


RM. ——— . Answer accordingly. 
Rajagopalan, F. Kothandaraman v. 
27th March, 1958. ° Chief Conservator of Forests. 


W.P. No. 1192 of 1956. 
Civil Services Classification, Etc., Rules, rule 17 (b)—Applicability to termination of 
jens civil servants. 
procedure prescribed by rule 17 (5) of Civil Services Classification, etc., 
- Rules ene not apply to proceedings taken to terminate thg probation of civil 


" servants. 


Quasre.—Whether a mere violation of rule 17 (b) of the Civil Services Classi- 
fication, etc., Rules, by “itself, without anything more, would guy the invoking of 
the jurisdiction of the High Court under Article 226 of the nehon ? 


Md. Askarali, for Petitioner. 
The Additional Government Pleader (K. Vesraswamt), for Respondent. 


RM. A Petition dismissed. 
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[SupREME Court.] 


N. H: B i, J-L. Kapur and ja Nadar v. 
. Sarkar, JT. oo Kunj Thevar, etc. 

22nd April, 1958. C. A. Nos. 763 of 1957, 764 of 1957 ard 48 of 1958. 
Representation of the People Act (XLIL of 1951), sections 82 and 117—Tha term 

“ contesting candidate’ in the Repres ion of the People Act includes a idate who has 


retired from ths election contest after the last date for withdrawal but befors ths final poll is 


If the provisions of section ‘82 which prescribes who shall be joined as res- 
pondents te the petition are not complied with, the Election Commission is enjoined 
under section 85 of the Act to dismiss the petition and similar are the consequences 
of non-compliance with the provisions of section 117 relating to deposit of security 
for costs. the Election Commission however does not do so and t the peti- 
tion, it has to cause a copy of the petition to be published in the Official Gazette 
and a copy thereof, to be served by post on each of the respondents and then refer 
the petition to an Election Tribunal for trial. Section go(g) similarly enjoins the 
Election Tribunal to dismiss an election petition which does not comply with the 

rovisions of section 82 or section 117 notwithstanding that it has not been dismissed 
be the Election Commission under section 85. Section go (3) is mandatory and 
the Election Tribunal is bound to dismiss such a petition. 

_ -The words ‘in favour of the Secretary to the Election Commission”? used 
in section 117 are directory and not mandatory in their character. No such 
literal compliance with the terms of section 117 is at all necessary as is contended - 
He on bebalf of the appellant before us. 

' Havitig regard therefore to the conclusion reached above in regard to the 
non-compliante*with the provisions of section 82, Civil Appeal No. 763 of 1957 
will be allowed, the orders of dismissal made by the High Court on the Writ Petition 
Nos. 531 of 'tg 1957 and 532 of 1957 will be set aside, the orders passed by the Election 
Tribunal, dated July 5, 1957 will be vacated and. the Election Petition No. 147 
of 1957 will be dismissed with costs. 

Civil Apptal No. 764 of 1957 also shares a similar fate. The first respondent 
therein did riot join as party respondents to his petition the two tandidates whose 
names had been included by the returning officer in the list of contesting candidates 
but who had subsequently retired from the contest before the commencement of, « 
the poll. They were necessary ies to the petition in so far as the first respondent 
had claimed a further declaration ‘that he himself be declared duly elected under 
section 101. The Election Petition No. 74 of 1957 filed by him was thus liable to 
be dismissed for non-joinder of necessary parties under section go(3) of the Act. 
This appeal’ will also be accordingly allowed, the orders pet the High 
Court Hi Writ Petitions Nos. 573 and 574 of 1957 will be set A rages the orders passed 
by the Election Tribunal on’ TA 13, 1957, Will be vacated and Election Petition 
No. 74 of 1957 will be dismissed; the first Peapondea will pay the appellant’s costs 
throughout. 

* So far as Civil Appeal No. 48 of 1958 is concerned, ‘the difficulty which faces 
the appellant is that we have no on the record of the ap to show what were 
the exact terms of the deposit made by the second respondent under section 117. 

We are, therefore, of the opinion that the orders passed = the High Court in 
M.J.C. No. 480 of 1957 and by the Election Tribunal in Election Petition No. 341 .. 
of 1957 were wrong’ and ought to be set aside. 


The preliminary objection must be entertained and decided by the Election 
Tribunal to avoid unnecessary expense and delay. . 
M. C. Setaload, Attorney-General, for Appellant in C. A. No. 763 of 1957. 

Ganpathy Iyef, for Respondent in G.A. No. 763 of 1957. 

Rama Re , for Ap tin G.A. No. 764 of 1957. 

R. Ganpathi Atyar, for Respondents in C.A. No. 764 of 1957. 
Parshotam Das Tricumdas, for Appellant in C.A. No. 48 of 1958. 
e M NRG ' 
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R. Patnaik, for Respondents in C.A. No. 48 of 1958. 
Y. B. Chavan, C. K. Daphtary, Solicitor-General of India, for Intervener iñ C.A. 

No. 763 of 1457. es 
G.R. — 


[SUPREME COURT. 


N. H. B ati, J. L. Kapur . T. M. Bassappa v. 
and A. K. a g7 D. A appa, 
22nd April, 1 G.A. No. 76 of 1958. 


Rapresentaion z A People Act (XLIII of 1951), section 97—Order 23, rule 1, Civil 
Procedure Code—Scope. 

There is no power in the Election Commission to allow a petitiofer to with- 
draw or abandon a part of his claim either by having resort to Order 23, rule 1, Civil 
Procedure Code or otherwise. If that is so, the right of recrimination which has 
once accrued to the returned candidate or any other party under section 97 of the 
Act cannot be taken away, and the returned candidate or any other party to the 
petition would in such circumstances be entitled to give evidence to prove that the 
election of the petitioner or any other candidate sponsored by him would have been 
void if he had been the returned candidate and a petition bad been presented calling 
in question his election. 

G. S. Pathak, for Appellant. 

Rama Reddy, for Respondent. 


G.R. — Appeal allowed. 
SUPREME COURT. | 
S. R. Das, C. F., Mohd. Hanif Quareshi v. 
T. L. Venkatarama Aiyar, ; State of Bihar, etc. 
S. K. Das, P. B. Gajendragadkar Petitions Nos. 58, 83, 84, 109, 
and Vivian Bose, ae 117, 126, 127, 128, 
agrd April, 19 248, 144 and 145 of 1956; 129 of 1957, 
TI 


Bihar Act (II of ee —Utar Pradesh Ack ( (I of O89) P. and Berar Act 
1949)—Articles 13, 19, 25; 4B 245 and 246, Entry 15, List II of Seventh Schedule ay 
Constitution of India—Acts prohibiting slaughter of cows, etc.—Constitutional validity. 

“ The result is that we uphold and declare that the Bihar Act in so Ae as it 
prohibits the slaughter of cows of all ages and calves of cows and calves of buffaloes, 
male and female, is constitutionally valid and we hold that, in so far as it totally 
prohibits the slaughter of she-buffaloes, breeding bulls and working bullocks (cattle 
~and buffalo), without prescribing any test or cg leah as to their age or usefulness, 
it infringes the rights of the petitioners under Article 19(1) (g) and is to that extent 
void.” 

“ As regards the Uttar Pradesh Act we uphold and declare, for reasons already 
stated, that it is constitutionally valid in so far as it prohibits the slaughter of cows of 
all ages and calves of cows, male and female, but we hold that in so far as it p rts 
to totally prohibit the slaughter of breeding bulls and working bullocks without 
prescribing any test or requirement as to their age or usefulness, it offends against 
Article 19(1) (g) and is to that extent void ”. 

“ Asr the Madhya Pradesh Act we likewise declare that it is consti- 
tutionally valid in so far as it prohibits the slaughter of cows of all ages and calves 
of cows, male and female, but that it is void in so far as it totally prohibits the slaughter 
of breeding bulls and biog A ullocks without prescribing any test or requirement 
as to their age or usefulness e also hold that the Act is valid in so far as it regulates 
. the slaughter of other animals under certificates granted by the authorities mentioned 
mee 

H. J. Umrigar and Frank Antonsy, for Petitioners. 

C. K. Daphiary, Solicitor-General of India and Mahavir Prasad, Advocate- 
General, Bihar, for the State of Bihar. 

HON. Sanyal, Additional Solicitor-General of India, for the State of Uttar 


Adhekari, Advocate-General, Madhya ee the State of Madhya Pradesh. 
Shri Thakar Dass Bhargave, Amicus-curias 
G.R. — , Petitions partly allowed. 
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Rajagopalan, O.C. J., and Ramachandra Iyer, F. Sarojini v. Krishnamurthi. 
13th February, 1958. L.P.A. No. 440 of 1957. 

Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949) 49) Ci repealed by 
Central Act XXV of 1955), Section 5 (8)—Provision as to ly of childr ordering 


dissolution of a marriage—Scope of power of Court. 
Under section 5 (8) of the Madras Hindu (Bigamy Prevention and Divorce) 
Act, 1949 (since ed by the Central Act of 1955) the Court gets 
jurisdiction to make orders as to the custody of children only when it orders the 
dissolution of a marriage. Where the Court refuses the prayer for dissolution of 
the marriage the Court has no jurisdiction to go into the question of custody of 
‘the children. 
_D. R. Krishna Rao and I. Chakrapani, for Appellant. 


E. Krishnamurti, for Respondent. 


R.M. — Appeal allowed. 
Ramaswami, J. Athmanatha Thevar v. Rangaswami Thevar. 
2oth February, 1958. .  G.M.P. No. 6738 of 1957. 


(Appeal No. 1232 of 1953.) 

Practico—Appeal disposed S, Aei a singls Fudge of the High Couri—Subsequent petition 
for amendment of the judgment and decres filed—Lettsrs Patent Appeal filed and dismissed in 
limine during ths pendency of ths petition for amendmeni—Power of Court to order amendment. 

Civil Procedures Cods (V of 1908), section 152 and Order 41, rules 11 and 32—Power 
of Court which passed a decres to the sams—E fect of dismissal of an appeal in limine. 

It is a well-settled Prana of law that a Court which passed a decree has 
gotjurisdiction to amend the same until it is superseded in appel or revision. Where 
the decree of a lower Court is confirmed, reversed or varied by an appellate Court, 
it is superseded by the appellate decree and any amendment to the same can be 
done only by the appellate Court. But where an appeal is dismissed in limins or 
withdrawn or portions of the decree are outside the scope of the appeal, the lower 
Court is still entitled to amend the decree or such portion of it. 

Unless the lower Court’s decree has become merged in an appellate Court’s 
decree by a disposal on merits of the appeal, the lower Court is the proper Court 
for amending the decree, in which the mistake occurs and which is the substantive 
decree to be executed. 


ALR. 1953 Bom. 122: I.L.R. 11 Pat. 409 and I.L.R. 21 Bom. 548, followed. 

(1946) 1 M.L.J. 393, differed. 

Difference between the dismissal of an appeal under Onder 41, rule 11 and 
Order 41, rule 32, discussed and case law referred. 

R. Sundaralingam, for Petitioner. 

K. S. Destkan and K. Raman, for Respondents. 


Panchapakesa Ayyar and Marey Joseph v. 
Basheer Ahmed Sayeed, FF. Jayub Mohamed. 
26th February, 1958. S.A. No. 1065 of 1954. 


Specific Relisf Act (I of 1877), section 27 (b)—Transferes for valus without notics— 
‘Paid his money —Meaning of—. U Romar hinia e only in cash. 
: The phrase ‘paidehis money’ in section 27 (b) of the Specific Relief Act means 
paid money or money’s worth and would include payment in cash or by adjustment 
of a debt due. Section 27 (5) can be taken advantage of in all cases where the 
transferee has parted with his money by way of cash, currency notes or gold or 
eth s worth by way of adjusting a pre-existing debt provided he had no notice, 
or constructéve, of any prior agreement. 
T. P. Gopalakrishnan, for Appellant. 
T. T. Srinivasan and G, Sampath, for Respondent. 
_RM. —_ Appeal dismissed. 
~-M-NRAG 
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Ramaswami, J. Rahamath Bi v. Ahmed Mohideen. 

a7th Fi , 1958. S.A. No. 1163 óf 1955. 

M dan Law—Maintenance—Duty of father to enainiain daughter—Extent of. 
Und 


the Muslim Personal Law a father is bound to maintain his daughter 

until she is married. The fact that the daughter has attained puberty does not 
absolve the father of his duty to maintain his daughter till she is married. The 
liability of the father is absolute and is not dependant on his pee So long as 
the father is capable of earning his indigence cannot affect the duty. 

K. V. Srinivasa Ayyar, for Appellant. 

M. R. Narayanaswami, for eersoudlent 

RM. — 


M Appeal allowed in part. 
[FuLL Benca. 

Rajagopalan, B hna A An Advocate, In re., 

and Ramachandra Iyer, Fet R.C. No. 97 of 1957. 


28ih February, 1958. l 

Legal Practitioners Act (XVII of 1879)— Professional conduct—Advocate who has 
given opinion for ons side in a criminal case—If could accept an engagement for the opposite 
side at a subse Stage of the case. 

Wha may be the position in civil cases an advocate who has given an 
opinion for one side in a criminal case should not accept an engagement at subse- 
quent stage of the case for the opposite side. The employment places him in a 
position of confidence and im on him a duty not to use the information so 
gained, unwittingly or otherwise, to the detriment of his client. That duty con- 
tinues even after the relationship of advocate and client ceases and does not depend 
on the fact whether the party employs him in the subsequent stage of the case or 
not. The office of a Public Prosecutor is one of considerable prestige and res- 
ponsibility and nothing should be allowed to be done which would have the effect 
of impai the confidential advice which he is often called upon to give or by un- 
dermining the confidence of the public in the purity of Criminal Law Administration. 
It is improper for an advocate who held the office of a Public Prosecutor or was 
engaged as a Special Prosecutor to T an engagement for the defence in a case 
in which at an earlier stage he advi or gave an opinion-to the Prosecutor or 
appeared for the prosecution at the stage of interlocutory applications like bail, 
etc. 

The Advocate-General (V. K. Thiruvenkatachari), for Petitioner. 

M. S. Venkatarama Ayyar and K. Kalyanasundaram, for Respondents. 

Fhe Additional Government Pleader (K. Veeraswami), for the State. 


R.M. — Respondent censured. 
[FuLL Benoa. ] 

Rajamannar, C. F., Panchapakesa Ayyar Board of Revenue v. 

and Ramachandra Iyer, FF. Simson & McConochie, Ltd. 

3rd March, 1958. R.C. No. 23 of 1957. 


Stamp Act (II of 1899)—Documsn§ whether lease or Sil em deed with a right 
of subrogation in favour of the lasses in respect of a mortgage discharged by ths lesses by 
advancing the requisite amount as rent advance—Document jf amounts to a mortgage. 

Transfer of Property Act (IV of 1882), section 92 (3)—Subrogation—Nature of. 

An agreement as to right of subrogation to the rights of a mortgagee as con- 
templated under section 92 (3) of the Transfer of Pro Act is not by itself a mort- 

e. Hence whereunder a registered lease deed the lessee advances money to, 
ae lemor to pay off a mo e on the leased property, Which advance is to be 
adjusted towards the monthly rents payable under the lease, the mere fact that 
the lease deed provides that the lessee shall be subrogated to the rights of the mort- 
gagee whose mortgage was redeemed out of the advance paid by him will not make 
the lease deed a mortgage with possession for purposes of stamp duty, if the deed 
is in all other respects only a lease deed. i 

The Government Pleader (B. V. Viswanatha Iyer), for Petitioner. 

N. K. Mohanarangam Pillai and N. K. Pattabhiraman, for Respondents. 

RM, Erea Answer accordingly, 
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E E Ayar, J. Nagaraja Dikshithar v. Sundaresa Sastrigal.. 
grd March, 1958. A.A.A.O. Mo. 8 of 1956. 

Madras Agri ists Relief Act (IV of 1938), section g-A— Transfer of mortgagees’ 
interest during the specified statutory period— tion from scaling down—O act of Scope 


of exemption. 7 i 
Under the provisions of section g-A of the Madras Agriculturists Relief Act 
where the mortgagees’ interest is pated in whole or in part during the relevant 
period between goth September, 1937 and goth January, 1948, is transferred bona 
Jide and for valuable consideration such transferee is entitled to immunity from the 
scaling down provisions of the section. The object of this was to protect those 
transactions that were entered into on the basis of the law then prevailing as re- 
gards vier! mortgages. It is true that the benefit of the immunity can be 
imed by erees of the mortgagees’ interest provided the transfer is within 
the period mentioned and is of the entirety of the mo ” interest even though 
the transfer is in respect of certain items of a number of items of the mortgaged 
properties. But a sub-mortgagee or lessee cannot be said to be a transferee of the 
entire rights of a mortgagee and as such cannot claim the immunity from scaling 
down. 
(1956) 1 M.L.J. 589 and (1954) 1 M.L.J. 578, followed. 


G. R. Fagadisan, for Appellant. 
P.N. Venugopalan, N, Sivamani, A. Nagarajan and A. Viswanathan, for Respondents. 


R.M. — Appeal allowed : Leave granted. 
Rajamannar, C.J., and Thiruvengada Mudaliar v. 
Ramachandra Iyer, J. Narayana Reddiar, 

4th March, 1958. L.P.A. No. 195 of 1957. 


Practic-—Declaratory suits—If maintainable apart from section 42, Specific Relief 
Act—Specific Relisf Act (I of 1877), section 42—If exhaustive of ths category of declaratory 
suits. 

Section 42 of the Specific Relief Act is not exhaustive of the ae of de- 
claratory suits and suits for a mere declaration are permissible though they are 
not of the nature specified in the said section. A suit by a decree-holder for a de- 
claration that a sale of the property of the judgment-debtor in execution of a decree 
obtained by another creditor is fraudulent and collusive and that the judgments 
debtor still continued to be the real and beneficial owner of the property sold is 
maintainable. 

LL.R. (1943) Mad. 47: (1942) 2 M.L.J. 213, followed. 

(1944) 2 M.L.J. 231, doubted and distinguished. 

T. C. A. Bhashyam and T. C. A. Tirumalachari, for Appellant. 

U. Somasundaram, for Respondent. 


RM. a Appeal dismissed. 
Rajamannar, C.J., and Ramachandra Iyer, J. ga wes v. Narayana. 
15th March, 1958. L.P.A. No. 224 of 1954. 


Letters Patent (Madras), clauss 15—Appeal against an order in an appeal against an 
appellate order of a Subordinate Court—Leave of Court—Nocessity. 

Where an appeal under clause 15 of the Letters Patent is sought to be filed, 
against an order of a Judge of the High Court passed in exercise of the Appellate 
jurisdiction in respect of a decree or order made in the exercise of its appellate juris- 
diction by a Subordinate Court, leave of the Judge who made the order should be 
obtained without which no such appeal is maintainable. 


(1938) 1 M.L.J. 402, referred. 
E. R. Krishnan, for Appellant. 

M. S. Venkatarama Iyer, for Respondent. 
R.M, 





Preliminary objection upheld, 


Rajamannar, C.F., and > ` ag. ofS" i Ramanuje Naicker v. 
Ramachandra yer, F. See i Ammal. 
18th March, 958. Be - ee L.P.A. No. 199 of 1957. 


Executi Declaratory decree that the dane holli will be entitled to certain sums the 

payment of which is charged on certain properties—No direction as to payment by judgment- 
debtors or sale of the charged properties in default of baymeni—Executability. 
. A decree which only declares the rights of a party to certain amounts and that 
the said amount will be a e on certain properties and there is no direction 
that the amount should be paid by the other party on or before a specified date 
and that in default of such Payment the properties charged should be seld, is not 
executable as such in the form in which ıt is drafted. The proper course in such 
cases is to apply to the, Court to make suitable modifications to make the decree 
in form executable. 2 


A. K. Annaswami Ayyar, V.. Ratnam and A. "Ramanathan, for Appellant. 
G. Ramanujam and V. R. Venkataswam, for Respondent. 


R.M. aes Appeal allowed. 
Ramaswami, 7. Mahaboo Bivi v. Abdul Hameed. 
20th March, 1958. C.R.P. No. 75 of 1958. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), sections 28 and 53 (1)— 

Suit for possession of trust property—Pecuniary jurisdiction of Court—Detsrmination of— 
of Court-fee—One-fifth of the markst-valus of the property subject toa maximum fee 
of Rs 200—Effect of—Madras Civil Courts Act (IL of 1873), section 12. 

Section 28 of the Madras Court-fees and Suits Valuation Act, which relates 
to particular classes of suits in regard to trustproperty. ‘The valuation for purposes 
of Court-fees is to be one-fifth of the market value of the property. But there is 
also a maximum Court-fee prescribed under the section for those classes of: cases. 

- The effect of this is that for p pecuniary jurisdiction of the Court and 
the quantum of Court-fee the OR aE A Goa tet ison the basisof one-fifth ofthe market- 
value of the pro , but a concession is shown by way of a ceiling on the quantum 
of Court-fee. . sections 28 and 53 (1) ) of the Act together the pecuniary 
jurisdiction of Cart for such suits has to be determined only on the basis of the 
cre and not on the concessional ceiling on the quantum of Court-fee 

\ payab e. 

M. M. Ismail, for Petitioner. 

T. S. Kuppuswami Aypar and The Additional Government Pleader (K. Veera 
swami), for Respondents. 


R.M. SS Petition ‘allowed. 
Somasundaram, J. ~ ` Swamiappa Mudaliar v. 
24th March, 1958. Ponnammal. 


Cr. Rev. C. No. 806 of 1957. 

Madras Buildings Lease and Rent Control Act (XXV of 1949) and Criminal Procedure 

Code (V of 1898), section 476—Leave to prosecute for an offence relating to documents filed 

before Rent Controller—Leave refused—Remedy of party—lf by way of civil or criminal 
revision. 

Where a party applies to the Rent Controller for prosecuting a person for filing 

„a false document in proceedings before him and the Rent Controller refuses to 


initiate p the remedy of the party is to appeal to the Civil Court and apply 
in revision to the polls Wee T Civil Procedure Code, as the matter 


relates to proceedings-before a civil Court, and a civil Court does not cease to be so 
when considering an application under section 476, Criminal Procedure Code. 


Messrs. Row and Reddy and A. Madhavan, for Petitioner. e 

The Public Prosecutor (P. S. Kailasam), for the State. 

T. R. C for Respondents Nos. 1 and 2, 

RM. ` = Petition dismissed. 
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Rajagopalan and ; S e OEA EE adye a By i ‘ Pe a 
Balakrishna Arar, FF. C. M. Kothari v. Commissioner ẹf [ncome-tax. 
25th Math, i988. te i RC. No. 12 of 1954. 


* Income-tax Act (XI of 1922), section 16 (3) (a) (1)—Scope of—Dtrect or indirect 
ttransfer of assets by band to the wife—What amounts to. ‘ P 
Tt is no doubt true that section 16 (3) (a) (iii) of the Income-tax Act provides 
that in computing the total incomė of an individual so much of the income of the 
wife of such individual which arises from assets transferred directly or indirectl 
by the husband to the wife otherwise than for adequate consideration, etc., wi 
aes be irecluded. But mere evidence of a cross-gift or cross-transfer with nothing 
‘more may not lead to an inference of an indirect transfer of assets nor the fact 
that such cross-transfers were simultaneous in point of time. Unless it is found 
that the cross-transfers constituted a single transaction and there is a mutuality 
‘ between the two transfers in the sense of ane forming the consideration of the other, 
such an inference is not possible. -> ° me, 
M. Subbaraya Aypar, V. Sethuraman and_S. Padmanabhan, for Petitioner. . . 


C. S. Rama Rao Sahib, Special Counsel for Income-tax, for Respondent. 


. Somasundaram and - Fernandez, Jn re. 
Bashser Ahmed Sayeed, FF. Crl. Appeal No. 629 of 1956, 
gist March, 1958. 2 k aa 


~ Criminal Law Amendment Act (XLVI of 1958); sections ] and 9 (6)—Special Fudge 
acting under—Status of—If a Magistrate or ane Gade Se Judge if could 
aaah ts ra basis of the evidence recorded by his predecessor in a, Dii 
' sdure Code (V of 1898), section 350—Applicability to Special Judges under Central Act 
` XLVI of 1952—Criminal Law Amendment Act (II of 1958), section 8 (3-A)—Effect of naw 
- Per Full Bench: Rajagopalan, Somasundaram and Balakrishna Iyer, JJ. (4th 
~ March 1958). f , , 
The ordinary rule in Criminal Procedure Code is that judgment in any case 
should be delivered only by the Judge who has heard the whote of the evidence 
in the case.. The only exception to this rule is that created by section 350, Code 
of Criminal Procedure, which empowers a Magistrate to dispose of a ease dn evi- 
dence heard in part by himself and in part by ‘his predecessor or predecesso 
- But even this exception is not applicable to a Court of Sessions. i 
. ` An analysis of the four sub-sections of section 8 of the Criminal Law Amend- 
. ment Act, 1952, shows that a special Judge officiating under that Act is neither a 
Magistrate nor a Sessions Judge. He is deemed to be a Magistrate for certain 
urposes and he has got the powers of a Sessions Judge for certain other purposes. 
-He occupies an anomalous position and will be a Court constituted under any 
: other law as contemplated by the classification of Crjminal Courts under section 
6 of, the Criminal Procedure Code. . 
‘+ Having regard to the cardinal rule of procedure in criminal matters and havi 
“regard to the pattern of legislation creating special Courts and investing them witk 
-specific powers on procedural matters, in the absence of express provision in any 
„statute, 1t cannot be presumed that the Legislature intended to depart from the 
- normal procedure applicable to trial of criminal cases when they are tried by specia 
- Courts. The Criminal Law Amendment Act, 1952 (before its recent amendment’ 
by Act IT of 1958) did not contain an expres provision, as many similar legisla- 
‘tions of the time did, similar to the one contained in section 350 of the Code of 
Criminal Procedure, dispensing with de novo trial in cases of change in the personnel 
of the special Court trying a case under that Act. Hence the right of an-accused 
to demand a dagnovo trial in such cases could not be negatived as section 350-of the 
Code of Criminal Procedure was not made applicable to the Special Court. 
./ -2 (Effect of amendment of section $56, Criminal Procedure Code, by Amending 
Act, 1955, giving the Court discretion in the matter indicated) 
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A.LR. 1954 Mad. 350, M.L.J. held not good law. 
AIR. yo54 Pat. 543, approved. : 
I.L.R. g Mad. 112, referred. > 


er Division Bench Somasundaram and Bashesr Ahmed d, Ff. Ist 
Mais, soe. : Sayeed, JF.) (3 


=“ Since the expression of the opinion of the Full Bench, section 350 of the Code 
' -of Criminal Procedure has been expressly made applicable to proceedings before 
a Special Judge under Central Act XLVI of 1952 by Amending Act II of 1958. 
' The conviction based on evidence partly recorded by the Special Judge*and partly 
by his successor before the amendment is void and should be set aside. 
'P. N. Menon and S. Pichai, for Appellant. 


The Advocate-General (V. K. Thiruvenkatachari) and the Public Prosecutor 
(P. S. Kailasam) for the State. 


R.M. — Conviction set aside: No retrial. 
„Balakrishna Ayyar, J. Depty Lal v. Collector of Nilgiris. 
. 4th April, 1958. ‘ ` W.P. No. 76 of 1958. 


Administration of Evacues Property Act Se 1054); sicion I A A 
evacues ‘in possession f a tenant transferred to another—Transfer—When takes place. 

It is true that where the property of an evacuee, which is in lawful possession 
of any person, is transferred to another, under section 29 of the Administration 
of Evacuee Property Act, the person in ion is not liable to be evicted there- 
from for a period of two years. But this right of the person in possession could 
arise only on the transfer being complete, i.e., when the sale certificate is issued to 
the PE The mere fact that a pro was sold in an auction and a parti- 
cular bid was accepted by the Settlement issioner does not make the transfer 
complete to attract the provisions of section 29 of the Act. 


R. Gopalaswami Ayyangar, for Petitioner. 
Y . The Government Pleader (B. V. Viswanatha Iyer), for Respondent. 





R.M. 3 . Petition dismissed. 
Rajagopalan, J. Seenu & Co. v. State of Madras. 
15th April, 1958. . ' W.P. No. 771 of 1957. 


Drug and Magic Remsdiss (Objectionable Advertisements) Act (XXI of 1954), section 
14 (d)—Power of State Government under to revoke a permission once granted—Nature of. 


The power of the State Government under section 14 (d) of the Drug and Magic 
Remedies (Objectionable Advertisements) Act, 1954, to sanction advertisements 
carries with it the power to revoke the sanction in appropriate cases. The power to 

. revoke a sanction once granted is as much a statutory power as the power to grant 
. the sanction. An order revoking a sanction might be administrative in scope but as 
it is in the nature of cancelling a license once granted it cannot be done in violation 
of the elementary principle of natural justice, viz., that the party affected should 
- be heard before an order detrimental to his interests is made by the Statutory Autho- 
rity. The State Government should itself apply its mind before ing an order 
under section 14 (d) and an order merely in obedience toa direction from the 
Government of India will not be valid. 
K. V. Venkatasubba Ayyar, R. M. Seshadri and S. Bhaskaran, for Petitioner. 
The Additional Government Pleader (K. Veeraswami), for R@spqndent. 


RM. = Rule absolute. 
[Exp or (1958) 1 M.LJ. (N.R.C.)] 
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JANUARY—JUNE, 1958. 


‘ Chief Justice. 
The Hon’ble Dr. P. V. Rajamannar, B.A., B.L., D. LITT. . 
ay Mr. P. Rajagopalan, 10.s., Officiating Chief Justice (till 24th 


February, 1958). 
Pwisne Judges. 
The Hon'ble Mr. Justice P. Rajagopalan, 1.2.3. 
” os N. Somasundaram, B.A., B.L. 
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» » Basheer Ahmed Sayeed, M.A., B.L 
3 5 P. N. Ramaswami, M A., 1.0.8. 
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» » S. Ramachandra Ayyar, B.A., B.L. (from gist January, 
1958.) 
Additional Fudges. 
The Hon’ble Mr. Justice Subrahmanyam, B.A., B.L. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Me. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice PANCHAPAKESA 
AYYAR. 


A. St. Arunachalam Pillai, Proprietor, Vinayagar Transport, 
Woriyur, Trichy Dist. es 
v. 


Southern Roadways Madurai, by Managing Director 
T. S. Krishna and another .. Respondents. 
Constitution of India (1950), Article 226—Discretienary relief—Pstitioner acqwisscing in the toreng come 
ined of —If estopped from questioning it—Principle. 

Motor Vehicles Act (IV of 1939), section 64-A—Pomer of Government snder—If can an order in 
ata h the oneal TANA te ett ae on 

It is true that in exercising the discretion vested m the High Court whether to t or not an 
extraordinary remedy like the issue of a writ, the conduct of the petitioner in acqpiescing in the wrong 
complained ofi 2 relevant factor. But before a person could be refused the relief, he is otherwise 
entitled to, on the ground of eg a we gE A Ue rel E E Te 
known his rights. person who no knowl is rights and is not guilty of cul c negligence 
in being ignorant cannot be denied the relief Article 226 of the Constitution. oe P 

Where the acquiescen ce complaincd of is due to a wrong view of the law, generall held all 
parties concerned and the Court, which is held to be wrong subsequently, it is not Tatto peak tire 
tule of acquiescence. Jn ruch circumstances, it is also open to the Court of first instance to pern 
a petitioner to raise the plea even though it is not in the affidavit in support of the petition. 

It is no.doubt true that under section 64-A of the Motor Vehicles Act the Government cither sme 
moik or on application made to them call for the records of any subordinate authority and pass such 
orders in reference thereto as they deem fit. But this does not mean that the Government could 
an order in revision which the Tribunal of first instance itself had no jurisdiction to make 
the Regional Transport Authority itself had no jurisdiction under the Motor Vehicles Act to grant a 
‘variation of a route permit, the t cannot hs revising authority under section 64-A of the 
Act, grant such a variation. The Government has no original jurisdiction Bihar ow cele 
64-A of the Act. 

Appeal under clause 15 of the Letters Patent against the Order of the 
Honourable Mr. Justice Rajagopalan, dated grd_ September, 1956 and made in 
the exercise of the Special Original Jurisdiction of the High Court in W.P. No. 2 
of 1956 presented ynder Article 226 of the Constitution of India to issue a writ 
of certiorari calling for the records relating to G.O. Ms. No. 3702, Home Depart- 
ment, dated 28th December, 1955 and to quash the same. 


G. R. Fagadessan, T. R. Ramachandran and K. Tirwmalai, for Appellant. 


V. K. Thiruvenkatachari (The Advocate-General) assisted by N. R. Govindachari, 
for 1st Respondtnt. 





* W.P. No. 110 of 1956. 17th July, 1957. 


2 . THE MADRAS LAW JOURNAL REPORTS. . [1958 


The Judgment of the Court was delivered by 

Rajamantar, C.J.—This is an appeal against the judgment of Rajagopalan, J., 
in Writ Petition No. 2 of 1956. ¢ ap t is the pfoprictor of an Vina 
Transports, Woriyur, Tiruchirappalli e held a permit to ply his bus M.AP. 
1519 on the route Tiruchirapalli Mainguard Gate to Tiruchirappalli Railway 
Junction cla Palakarai and Round Tana. Qn the 19th July, 1954, he applied 
to the Regional Transport Officer, Tiruchirappalli, for variation of the route so 
as to ply.between Mainguard Gate and Golden Rock via Palakarai, Round Tana, 
Tiruchira ppalli Railway Junction and retrace again to Round Tana and thence 
to Golden Rock. The variation was sought mainly on the ground t it would. 
provide direct transport facilities from Golden Rock to Tiruchira i Railway 
Junction. The Regional ee Officer, Tiruchirappalli, notified this appli- 
cation for variation and called for representations. Messrs. Southern Roadways, 
Limited, a limited company doing motor transport business on a large scale, the ° 
contesting respondent before us, objected to the variation on the ground that it 
was not in public interest. Three other transport operators also objected to the 
grant of the variation. The Regional Transport Officer, Tiruchirappalli, after 
hearing the applicant and the objectors, rejected the application of the appellant 
by his order dated 17th July, 1955. It is not necessary to set out the reasons for 
his decision which are contained in the order. Against this order, the appellant 
presented a revision petition to the Government of Madras under section 64-A 
of the Motor Vehicles Act, praying that the order of the Regional Transport Officer 
may be set aside and the variation granted. The respondent company filed a 
statement before the Government maintaining the legality, regularity and justice 
of the order sought to be revised. The Government, by their order G.O. No. 3702 
pies) dated 28th December, 1955, set aside the order of the Regional Transport 

cer and directed the t of the variation sought by the Be arora Thereupon 
‘the respondent filed in this Court a petition under Article 226 of the Constitution 
out of which this appeal arises, for the issue of a writ of certiorari to quash the said 
order of the Government. This petition was filed on 2nd January, 1956. It may 
be mentioned that the grounds on which the writ was sought, all related to the 
merits. The petition was opposed by the appellant. 

When the petition came up for hearing before Rajagopalan,.J., learned counsel 
for the respondent raised a new plea, viz., that the Regional Transport Officer 
had no jurisdiction to grant the variation asked for by the eters and the Govern- 
ment had likewise no jurisdiction to grant, in revision, what the Regional Trans- 
port Officer himself could not have granted. 

. This contention was put forward obviously because subsequent to the filing 
of the petition, a Division Bench of this Court held in Writ Appeal No. 107 of 1955 
that the Regional Transport Officer had no jurisdiction to deal with an application 
for variation ofa route. The appellant’s learned counsel urged before Rajagopalan, 
J., that the mdent sbould not be permitted to put forward a new 

lea not discl in the affidavit. He also contended that as the respondent 
had submitted to the jurisdiction® of the Regional Transport Officer, he 
should not be permitted at that stage, and in proceedings under Article 
226 of the Constitution, to challenge the irid iction of the Regional 
Transport Officer. The learned Judge was ofthe opinion that the respondent’s 
failure to raise the plea of jurisdiction in the affidavit in support of the 
writ petition could be easily condoned because the legal position was cleared 
up only when the decision in Writ Appeal No. 107 of 1955 was rendered by the 
Division Bench and till then everyone concerned proceeded on the assumption 
that the Regional Transport Officer had jurisdiction. He also considered that in 
the circumstances of the case the respondent could not be held to have disabled 
himself from seeking the discretionary relief of a writ of certiorari by his partici- 
pation in the enquiry by the Regional Transport Officer withoug objecting to his 
jurisdiction. Following the decision in Writ Appeal No. 107 of 1955, the learned 
Judge held that the Regional Transport Officer had no jurisdiction to deal with 
the appellant’s application for variation, and that it followed that the Govern- 
ment had equally no jurisdiction to grant the variation on a revision petition filed 
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against the order of the Regional T ort Officer. On this ground, he set aside 
the order of the Government dated 28th December, 1955, witout ing into the 
other contentions put forward by the respondent because “ that might embarrass 
thd competent statutory authority should an application be made to itshereafter for 
the variation”. The appeal before us is against this order of Rajagopalan, J. 

At the outset it may be pointed dut that though there was an attempt to question 
the correctness of the decision in Writ Appeal No. 107 of 1955, that attempt was 
abandoned at the hearing of this ap because that decision was affirmed by 
a Full Bench of this Court since reported in Krishnaswami Mudaliar v. Palani Pillaji. 
(Writ Appęals Nos. 56 and 57 of 1956 on 12th April, 1957). Before us the 
argument proceeded on the footing that the Regional Transport Officer, 
Tiruchirappalli, had no jurisdiction to deal with the appellant’s application for 
variation. 

Mr. G. R. Jagadisa Ayyar, learned counsel for the appellant, pressed upon 
us two main contentions. The first contention was the respondent had submitted 
to the jurisdiction of the Regional Transport Officer, and therefore he could not 
‘at a later stage, obtain the discretionary writ of certiorari on the ground that there 
was lack of jurisdiction. In support of this conterition, he relied on the following 
passage in the recent judgment of the Supreme Court in Pannalal Binjrai v. Union 
of India’. 

“There is moreover another feature which is common to both these groups and it is that none of 
the petitioners raised any objection to their cases transferred in the manner stated above and in 
fact submitted to the jurisdiction of the Income-tax cers too when their cases had been transferred. 
Te was only after our decmon in Bie S Co. v. The Union of India * was ounced on goth March, 
1956, that these petitioners woke up asserted their all righs, e Amritsar gour on 20th 
April, 1956, and the Raichur group on sth November, 1956. If ey acquiesced in c jurisdiction 

the Income-tax Officers to whom their cases were ss Sy they were certainly not entitled to 
invoke the jurisdiction of this Court under Article g2. It is well-settled that such conduct of the 
oor ould ete Ge 1a any, mulie hat of Di Gr (Pars La ai 
ume I, ; g ; : : 

OL OB Latina Chane Copistion of Mawaek S iini ; 

He also referred us to two decisions of Subba Rao., J., as he then was in Writ 
Petition No. 806 of 1951 and Mannarg Lal Union Motor Services, Lid v. The Regional 
Transport Authority, Malabar and others®. e 

The above rule merely enunciates the principle which should be applied in 
exercising the discretion vested in the Court to grant or not an extraordinary remed 
like the writ of certiorari. The rule is founded on the conduct of a party, which ” 
should be such as to disentitle him to the discretionary relief. The rule is really 
an instance of the doctrine of “ acquiscence”. Now it is well-established that 
before a person aggrieved is refused a relief to which he would otherwise be entitled 
on the ground of acquiescence in the wrong complained of, it is necessary to establish 
that he knew, or ought to have known, his right, which he is alleged to have omitted 
to assert. A person who has no knowledge of his right and is not guilty of culpable 
negligence in being ignorant, will not be denied a relief to which he is entitled on 
the ground that he omitted to assert that right. In this case, as the learned Judge 
has pointed out, “ the ignorance of the true legal position was virtually shared by 
everyone concerned, the operators, the statutory authoritiés and the Government 
themselves and even this Court”. In such circumstances, it isznot just to apply 
the rule of acquiescence. 

In this view it is not necessary to decide if the rule will not apply to cases where 
there-is an initial wang of jurisdiction in the tribunal, the act of which is complained 
against ; vide Madhava Rao v. Surya Rao’. 

Mr. Jagadisa Ayyar for the appellant took objection to the permission granted 
by the learned Judge to the respondent to raise this new plea which was not raised 
in the original affidavit in support of the petition. Reliance was placed by him on 
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certain obitsr dicta in an unreported judgment of a Division Bench in Writ Appeal 
No. 97 of 1955. There the new plea was not raised before the learned Judge who 
dealt with the writ petition, but it was raised for the figst time in appeal before the 
Division Beach, and the new plea was not allowed to be raised at that stage. if- 
rent considerations would apply at the stage of the first hearing of the petition. We 
think that the learned Judge exercised his discretion most properly in allowing 
the plea to be raised. 

. Jagadisa Ayyar’s next contention on behalf of the appellant was that 
even if the Regional Transport Officer had no jurisdiction to deal with the appellant’s 
application for variation, the order of the Government which was sought to be 
quashed could not be said to be one passed without jurisdiction, orin excess of 
jurisdiction because the Government had undoubtedly powers to pass the order 
in question under section 64-A of the Motor Vehicles Act. Section 64-A of the 
Motor Vehicles Act runs thus :— ; 

“ The Provincial Government may, of its own motion or on ication made to it, call for the 
records of any order pamed or c ing taken under this Chapter by any authority or officer subor- 
dinate to it, for the purpose of satisfying itself as to the legality, regularity or propriety of such order or 

and after examining such records, may pes such order in reference thereto as it thinks 

It cannot be denied that the Government could suo motu or on application 
made to them, call for the records of any order passed by any authority, or officer, 
subordinate to them ; and the Regional fea Officer would be an officer 
subordinate to the Government. But that could be only for the purpose of satis- 
fying themselves as to the legality, regularity, or propriety of such order. And, 
after examining the records, the Government could pass such order in reference 
thereto as they thought fit. In the present case, the Government should have found 
that the order by the Regional Transport Officer was not legal because 
he had no jurisdiction to pass the order he did. Once the Government came to 
that conclusion, there was nothing further which they could do than to set aside 
the order of the Regional Transport Officer and refer the applicant to the proper 
authority. ‘There is nothing in the Act, or in the rules, which empowers the Govern- 
ment to deal originally with an application for variation. They cannot therefore 
treat the revision petition of the appellant as an application made to them for varia- 
tion and proceéd to dispose of it in the first instance. The fact that the Government 
is the final revising authority, does not carry with it the implication that the Govern- 
ment has original jurisdiction to deal with applications which properly should 

` be dealt with, in the first instance by one or other of the several transport authorities. 
Of course if the subordinate authority or officer had jurisdiction to entertain an 
application and had passed an order thereon, it would be open to the Government 
to set aside that order and pass, instead, the proper order which that authority or 
officer should have passed. . 

The learned Advocate-General who appeared for the respondent put forward 
his objection to Mr. Jagadisa Ayyar’s contention from another aspect. If the ori- 
ginal order of the Regional Transport Officer was without jurisdiction and therefore 
void ab initio it followed that the order of the Government purporting to be in ex- 
ercise of the revisional powers under section 64-A of the Act, would be equally 
without jurisdiction. Put so broadly, the proposition may not be correct in its 
application to all orders of Government in revision. Ifa revision petition 
is filed to the Goga e aa an order of a subordinate officer on the ground 
that that officer had no jurisdiction to pass the order, the Government can certainly 
pass a valid order under section 64-A of the Act holding thaj the order of the sub- 
ordinate officer is illegal and therefore should be set aside. In, that case the argu- 
ment that if the original order was without jurisdiction, the order of the Govern- 
ment passed in revision would equally be without jurisdiction, will not hold good. 
If, however, the Government purport to pası an order confirming or modifyi 
the order of the subordinate officer, or if tke Government pass Fel order in substi- 
tution of the order of the subordinate officer, on the und that that was 
the proper order which he should have made, then the order of the Government 
-would be void if the original order of the subordinate officer was void. It is suffi- 
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cient to refer to the following observations of Denning, E.J;9 Boma? v. National 
Dock Labour Board: k 

“ So far as the decision of 8c appeal tribunal is concerned, it seems to me that, once the port 

s order is found to be a nullity, it follows that the order of the appeal tribunal js also a nullity. 

The appeal tribunal has no original jurisdiction of its own ; it cannot itself make a suspension order ; 
it can only affirm or disaffirm a suspensiongorder which has already been made. If none has been 
made because it is a nullity, the tribunal can do nothing. It cannot make something out of nothing 
any more than anybody else can.” 
In the case before us the Government, as the revising tribunal, had no original juris- 
diction of their own. They could not themselves make an order of variation. 


Mr. Jagadisa Ayyar relied on an unreported decision of this Court in L.P.A. 
No. 200 of 1952. But when the facts of that case are examined, it will be clear 
that there is nothing in that decision which would materially assist him. In that 
. case, an operator who had two stage carriage permits in respect of a particular 
route, applied to the Regional T rt Authority for extension of the route. The 

application for variation of the condition of the permit was referred to the Central 
Road Traffic Board which did not accept the request for extension. The Regional 
Transport Authority followed the procedure laid down in section 57 of the Act 
treating the application as an original application for a permit. The Regional 
T rt Authority eventually rejected the application mainly on the ground 
that the Central Road Traffic Board had not approved the proposal. There was 
an appeal to the Central Road Traffic Board against this order of the Regional 
Transport Authority ; but the Board dismissed the ap as not maintainable. 
The applicant thereupon invoked the powers of thé Government under section 
64-A of the Act. The Government passed an order directing the extension of 
the Route. It was inter alia contended that the only body which had the authority 
to vary any of the conditions of a permit was the tral Road Traffic Board and 
that the Regional Transport Authority had no jurisdiction to entertain the appli- 
cation for variation, and that therefore the Government had equally no jurisdiction 
under section 64-A of the Act to pass the order sought to be quashed. The answer 
to this contention was twofold : (1) that it ould not be said that the Regional 
Transport Authority had no jurisdiction to deal with the application for variation 
of a condition as an application for the grant of a pucca permit ; and (2) assuming 
the Central Road Traffic Board was the proper authority to deal with an application 
for variation of a condition, it had in effect refused to grant it and therefore the 
Government had power to interfere, with the order passed by the Central Road, 
Traffic Board under section 64-A of the Act. It was observed in that case that 
“ the order of the Government, can therefore be treated as an order passed in effect 
revising the order of the Central Road Traffic Road ing to vary the condition 
of the permit under section 48-A ”. In that case either the Regional Transport 
Authority or the Central Road Traffic Board had authority to deal with an appi 
cation for variation. One of the two authorities therefore had jurisdiction to deal 
with the application and the final order of the Government passed under section 
64-A could be treated as an order in substitution of the order of either of the two 
authorities which had jurisdiction. There fs nothing like that in the case before 
us because the only authority which dealt with the appellant’s application was 
the Regional Transport Officer who had no jurisdiction to entertain it. 

We are clearly of opinion that the order of the Government purporting to 

grant the appellant’s application for variation in supersession of the order of the 
Regional Transport Officer refusing it was void because the Government had no 
original jurisdiction to make such an order and they could not make any order in 
lieu of the order made by the Regional Transport Officer because that officer himself 
-had no jurisdiction to deal with the application. Rajagopalan, J., was therefore 
right in setting aside the order of the Government. ¢ appeal is dismissed ; but 
having regard to the fact that this point was raised subsequent to the filing of the 
writ petition, wê make no order as to costs. 

R.M. — Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


\ Present :—Mnr. Justice RAMASWAMI. i 
e 
Arumugam ee i .. Peétitionsr* 6 
Ponnalagu Paindrar and others % .. Respondents. 


Criminal Trial—First Information Report—Nature and purpose of—Offence of rioting—How proud— 
infirmities in the First Information Repori—Efec. 

To FIR Tniormeion Report i A criminal inyatgation inok the behi and ending of every 
case. It 1s only a complaint ch sets the machmery of law in motion. merg fact that the 
names of some witnesses or the name of one accused out of several is not mentioned in it 1s. ot ground 
in itself for disbeleving the entire prosecution story even with regard to the witnesses or whose 
names are mentioned in it. 


In cases of rioting it is not necessary to that every fact spoken of by the witnesses had acor- ° 


responding injury an some one. It is enough if the prosecution produces an acceptable volume of 
evidence to sstablish the motive and the overt acts which are spoken to by more than one witness. 
There are bound to be some immaterial discrepancies in the testimony of these witnesses and that 
is no reason to disbelieve the prosecution. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of re eae Sub-Magis- 
trate, Kiranur, dated egth September, 1956 and made in C.G. No. 688 of 1956. 


N. Srivastsamani, for Petitioner. 
G. K. Subramaniam for Respondents. ` 


V. V. Radhakrishnan, for Public Prosecutor (P. S. Kailasam) on behalf of the 
State. 


The Court made the following 


Orpzr.—This is a revision which has been preferred against the acquittal 
by the Judicial Sub-Magistrate, Kiranur, in C.C. T No; 638 of 1956. 


The case for the prosecution was that on 20th May, 1956, at about 7-30 A.M., 
near Mothudayanpatti, the accused armed with sticks, formed themselves into 
an unlawful asseinbly with the common object of assaulting and causing hurt to 
Armugham Solagat (P.W. 1) and his men and in pursuance of that common 
object, the accused committed the offence of rioting and in the course of the rioting 
thjuries were caused to P.Ws. 1 to 3, 5 and 6. 


This is a police prosecution and in support of the prosecution case as many 
as 13 witnesses were examined. Out of these 13 witnesses P.Ws. 1 to 3, 5, 6, 8,9 
and 13 ate cye-witnesses. P.Ws. 1 to 9, 5-and 6 are the injured persons. P.W. 9 
is a servant of P.W. 7, and P.W. 1g turned hostile. 


The case for the accused was as follows: Accused 1 to 14 and 16, stated that 
they did not beat P.Ws. 1 to 3 and 5 and 6. Accused 15 stated that he did not insti- 
gate the other accused to beat P.Ws.er to 3, 5 and 6. 

On behalf of the accused, three witnesses were examined and their evidence 
has been summarised by the Sub-Magistrate in paragraph 15 of his judgment as 
follows : 


“D.W. 1's paternal uncle’s son Nanjan alias Ramasami Thetenandar died on Saturday, 6th V. 
im his house at Kila D.W. 1’s house is opposite Nanjan’s house. On Saturda t D. 
o an'a howe to commit ee before P.Ws. 1 to z 
j commit theft i 


The learned Sub-Magistrate acquitted the eee and hence this revision. 
Si gS aR a tg nee RE, ER ae 


*Cr.R.C. No. 183 of 1957. 1gth July, 1957. 
(Cr.RP. No. 180 of 1957). 
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There can be no doubt that the acquittal by the learned Sub-Magistrate can- 
not at.all be supported. In fact, his conclusion appears to be er ee perverse 
and devoid of any reasonipg. It does not flow from the evidence 
has been spoken to by the cye-witnesses P.Ws.1 to 3, 5,6, 8, 9 and 13; out of 
thém, P.Ws. 1 to 3, 5 and 6 are the injured persons Beda for niih ahedical cere 
ficates are forthcoming. P.W. 4, Dr. Srinivasan, has been examined. In fact, 
the learned Magistrate himself states that there can be no doubt that P.Ws. 1 to 3, 
9 and 6 received injuries. The prosecution has also a forward adequate motive 

or the commission of the offence. Information of offeuce has been given of 
this rioting and the police have investigated the case and put up the charge-sheet. 
‘Only one of the witnesses examined out of the category of eye-witnesses has not 
supported the prosecution case ; the others have spoken to the main facts set out 
in the charge-sheet. The names of P.Ws. 9 and 13 are mentioned in the first in- 


. formation report as eye-witnesses. It is only the name of P.W. 8 that has not been 


mentioned in it. The allegation that he is a servant of P.W. 7 has also been denied. 
Turning to the accused, the names of all the 15 accused are mentioned in the first 
information report only the name of accused 16 is not mentioned. In other words, 
we have got a volume of evidence in support ‘of the prosecution story. 


I have already reproduced the evidence of the three defence witnesses as 
summarised by the "Bab: Magiateate. Onc moment’s reflection will, show that 
whatever might be the grounds for acquitting the accused, it cannot certainly be 
on the strength of the defence evidence that the case has got to be thrown out. In 
fact, the learned Sub-Magistrate himself has not pretended to do so on account 
of the defence evidence. He has not even considered the defence evidence and 
the value to be attached to that evidence. The reasons given by the Sub-Magis- 
trate consists of a series of cliches which inexperienced Sub-Magistrates are prone 
to repeat being mentioned at the Bar ad nauseum in Magisterial Courts. The two 
reasons given by the Sub-Magistrate are that he cannot believe the eye-witnesses 
because out of them P.Ws. 1 to 3, 5 and 6 are the injured persons and interested. 
W. g is a servant of P.W. 7 and the evidence of the others are exaggerated be- 
a every fact spoken to by them, there is not a corresponding injury in the 
medical certificate and that, therefore, the prosecution version is an exaggerated 
one ; and consequently, it was not safe to rely on that evidence and convict the 
accused. He purported to give what he called the benefit of doubt to the accused. 
I am sure that a Magistrate with a greater amount of experience would not have 
fallen into all these pitfalls. The fact that in the first information report the name. 
of one accused is not mentioned or the names of some witnesses are not mentioned 
is no ground for dishelieving the prosecution story and acquitting the accused whose 
names are mentioned in the first formation report and disbelieving witnesses whose 
names are mentioned in the first information report. The first information re- 
oe is not an encyclopaedia. It is not the beginning and ending of every case. 
t is only a complaint to set the officers of law and order in motion. It is only at the 
investigation stage that all the details can be gathered and filled up. So to ee 
the story on the ground of first information report is to show an inad 
appreciation of criminal investigation and the weight to be attached to evidence 
in criminal cases. 


Then it is a habit with the Madias ryots as has been pointed out in more than 
one Judgment of this Court not to merely say there was a row and all these pr 
took partin the offence but to work out an elaborate analysis of makers an ht- 
sides and fists and feet. It does not mean one must find a infury 
to every fact spoken to by them. It is not a case of every bullet ding its billet. 
This is an expression of speech with these ryots who are illiterate and who in the 
stress of emotian observe things from different angles and speak to various acts. 
On the other hand, the broad probabilities have got to be considered. whether 
these accused ns had a motive to commit the offence, whether they partici- 
pated in the i EA of the offence, whether the particular act attributed to 
them is spaken to RS more than one witness and finally we must consider the defence 
put forwayd by the accused and its validity by testing the prosecution version. 
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I am afraid that the learned te has completely misdirected himself 
and had made a wrong approach of case when he got himself obsrased with 
the medical certificate to find out whethgt every correspondin act 
spoken to by, each witness finds a corresponding injury in the medical : 
He has lost sight of the wood in the midst of trees ard immaterial ca eres 
have been elevated to the rark of falsehoods» On the other hand. in these 
rioting cases where people observe urder stress and emotion, an occurrence, for 
a short space, from different angles with different temperaments, capacity to 
observe, i:-telligence and memory powers, such discrepancies are bound to occur. 
They show only the untutored veracity of the witnesses. On the other hand, 
if there are rot discrepancics in such cases we must always suspect @onfederacy 
and concoction beforehand. 


Tt is unnecessary to multiply these details to show that there were no grounds. 

at all for this Magistrate to come to the conclusion that it was a case of givirg the ` 

bencfit of the doubt to the accused. Benefit of doubt is not a formula for shirking 

the task of pi sinner to grapple with the facts and give di finite conclusions of 
their own. In fact section 3 of the Indian Evidence Act lays down : 

“A fact is said-to be proved waen, after considering the matters before it, the Court either 


believes it to exist or consi its existence so probable that a prudent man ought ‘under the circum- 
stances of the particular case to act upon the supposition that it exists.” 


In other words, so long as there is a volume of acceptable evidence and which is 
sought to be rebutted, it is the duty of the Magistrate to apply his mind to those 
facts, analyse the evidence to fird out whether the prosecution has affirmatively 
and satisfactorily proved iis case, making use of the in ce evidence for the purpose 
of testing whether the prosecution case can be true. Then and then o! ly if there is 
a reasonable doubt that the offence has not been brought home, beyond moral 
certainty, in accordance with the merciful jurisprudence which we administer, we 
are bound to give the benefit of the doubt to the accused. In other words, to 
use Lord Kenyon’s homely phrase : 


“If the scales of evidence hang anything like even to throw into them some grains of mercy; or 
as it is more commonly put to give the prisoner the benefit of ae reasonable doubt. Not be it 
noted of every doubt (for everything relative to human affairs and dependent, on human evidence is 
open to some possilfle or imaginary doubts). 


It is the condition of the mind which exists when the Judges and Magistrates cannot say that 
they feel an abiding conviction, a moral certainty of the truth of the charge.” 
In these circumstances the acquittal by the lower Court cannot at all be supported. 
The ovder of acquittal is set aside and the l atned District Magistrate is directed to 
further enquire irto the matter either by himself or by a Magistrate ee by 
him in this behalf, other than the Magistrate who has so unsatisfacto 
of this case. 


R.M. — Acquittal set jia 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Jusriaz SOMASUNDARAM. 
Public Prosecutor .. Appellant* 
v. 
A. D. Sabapathi and another .. Respondents. 


Penal Code (XLV of 1860), slion Tee ce Qf publishing! ORAM MET — What: ieee Mare 
defamatory ariicde—{f by itself amounts to obscene matter also 

What is ‘ oksceni * is not defined by the Penal Code. But Courts have laid down that the 
word ‘ obscene’ should be given its and literal meaning, viz., ive, filthy, loathsome, 
indecent and lewd. But every indecent or filthy article will not come within the scope of obscenity 
punishable under section 292 of the Indian Penal Code. 


In order that an article should be obscene it must have the tendency to @rrupt the morals of 
those in whose hands it may fall. The mere fact that an article is highly defamatory of certain persons 





* Cr. Appeals Nos. 470 and 471 of 1936. 24th Octbber, 1957. 
‘ e 
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referred to therein or is so highly indecent that no decent will indulge m su sicily will 
not by itself make them n y ‘obscene’ also. Tho all obacene articles will fe either filthy, 
indecent or repulsive every filthy or indecent article may not necessarily come within the mischief of 
* obgpenity ’. ae 

* Appeals under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondents (Accused ) by the Chief Presidency Magis- 
trate, Egmore, Madras, in C.C. Nos. 1156 and 1157 of 1956 on his file respectively. 


The Public Prosecutor (P. S. Katlasam), Appellant in both. 
V. Gopinathan and A. S. Krishnamurthi, for Respondent in C.A. No. 470 of 1956. 
The Curt delivered the following 


Jovamenr.—These are appeals inst the orders of acquittal passed by the 

Chief Presidency istrate in C.C. Nos. 1156 and 1157 of 1956 on his file. The 

* accused are editor and publisher and printer respectively ofa Tamil Weekly known as 
“Cinema Nesan”. They are charged under section 292, Indian Penal Code, for hav- 
ing published and printed articles which are alleged to be obscene in character. The 
articles have appeared in the issues of the journal dated 18th November, 25th Novem- 
ber and gth December of 1955. The articles purport to describe the conduct of several 
film stars in association with some other ns. In short the allegations in these 
articles are that the film stars mentioned by him are prostitutes. They give names 
of several persons with whom the film stars go about, suggesting the relationship 
between them is anything but fair and honest. The question is whether such an 
article will come within the definition of obscenity. Obec is not defined in 
the Code. But decisions of our Court clearly show that it should be given its ordinary 
and literary meaning. The dictionary meaning of the word ‘ obscene’ is repulsive, 
filthy, loathsome, indecent and lewd. The fact that a decent person will not 
publish certain articles or will not indulge in certain indecent writings does not 
necessarily mean that the indecent articles will become at once obscene articles. 
In order that an article should be obscene, it must have the tendency to corrupt 
the morals of those in whose hands the article may fall. A reading of the articles 
in question will not, in my opinion, have the tendency to deprive the moral of any 
person, young orold. The articles are undoubtedly highly defamatory of the persons 
referred to therein ; and no decent person will indulge in defaming persons in the 
manner in which the accused have done. In that sense the articles are indecent and. 
disgusting to cultured minds. They are in one sense filthy in that they offend the 
susceptibilities of cultured persons. It is one thing to call them indecent and another 
thing to say that they are obscene. In my opinion, these articles however indecent : 
they may be to cultured minds, will not fall within the scope of obscenity. As 
already pointed out, it is not every filthy or indecent article that will become obscene, 
though all obscene articles will be either indecent or filthy or repulsive. The lower 
Court is right in coming to the conclusion that the articles are not ‘ obscene”. The 
acquittal is well justified. The appeals are dismissed. 


RM. Deman Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE PANCHAPAKESA AYYAR. 

S. J. Nathan .. Appellant.* 


Madras City Civil Court Act (VII of 1892) as amended by Madras Act (X of 1955), section 15 (2)—Suit 
n Sor account valued at below Rs. 5,000— Sor an amount higher—Forum of appeal. 


A suit for accounts valued in the plaint at Rs. 100 was decreed against the defendant for over 
Rs. 8,000 and the defendant filed an appeal in the High Court against the said decree and judgment 
valuing the appeal at the amount decreed against him. 

Held, the proper forum for the appeal will be the principal City Civil Court under section 15 (2 
of the Madras City Civil Court Act bs amended by th Amending Act X of 1955. iwoction 15 (2) 
appeal has been wnrgngly filed in the High Court the papers sho d be returns] fee precha no io 
proper Court and fit will be out of time before that Court it will be a fit case for excusing the delay. 





* Appeql—S.R. No. 27148 of 1957. 10th October, 1957. 
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Appeal ought to be filed against the decree of the Second Assistant City Civil 
Judge of tha City Civil Court of Madras, dated 27th March, 1956 and pagsed in 
O.S. No. 1390 of 1949. Put up by the office with the following 

Nots —This i City Civil Court Appeal is sought to be preferred in this Court against 
the final decret by the Second Assistant Judge of the City cwil Gout Madras, in O.S. ‘No. 
1990 of 1949, a suit for accounts valued in the eas at Ba 100. The a which is by the 
Defendant 1 valued at Rs. 8,486-11-10 being the amoùnt decreed against with interest and 
costs impugned by him as having been a ed in excess by the lower Court. The decree being 
one by an Assistant Judge in a suit valued at Rs. 100 the appeal would prima facie lie only to 
the cipal of the Ciry Civil Court by virtue of section 15 (2) of the Madras City Civil 
Court Act, 1 Central Act of 1892) as amended by Madras Act X of 1955. The appeal 
was presented in this Court on the 87th day computed according to the certified copy of the decree 
filed as enclosure and would obviously have been out of time if presented on the same day in the City 
Civil Court wherein the period of limitation has been fixed as go days only under section 19 (4 of the 
amended City Civil Court Act aforesaid. As the Advocate for the Appellant conten t this 
Court has jurisdiction to entertain the appeal on the two grounds set out ifra, it has become 
necemary to post the matter for a decision by Court on the question of jurisdiction. . 


The first contention of the Appellant’s Advocate is that whatever the value of the suit, an appeal 
lay only to the High Court prior to the amendment and that this vested Tight of appas caino! be 
aken away Oe the amendiiene Though this cannot be disputed, it is also I recognised this vested 
right of appealcat be takati away by a t enactment if it so provides expremly or by neces- 

in ent. The principles i e existence of this vested right have been succinctly 
laid down ey a recent decision of he Supreme Court delivered on 1st February, 1957 and reported 
in v. Subbiak Choudhury, (1957) S.C.J. 439.: (1957) 2 M.LJ. (8.C.) 1 R An.W.R. (8.C.) 
1: AI 1957 S.C. 543 at 553 293) after discusing the earlier decmons. Attention is 
alio tavitel to the recent Beach ecision of this Couert reported in Parthasarathi Naidu, In re, (1957) 2 
M. L.J. 250 wherein also the above principles were applied and it was held that the recent grieniinent 
to section 13 of the Madras Civil Act, 1873, enhancing the a: te jurisdiction of the District 
Courts fram Rs. 5,000 to Rs. 10,000 introduced by Madras Act I of 1956 was held to be retros 
pective in its application and would apply even to suits which had been instituted before the amendi 
Act came into force. It is submi that perusal of the transitory provision contained in section 
of Madras Act X af 1955 (as amended by Madras Act XXIX of 1955) which eae 

dmg on the file of the Court on 1st July, 1955, which were within the cognizance of the 
Principal udge under the provision of the aforesaid Madras Act X of 1955 stood transferred to the 
Madras City Civil Court would clearly show that the amended provision, section 15 (2) of the 
Madras Civil Civil Court Act is intended to be retrospective in tion. ence, it appears obvi- 
ously futile for the Advocate to contend that there is a vested rightof a to this Court in a suit 
of the value of Rs. 100 disposed of by an Assistant Judge of the City Civil Court and that the criterion 
for determining the forum is not the subject-matter of the suit as in the Civil Courts Act but that 
the amount or valueof the decree of the subject-matter of the appeal is the determinimg factor. 

The Advocate’s second contention is that section 15, sub-sections (1) and (2) of the amended Act 
contain the words “ Suit or proceeding”, that the decree under appeal herein has resulted in a 
< final decree proceeding ” wherein the amount involved exceeds Ra. 5,000 and that whatever be the 
value of the suit, the appeal would lie to this Court only under sub-section (1) of section 15 afore- 
said. Itis submitted that the word “proceeding” occurring in the above sections has always been 
construed as an independent proceeding’ as toa suit and not as a ing arising 
within the suit itself. Matters arising under Special Acts like the Arbitration Act and, Hindu 
Marriage Act wherem the proceedings in Court are initiated by an original petition obviously fall in 
the category of “proceeding” above referred to. This contention of the Advocate is also opposed to 
the Full Bench decision of this Court in Putta Kannapya Chsiti v. Rudrackatla Venkata Nara- 
saya, (1916) 32 M.L.J. 221: I.L.R. 40 1 wherem it was held with particular reference to a suit 
for accounts like the present that the amount or value of the subject-matter as fixed in the plaint 
should determine the Court to which the appeal lies (tbid. 228). 

It is therefore submitted that the appeal memo. has to be returned for presentation to the proper 
See ee by Court, the matter is posted for orders of Court. 

R. S. Venkatachari, for Appellant. 


The Court made the following 

Orvrr.—There is no doubt whatever that this appeal ought to have been filed 
in the Court of the Principal Judge of the City Civil Court. It was wrongly filed 
here though in bona fide error. It will be returned for presentation to the proper 
Court. The Appellant can file a petition in that Court to excuse the delay in the 
peculiar circumstances. It is a fit case to excuse the delay. Return the papers 
at once. 


s 
RM. _ Papers directed to be returned. 
{ 


‘ 


H ABDUL KHADER V. M/8. CONSOLIDATED COFFEE ESTATE LTD., Ir 


IN THE HIGH COURT OF JUDICATURE AT MAD . 
PRESENT :—Mnr. Justice RAJAGOPALA AYYANGAR. 
Abdul Khader S .. Petitloner* 
Te pa e 


Messrs. Consolidated Coffee Estate (1943) Ltd., Pollibetta, 
Coorg, representing the management of Yemmigoondi 
Estate, Pollibetta P. O., South Coorg and others Respondents. 


Industral Dishutes (Appellate Tribunal) Act, (XLVII of 1950), sections 7 (1) (a) and 9 (J)— Powers of 
Appellate Ti to interfere with order of Industrial Tribunal—' Question of law ” er of dismssal of 
employes Gfter full iagury for misconduct—Allegation of want of bona fides and oictumisation found 
vagainst—Power of Tribunal to o ialo justness of punishment inflicted by employer and set u aside for sake of har- 
moy. ta relations betsin eabieor ond and for securing industrial peace—Contractual obligations 
_ of emplopee—Binding character of —Iadustrial Di Act (XIV of 1947), sections 10 and 11, 


Though the application of the rules of law to the particular facts of a case might not itself give 
ise to a point of law, a misapplication of law would certainly give rise to a question of law. 


Where the Industrial Tribunal has a discretion to interfere with the punishment inflicted by an 
employer on a workman only in stated circumstances, the question whether that test was satisfied 
-or not would be a question of law on which the Appellate Tribunal can interfere. The discretion 
of the Industrial Tribunal if any to interfere with the punishment is a judicial discretion to be i 
on recognised principles and not an arbitrary one to be exercised at pleasure or capriciously, and 
therefore, it is not only the function but also the duty of the te Tribunal, even though vested 
with jurisdiction to interfere only on questions of law, to see t the discretion of the Industrial 
Tribunal is not used arbitrarily or in a manner contrary to intelligible and acceptable principles. 


A workman was dismissed by his employer for misconduct after a full inqui and ac apee 
by the dismissed workman under the rules of service was unsuccessful. The Industrial Tribunal 
to whom the matter was referred at the instance of the union of employees, found that the charge 
against the workman was well founded and that he was guilty of the misconduct alleged and that 
the allegation of want of bora fides, unfair labour practice and victimisation had no basis. It however, 
set aside the dismissal of the employee and substituted for it a punishment of suspension for a period 
of sx months on the ground that ıt would bring harmony into the relations between the employer 
and the employce and would conduce to industrial peace. The Labour te Tribunal, on appeal 
by the employer, held that there was no justification for the Industrial Trnbunal interfering with the 
dismissal which was justified and set ande the order of the Tribunal. 


Held : that the Industrial Tnbunal having erred in law the Appellate Tribunal was justified 
in interfering with its decimon and that the Appellate Tribunal had not exceeded its jurisdiction and 
therefore no writ of esrtioran could issue. The Industrial Tribunal had no junsdiction to interfere 
with the punishment inflicted by the employer. 

Held further, that Industrial Law itself had to function on the frame-work and basis of a socigl 
«order which in great part rests on the sanctity and enforceability of obligations freely and volun- 
tarily undertaken, and, even before Industrial Tribunals, the contractual obligations of employers 
and employees are binding and enforceable, though in the case of workmen, owing to the presumed 
inequality of labour ms a vis the employer, labour’s contractual obligations are not strictly enforced. 
But it ıs wrong to assume that before Industrial Tribunals the obligations of the employer alone exist 
and that ıt is a tabula rasa so far as workmen are concerned. The proper roach ıs to proceed on 
the basis of contractual oblgations, relieving the workmen of their strictness wheie the t achieved 
would be harsh and one to which the workmen would not have agreed if they were in a postion to 
bargain on equal terms with the employer. The grounds of securing harmony between employer 
and workmen and of securing industmial peace cannot be regarded às an absolute bar all 
enquiry by an Industrial Court into the propriety of*the order of dismissal made by the employcr. 


a Ranganathan v. Madras Electric Tramways (1904), Lid., (1952) 2 M.L.J. 805, considered and 
explained. 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the pro i and records relating to the 
decision of the Labour eee Tribunal of India at Madras, dated 14th June, 
1955 in Appeal No. MDR 52/55 and quash the said decision. 

B. R. Dolla, for Petitioner. z 

Pat and Doralswami for King and Partidge, for 1st Respondent. 

The Special Government Pleader (V. V. Raghavan), for grd Respondent. 








* Writ eo No. 773 of 1955. 28th September, 195. 
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The urt made the following ; 


Orver.This is an application for the issue of a writ of certiorari to'q 
an order of the Labour Appellate Tribunal in the foM&wing circumstances: , 


The petitioner was employed under the first respondent who was the owner 
of a coffee estate. The duties of the petitionen consisted in driving a tractor. At 
the time of his appointment, he was notified that he should not permit any other 
person to travel in the tractor or in any machinery attached to the tractor and that 
such conduct on his would entail dismissal. On the 1st April, 1954, the peti- 
tioner was charged by the Management with having knowingly permitted one 
Natesan to ride on a tiller attached to the tractor. The petitioner denied the charge 
and stated that if Natesan was on the machine it was without his knowledge. There 
was an enquiry in consequence of this denial and at that enquiry it was proved 
that it was with the petitioner’s knowledge that Natesan rode on the tiller. On . 
the ground of misconduct involved in this act, the Management dismissed the peti- 
tioner from service. The rules of service of the petitioner provided an appeal to 
a higher authority within the Management itself. The petitioner availed. himself 
of this further remedy but did not succeed. Thereupon, the Union, of which the 
petitioner was a member, started a dispute chall the justness of the peti- 
tioner’s dismissal from service. As it was not possible to effect a conciliation 
of this dispute, the matter was taken up to the Government who referred the dis- 
pute to adjudication under section 10 (1) (c) of the Industrial Disputes Act. Before 
the Industrial Tribunal, the Union put forward two contentions. ‘The first was 
that the dismissal was not bona fide in that it involved an unfair labour practice 
as also that it was the result of victimisation of the petitioner ; and ‘econ , they 
pe that as a fact Natesan was carried on the tiller by the petitioner without 

is knowledge. Evidence was taken by the Tribunal and asa result, it a na 
the allegations regarding unfair labour practice as well as victimisation. It also 
found that the charge made against the petitioner was well-founded. The question 
that then remained for consideration was as regards the justness of the punishment 
- awarded by the employer. As regards this, the Tribunal, after citing a number 
of decisions, came to the conclusion that the punishment of dismissal was too harsh 
and was not jugtified by the circumstances, and substituted for the punishment 
inflicted by the employer one of suspension for a period of six months without pay. 


The employer, the first ondent here, took the matter in appeal to the Labour 
Appellate Tribunal. Before this Appellate Authority, the Union raised the pre- 
aie objection that no appeal lay to the Tribunal under section 7 (1) (a) of 
the Labour Appellate Tribunal Act for the reason that no substantial question 
of law was involved in the appeal. The Tribunal overruled this objection and 
after discussing the evidence in the case reached the same conclusion as the Tri- 
bunal as regards the charge being proved and also as regards the mala fides of the 
employer. The Appellate Authority, however, held that there was no justification 
for interfering with the order of dismissal passed by the employer, and differing 
in that respect from the [Industrial Tribunal, modified its order and gave as its 
answer that the dismissal of the employee was justified. It is this order of the Labour 
Appellate Tribunal that is challenged before me as being beyond its jurisdiction. 


‘The learned counsel for the petitioner-workman urged that the Appellate 
Tribunal had no jurisdiction to entertain the appeal or to interfere with the order 
of the Industrial Tribunal, as no substantial question of law was involved in the 
appeal, and on this ground, it was stated that the Labour Appellate Tribunal had 
exceeded its jurisdiction in judging the severity of the punishment and that in the 


circumstances of the case, the A ate Tri was incompetent to interfere 
with the order of the Industrial Tribunal. It was further that as the Indus- 
trial Tribunal had stated that it was setting aside the punishment of dismissal in- 


flicted by the employer and substituted therefor the punishmentgwhich it decided 

was the reasonable one, on the stated ground that that would brie harmony into the 

relations between the employer and fhe workmen and would conduce to industrial 

peace, it could not be interfered with in appeal: In this connection, rgliance was 
‘ 
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laced on a passage in the judgment of Subba Rao., in Ranganathan vf The Madras 
Fleckis Tramways!. The passage relied on was this: 
“The Tribunal (the Induftfial Tribunal) is not bound by the contractual terms between the 


parties but could make a suitable award for bringing about harmonious relations between the em- 
ployee and the workmen . It would obstruct the work of the Tribunal and prevent it 


. discharging its difficult task of ing about harmonious relations between ies. I would 
therefore hold that the Industrial eats not fettered by any such ea iad E a and 
the only limitation on its power is to bring about harmonious Pelatiocalup between the employer 
and the workmen ’’. 
This is not the first occasion when counsel appearing for workmen has relied 
on this passgge as a charter to each adjudicator to substitute what he considered 
was fair and as affording legal justification for every order in favour of workmen, 
provided it was stated to be ‘ for securing industrial peace’. In my opinion, this 
proceeds on an entire misreading and misapprehension of what the learned Judge 
* meant and arises out of the ing of this divorced from the facts of the 
case and the context in which its occurs. Su ‘ba Bao; . was considering the right 
of an Industrial Tribunal to direct reinstatement of dismi workmen and was 
repelling an ent which attached an inviolable sanctity to contractual rights. 
In that connection, the learned Judge said that contractual rights might not wholly 
determine the reliefs open to be afforded by an Industrial Trib The words 
“ for securing harmony between employer and workmen ” or “ for securing indus- 
trial peace ” were certainly not meant to bea ical formula op the incantation 
of which an absolution was provided which uded all enquiry into the pro- 
priety of the order. 


It must not be forgotten that it is on the framework and basis of a social order 
which in great part rests on the sanctity and enforceability of obligations freely 
and voluntarily undertaken that Industrial Law itself has to function. Even before 
Industrial Tribunals, the contractual obligations of employers are binding and en- 
forceable ; similarly the obligations undertaken by workmen ; only in their case, 
_ owing to the presumed economic inequality of labour ols a vis the employer, labour’s 
contractual obligations are not strictly enforced, and the Tribunal can disregard 
them, having regard to the initial inequality between the two contracting parties. 
It is not, however, correct to assume that before Industrial Tribunals, the obli- 
gations of the employer alone exist and that it is a talbula rasa so far as workmen 
are concerned. ¢ proper ap ch, therefore, is to proceed on the basis of con- 
tractual obligations, relieving, however, the workman of their strictness, where 
the result achieved would be h and one to which the workmen would not have 
agreed, if they were in a position to bargain on equal terms with the employer. 


The question which the Industrial’Tribunal was called on to adjudicate in 
this case was the justness of the dismissal of the workmen on the facts which I have 
already stated. e condition as to not permitting others to ride on the machine 
was one which was not wholly in the interests of the employer but was designed 
in the interests and safety of human beings. This would show the serious effect 
of any disregard of these instructions and the fact that an undertaking was taken 
from the workman, that if he disobeyed these instructions he was liable to dismissal, 
was with a view to bring home to the workman the peril involved in any ra dal 
from the rule. That condition was in the present case, on the finding of the Tri- 
bunal, deliberately broken. - The bona fides of the employer in preferring a charge 
was impugned; but that was negatived. The employee also pleaded that Natesan 
rode on the vehicle without his knowledge ; that also had been found against. 
There had been a full-fl enquiry into the charge by the employer and the 
charge was held established. It was on those findings that the employee was dis- 
missed and it was in those circumstances that the dispute came before the Tribunal. 
The Tribunal rejected every contention regarding the mala fides of the employer 
as also the case of the employee on the merits and held that the workman was guilty 
of the misconduct regarding which there was no dispute that it was serious. 





l 1. (1952) 2 MLL.J. 805. 
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On the} findings, the punishment inflicted by the employer would ha 
to stand unl&œæs on some int ible grounds, the Tribunal reached the paw does 
that it was eee and excessive. I do not find Jaarned counsel for the peti- 
tioner disputi e position so far. But his contention was that if the ae 

ted thé See; “that industrial peace required it” but without er 
a it as to why the employer’s e should be interfered with, its 
order could not be interfered with, and could raise no question of law for consi- 
deration by the Labour Appellate Tribunal. I am wholly unable to agree with 
this contention. No AEn the application of the rules of law to the particular 
facts of a case might not i BA rise to a point of law. But on a mis-application 
of law, a question of law would certainly arise. If the Tribunal had*a tion 
to interfere with the punishment inflicted by the employer only in stated circum- 
stances, the question whether that test was satisfied or not would be a question of 
law. Again, granting that the Tribunal had discretion in the matter, that was - 
a judicial discretion to be exercised on recognised principles, not an arbitrary one 
to be exercised at. pleasure or capriciously, and it was the function, and I would 
add the duty, of an Appellate Tribunal, even though vested with ‘jurisdiction to 
interfere only on points of law, to see that the discretion is not used arbitrarily, or 
in a manner contrary to intelligible and acceptable principles. 


In my judgment, the Appellate Tribunal had not exceeded its Jurisdiction 
and the order impugned cannot be set aside. The writ petition fails and is dismissed 
with costs. Counsel’s fee Rs. 50. 


P.R.N. — Peittion Asmissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justidcg RayJAGOPALA AYYANGAR. 


S. V. S. Muhammad Yusuf Rowther and another -. Appellants* 
v. 
Muhammad Yusuf Rowther and others S Respondents. j 
Cim! Procedure Code Y of 1908), stean 100—Findmg of fat iio A cing of lower Courts 


oh oy eel ecient cel mel ne er 
second appeal—Find ined at wroagl Pls 7 
Finally in ond afte Pinding ari Cet Fe eit od ee st oe a not urge 


_ Practice—Issums—Absance of specific issus on plea—If bar to consideration of plsa by es basing 


Muhammadan Lam—Gyft—Delivery of possession —Proof—-Onus—Declaration by donor in deed—Effect of. 


Where a deed of gift a Mahammadan donor is challenged on the ground that it was got up 
the exercise of undue Hy RAET donor at a time when, owing to advanced age, he was not 
le to take care of himself, as well as on the ground that the donor was seriously ul, as a result of 

which he was expecting to die and, 1, thérdore, the gift was affected by the rule of Marz-ul-maut, but 


the trial Court and the appellate Court find against these contentions the finding on both the points 
is one of pure fact and conclusive, and is not open to challenge in second appeal. 

Delivery of possession of the gi property is an essential condition of the validity of a gift and 
its operative nature under the M Mw and it 1s for the donee to establishit. Buta decla- 
ration by the donor ın the deed of t, of having ps ee ee emery gifted, is an 


admussion as against the donor and binding upon and those claiming und 

Nurbai v. Abraham Muhammad, A.I.R. 1939 Bom. 449, distinguished. 
Mumtaz v. Zubaida Fan, (1889) L.R. 16 I.A. 205: I.L.R. rr All. 460 K? and 
Mokammad Sadiq Alikhan v. Fakhr Jahan Begam, (1931) 62 MLL.J. 920: L.R.59 LA. 1: I.L.R. 6 
556 (P.C,) followed. 

Where the lower Courts fail to appreciate the evidentiary value of rudh an admision and hold 
that there was no delivery of possession throwing the onus in such a case on the donee and 


base their decision Oe aoc cn E A T the burden of proof thus thrown 
upon hiin ee delivery of possession, they commit an error of law, and the finding of the 
lower Courts, ta ough cohcurrent, cannot be accepted as binding upon the High Court in second 





* Second Appeal No. 1060 of 1954 and 
Memorandum of Cross Objections. gth i, 1957. 


N YUSUF ROWTHER 0. YUSUF ROWTHER (Rajagopala Ayyangar F.). 







` 


` A plea, though raised in the pleadings, but not made the subject of any issue an 
aucune ef ol the Couris below aad which wad never wicatioced o: 
nor put forward in the course of c arguments, must be deemed to have been a oned and cannot 


hearing, it can be considered and relied upon for basing the Courts’ decision, though, no specific 
issue is raised on that point. e 

ppe against the Decree of the District Court of Tiruchirappalli in Appeal 
Suit No. 226 of 1951, preferred against the Decree of the Court of the Subordinate 
Judge of Tiruchirappalli in Original Suit No. 135 of 1949. 

T. S. Baghavachariar, for Appellants. 

G. R. Fagadisan and T. S. Srinivasan, for Respondents. 


The Court delivered the following 

Juvoment.—This second appeal arises out of a suit filed by respondents 1 
and 2 as plaintiffs for partition and possession of their share of the properties left 
by one Muhammad Ismail Rowther who died on grd January, ‘1948, at an advanced 
age. Nearly a year before his death on ist February, 1947, Muhammad Ismail 
executed a deed of gift conveying his properties to his two sons who were defendants 
in the suit. Besides these two sons d Ismail had two other daughters, 
Hamida Bi and Ayisha. The elder of these daughters Hamida Bi died on 28th 
September, 1948, leaving besides her husband a daughter. Hamida Bi’s husband 
is the plaintiff in the suit while his minor daughter by Hamida Bibi is the 2nd plain- 
tuff. e other daughter of Muhammad Ismail Ayisha Bibi has been impleaded 
as the grd defendant. 

Substantially the case of the plaintiffs and the grd defendant, who naturally 

supported the plaintiffs by filing a statement accepting the plaint allegations, was. 
that the gift deed dated 1st February, 1947, marked as ibit B-r in the case did 
not constitute an effective disposition of Muhammad Ismail’s properties with the 
result that at his death the properties still continued to be his and devolved on the 
four children who survived him and that on the death of Hamida Bibi a few 
months after Muhammad Ismail, the plaintiff became entitled to her share as her 
heirs. °. 
I shall have to refer in some detail to the grounds upon which the gift deed’ 
was attacked. But at this stage it is sufficient to mention that the main and sub- 
stantial grounds upon which its validity was impugned were too. The first was, 
that the deed was got up by the exercise of undue influence on the donor by the 
donees at a time when owing to the advanced age he was not able to take care of him- 
self. The other ground was that the donor was seriously ill as a result of which 
he was ecting t#die with the co uence that the gift became affected by the 
rule of Marz-ul-Maut and that it could not have effect beyond a third. The lear- 
ned Subordinate Judge as well as the learned District Judge on ap have negatived 
both these grounds of attack and as the finding in relation to both is one of pure 
fact it is no longer open to challenge in the second appeal. 

Having negatived these two grounds of the invalidity of the gift deed, however, 
the Courts below proceeded to afford relief to the plaintiff son the following basis. 


The trial Court decreed the suit in its entirety for the reason that the contesting 
defendants—donees under the deed—-had not positively established that possession 
of ig Soles properties was delivered to them by the deceased after the execution 
of the deed and that this essential requirement of a valid don&tion under the Muslim: 
Law had not been established. Defendants 1 and 2 filed an appeal to the learned 
District Judge, and while upholding the deed to the extent of the residential house 
which formed one of the items of donation, he confirmed the decree of the Sub- ` 
ordinate Judge in to the rest of the properties which consisted of lands, etc. 
The reason for thjs disti ction in regard to the items covered by the deed was that 
the father, the donor and his sons, the donees, were at the time of the donation 
jointly living in the house, and certain decisions had laid down that where the donor 
and the a were closely related and were jointly residing in or in physical pos- 
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session of fhe property gifted, the donor need not remove himself from th pro- 
perty in order to validly effect delivery of possession, to satisfy this reui ieit 
of Muslim Law. It is from this decision of the leagyed District Judge that the 
second appeal has been filed. 


Defendants 1 and 2 who challenge the correctness of the decision of the Courts 
below that the requirements of Muslim Law As to the delivery of possession to per- 
fect a gift had not been complied with, have filed the appeal in relation to the lands 

ing which a decree for partition has been passed in favour of the plaintiffs. 
The plaintiffs have filed a memorandum of objections challenging the correctness 
of the distinction drawn between the situation in relation to the housę and the rest 
of the gifted properties. 

Mr. Raghavachariar learned counsel for the appellants urged before me two 
grourids in support of the appeal. The first was that the Courts below were in, 
error in considering the question as to whether the requirement of the Muslim 
Law as to delivery of possession had been satisfied or not. This contention was 
based on there being no specific issue raised as regards this point. Before the learned 
Subordinate Judge who tried this suit the issues that had been raised for trial, which 
are relevant in the present context are those numbered 1 to 3. 


Ts Whether the settlement deed was brought about by undne influence and is not valid 
and binding ? 

2. Isit void of being a death-bed gift ? 

g. Towhat shares are the parties entitled ? 


The point in relation to there not having been delivery of ion of gifted 
properties was discussed by the trial Judge as part of issue 2. . Raghavachari 
urged that on the terms of the issues as framed the only points that could have been 
considered were those relating to the gift being invalid by reason of undue influence 
and Marz-ul-Maut and that when once these were negatived the learned Subordi- 
nate Judge was bound to have dismissed the suit. I, however, consider that havi 

to the course of the trial and the manner in which the parties unders 
the case that they had to meet, learned counsel is not right in the submission which 
I have set out, just now. 

To start with the pleadings did raise this ground of invalidity of the deed. In 
paragraph 7 of the plaint it was stated : 

. “ The deed recites that the settlor gave possession on the date of the deed to the scttlees which 
however is not true ”. 

The ist defendant whose statement was adopted by the and defendant stated 
in paragraph 5 : í A 

P id ; also placed in possession of the defendants 1 and 2 and they have been 
in exclusive and uadisputod pomearion of the same from the date of the settlement deed. The said 
deed was duly accepted by these defendants and acted upon.’’ 


The same allegation was repeated at the end of paragraph 6. On the basis 
of these pleadings there is no doubtehat the proper course for the trial Judge was 
to have faced a specific issue relating to the delivery of possession by the donor 
after the execution of the deed. Learned counsel for the appellants is also justified 
in drawing my attention to the facts that when the plaintiff’s witnesses were examined 
and they examined three witnesses, the only point upon which their evidence was 
directed was in relation to issues 1 and 2 as framed, namely, undue influence and 
Marz-ul-Maut. When, however, the 1st defendant was examined, he gave evi-. 
dence in chief-examination as regards the transfer of possession and he was cross- 
‘examined on these answers. When the matter was taken up for argument before 
the trial Judge, this point as regards delivery of possession is seen to have been stressed 
by learned counsel for the plaintiffs apparently without any objection or complaint 
by the other side on the score of their being taken by surprise. Again when the 
learned Subordinate Judge found against the donecs on this pot and when they 
filed an ap to the District Judge there was no complaint by them that they 
-were taken by surprise by the absence of any formal issue framed at a The 
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D tions put forward by them in regard to this point were the sam as had been 
angeteat the trial, that is on the merits of the plea. It was only w Gree ate 
a 


peal to this Ceyrt that any argument based upon the absence of 
issue and the prejudice suffered thereby was put forward. In the circumstances, 
I Consider that this plea of surprise is an afterthought and that I should not accede 
to the submission of learn ed counsel for the appellants that I should allow the appeal 
and reject the point raised by the plaintiffs as regards this requirement of Muslim 
law not having been satisfied by the e gift on which the appellants based their title. 


Learned counsel for the appellants made two further alternative submissions : 

First, that there was a recital in the deed of gift Exhibit B-1 by the donor of having 
delivered possession of the properties gifted to the donees, that this was an admission 
binding upon those who claimed under the deceased. This admission he 

_ would no doubt not be conclusive proof of possession having been delivered 

* it raised a rebuttable presumption that the donor had accomplished what he stated 
he had, with the t that the burden of proof that the donor had not delivered 
possession would be on the plaintiffs and the defendant who would have to 
establish that, as a fact, possession had not been delivered and that it was not for the 
defendants to establish that the recital in the deed was true and represented the 
facts. The second was that even on the evidence on record the defendants had 
made out that there was delivery of possession effected by the donor simultaneously 
with or immediately after the execution of the deed of gift. 


On the other hand, Mr. Jagadisa A learned counsel for the respondents 
argued (1) that as roa Courts below had concurrently found that the delivery of 
possession had not been effected by ae donor as required by the Muslim law I 
would not be justified in interfering with the finding in second appeal ; (2) that 
in the circumstances of this case and regard being had to the nature of e pro- 
perty, auton items of which were in the possession of the tenants, the burden was 
pore ly cast upon the defendants to prove delivery of possession, (3) the that the recital 

eed was only a piece of evidence and was not sufficient to shift the onus to 
those attacking the effectiveness of the deed and (4) lastly that in any event as both 
the es were misled by the absence of a formal issue and by a correct under- 
stan of the burden of a in Se dee to delivery of possession I should send the 
case back for re-trial proper issue to be tried afid that I should 
not act on the basis ct ihe the See on record which may not be sufficient to hold 
that gigas had not been delivered if the onus was upon the plaintiffs to prove 
that fact. ° 

In my judgment, learned counsel for the appellants is justified in his complaint 
that the Courts below have wrongly thrown the onus of proving that this require- 
ment as to delivery of possession had been complied with on the contesting de- 
fendants. It is no doubt true that delivery of possession of gifted properties is an 
essential condition of the validity of the gift and its operative nature under the 
Muslim law and it would be for the donces to establish it. But the Courts below 
have failed to appreciate the evidentiary value of the declaration by the donor 
which constitutes an admission as against him and those claiming under him. In 
Exhibit B-1 the donor said : 

“ I have by means of this document settled on you the immovable properties. . . which 
sted ik go fase Bah of yo calles hi iy omari Sep in Pa 
ment and left them in pour Both of you shall from this day onwards and 
the gift properiacs with i ute right and with powers of alienation. . - Tyo 
desire, cayoy the aetilement property jointly in common or enjoy the sime by dividing by met and 


The effect of a raal of this by a donor was the subject of consideration 
in an early decision of the Privy Council reported in Shekh Muhammad Mumtaz 
Akmed v. Kubaida Fan. One ak of the points in controversy in that case related to 
the validity of a deed of gift and one of the grounds upon which the operative 
character of the deed was challenged was that possession had not been delivered 
by the donor in pursuance of the deed. Sir Barnes Peacok who delivered the judg- 
ment of the Privy Council said : 


i 1. (1889) L.R. 16 I. A. 205: LLR. 11 All 460 (P.G.). 
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“ In the of gift she (the donor) declared (an admission by which Usman as her heir Zi 
iming through him were bound) that she had made the donee possessor of all the 

ties given by the deed ; that she had abandoned all connection with them ; and that the donee wa" 
to have complete control of every kind in respect thereof.” id 

This is therefore authority for the position that a declaration by the donor 
of having parted with possession of the property was an admission and one which 
was binding upon those who claimed under him. This question was again before 
the Judi Committee in Mohammad Sadiq Alikhan v. Fakhr Jahan Begam. The 
opinion of the Council was delivered by Sir George Lowndes who said in deali 
ee conditions necessary to be satisfied before a gift by a Muslim could be 
up : ° 

“The second objection involves some consideration of the Mohamedan law. It is not disputed 
that a gift of immovable property must ordinarily be completed by a transfer of ion and there 
scms to be no difference on this point between Hanafi and Shia Law. The Chief Court 
it was clear that Fakhr Jahan had taken actual possession but it is pointed out that this was only . 
her husband's death. long as Bacuar Ali was alive she merdy raided there nth Hincand oo 
change seems to have been made in the method of their joint occupation. But in the first the 
deed contains the statement ; ‘ I deliver possession of the gifted property to my said wife’ this asa 


These two decisions were cited to the Courts below but they held that their 
effect was somewhat modified and that the law as laid down by them was dependent 
upon the ial circumstances of each of those cases, relying on a decision of the 
Bombay High Court in Nurbal v. Abhram Muhmad*. I am unable to concur 
in this view. The learned Judges of the Bombay High Court distinguished the 
observations of the Privy Council which I have extracted earlier on the specific 
ground that in the case before them the person who challenged the deed was not 
claiming under the donor, but under an independent title. But this apart, there 
was also the further fact that on the facts pae in the Bombay case those who 
orma the gift had been able to establish that possession was not in fact trans- 
f . In my judgment there are no such ee T A E The 
aia to apply here as regards the burden of proof would be to hold that the 
d tion by the donor of his having parted with n was an admission 
binding upon the plaintiffs and the grd defendant which however they might by 
cogent evidence disprove but that in the absence of independent proof by them 
the presumption raised by the admission ought to suffice to support the deed. 


` Both the Courts below have based their decision against the appellants not 
having discharged the burden of proof thrown upon them to establish the essential 
condition of law to sustain the validity of the gift. The concurrent finding of 
both the Courts below merely goes to this length, namely, that the appellants had 
not proved that the gift was operative. In considering the question in this manner 
the Courts have committed an error and I cannot therefore accept that finding 
as binding on me. : 


The next question I have to consider is whether it is proper in the circumstances 
of this case to act on the basis of the evidence on reod or whether I should send 
the case back for retrial after the parties had an opportunity of adducing the evidence 
on the real issue that arises in this part of the case. The facts that over 8 years 
have elapsed since the suit was filed is certainly a factor which I bave to consider 
in deciding this point. I have however reached the conclusion that notwi i 
this delay I should yield to the request made by learned counsel for the respondents 
that the appeal should not be decided on the basis of the evidertce already on record. * 
In doing so I have taken into account the facts that owing to the absence of a eae 
issue on this point the attention of both the parties was not focussed upon the re- 
E as to delivery of posession. The plaintiffs and those impugning the 
eed had, under the law as laid down, to prove that the deed was inoperative be- 
ee 


1. (1931) 62 MLJ. 320 : LR. sg L.A. 1: (P.C.). ~ 
ILR. etua. (P: ze sae A.I.R. 1939 Bom. 449. 
2. (1889) 16 L.A. 205 : I.L.R. 11 All. | 
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there had been no delivery of possession and I have already ady 

fact What none of the witnesses on the plaintiff’s side said anything about this point. 
It is for this reason primarily that I have considered it unfair that an inference 
should be drawn against the plaintiffs because they possibly misled themselves 
as to the Jaw on the point. But now that this has been cleared, it is proper that 
they should be given an opportunity, to prove what they have to prove if they have 
to succeed in this litigation. 

The choice for me is as between remanding the entire proceedings under Order 
41, rule 23, for a re-trial or calling for a finding on fresh evidence under Order 41, 
Tule 25, Civil Procedure Code. I have, after full consideration of the propriety 
of each of these courses, come to the conclusion that I should call for a finding on 
fresh evidence under Order 41, rule 25, Civil Procedure Code and in doing so I 
have taken into account mainly the long delay that has elapsed since the insti- 


- tution of these proceedings. 


I have upto now considered the only questionewhich has been debated in the 
Courts below whether the gift was invalid by reason of the donor not having de- 
livered possession of the gifted properties during his lifetime. Learned counsel 
for the respondents drew my attention to another point which had been raised in 
the plaiftt and which was contradicted by the defendant but had not figured in 
the issues framed, nor even in the discussion in the judgments of the Courts below. 
‘This was in relation to a plea that the gift was bad because of Musha. In para- 
graph 7 of the plaint it was stated : “ The deed is of undivided shares which is 
invalid in law”. This was answered by the defendants in paragraph 6 where 
they stated : 


“ All the properties dealt with in the settlement deed are specific divided portions of properties 
and were in the enjoyment of the settlor till the date of the settlement and they were as per enjoyment 
delivered over to defendants 1 and 2.” 


I have already set out the issues and it would be seen that this objection to 
the gift on the ground of Musha did not in them ; nor was it the subject 
of discussion in either of the Courts below. is objection is based upon the des- 
cription of some of the items, conveyed under Exhibit B-1 as if they were undivided 
shares belonging to the donor. There is nothing in the evidence Of the plaintiffs’ 
witnesses pointing to their reliance on this feature of the gift deed. Nor was there 
anything suggested during the cross-examination of the defence witnesses indicating 
such reliance. J have already pointed out that during the course of the oe 
in the two Courts this-was not put forward as an objection to the deed. these 
circumstances I am inclined to hold that this objection even if indicated in the 
pleadings was really not thought to have been put forward seriously and was in 
any event abandoned during the proceedings anterier to the hearing before me. 
I am not therefore inclined to include this as a point on which any further 
evidence should be permitted to be led. 


Before concluding I must refer to the memorandum of ‘cross-objections filed 
by the plaintiffs in relation to the residential house which formed one of the items 
properties gifted under Exhibit B-1. Though the trial Court upheld the plaintiffs’ 
case as regards this item also, the learned District Judge on ap took into ac- 
count the relationship between the donor and the donees as well as the fact that 
they were jointly residing in the premises and basing himself on the authorities 
including decisions of the Privy Council, held that there was no necessity for the 
* donor to remove himstif from the premises in order that the gift might be operative. 
‘Learned counsel for the plaintiffs-respondents could not yo me that this portion 
of the judgment was wrong or that the proposition of law on which it was rested 
‘was erroneous. The decree dismissing the plaintiff’s claim in relation to the house 
was therefore proper and the memorandum of cross-objections is dismissed with 
costs of defendangs 1.and 2. The further proceedings in this appeal will therefore 
be confined to the dispute in relation to the other items of property covered by 
Exhibit B-1. : 
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c already indicated it will not be possible to decide this appeal 
perly in relation to the items other than the residential house covered me- 
morandum of cross-objections without a finding on the question as to whether the 
plaintifs and those impugning the deed of gift Exhibit 1 had proved that there 
been no delivery of possession to satisfy the requirement of Muhammadan 
law. The learned Subordinate Judge will sukmit a finding on the point just now 
indicated after recording such further evidence as the parties might adduce in proof 
of their respective cases. The finding will be submitted to this Court within three 
months of the receipt of the records by the Trial Court. Time for objections 10 
vat The second appeal will be posted for final disposal after the receipt of the 

ding. e 

P.R.N. a Finding called for. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 

PRESENT :—Mnr. Jusriax SOMASUNDARAM. 


The Public Prosecutor o .. Applicant* 
0. 
R. Karuppian .. Respondent. 

Prevention of Food Adulin ation Act (XXXVI of 1954), sactions 16 (1) and 17 (1)—Offence comavitiod by 
a company—~Person in charge of the company—Liability of. 

Section 17 (1) of the Prevention of Food Adulteration Act, 1954, clearly provides that where an 
offence under the Act is committed by a company, every ee eas 
the conduct of the business of the Vahl be deemed to be ilty of the o with the 
cormany, arl is liable ts be proceeded inst and punished. i 


persons in charge of the company, or that itis attributable to any neglect on the part of such persons. 


An Secre ofa tive Society, who was merely checking the daily collections 
and was not in of y sales, ctc., cannot be said to be in of or responsible 
to the society for the conduct of its business and in the absence of evidence to his connection 


with the offence charged he cannot be held to be liable. i 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the aR of the aforesaid respondent (accused) by the Sessions Judge of the 
West Tanjore Division at Tanjore in C.A. No. 2go of 1956 on his file (C.C. No 
275 of 1956 on the file of the Court of the Sub-Divisional Magistrate, Tanjore). 
The Public Prosecutor (P. S. Kailasam), for Appellant. 
T. S. Kuppuswami Ayyar, for K. S. Naidu and V. S. Gopalaraman, for Respondent. 
The Court delivered the following ; 

JUDGMENT.—This is an appeal inst the acquittal of the second appellant 
= 3) by the Sessions Judge of West Tanjore in C.A. No. 290 of 1956 on his 
e 


The Co-operative Milk Supply Society at Papanasam was T along 
with two other accused for adulteration of milk, an offence punishable under sec- 
tion 16(1) of Centrál Act XXXVILeof 19 There is no doubt about the fact 
that the milk sold was adulterated. This at is not disputed even by the learned 
counsel for the respondent here. Accused 2 was the actual vendor of the milk 
and he was convicted by the trial Court and his conviction has been upheld by 
the Sessions Judge. The Co-operative Society represented by the Secretary was 
also convicted and the Secre himself (accused, ) was convicted by the trial 
Court. On appeal the Sesions fades confirmed the convictign of the Co-operative , 
Society but acquitted accused 3, the Secretary, on the ground that he was in charge 
only as Secretary of accused 1 Society and not in his individual capacity. Very 
strangely before the lower ap te Court the Public Prosecutor conceded that the 
Co-operative Society and the Secretary cannot separately be convicted. The 
view taken by the learned Sessions Judge on the concession by the learned Public 
Prosecutor of the lower Court is not correct. ` 





* Criminal Appeal No. 98 of 1957. 19th le 1957. 
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\gection 17 (1) of the Act clearly says that where an offence under the Act has 
been Committed by a company, every person who at the time the offence was com- 
mitted was in charge of, &fd was responsible to the com y for the conduct of, 
the business of the company, as well as the company, be deemed to be guilty 
of the offence and shall be liable to be proceeded ag inst and punished accordingly. 
Thiere 13 a ee ate, to this clause to the effect that e Secretary or the other person 
can prove that the offence was committed without his knowledge and that in spite 
of his exercising all due diligence, he could not prevent the commission of such 
offence. But under clause (2) of section 17 if the prosecution establishes that the 
offence had been committed with the consent or connivance of or that it is attri- 
butable to any neglect on the part of any Director, Manager, Secretary, or other 
officer of the company, such Director, Manager, Secretary or other officer shall also 
be deemed to be guilty of that offence and shall be liable to be proceeded against 
* and punished accordingly. In this case it is contended by the learned advocate 
for the respondent that it is not quite clear under what part of section 17 the pro- 
secution was launched against accused g. If it is under clause (1), then the pro- 
secution must have distinctly let in evidence as to who was responsible to the Society 
for the conduct of the business of the Society. Only if it is under clause (2), the 
prosecution will have to let in evidence about the consent or connivance or of the 
neglect on the of the Secretary. The evidence that has been let in by the 
prosecution in this case only shows that accused g was the Secretary and he was in 
charge of the sr ae tact working of the Society and that he used to answer questions 
put to him by the Inspector whenever he went there. The Secretary himself has 

i evidence in which he says that he does not go to office daily and that there 
1s a paid clerk and that he goes into the Society whenever he goes to the bazaar 


street and checks and the amounts collected by the clerk and signs the daily ac- 
counts. The evidence therefore at the most disclosed that what the Sectetary was 
doing was checking the cash received by the clerk and checking the accounts ren- 
dered by the clerk. Apparently the day-to-day business of selling the milk was 


done by the clerk, because on his own showing the Secretary who was only a 
honorary Secretary was not going to the Society daily and the business was left in 
the hands of the clerk with a check over him by the Secretary. This would not 
make him a person who at the time the offence was committed was in charge and 
was responsible to the Society for the conduct of the business of the Society. The 
prosecution could have let in evidence when particularly it was prosecuting accused 

under clause (1) that the Secretary is the person who was nsible to the Society 
or the conduct of the business of the Society. In terms of this section, the prose- 
cution has not let in evidence and the evidence let in falls short of the strict standard 
of proof required for conviction under section 16(1). In this view the Secretary, 
accused 3, cannot be convicted. The acquittal is therefore confirmed but not for 
the reason given by the lower appellate Court. The appeal is therefore dismissed. 


R.M. es Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAMASWAML 

V. K. S- Mohamed Yassin Rowthar .. Petitloner* 


Madras Court-feas and Swits Valuation Act (XIV of 1955), section 1g2—Right ‘tndant to raise objection 
as to Court-fee—Scope of. : A 

Section 12 of the Madras Court-fees and Suits Valuation Act no doubt gi astatutory right toa 
defendant in a suit to raise objections to the adequacy of court-fee pai by the plaintiff. Bat to 
decide the question of court-fces, still it is only the all tions in, the plaint and tho naire of the 
relief claimed that should be looked into, irrespective of the defence ect in the written statement. 
It is of course to the Court to look into substance of the plaint claim as distinguished from 
its form, and cmand the court-fec on a proper valuation on prima facie grounds available at the 

stage. 

Under the forge Court-fees Act questions on the riate court-fte were decided by the 
Court before the t or appeal, etc., is taken on file. Under she New Act a tentative decision is 
a ea ee 


* one No. 717 of 1957. 5th July, 1957. 
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taken with the provision to decide definitely the question of court-fees after notice to the 


But this docs not mean that a defendant is entitled to have the whole suit or any 1ssuc of 
it adj ted'upon at a preliminary stáge in the guise of ah isene segarding the suflicimcy of cart- 
fee. defendant is given the right to raise the question of court-fee not because he is interested 


in the collection of courtfee but because the queston of valuation affects also the jurisdiction’ of 
the Court in some cases. 

The scope of investigation or inquiry under section 12 is therefore limited to determining th 
nature of the suit and to see if there is any under-valuation. Under the pretext of deding 
questions of court-fees there cannot be a trial of the suit. 


Po iat nr get easing de sotly wget nigel int possession but the defendant denies 
jomt possession, section 12 of the Court-fees Act does not enable the defendant to this contro- 
ey cnciieteh ele en ace ee eee ae paid. 
Petition under ‘section 115 of Act V of 1g08 praying the High Court 
to revise the order of the District Court of East Tanjore at Nagapattinam, dated , 
28th March, 1957 and made in O.S. No. 1g of 1956. 


`T. S. Kuppuswami Alyar and V. Mesnakshisundaram, for Petitioner. 
The Court delivered ‘the following 


Jopoment :—This is a revision sought to be preferred against the order made 
by the learned District Judge of East Tanjore in O.S. No. 13 of 1956. 


The facts are:—The plaintiff V. K. S. Mohammad Noordin filed a suit for 
partition and separate possession of his half share in the suit joint family properties 
described in Schedules A to F of the plaint and to direct the dedant to render 
accounts for the rents and profits with regard to the plaintiff ’shalf share and for costs. 
The defendant V. K. S. Mohamed Yassin Rowthar has ràised the objection that 
the suit has been filed on the foot of joint possession, whereas in reality there has 
been no joint possession and therefore the relief of partition on the foot of joint 
possession cannot be asked for but that the suit should be one for recovery of pos~ 
session for which ad valorem court-fee will have to be paid. , In other words, even 
though the suit is filed on the footing of joint possession to be converted into 
separate possession, the defendant ‘wants this very controversy to be adjudicated 
upon as a preliminary issue on the ground that he is entitled to-asknr euch an ade 
judication under section 12 of the new Madras Court-fees Act of 1955. The learned 
District Judge has rejected this contention of the defendant on the ground that it 
was conceded by both sides that on the allegations contained in the plaint, as they 
dow stand, the court-fee paid is correct and in the guise of determining the computa- 
tion of the court-fee, there cannot be a trial of a suit within a suit ora rehearsal 
of the same in such proceedings. This Revision is against that order to proceed 
with the trial of the suit. 


The short point for determination is whether the newly enacted section 12 
of the Court-fees Act of 1955 necessitates the course which the defendant in the 
lower Court wanted it to adopt. 


Sub-sections (2) and (3) of section 12, as pointed out in the invaluable and 

to-date guide to the Law of Court-fees, Fourth Edition (1955) compiled by 

essrs. K. Krishnamurthi and R. Mathrubutham (M.L.J. Publication) at page 
10, give a new statutory right to defendant to raise objections to the adequacy of 
court-fee paid by the plaintiff. In fact even before this enactment, there was a 
widespread practice, especially in the mofussil Courts, on defendant raising such 
objection heard on such objection, though there was nọ legal sanction for 
it under the old law as laid down by the decisions of the Madras and other 
High Courts. It was then the settled law that the allegations in the plaint were 
alone to be considered and not the statements made by the defendatt in the 
written statement. 


This has been set out in Basu’s Court-fees Act (Seventh Edition at pages 93-94, 
as follows : 


‘*The valuation gencrally, is the valuation by the plaintiff; pace raat A ade taken into 
consideration and not the statements by fhe defendant in the written 
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d. 

Court has got to look at and see in each particular case what is the nature 
of thè relief claimed and, for that purpose it must look at the allegations that 
are contained in the plainte Bagala Sundari v. Prasanna!, Manghammal v. Tolaram?, 
For the p of stamp duty the cause of action which is stated in the plaint, 
and that only must be looked at, Arsskastonath v. Kalleani*, Mohsndro v. Ashutosh‘, 
Rajabala v. Radhika, Zinnatunnessa v. Girtndra®, Tulsi Bibi v. Farrakh Bibi". The 
question as to what the proper court-fee ought to be on the plaint depends on the 
allegations in the plaint. Tulsi Bibi v. Farrakh Bibi", see also Safdar v. Achcham”, 
Nand Kishor v. Achambit®, Suryanarayanacharyulu v. Narastmhaswami'°, Daroga v. 
Mohar*1, Kailash v. Gopi Nath1*, Ram Nain v. Ram Dhari!?, Durga v. Ambìika!t, 
Ishwar Dayal v. Amba Prasad1š. Even where there is room for some suspicion 
that a plaint has been so drafted as to avoid inconvenient facts and make it appear 
that it is not necessary to pay a higher court-fee, such a suspicion will not justify 
* the departure from the principle mentioned above, Karia Nach v. Allapichai*, 


See also Karuppanna v. Angammal*", where it has been held that for the p 

of ascertaining the court-fee payable, the Court must have regard to the allegations 
in the plaint. It is not material whether these have been denied or not in the written 
statement. See also Sankaran v. Gopal1®, Venkata Ramar v. Narapanasami1*, and Deok 
v. Ramsevak*®, The fact that the defendant sets up a different title cannot alter 
the nature of.the plaintiff’s claim?°, If the facts are found to be as pleaded 
by the defendant, the proper course is to dismiss the suit and not to convert the 
suit into another of a different character?°, The amount of court-fees leviable, 
is to be determined on the construction of the plaint alone, Ishwari Prasad v. Rat 
Hart Prasad™!, Mosi. Barakatunnissa v. Mst. Kamza Fatma™*, Har Naryan Singh v. 
Darshan**, Banku v. Chatur**, Hasan Khan v. Ahmad Khan?5. ee discussion at page 
60 of Krishnamurthi and Mathrubutham Guide to the Law of Court-fees at 62 
citing Ramaswami Alyangar v. Rangachariar*®, Asha Ram v. Fagan Nathan, Conesh 
Gopal v. Moreswar Narayan*® and Nemi Chand v. Edward Mills Co. Ltd.?*, 


But even then the Courts were entitled to look into all the materials available 
to determine the substance of the claim as distinguished from the form in which the 
reliefs have been cast and see that the plaintiff did not fix arbitrarily the value of 
the relief claimed by him or adopt a fictitious value or by making vague and indefi- 
nite statements of fact in the plane But this revision of the valuation was not 
undertaken by embarking into what would practically be a rehearsal of the suit 
or trying a suit within a suit?® but on prima facie grounds available at that stage and 
with such aid as was indispensable lke the appointment of a Commissioner. See 








1. (1917) 21 G.W.N. 375. 16. (1937) 1 MLL.J. 572. 
2. (1912) 16 I.C. 778. 17. (192 1 M.L.J. 67. 
3. te ı MLJ. 295; 18. (1 -L.R. go . 18, 
4 (I I.L.R. go . 762. Ig. 1925 M.W.N. 276. 
3 1924 Q.L.J. 150. 20. 1939 18g I.C. 178 
5 7909) -L.R. go Cal. 788. 21. (1926) I.L.R. 6 Pat 
ra 1935 Cal. 273. 22. (1926) I.L-.R. 5 Pat. 6g1. 
. ALR. 1943 Oudh 456. 3. 1924) I.L.R. 3 Pat. 403. 
9- (1937) I.L.R. 16 Pat. 497- 24. 1924 Pat. 640. 
10. (1939) 1 M.LJ. 268: I.L.R. (1939) Mad. 25. AIR. 1995 Peah. 30: 
367 (S.B.). 26. (1940 I J.32 :ILR. (1940) Mad. 
i. LLR. ee All. 470. 259 at 27 B.). 
12. TUB I Bh 259- 3: 1934) k R 15 ore 4531 (F.B.). 
13. 1943 . i . 1951 Bom. . 
14. (1937) I.L.R. 1 pci: 76. ag. (1953) 1 M.L.J. 117 : 1952 S.C.J. 674: 
15. PR 1935 AU. 667- 1953 SOR 197 (5.0.). 
go. This wa media course is tly what the learned authors Messrs. Krishnamurthi and 
Mathrubutham had in mind in ing the footnote to page 148 which is a thoughtful one and deserves 


careful study, viz., that the Court ahould be guided not only by the allegations in the valuation para- 

graph of the plaint made solely for the purpose of court-fec. It does not mean however that on the 

peeta ol a aing ese ee Pie apir eye E aeons aller TL It is here namel 

sais. hed should be allowed to be filed in the form ha d to 
i suits in pauper ving duc 

various grounds enumerated in Order 33, rule 5, Civil Procedure Code TAEA a 

n er a eee ae ee 3 


24 5 THE MADRAS LAW JOURNAL REPORTS. [1958 Le 


Onkar Mal v. Ram Sarup1; See also Subodh Gopal v. Iswar Sridhar Thakur a 
; iah v. Mangapathi Rao*, B. V. Viswanatha Iyer—The Law of Co ces 
ourth Edn.), M.L. J., page 77; Satyamurthi Iyer—ThesCourt Fees and the Suits 
aluation Acts (Third Edn.), page 56 ; Obhrai—The Law Regulating Court-Feea 
and Jurisdiction (1934), section 55, page 71. à : 


This did not mean that Courts were helpless to prevent the known proclivities 
to evade the payment of proper court-fee because even then when in the course 
of the trial it appeared that the intention of the plaintiff was to interpret his plaint 
in one way for purposes of court-fee and in another way during the trial, the Court 
was held justified in returning the plaint for amendment so that the plaintiff should 
be tied down to one specific case both for the purpose of court-fee and for trial. 
(U rted decision in C.R.P. No. 137 of 1947 dated 13th January, 1948). (See also 
ee eave and instructive discussion in A.IL.R. Commentraics. c Court- 
Fees Act, 1870 and the Suits Valuation Act, 1887, Second Edn., section 7 N.B. 


and especially at page 64 and foll.). 
Sub-sections (2) and (3) of section 12 give now a new statutory right to the 
defendant to raise objections to the adequacy of court-fee paid by the plaintiff. 


Under the old Act, it has been held that the question of court-fee should be 
decided by the Court at the inception before the lain is taken on,file, that it is 
incumbent upon the Court to apply its mind to the question before the plaint (or 
appeal) is panies and decide the question finally, and that it is not necessary 
that notice should go to the Government or to the defendant for the purpose 
Venkatasubba Rao v. Venkata Rao*. Now under the new Act, specific provision is 
made for a tentative decision at the time of registration of plaint and for a definite 
decision after notiee to defendant and after hearing both the parties: See section 12 
(1) and (2). (Krishnamurthi and Mathrubutham’s Guide to the Law of Court-fees in 
Madras (M.L.J.) Fourth Edn., page 241.). But this docs not mean that he can 
challenge the plaintiff to have the whole suit adjudicated upon in the guise of an 
issue regarding the sufficiency of the court-fee paid. It has to be borne in mind that 
the defendants are not interested in the collection of proper court-fee and are interest- 
ed only in the obstruction to the prosecution of the suit by such objections if possible. 
The question of court-fee is a matter primarily between the Government and the 
liable to pay the court-fee, Mahasay Ganssh Prasad Ray v. Narendra Nath Sen". 
But the defendants may, however, justifiably be interested in some cases where he is 
not sure of success, in contending that the plaintiff has overvalued his suit and paid 
excess court-fee and that in any event he should not be liable for such excess by 
way of costs. The question of court-fee may also affect the question of jurisdiction 
in which the defendants would be vitally interested and which would not arise 
in this case because the District Judge has got unlimited pecuniary jurisdiction. 
In other words, the reason behind the sub-section seems to be that a decision on 
the question of valuation may not only affect court-fee but also jurisdiction of Court 
in which the defendant is obviously interested. (Vids Kaa anuki and 
Mathrubutham’s Guide at page 10). ° The sub-sections have certainly not been 
enacted on account of any distrust in the alertness of the Court machinery, or in 
roving Court-fee Examiners or the Government Pleader to ensure that proper 
court-fees are collected. 
The several ways in which the court-fee may be deficient on plaint can be 
uped under two heads, aiz., the relief may be under-valued and the deficiency 
in Court fee may be the result of under-valuation, or the reliéf may be properly 
valued but the plaint may be written on paper insufficiently stamped. Under-valua- 
tion again may be of two kinds, the value of the property which is the subject of the 
suit may be under-estimated or the relief may be valued under a wrong provision 
of the Act, while according to the correct provision applicable to the case the value 


1, ALR. 1954 All. Sa (F.B.). 4 (1951) 1 MLJ. 73 at 78: LLR. (1951) 
a. ALR. 1949 Cal. : Mad. 367. ¥ ii 
3. (1948) 1 MLL. at. 5. .R 1953 S.C. 413: 17 Cut. a 73 (8.C.). 
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mabe higher. These objections which can be raised by a defendant will fall 
un heads, oiz., that the plaint has been written on pa insufficiently 
stamped ; or that the value of the property which is the subject of the suit has been 
under-estimated ; or the relief has been valued under a wrong provision of the 
Court-fees Act. In practice the objections will naturally be confined to under- 
, valuation of the subject of the suit and valuation under a wrong provision of the 

Act, since the office will naturally check the plaint and under the Civil Rules of 
Practice the Head Ministerial Officer of the Court has been made responsible for 
secing that plaints are written on proper and sufficiently stamped paper. 

In regagd to under-valuation of the subject of the suit, the Court can derive 
all help it can from the materials made available by both parties to satisfy itself 
that there is no under-valuation. In fact even before the enactment of this new 
provision, it was settled law that in case of under-valuation it was improper for 
the Court to hold up the decision -on the question of Gourt-fee until the end of tht 
suit or incorporate an order in the decree which is perfectly a useless course. Once 
the Court found that the market-value of the pro was different from that 
alleged in the plaint, the plaintiff was at once call upon to make up the proper 
Court-fee determined before the trial of the suit took place and aTa ilure to 
-do so, the suit was being dismissed under the old ‘section ro (now section 12 (2) 
of the new Act), the Court taking the assistance of a Commissioner if need be: 
Sis Ram v. Sohan Lal}, ` i 

On the determination of this question of valuation the Court if it found that 
its jurisdiction was exceeded, directed the return of the plaint for presentation to 
proper Court’ unless the plaintiff as he was entitled to do gave ion of the 
claim so as to bring the suit within the jurisdiction of that presented 
the plaint in the same Court: Kannuswami Pillai v. Jagathambal*, Varada Pillai 
v. illai Govindaraja Pillai?, Bethaswami Naicken v. Nagammalt, Ramanna v, Ami- 
- reddi", Chandrayya v. Sesthanna*, Nemi Chand v. The Edward Mills Co. Lid.?, Rama- 
krishna Naidu v. Janaki Ammal’. i 

If regard to the correct provision of the Act under which the relief should be 
_ valued, it practically resolves itself into a question, under which ca of suits 

the plaint should fall. As regards the correct classification, there is no difference 
between the old procedure and the new procedure and the Court always took the ` 
help of the materials furnished by the defendant to correctly classify the suit before 
its disposal, since most often it had a vital bearing on the question of jurisdiction. 
The net result of this analysis is that though the new sub-sections (2) and (37° 
of section 12 give a statutory right to the defendant to raise objections to the adequacy 
of the Court-fee paid by the plaintiff, in practice, so far as mofussil Courts are con- 
cerned, there has been no startling departure and in fact what was being done in 
practice has been placed on a statutory basis now. It follows that the field of in- 
vestigation in regard to Court-fees is confined practically to the determination of 
two points, viz., under-estimation of the subject of suitand the category under which 
it should fall for the purpose of Court-fee and cannot be larger than what it 
‘was before. In other words, under the pretext of proper computation of Court- 
fee there cannot be a trial of a suit within a suit and thi stage of the proceeding 
cannot be made the rehearsal of the suit—a course fraught with grave complica- 
tions to both sides including the real danger that the preliminary decision though it 
may not technically operate as res judicata. See Narasimhulu Chetty v. China Ramayya 
Naidu®, Sundaram Aiyar, In re?°, Nemi Chand v. Ths Edward Mills Co. Lid.", is bound 


to seriously prejudice „the ultimate and final decision. 
This Revision is dismissed. 





RM. —— Petition dismissed. 
1. AIR. 1938 Lah. g11. 7- (19539) SGR. 197: (1 s.a J. : 
2. (1918) 35 .27 : I.L.R. 41 Mad. 701. (1953) MLI. 117 (Se). (1953) J. 674 
3- (1930) 59 MI]. i o® 1954) 2 MLL.J. 232. 
4 (1930 47 MIJ. Bos, 9. (1942) .1 MLL.J. 400. 
1930) 61 M.L. J. 43. I0. (1943)°2 . 106, 
= 1940) t M.LJ. 590. 
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Present :—Mnkr. Justice SUBRABMANYAM. 


V. Lakshmanan .. Petitionsr* 
v. : i 

Madras Cultivating Tenants Protection Act (XXV of 1955), section 3 ( tin pr of 
default.or failure to deposit rent—Noeed for strict adksrence to Nae sore i Rivas statute—' Deport? if 
to pay or tender. 

In administering Acts like the Madras Caltivating Tenants Protection Act, 1955, it. 
Be that the t in charge should pay special attention to the langnage othe enactments 
In cases of petition for eviction of a cultivating tenant the Revenue , i he consider 
fase Sail reams i Oo et (ae Ean p ee The word ‘d t’ 
is used advisedly by the Legislature to avoid further controversy which t arise if the order is to 

pay or tender the rent to the landlord, which tender the landlord might and so on. ° 

PE Pe Dena e e a e Ata cal aks wee 
o£ rent, if any Aaye by the tonal aa Pento by eton S 1 U a E 
the tenant pay the arrears to the landlord on a specified date, non-compliance with 


the order cannot entail eviction of the tenant. 


Petitions under section 68 of Act XXV of 19 955 as amended by Act XVI of 
Officer, Revenue 
Court, Kumbakonam, .dated 24th April, 1957 and aand May, 1957 and made in 
P. Nos. 66 and 67 of 1957. 
Palaniswami'for Mohan Kumaramangalam and K. V. Sankaran for Petitioner in 
both petitions. 
T. S. Kuppuswami Aypar for Respondent in both petitions. 
saad i made the following 
to act in the exercise ot his discretion under section 3 (4) 


(of the Madras tivating Tenants Protection Act, 5955 Rew 
cer passed an order on 24th April, 1957, which he thus concluded: * 


“I order that the counter-petitioner should pay the above arrears to Sambandam Pillai on or 
before 21st May, 1957, falling which he will be ordered to be evicted from the suit lands.” 


The petition for eviction was posted to 22nd May, 1957. On that day, the 


tenant appeared before the Revenue Divisional Officer and ted a petition. 
ting that he had brought Rs. 395 5 being the price of the 70 of paddy which. 
he had been ordered to pay the landlord on or before 21st May, 1957. The tenant 


requested the Revenue Divisional Officer to direct the landlord to receive the 
money. With reference to that request the Revenue Divisional Officer passed 
the following order ; 

“Aa the comnter-petitioner has failed to measure yo kalama of paddy on or before arst May, 
1957, I have no other option except to evict the counter-petitioner. Accordingly, I order that the 
Counter-petitioner should be evicted forthwith from the suit lands ”. 

It is plain that the learned Revenue Divisional Officer purported to discharge 
the duty laid on him by the first sentence of section 3 (4) (b) of the Act, which 
says : 

“ If the cating cnt lo deposit te um aa directo, the Revena Divisional Ofer 
shall pass an order for eviction ” 

It is unfortunate that the learned Revenue Divisional Officer failed to adhere 
ay Salas A gaan aie 1957 ‘to the requirements of section 3 (4) (b) of 
the Act. t section requires the Revenue Diviganal Officer, if he considers ° 
it just and reasonable to do so, to allow the tenant time for depositing the arrears 
ofrent. When arrears of rent are deposited as directed, the tenant would be deemed 
to have paid the rent under sub-section (3) (b). Sub-section (3) (6) makes deposits. 
to be made to avoid proceedings for eviction. The l ture deliberately p 


the word “ deposit’ in preference to expressions like ‘“‘ pay toghe landlord ” 





* CRP. Nos. 707 and 708 of 1957. gist October, 1957. ` 
i ‘ 
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tender to the landlord ” so as to avoid any further enquiries as to all tenders 
or ts. This case is an illustration of the wisdom of the i 

if I may say so, in usingsthe word “deposit”. The Revenue Divisi Officer 

stated in his order, dated 24th April, 1957, that the tenant should pay the 

artears to Sambandam Pillai on or before 21st May, 1957, failing which the 

tenant would be evicted. The Revenue Divisional Officer did not have ade- 

Tor raa io the fact that the word “pay” includes tender and receipt. 

t was to happen if the tenant tendered the amount of paddy on 21st May, 

1957 and the landlord refused to receive it? In that event, there would not 

be payment. Would it be just or proper to enforce the last part of the order— 


Revenue DWisional Officer’s order—dated 24th 1957 and direct eviction ? 
It is necessary particularly in administering ial Acts that officers should pay 
special attention to the used in the An order directing a deposit 


. would not give rise to difficulties in implementation. There could be no 
controversy as to whether there was a deposit or not, while there-might be contro- 
versy as to whether there was payment or tender. Section 3 (4), (b) makes it ob- 
ligatory on the Revenue Divisional Officer to order eviction in tHe event only of 
failure to deposit. Not having made an order for deposit, the Revenue Divisional 
Officer was wrong in holding that he had no option -except to pass an order for 
eviction. The order passed by the Revenue Divisi isional Officer on 22nd May, 
1957, is set aside, He will restore the petitions to his file and if he considers it just 
and reasonable to do so make an order fixing a date for deposit of the price of the 
paddy payable ax rent and then proceed further with the petitions. The p i 
should be expedited. The parties will bear their own costs in this Court. 

R.M. — Petitions allowed. 
IN THE HIGH COURT OF JUDICAFURE AT MADRAS. — 
* Present :—Mk. Jusriar RajAGOPALA AYYANGAR. 
Mrs. S. Thomas .. Petitionsr® 


D. i : 
Collector of Madras (Land Acquisition Officer) -e Respondent, 
Land Acquisition Act (I 874), sections 18 and 91—Acceptance of compensation 
[fam apen a 9 eee ferr br ie pe a 
sation. 


The acceptance of an award under section 18 of the Land Acquisition Act and the consent referred 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the Land Acquisition Officer 
and the Collector of Madras the Respondent herein to refer the petitioner’s award 
No. 6 of 1957 and dated 25th March, 1957, to the City Civil Court at Madras under 
section 18 of the Land isition Act. 

K. M. Venkatavaradachari, for Petitioner. 

Respondent not represented. 

The Court made the following 

s Orpzr.—The potht that is raised in this petition is the legality and propriety 


of the order of the Collector refusing to aed tion of the quantum of com- 
pensation to the Court under section 18 of the Lan "Acquistion Act. The Collector. 
declined the request for the reason that the petitioner had ted the award. That 
the aņount awarded as compensation by the uiring officer was received by 
the petitioner ang without any protest is not in dispute. But what is contended 


N 





* W.P. No. 747 of 1957. 28th October, 1957. 
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for the petitioner is that it is not the Collector who has to decide whether thfre 
has been acceptance of an award but the Civil Court on hearing the refortnce. 
It is stated that since the petitioner filed the application for the reference within 
the time limited by section 18, it must be taken that the petitioner had nòt accepted 
the award and that consequently the Collector had no jurisdiction to refuse’to 
refer. 


I do not agree. The acceptance of an award under section 18 and the consent 
referred to in section 31 (2) connote the same idea and is an inference drawn from 
the same fact. When section 31 speaks of a receipt without protest as debarring 
the owner from making further claims, the same criterion must applyẹto the con- 


struction of section 18, and when admittedly the owner—the tioner here— 
received the compensation awarded without protest I must it he accepted 
the award. EX 
The order of the Collector was therefore not illegal and the petition fails and 
is dismissed. 
KS. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justia GANAPATIA PILLAL 
Lakshmi Ammal ..  Potitioner* 
v. : 
‘Thangaraju Padayachi and another «= „Respondents. 


Procedure Cods (V , Order 21, ruls g1—Confrmation of sale held in exocution—Pendency 
EE aeiiae be tide weak tab ated mathe oes bck erre a 


as to resale of the Ta his offer and the sale was without notice to such docs 
not by itself vitiate order of tion. The who has tly offered a hi 
price is not entitled to amy notice in the application confirmation of by the earlier 
purchaser. e 3 , 

Petition under section 115 of Act V of 1 Praying the Migh Gourt to reves 
-the order of the Court of the Subordinate Judge of Kumbakonam, dated grd Sep- 
tomber, 1956 and made in I.A. No. 187 of 1956 in O.S. No. 10 of 1955. 

The Court delivered the following 

UDGMENT.—LThe Civil Revision Petition is filed by an auction- , one 

i Ammal, against the order of the Subordinate Judge of 

in I.A. No. 187 of 1956 in O.S. No. 10 of 1955. ‘To appreciate the question arising 
for determination in this petition, it is necessary to state the following facts. 

O.S. No. 10 of 1955 was a partition suit between co-sharers and in that suit, 
after the preliminary decree was paed for partition, an advocate-receiver was 

inted by the Court with power®to sell some items of property concerned in 
he suit. Accordingly, that receiver sold on the 16th June, 1956, one item of pro- 

S. No. 5/2, 73 cents in extent, in public auction. The t petitioner, 
Tohmi Ammal, was the ighest bidder’in the auction and her bid of Rs. 701 was 
accepted by the receiver an he reported to the Court the fact of the highest bid 
received at the auction, MoD a conclusion of the auction, one 
Thangaraju Padayachi, the respondent to this revision petition, filed an appli- 
cation re the receiver expressing his willingness to purchase the for 
a sum of Rs. 801. The receiver forwarded this application also to the Court of 
the Subordinate Ju and asked for directions. When the of the receiver 
-was received’in the Sub-Court, Thangaraju Padayachi filed I.A. No. 150 of 1956 
in the Courts asking for the relief that the property should be dirggted to be fe-sold 





* QRP. No. 1409 of 1956. goth October, 1957- 
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on bj offer to purchase for a higher price than the price offered by Lakshmi 
Amral. Thereupon the lçarned ahantingte Ja directed Thangarajy to deposit 
Rs. 801 into Court to test His bona fides and accordi ly this sum was deposited into 
Court. Nothing further was done in this application filed by ju. In 
the meanwhile, Lakshmi Ammal filed I.A. No. 172 of 1956 requesting the Subordi- 
nate Judge to confirm the sale in her favour. In due course the sale in favour of 

i Ammal was confirmed by the order of the Subordinate Judge, dated 3rd 
August, 1956. In the application made by Lakshmi Ammal requesting confirm- 
tion of the sale in her favour, she had impleaded Thangaraju as a respondent, It 
is admittedgthat notice of this application was not given to Thangaraju before the 


learned Subordinate Judge orders on grd August confirming the sale. After 
the sale was confirmed, ju Padayachi filed I.A. No. 187 of 1956 before 
the learned Subordinate Judge requesting him to review the order coat aite the 


` sale in favour of Lakshmi Ammal and to direct a release of the pro on the 
basis of the higher offer which he had already made. The learned Judge reviewed 


his previous order, dated grd t, 1956, set aside the confirmation of sale in 
favour of Lakshmi Ammal and di a re-sale of the propaty. The validity 
and legality of this order is in question in this Civil Revision Petition. 


Without going into the competence of a Court to review its own order confirming 
a sale, the learned counsel for the respondent, Mr. Desikan, properly concedes 
that if the prior order ing the sale in favour of Lakshmi Ammal had been 
made with notice to his client, he would have no ground to urge against the le- 
gality of the first order of confirmation. No application by an auction-purchaser 
is necessary under the Civil Procedure Code to enable the Court to confirm the 
sale. Confirmation of the sale is a duty of the Court which it should suo motw per- 
form without Por prompted by any Pr The mere fact that an application 
was made by i Ammal and in that application Thangaraju Padayachi was 
erroneously made a party would not clothe Visca Padayachi with any right . 
which he would not otherwise have under the law. The Court was perfectly com- 
petent to confirm the sale in favour of Lakshmi Ammal without reference to Than- 
garaju Padayachi. Of course, the learned Subordinate Judge should have passed 
orders on the application filed by Lakshmi Ammal along with the application which 
Thangaraju filed for a re-sale, in which case this confusion would not have arisen. 
All interlocutory applicationgrelating to the sare sale, whether made by the auction- 

or any other , should be posted to the same date, heard together 
and orders should be on any appropriate application in cofsonance with 
the decision which the Court arrives at. failure to observe this elementary 
rule has led to this result, vlz., that the lower Court passed an order confirming 
the sale in favour of Lakshmi Ammal after having already passed an order on 
Thangaraju’s application directing the re-sale of the property. 

I hold that ora tele was not entitled to notice in the application for con- 
firmation of sale which Lakshmi Ammal made in which p ing the sale was 
confirmed by the Court. This order of confirmation cannot be reviewed on the 
ground mentioned by the lower Court, viz., that Thangaraju had no notice of this 

ing. The conclusion of the learned Subordinate Judge in his order in 
A. No. 187 of 1956 that he could review the confirmation of sale already made 
in favour of Lakshmi Ammal on the score that in the application for confirmation 
of sale notice had not been taken to Thangaraju is, therefore, incorrect. 
s The Civil Revision Petition is allowed and the order passed in I.A. No. 187 
of 1956 is hereby set aside. No costs. 


RM. Petition allowed$ 


r 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. y 


Present :—Mr. Justice RAJAGOPALAN AND Mix. Justice RAJAGOPALA 
AYYANGAR. 





N. K. C. Syed Mohamed Ravoother . .. Pottiloner* 
D. ~ 

Deputy Commercial Tax Officer, Tirukoilur ` .. Respondent. 

pec py Seg i i dees cee ame Appectabls 

not ‘atural justi to tal of— emonats to— 
se eter fon A Pea md ad ener 
Sab et ane ee in etice and ene ee ye _ 
E E eee ie issue of writ. 

Madras General Shles Tax Rules, , rale amended retrospective— j 
PT pen iA yl lly (SL Rar a Ae ig mee oa ee be before 
expiry of original period of limitation—Re-assastment within extegded period—Lagahity. 


ie: ioe of S R £ oas of Emitation—Rals. 
Where another statutory remedy is available to the tioner seeking a writ of certiorari, namely 
an appeal provided by the statute, but he fails to avail of that remedy, such failure 
Dermal creumetances, would be suficient forthe High Gout to decline to ivextigate the validity 
of the order impugned by tioner, preliminary to the grant of the discretionary relief of a writ of 
certiorari under Article veg the Constitution. 
A mere refusal by neem authority under the Madras Bales Tat Act to pha ral 
of certain documents cannot be held to amount to a denial of a real and effective ty to 
a iuta ‘revision of an assesement and re-asscessment under rule 17 (1) of the Madras 
Sales-Tax Rules, when the turnover of the alleged sale was not in dispute the only claim 
of the assesece was that the sale in question was exempt from sales tax, especially when all the evi- 
dence gathered by the assessing authority against the assesece was set out in the notice issued to the 
aeeceecc. eee for the Pee asesor to'prove.his laita, and when bie did not avail himself of 
Se a AREO fo. hin by I ee eee mar more than once to establish his claim to 
exemption, all the information necessary for him was available with himself, it must be held that 
it was more a case of the assessce for position to raise debatable points in other proceed- 
ings, and not a case of a denial of opportunity to the assessee, so as to entitle him to the issuc of a 
\ writ of certiorari on the ground of the proceedings being contrary to natural justice. 
ee T cau Manas Gonera Sales Tat Ram aa: anided on ue Jie tos is retros- 
aa Apps 1O Aa anciana t ode niade 90/10 Kebroaty, 1954, in respect the year of 
aseczsment 1959-1953. The tation procedural law, w, iti proviziong 
r N e awa o arton arose before their t, though, fa cabt 
to suc ora fad become barred by the providicns of the law fa fares onthe date af the coming iat 
force of the later (or amended) enactment, such barred right is riot revived by the application ofthe 
later enactment. Hast Asiatic Co. v. Stats, A.I.R. 1956 Mad. 158, distinguished and ted from. 
Ramanathan Cusitiar ¥. Kardappa cee (1 Loa Cag and a E 
Commissioner of Iacoms-tax, Madras, a E 2 . 139, followed 
Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari for the records relating to the assess- 
ment order of the uty Commercial Tax cer, Tirukoilur, dated 20th March, 
1956, and made in B-I/3470/52-53, and quash the same. 
. N. Chari, for Petitioner. 


G. Ramanyjam, for the Assistant Government Pleader (K. Vesraswami) on behalf 
of Respondent. 
The Order of the Court was pronounced by 
Rajag agepatan, J. .—This application for the issue of a writ @f certiorari, preferred 
under Article 226 of the Constitution, arises out of proceedings taken by the Deputy 
Commercial Tax Officer, Tirukoilur, to assess the petitioner to tax under the 
Madras General Sales Tax Act (IX of 1939) for the assessment year 1952-53. 


The petitioner was a dealer in ith his principal place of business 
at Ulundurpet within the jurisdiction er the Deputy Commercial Officer, Tiru- 
koilur, in South Arcot District, The petitioner was first assemed to tax on a turn- 
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over of Rs. 86,441-14-9 for the assessment year 1952-1953. The assessment was 
completed by the Deputy Commercial Tax Officer, Tirukoilur on roth February, 
1954. Proceedings were sfiBsequently taken under rule 17 of the General Sales Tax 
Rules and on goth March, 1956, the Deputy Commercial Tax Offices, Tirukoilur, 
revised the assessment for 1952-1953, to include in the assessable turnover of the 
petitioner a further sum of Rs. 56,279, which represented the price of chillies 
sold by the petitioner in Dindigul Taluk of Madurai district. 


The events that nspired between the two assessments: and which led up 
to the assessment on 2oth » 1956, have to be set out. 


On agth October, 1954, thé petitioner applied to the Deputy Controller of 
Exports for a licence to rt chillies. In that application the petitioner stated 
that in 1952-1953 he had sold chillies of the value . 56,279 at his place of busi- 

‘ness Nagayakottai in Dindigul taluk, and he claimed further that he had grown . 
these Hikes on his lands. The petitioner enclosed certificates from the vi 
officers to prove his contention, that he had about 50 acres of land under his culti- 

. vation in the relevant period. That application of t the petitioner was eventually 
rejected by the Deputy Controller on 12th April, 1955. 


The Deputy Commercial Tax Officer, Dindigul, took proceedings to assess 
the petitioner to sales tax on the admitted sale turnover of the chillies in 1952-1953. 
The Deputy Commercial Tax Officer held that there was no proof that the chillies 
the petitioner somre sold in the relevant assessment year were grown by him 
on lands in which ‘he an interest. On September, 1955, the Deputy Commercial 
Tax Officer, Dindigul, completed the assessment and levied a tax of Rs. 879-5-9 
on the turnover of Rs. 56,279. The petitioner preferred an appeal to the Com- 
mercial Tax Officer, Madurai, inst that order of assessment. The petitioner 
did not disclose in the memorandum of appeal that he had his place of business 
at Ulundurpet and that he had already been assessed to tax for 1952-1953 by the 
Deputy Commercial Tax Officer, Tirukoilur. The petitioner a in the memo- 
randum of appeal that illness had prevented him from placing the relevant material, 

_ before the Deputy Commercial Tax Officer, Dindigul, to prove that the petitioner 
had produced on his lands the chillies that he sold in 1952-1953. , The petitioner 
ished details of his Jands that he held and he produca with the memorandum 
of appeal four lease deeds. The petitioner also pleaded that he had no opportunity 
of parie panne in the enquiry that the uty Commercial Tax Officer, Bindigui, 
t he had conducted at Naga ttai, to which that assessing authority 

referred in the order of assessment dated 22nd September, 1955. 

Pending disposal of that appeal, when the Departmental authorities in Madurai 
realised that the petitioner was already an assessce within the jurisdiction of the 
Deputy Commercial Tax Officer, Tirukoilur, the latter was informed of the pro- 
ceedings that had been taken by the Deputy Commercial Tax Officer, Dindigul, 
The Deputy Commercial Tax Officer, Tirukoilur, issued a notice to the petitioner 
on ist January, 1956, to show cause why the turnover of the sales of chillies should 
not be included and the assessment for 1952-1953 revised. Eventually, after the 
enquiry in which the petitioner did not participate, the Deputy Commercial 
Tax Officer, Tirukoilur, ordered a revision of the assessment for 1952-1953. Rs. 
56,279 was included and an additional tax of Rs. 879-5-9 was levied That 
order of the Deputy Commercial Tax Officer, Tirukoilur, was dated goth March, 
1956, and it was the validity of that order the petitioner challenged in these pro- 


The ap preferred by the petitioner to the Commercial Tax Officer, Madurai, 
was allowed on 11th April, 1956, and the order of the Deputy Commercial Tax 
Officer of Dindigul, dated 22nd September, 1955, was set aside on the sole ground, 
that that officer no jurisdiction to assess the petitioner who had his principal 

of businessgat Ulundurpet. The penan claimed that he was not aware 
of the termination of the appeal when he presented his application on 18th April, 
1956 to this Court under Article 226 of the Constitution and obtained a rule nist 
en 24th April, 1956. 
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The learned counsel for the petitioner challenged the validity of the order . 
dated March, 1956, mainly on two grounds ; (1) the petitioner had been “denied 
a real and effective opportunity to show cause ing? the revision of assessment 
and the inclusion of the disputed turnover of Rs. 56,279 and (2) the revision of 
asscsament was barred by the relevant rule ei the period of limitation. 


It should be noted at the outset that the petitioner did not avail himself of 
the statutory remedy open to him to a to the Comments Tax Officer, South 
Arcot, inst the order, dated goth h, 1956. One of the grounds set out 
in the affidavit of the petitioner was that there were two orders of assessment, one 
by the Pe Commercial Tax Officer, Dindigul, and the other by the Deputy 
Commercial Tax Officer, Tirukoilur, on the same turnover of Rs. 56,279. But 
even after the disposal of the appeal on 11th April, 1956, the petitioner did not 
appeal against the only order of assessment outstanding then, that of the Deputy . 

mmercial Tax Officer, Tirukoilur, dated goth March, 1956. Under normal 
circumstances that factor should have sufficed to decline to investigate the _ 
alleged invalidity of the impugned order preliminary to the grant of the discre- 
tio relief of a writ of certiorari under Article 226 of the Constitution. We are 
not, however, resting our decision of that feature of the case. We are not 
convinced that there is any real substance in either of the contentions put 
forward on behalf of the petitioner. . 

What the petitioner in sup of his claim, that he bad been denied 
areal and effective oppo ty by the uty Commercial Tax Officer, Tirukoilur, 
to show cause against the revision of assessment by the inclusion of the AE 
turnover, was that the petitioner had not been fnihed with copies the 

` relevant documents for which he applied to the Deputy Commercial Tax Officer, 

e Tirukoilur. . 

It is true that even on 7th January, 1956, in response to the notice- issued to 
him on īst January, 1956, the petitioner wrote to the Deputy Commercial Tax 
Officer : 

“The petitioner requests that the Commercial Tax Officer be pleased to t 
sini oa of the E ia E R PE ET e tow a oe f 
over was arrived at.’ 

Subsequently on 29th January, 1956, the petitioner represented that he wanted 
copies of (1) the lease deeds that he himself had filed with the memorandum of 
appeal preferred to the Commercial Tax Officer, Madurai, (2) the certificate issued 
by the village officers as to the petitioner signed by the Revenue Inspector and 
Tahsildar, that the petitioner owned 50jacres and cultivated the same with chillies, 
and (3) the certificate issued by the Assistant Commercial Tax Officer, Dindigul, 
that the petitioner was an agriculturist producing chillies and therefore exempt 
from payment of sales tax for 1952-1953. It is equally true that copies of even 
these documents were never granted to the petitioner by the Deputy Commercial 
Tax Officer, Tirukoilur. We must confess that the basis of the refusal was not 
intelligible to us. Nonetheless the question remains, did the refusal of the copies 
amount to a denial of a real and effective opportunity to the petitioner to show cause 
against the proposed revision of assessment. 

‘The controversy between the Department and the petitioner at that stage lay 
within a narrow compass. The petitioner admitted the sale of chillies. The turn- 
over of these sales was not in dispute, as the petitioner’s figures, disclosed in his 
application to the Deputy Controller for Exports, were accepted by the Department. 
The petitioner claimed that the turnover was exempt fron? taxation hecause he 
had produced the chillies on lands in which he had an interest either as owner or as 
-lessee. Details of the lands he held he furnished in the memorandum of appeal 
he filed with the Commercial Tax Officer, Madurai. These records were all 
available, including the documents filed by the petitioner with his memorandum 
of appeal. ‘The petitioner made no attempt to substantiate his qaim, either with 
reference to these records or with reference to any other records in his ion 
including his books of account. He certainly knew wherefrom came the chillies 
which he admittedly sold in 1952-1953. The petitioner could have asked for an 
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opportunity to examine the original records with the Deputy Commercial Tax 
Ofod, Tirukoilur. In his turn the Deputy Commercial Tax Officer could, in- 
dependently of such a redest, have offered inspection of the records to the peti- 
tianer. Neither was done. When we had been taken through the correspondence 
that passed between the Deputy Commerciad Tax Officer, Tirukoilur, and the 
petitioner, we were not convinced that it was really a case of denial of opportunity 
to the petitioner assessee ; it was more a case of the petitioner mano ing for 
position to raise debatable points in other proceedings. The petitioner an 
PPT In fact more than one opportunity was furnished to him. All that 
was in evidgnce against him was set out in the further notice, dated 28th February, 
1956, issued by the Deputy Commercial Tax Officer, Tirukoilur, though all the 
material set out in that notice had been gathered by the Deputy Commercial Tax 
Officer, Dindigul. The petitioner did not avail himself of the opportunity afforded 


* by the Deputy Commercial Tax Officer, Tirukoilur, to establish the petitioner’s 


claim, that the turnover in dispute was exempt from taxation. As the petitioner 
claimed an exemption it was for him to prove that he was entitled to it. 


The plea of limitation has also little substance. Rule 17 (1) as it now stands 
provides for a three-year period of limitation, within which the assessing authority 
could complete the assessment of turnover which has esca assessment. As 
rule 17 (1) stood first, it provided only for one within which the escaped turn- 
over could be assessed. The rule as amended on February, 1948, provided 
for a two-year period. It was amended again on 11th June, 1953, when the period 
of limitation was enlarged to three years next succeeding that to which the tax 
related. The year of assessment with which weare concerned was 1952-1953. The 
escaped turnover was assessed by the order of the Deputy Commercial Tax Officer, 
Tirukoilur, on goth March, 1956, that is, within three years of 31st March, 1953. 
The date of the original assessment, it should be remembered, was 1oth February, 
1954- 

The contention of the learned counsel for the petitioner was that the ere 
of limitation should be only two years, which was all that rule 17 (1) provided for 
as it stood on 31st March, 1953, at the close of the relevant year of assessment 1952- 
1953. Had rule 17 (1) atA amended, the assessment of escaped turnover would 
have had to be completed before gist March, 1955. But before the expiry of that 

iod, the rule prescribing the period of limitation was amended, giving the assess- 
ing authority three years within which to assess any turnover that had escaped 
Assessment. It was the three-year period that could apply to the case of the peti- 
tioner. His ccntention, that he had acid a vested right to the two-year period 
of limitation, is untenable. 


In Mohammad Hussain Nachtar v. Commissioner of Incoms-tax, Madras1, I pointed 
out that the principle to apply in such cases was the one laid down by another 
Division Bench of this Court in Ramanathan Chsttiar v. Kandappa Gounder*, where 
the learned Chief Justice observed : 

“ It is well settled that the law of limitation being procedural law its provisions operate retros- 
pectively in the sense that they apply to causes of action which arose before their enactment and that 
it is equally well established that if a right tosue had become barred by the provisions of the Act 


then in force on the date of coming into force of a later enactment, then much a barred right is not 
revived by the application of the new enactment.” ` 


In this case, before the right of the assessing authority was barred, the period 
of limitation prescwibed by law was enlarged, and it was the amended law 
that d i the liability of the petitioner. As we pointed out earlier, before 
the two-year period of limitation expired on 31st March, 1955, the rule was amended 
on 11th June, 1953, providing a three-year period of limitation. The learned 
counsel for the petitioner referred to the decision of Ramaswami, J., in East Asiatic 
Co. v. State®, a secon rendered on 5th May, 1954, that is before the decision in 





I. (1 a M.LJ. 139. 3- AIR. 1956 Mad. 168. 
a. ee 2 M.LJ. 624. 
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Muhammad Hussain Nachiar v. C.I. T., Madras}, The attention of the learned udge 
does not appear to have been drawn to the earlier d nin 
case? swhere as we pointed out, the learned Chief Justice referred to the pacia 
of law as a well settled one. With all respect ot Ramaswami, J., we are unable 
to accept as correct the basis of his*conclusion on this point : 

“Bat the right which had accrued to the asecssee, namely, Sake the aii Reet 
cannot be reopened beyond the period of one year cannot be described as a matter relating to proce- 
cee ig Ag nt ae a aa ace A a 
a right in existence ” 

In Ramanathan Chsttiar’s case?, the learned Chief Justice pointed that it was 
well settled that the law of limitation was procedural law. Feahanh uld, however, 
De oles that i Tas aiana Co y State?, the relevant assessment years were 1945 

and 1946-1947; the notices iwsued to him under rule 17 were dated 2 a 
Fe ruary, 1950, and were received by the assessee on 4th March, 1950; the o . 
of revision was dated 31st March, 1950. 

Since neither of the contentions put forward by the learned counsel for the 


petitioner commends itself to us, we that the rule be discharged. There 
will, however, be no order ag to costs. 
PRN. —— ~ Petition dismissed. 
Ruls discharged. 


IN TEIE HIGH COURT OF JUDICATURE AT MADRAS. 
` Present :—MR. Justidz RAJAGOPALA AYYANGAR. 
K. M. Adam .. Petttionsr* 
D. 
The Income-tax Officer, 2nd Additional II Circle, Madras . < Respondent. 
Income-tax Act (XT » section 46 (5-A tax by notice to third wko teld any 
prance ( wr ee Fn a Adirah pe 
a AED a PERRET Ie EIR | ts what te gaaei called 


garnishee summons. TA Glass OF parara on Ano mich npc ee eee. , (1) any 
may old in ftareaty o c or may become due to the assessec 2) any who holds or 
i of Whee a bank oly do 


a Wace face thes the E hes miteed to allow orendnaly RSET to be an 

aupesece, up to a certain limit and customer has not drawn to the full extent af the overdraft 

ante candle he derar Gnent co aal the Bak to pey the GUA bowers tenn ak alean 
agreed to be allowed and the amount actually drawn by the customer. 

‘Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of hibition restraining the respondent from 
any coercive steps for Fecavety of the tax assessment for the period 19 195 whi 
is the subject-matter of the appeab pending before the Ap Assistant 
Commissioner, Madras. 

E. Srinivasan, R. M. Seshadri and R. Narayanan, for Petitioner. 

C. S. Rama Rao Sahib, for Respondent. 

The Court made the following ~ 

Orprr.—K. M. Adam, the petitioner, is a dealer in skins. He was assessed 

, to income-tax for the years 1948-1949 to +195 1954. The “quantum of the tax 
levied in these assessments was disputed, y ie petitioner, assessee, but that is 
not material for the present petition. Whey, however, is of relevance is that as 
a result of these assessments a sum of over Rs. 3,00,000 was found due from the 
petitioner as-arrears of income-tax. 


I. 2 M.LJ. 199. . g. ATR. 1956 Mad. 168. 
2. (1950) 2 MLLJ. Gag. 
* W.P. No. 1006 of 1955. 14th October, 1957. 
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The petitioner had for the p ; of his business o an overdraft account 
with the Indian Bank, Ltd. „fọr which he had pledged with them, his stock of hides 
and skins. The limit set to the overdraft by the Bank was at Rs. 1,397,500. On the 
dato relevant to the present petition the assessec had drawn on this account a sum 
of Rs. 1,31,301-2-1 and this sum was shown in the books of the Bank as debit to 
his account. While so, the Additional Income-tax Officer, Second Circle, Madras, . 
who is the respondent in this petition, served a notice on 19th November, 1955» 
on the Indian Bank under section 46 (5-A) of the Indian Income-tax Act. 
Secu: coins deed es eee ea E 
-notice :— œ% 
“To 

The Indian Bank (Head Office), 

Madras 1. 


A sum of Rs. 945,689-14-0 is due from K. M. Adam on account of Income-tax 
hg en oy Hel by you oon acct hed Me E me forthwi: ipl it 
due from hdd by yoù for, or on account of, the said Adam of 46, Harris Road, 
» up to amount of arrears shown above, and also request you to pay moncy 


become due from you to him or which you may subsequently hold tor or on 
Accont oF hin up to the amont of acreart Vall reauaiiiing wapaid; Drikwith, oe the tioney becoming 
due or being held by as aforesaid, as such payment is required to meet the amount due the 
taxpayer in respect of arrears of income-tax and penalty. Tam to my that any payment by 
-you in compliance with this notice is in law deemed to have been made under the authority of the 
tex-peyer and receipt will constitute a good and sufficient discharge of your liability to the person 
to the extent of the amount referred to in the receipt. 


© I am to observe that if you discharge any liability to T Adshonal Circle, Madia, to the exteat 
you will be personally liable to me as Income-tax Officer, oO 

of the Liability discharged or to the extent of the liability of the tax-payer for tax and penalties 

is less 


Further if you fail to make payment in puirraane of this notice toime us Income Ome 
may be taken by and before the Collector on the footing that this notice has the 
as an attachment by the Collector in exercise of his powers under the proviso to sub- 

Section (2) of section 46. 


The necessary chalan for depositing the moncy to the credit of Government in the Reserve 
-Bank of India will be supplied mmediately on hearing from you. ° 


A copy of this notice is being sent to Mr. K. M. Adam (tax-payer). 
( 


On receipt of this notice, a copy of which was also sent to the assessee, the Bank” 
replied to the Income-tax Officer, on 23rd November, 1955, stating that there was 
no amount with them which was payable to Mr. Adam. Prey also set out the fact 
that the assessee has pledged with them his stock of hides and skins and had also 
executed a mortgage of certain of his properties described in the letter. They 
then stated the amount due to them, as also limit set for the overdraft. A copy 
of this reply was sent to the assessee, with a note addressed to him reading ‘ Please 
do not operate on your account until you get the above order of the uae 
Officer vacated’. The Income-tax Officer replied to this on the next day ( 
November, 1955) when he said “‘ With florence to the above, I have to state tha 
‘as and when you make future payments the above notice comes into play.” 
result of this last communication was that the Bank refused to ote eas 
any further sums on his overdraft account and this has led to the filing of the present 
“writ a under Article 226 of the Constitution. 


The prayer in pafagraph 8 of the supporting affidavit to the writ petition was 
that the records relating to the notice under section 46(5-A) issued by the respondent 
may be called for and quashed. Though in the petition there was also a prayer 
for the issue of a writ of prohibition restraining the Income-tax Officer from 
coercive steps for the recovery of the tax for the year 1950-1951 ding an = 
of the oS . ore the Appellate Assistant Co oner what wae at 
the Hauge petition was confined to the aiii of the notice ee ees sec- 
tion 46(5-A) and the action taken in pursuance thereof, particularly by the com: 
said ations dated 24th November, 1955. ‘ 
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Section 46 is the provision dealing with the mode of the recovery of the tax. 
, Sub-section (5-A) enacts :— ` 
* e 

S “ The Income-tax Officer may at any time or fronr time to time by notice in writing a copy of 
May person Bees Wna io the ameme at his last address known to the Incame-tax Officer) require 
any person from whom money is due or may become due to the assessce or any person who or 

subsequen: fly hold money for or on account of the asscssce to to the Income-tax Officer cither 

tE upon money duc or being hield'at or wi the time specified in the notice 
ee eee d) so much of the money as is sufficient to pay the 
amount q tax-payer in respect of arrears of income-tax and penalty or the whole of the 
when it is equal to or than that amount. ` i ER 

The Income-tax Officer may at any time or from time to time amend or revoke any such notice 
or extend the time for making any payment in pursuance of the notice. 

Any person ing any payment in compliance with a notice under this sub-section shall be 
desne to Eat mire e wom a Ge er ee t of the Income- 
tax Officer shall constitute good and sufficient discha rge, of the liability of such person to tho 
asecesce to the extent of the amount referred to in the receipt. 

Any person di ing any liability to the asscasce after receipt of the notice referred to in this 
sub-section shall be liable to Income-tax Officer to the extent of the liability discharged 
or to the extent of the liability of the asecssee for tax and penalties, whichever is less. 

If the to whom a notice‘under this sub-section is sent fails to make payment in 
thereof to the Income-tax Officer, Aisther i may be taken by and before the Collector od 
the footing that the Income-tax Officer's notice has same effect as an attachment by the Collector 
in exercise of his powers under the proviso to sub-section (a) of section 46. 

Where a person to whom a notice under this sub-section is sent obj to it on the ground that the 
som demanded or any part thereof is not due to the assecssee, or that he does not hold any money for 
or on account of the assesece then nothing contained in this section shall be deemed to require such. 
person to pay any such sum or part thereof as the case may be to the Income-tax Officer. 


Ít will be seen that this provision is ana’ogous to an attachment of a debt or 
what is commonly termed a garnishee summons. The classes of persons to whom. 
such notice sould be served are two : (1) any person from whom money is due or 
may become due to the assessee and (2) any person who holds or may subsequently 
hold money for or on account of the asseasee. The question which arises for con- 
sideration in the present case is, as to whether a bank which has afforded over- 
draft facilities to its customer, holds the amount, specified as that up to which the 
customer may Uraw is cither ‘a debtor’ of the customer or holds that money on 
behalf of or on account of the customer. 


I shall now proceed to consider whether the Bank in the present case stands 
“in either of the two situations mentioned above. That moneys standing to the credit 
of a judgment-debtor in the current account of his in a bank is attachable is beyond. 
dispute. This has been so held on the basis that the bank would be a debtor and 
could therefore be ished. Similarly if the money of a customer is on a deposit 
account it would be a case where the bank will be in the position of a debtor 
or as one who held money on behalf of the customer. It is unnecessary for the 
present case to complicate it by a consideration of the question which has been 
the subject of some debate as to the essentiality of a notice of demand before a sum. 
due from a bank to a customer could be treated as garnishable debt. The sounder 
antl the more generally accepted view on this point is that expressed in Joachimson 
v. Swiss Bank Corporation’, that a garnishee order itself constitutes a sufficient notice 
to turn a bank into a debtor, ‘That question apart, there must be a debt to be 
attached. Unless the Bank were a debtor there could be no attachment and an- 
unutilised overdraft account does not render the bank a debtor in any sense and 
therefore, the bank is not a person from whom money is duesto the customer. Nor? 
does the Bank in such a case fall within the expression ‘ person from whom money 
may become due’. This refers to a case where there is a debitum in presenti soloendum 
in futuro, that is, where by reason of an antecedent contract between the garnishee 
and the judgment-debtor a ‘ debt’ automatically emerges, where the maturing 
into a presently payable debt is not by reason of external compulsion but due to 
pre-existing facts which oftheir own motion bring a debt into exiitenoe at a prede- 


1. LR. (1921) 3 K.B. 110. 
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termined point of time. The proposition that a garnishee order does not accelerate 
the time for payment and that it does not alter any of the terms of the contract bet- 
ween the garnishee and the ju t-debtor relative to the accrual of a debt are 
too well established to need di ion. 


Mr. Rama Rao Sahib, learned counsel for the department, did not contend, 
that the margin between what the assessee had drawn and the limit of the over- 
draft was a debt either due at the date of the attachment or which could become 
due in the manner, I have stated above. He rather rested his case on attempting 
to bring the present instance into the second limb of sub-section (5-A), namely, 
‘holds or mayhold money for or on account of the assessee’. The ent under 
this head was somewhat on these lines. Immediately the customer a ue 
on his overdraft account, which the Bank had by reason of the arrangement with 
the customer to honour, the money which it thus decides to pay to its customer, 
‘becomes at once the customer’s money which between the time when the Bank 
makes up its mind to pay and the time of the actual payment it holds on the cus 
tomer’s account. I must confess that this a is too pelea tee for me 
to comprehend. Just by way of illustration I will take the case of an ordinary 
lender to whom a judgment-debtor applies for a loan. , The theory would, if applied 
to such an instance, result in some such position immediately the lender up 
his mind to lend and agrees to do so, viz., that the lender holds the sum for or on 
account of the would-be borrower and so to speak becomes the debtor of the bor- 
rower and that when the money is actually paid that debt is discharged. But it 
would be seen that if the payment of the loan were thus a repayment of the borrower’s 
money held by the lender, a loan would not result in any debt in favour of the lender 
which the borrower has to repay. I do not think it is worthwhile pursuing this 
theory any further. In my judgment when a Bank lends money on overdraft 
adibe customer is always in debit there is no stage at which the bank is a debtor 
to its customer, nor any point of time at which it holds any money of his on his 
account, Section 46 (5- of the Act cannot be on any construction be intended 
as a credit freeze, with this feature superadded, that. if there was any thawing, the 
resultant credit released became immediately payable to the department. Of 
course, if at any stage the account of the customer is in credit, section 46 a would 
come into play and the sum so standing to the credit of these cases might i 
to be paid over. The present is not such a case and this undoubted right of the 
department iş not what is now sought to be asserted. What the impugned order 
of the Income-tax Officer directs is virtually that the Bank should pay over to the’ 
Department the difference between the limit of the overdraft allo to the peti- 
tioner and the amount drawn by him up to the date of the notice under section 
46 (5-4). This in my judgment is not within-the scope of the provision and the 
order un 


derstood in the light of the letter, dated 24th November, 1955, is conse- 
quent. beyond the jurisdiction of the respondent. The notice is accordingly 
act aside but this will not prevent the department from p recover the 


cone to 
arrears of tax in a manner authorised by the law. The rule is to this extent made 
absolute. There will be no order as to costm 


R.M : Notice sat aside- 


\ a . : 
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IN THE HIGH COURT OF JUDICATURE,AT MADRAS. 
PresENt :—Mnr. JUSTI RAJAGOPALA AYYANGAR. 

N. Devasahayam ` .. Petitioner” 


v. 
State of Madras, by Secretary, Home Department and others .. Respondents. 


Coastitution of India 5 Srani VI, Part Vi—Scope—G.O. integrating Civil and Criminal judicial 
Y. A Gao a Publis Service Commmssion— Articles 310 and 311—Scope—Tenurs of 
ae O. varying and refering senteriiy—Whether gives rise to a justiciable right. 


Be C-D: Veækataranian wad appointer temporarily to the post of a Presidency Magistrate under 


March, 1951, the posts of Sub-divisional Magistra 
3 corresponding. oficeri periorming civil jod ; . D. 

was inted on 8th February, 1952, as an iti City Civil Court Judge—a post which was 
i prs that of a Suberdiaate Judge. By C-O: No g114, datod Orhi October, 1958, amendment 

the relevant rules was carried out as already stated .O. No.668, dated March, 1951. 


Shes aad rea lationi on the abject. These rules were to come into force egnd March, 1951. 
G.O. No.3870, dated 26th December, 195% enacted rules for the Madras Criminal Judicial ce 


in of the i rules. By G.O. M.S. No. 1020, dated 8th il, 1954, the Madras 
Criminal Jadicial were integrated with the of Subordinate in the Madras 
State Judicial Service. het No. 2707, dated ath Septe 

ember 


absorbed as a m the Madras State Judicial Service by relaxing the relevant rules in his 
favour. G.O. No. 1463, dated 16th May, 1956, revised and refixed the rank and seniority 
assigned to Sri C D ` 5 

Ona ion as to the validity of the G.O. No. 668, dated gend March, 1951, integrating the 

civil and functions and G.O. No. 1463, dated 16th May, 1956, revising and reficing the 
seniority : E 

Held : The definition of District Ji in ter VI, Part VI of the Constitution inchides ‘Chief 
Presidency an eine Additional Chief Magistrate, Sessions Judge, Additional Ses- 
sions Jadge Asistant Sessions Judge” so that at the level of the District Judge there is no dis- 
tinction made ial functions and 


‘This would indicate that the provisions in this chapter conceived the two services as not having 
betwemn than aay Irremovable. ier. The defmition -of ‘ judicial service’ would also appear 
to this last conclusion for it on the basis Aport £ District] ’ being a “ civil 


and thosc who administer criminal law and were called ‘ Magistrates’ would to view the fimc- 
ate all Gabe AOE ae cally Gane ee Any other cons- 


truction would make Article 23 Spy mmeeary ór ess. Under Article 309 rules could 
be framed for any service including t course the magisterial service and it contains no embargo on 


to tlie af the rules in of which the appointments should be made. This conclusion 
supported terms of Article 237 which refers to the “ provisions of this chapter 
and any rules thereunder ’’. There is no other Article in the ter Which refers to any rules 


J Commission. 
This construction appears also to derive support from the terms of section 255 of the Govem- 
ERE S E gU be tee aa preder AAE d e a $ 


‘sW. P. Nos. 487, 11315 1353 and 1954 of 1956. rath April, 1957. 
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` G.O. No. 668, dated e2nd March, 1951, which purported by executive action to alter the existing 
rules in relation to the recruitment to the civil judicial service of the State could not have effect as a 
ee with the Public Service Commission. 
But by G.O. No. 9114, dated October, 1958, the relevant rules were in terms and in accordance 
vii "aw altere and these were framed after cooriltation with the Public Servie Gommiarlon 
were given effect to from 220d March, 1951. Thus the first appointment 
Subordinate Judge was regularised made valid. 9% s 
Article gro (1) emphasises the common law concept of service under Government being held 
at the pleasure of the Government. The provision in the Constitution that Is referred to in the 
opening words o fheriarticie i7 09 in Article 311. To the extent therefore there was non- 
of the requirements insisted on by Article 911 it gives rise to an enforceable right. 


E The right, however, that was infringed in the present case 
injury in 


x , the reduction in'seniority, was an 
t S a eA a be held at the eare a Ue Gover 
nor. There is no basis for the contention that a legally enforceable right was infringed by the reduc- 
tlon in seniority. ° 

The power to frame rules for the services no doubt is vested by the Constitution in the erecutive 
and in the Legislature under Article 309 but from this the conclusion cannot be itimateły drawn 
that the rules when framed became part of the Constitution so as to be treated as falling'within the 
express exception in the opening words of Article gro (1). 


A ‘reduction in rank’ specified in Article 911 (2) is one which is inflicted as a punishment only. 


, R. Venkata Ras v. Secretary of Stats India in Council, (1 1 MLJ. : LR. 64 I.A. 55: 
LLR. (1997) Mad. (P.C.) and fat Gy (1 Sa MEE a7 oe F.L.J. ing Go) 
acs on appeal to P.C. 1948 F . 23: (1948) 2 MLL.J. 55: (1948) . 44 
Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the h Court 
will be pleased to issue a writ of certiorari calling for the records from the 
to Government of Madras, Home t, relating to G.O. Ms. No. 1008, 
dated gist March, 1956 and set aside the said Order, dated gist March, 1956 and 
made therein in 80 as it relates to the petitioner herein. 


R. M. Seshadri, R. Subramaniam and P. S. Bas for Petitioner in W. P. 
No. 487 of 1956 and S. Mohan. Kumaramangalam, tor Respondents 2 to 5. 


K. V.. Venkatasubramania A and G. R. Fagadisan, fos Petitioner im 
W. P. No. 1191 of 1956 and M. K. Nambiar, S. Mohan Kumaramangalan and 


K. K. Venugopal, for Respondents 2 to 7. 

M. K. Nambiar, S. Mohan Kumaramangalam, K. V. Sankaran, K. K. Venugopal; 
S. Palaniswami and S. Sethurathnam, for. Petitioner in W. P. Nos. 1353 and 1954 
of 1956 and G. R. Jagadisan, for 1st Respondent. 


The Advocate-General (V. K. Thirwenkatachari) and the Special Government 
Pleader (V. V. Raghavan) in W. P. Nos. 487, 1131, 1953 and 1354 of 1956, for 
the State, in all the Petitions. i 

The Court made the following e 

Orper.—These petitions raise for consideration difficult questions as to 
the construction of several orders of Government in tion to the constitution 
of the judicial service in this State subsequent to the coming into force of the Consti- 
tution and the validity of the orders issued by the State Government relating to 

, the seniority among the classes of officers constituting that service. 

The petitioner in W.P. No. 1131 of 1956 isa Judicial District Magistrate who 
challenges an order passed by the Government in May, 1956, altering to his p judice 
the seniority accorded to him by orders of Government issued in 1951 and eed 
hare jn 1954. W. P. Nos. 1353 and 1354 of 1956 have been filed by the officers 
w. : 


o have been benefited by the order impugned in W.P. No. 1131 of 1956 and these 
estion #he validity of the appointment of the petitioner and of another 


seck to qu 1 
Judicial District Magistrate situated like him by the issue of writs of quo warranto: 


\ 
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Logically therefore the matters set out in W.P. Nos. 1353 of 1956 and 1354 of 
1956 have to be considered first since if the challenge to the validity of the appeint- 
ment of the petitioner in W.P. No. 1131 of 1956 succeeded, the earlier petition would 
become infructuous and would not need to dealt with. In view of this, W.P. 
Nos. 1353 atid 1354 of 1956 were heard first and I propose to follow this order in this 
judgment also. In doing so, I shall first set out in nological order the several 
Government Orders which have been passed by Government which have a bearing ~- 
on the points in controversy, the construction and validity of which were debated in 
these petitions. I might at once mention that most of these Government Orders 
and the other statutory provisions are relevant to the consideration of both the 
certiorari as well as the quo warranto petitions. As there is very litt® difference 
between the allegation in W.P. Nos. 1353 and 1954 of 1956 it would be sufficient 
if I set out the facts of the earlier numbered one. 


There are 25 petitioners in W.P. No. 1353 of 1956 and all of them are mem-- 
bers of the Madras State Judicial Service who were originally recruited as District 
Munsifs in the Madras Subordinate Civil Judicial Service. The respondents to 
this petition are Sri C. D. Venkataraman, District Magistrate (Judicial), Kanya- 
kumari District and the State of Madras. The prayer in the petition is that the 
Court might issue a writ in the nature of quo warranio calling upon the Ist respondent 
(Sri C.D. Venkataraman) l 

“to show cause by what authority he claimed to hold, enjoy and perform the duties, mghts 
and privileges of a member of the State Jodicial Service and in particular of his office of the District 
Magistrate (Judicial) in the Madras State Judicial Service’. 

I do not consider it necessary to set out the matters on the basis of which this 
relief is asked for as it would be convenient to deal with the arguments urged on 
behalf of the petitioners at the hearing by their learned counsel. I shall therefore 
proceed to set out the necessary facts detailing at the same time the statutory pro- 
visions under which the Government ed from time to time indicating the 
contentions raised by the parties in relation to these several Government Orders. 


Sri C. D. Venkataraman was an advocate of this Court and was practising 
in Madras. While so, he was appointed as Chief Assistant Crown Prosecutor at: 
Madras. ‘Thereafter he was appointed ey to the post of a Presidency 
Magistrate in the city on 18th June, 1946. Till that date, Presidency Magistrates 
were being appoin only from Deputy Collectorscand the t of a Presiden 
Magistrate formed part of the Madras Civil Service (Executive Branch). Sri G. 
D. Venkataraman was appointed as a Presidency Magistrate under rule g-A of the 
Madras Provincial and Subordinate Service Rules which read: 


These i para were subject to the provisions of rule g-A and 
in Para to. tule (2) which®provided : 

“Aperon. . . st E e eee a ee 

i ted is includ t ti reason appointmen - 
hei ap ee ce coauthor i thatoc aut hie eel ee a 
The order of appointment of Sri C. D. Venkataraman recited that he had been 
appointed as a Presidency Magistrate until a Deputy Collector became available. 

Possibly this might be the convenient stage, at which a reference might be 
made to the provisions contained in the Constitution itself in relation to these matters, 
The general provision in regard to the services under the Union and the States 
is to be found in Part XIV of the Constitution and in particular it would be neces- 
sary to refer to Articles gog and 313. 

“ . Subject to the provisions of this Constitution, Acts of the appropiate i may 
regalas the recraitmen and conditions of service of appointed, to and ts 
regulae ce qdith tho atiniss of the Union onaf any Kafe, az ne 
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Provided that it shall be competent for the President or such person as he may direct i the 
of servi and posts in connection with the affairs of the Union, and for the Governor or ai ukh 
of a State or such as he may direct in the casc of services and in connection with affairs 
3 


to such services and ts until provision in that behalf is made by or under an Act ofthe appropria 
Lefalature under this Article, and any rules so made shall have Citct subject to te reise T E 


313- Until other provision is made in this behalf under this Constitution , all the laws in force 

lately before the commencement of this Constitution and applicable se ase Gav in force 

any post which continues to exist after the commencement of this Constituti asan all-India Service 

or as service or post under the Union or a State shall continue in force so as consistent with the 
Provisions of tis Constitution.” 


. ‘These are the general provisions applicable to every service, but as regards the 


judiciary there were special articles in the Constitution contained in Chapter VI 


, of Part VI with the result that Articles 309 and 313 have to be read along with 


- State shal 
fariadicti 


these other provisions. Part VI contained the provisions in relation to the States 
in Part A and Chapter VI dealt with Subordinate Courts in these States while 
Chapter V laid down the constitutional provisions as regards High Courts in the 
several Part A States. Chapter VI is a very short one and consists of just five 


). Appointments of to and the posting and promotion of, District udges i 
be made by the of the State x consultation wich the Hoe ea uige in any 
in relation to such State. 


(2) A not already in the service of the Union or of the State shall onl: be eligible to 
appointed a Di ict Judge if he has been for not less than seven years an advocate or z pierde: ando 
recommended by the High Court for appointment. 

2 Appointments of persons other-than District Judges to the judicial service of State shall 
e aak by ¢ Governor of the State in accordance With rules made by him in that behalf after 
consultation with the State Public Service Commission i exercising j f 
tion in relation to such State. 

235. The control over District Courts and Courts subordinate thereto in i ate aod Baldi 


promotion of, and the grant of leave to, persons ing to the judicial service of a State i 
any inferior to the post of District Judge ahall be vested in the High Court, bares 


ag6. In this Chapter— : ; ° 
Ae eee 
Judge Amistant Sessions Judge ; 
tol he pot of District Judge and other civil fetal pora inferior oS the avy Seer intended 
ee en eS eer may by public notification direct that the foregoing ixions of this 


I shall take up the construction of these articles after completing the rea 
of the several Government orders which were passed in enS to the judicial 
service in the State. 


Even prior to Ind dence, the separation of the Executive from the Judici 
was a reform which been in the plank of and urged by all the progressive Ae 
in India including of course the Congress. At that date, at higher levels the Executive 
was manned by I.C.S. Officers who also exercised magisterial powers as District 
Magistrates in the case of Collectors, of First Class Magistrates in 


th f 
below the rank of Collectors. The members of the Indian Civil Se yond 


after a period of judicial training appointed to the posts of District 

rules reserved a $ortion of these posts for members of that Service, ihe peas 

pendence Act, recruitment to the I.C.S. was stopped and its place taken by a new 

service the Indian Administrative Service. A decision was however t ken by 
6 


\ 
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the Government of India that I.A.S. Officers would be appointed to executive 
pee merely and not to the higher judicial posts like District judges. It therefore 

ecame necessary to form a Provincial Higher Judicial Service in each State to 
comprise District and Sessions Ju and others included in the definition of District 
Judges under the Government of India Act, 1935, to be recruited at State levels 
and completely amenable to State administrative control in contrast to the reserve 
posts held by officers of the Secretary of State services who were under the ultimate 


control of the Governor-General and of the Secretary ‘of State. 


When this was decided on it also became necessary to provide a feeder service 
from which this category of higher judicial officers could be recruéted. Direct 
recruitment could, both on grounds of administrative convenience as well as on 
other equitable grounds, be only to a fraction of these offices and the rest had to be 
appointed from a pool of officers, who having had prior judicial experience could 
be promoted to these offices. This necessity led to the formation of the Pro- ` 
vincial Judicial Service for serving as a feeder service for promotion to the posts 
of District Judges. The result therefore was that judicial officers helow the category 
of District Ju came to be manned by officers of gazetted rank performing the 
civil judicial and criminal judicial functions who were constituted into a le 
cadre to be called the Provincial Judicial Service which was to serve as a feeder 
for the Provincial Higher Judicial Service. The idea was that the Subordinate 
Judges would gain experience in the administration of criminal law by being Dis- 
trict Magistrates for a term when they could more efficiently function as District 
and Sessions Judges than if they were straightaway promoted as District Judges 
from Subordinate Judges. 


The details of the Constitution of these services as well as the qualifications 
that ought to be yae by the members of the two services namely the Higher 
Provincial Judicial Service and the Subordinate Judicial Service which were to be 
an integrated and unified service consisting of both civil judicial and criminal 
judicial officers were all settled after consultation with the High Court. The first 
formal announcement of the constitution of these two services was by G.O. No. 760, 
dated 27th February, 1950. The preamble to this Government Order recited : 

es Consequent on the introduction of the scheme of Separation of the Judiciary from the Executive 
in certain districts and the decision of Government to extend the scheme to the remaining districts in 
due course, Government have decided to constitute a separate Provincial Service for the District 

istrates under the c of Separation. The service will be called the Madras Criminal Judicial 

ice. The rules ting to this service are appended to this order. 

a. Government consider that it is unnecessary to consult the Madras Public Service Commission. 
in regard to intments to the posts of District Magistrates as these posts are to be filled entirely 
by promotion the category of Subordinate Judges in the Madras Subordinate Crvil Judicial 
Service in consultation with the High Court. c necessary regulation excluding these posts from 
the purview of the Commission will be issued in the Public (Services) Department.’’ 

This contained an appendix which carried a notification of rules made under 
the proviso to Article 309 of the Constitution in regard to the Madras Criminal 
Judicial Service. Under these rules which were stated to have come into force 
as and from 2nd October, 1949, the Madras Criminal Judicial Service was to consist 
of District Magistrates and they would be appointed by the State Government 
‘in consultation with the High Court by transfer from the category of Subordinate 
: sa in the Madras Subordinate Civil Judicial Service. A er provision 

in the rules directed that postings and transfers of District istrates were to be 
made by the State Government in consultation with the High Court. 


‘The Madras Criminal Judicial Service kiying tii been constituted and this 
being fed by promotions from the category of Subordinate Judges, the State Govern- 
ment procesded to effectuate the in tion from the other end, namely from the 
point of view of the civil judiciary. is was by G.O. No. 668, dated 22nd March, 
1951. The preamble to this Government Order recited : X 
“The Government have had under consideration the constitution of a separate State Higher 
udicial Service for the posts of District Judges and certain other isolated posts. . . . . - c 
e ment bave also had under consideration the question of giving effect to the decision taken m 


; / 
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connection with the implementation of the Schemo of Separation of the Judiciary from the Executiva 
in regard to the integration of Civil Judicial and Criminal Judicial Officers below the rank of District 
ne Oe eae ing the District Magistrates under the Scheme of § tion 
whom a te State service y been constituted (this was a reference to G.O. No. 760, 
dated arth February, 1950 mentioned earlier), the posts of Sub-Divisi Magistrater and Presid 
Magistrates had to be integrated in the cadre of corresponding officers performing civil judici 
functions.” a ` 
It then went on : 

“After a careful consideration of all the relevant aspects of the matter and of the recommendations 
of the Honourable Judges of the High Court on the various questions, Government are pleased to 
issue the followging orders on the points at issue : 

“I. The Madras State Higher Judicial Service : 

(i) This service will consist of the following officers :— 

1. District Judges Grade I. 

2. District Judges Grade O. 

3- Chief Judge, Court of Small Causes, Madras. 

4. Judges, City Civil Court, Madras. 

5. Chief Presidency Magistrate, Madras. 

I. The Madras Stats Judicial Service: 

i) The posts of District Munsifs, Sub-Divisional Magistrates, Presiden istrates 
TER will be constituted into a separate service called the Madras State Juda ane 
with the c y. ie ie pa ubardinate Judges will be filled up by senior officers 
in the category of District Munsifs, § Divisional Magistrates on grounds of seniority and merit. 

(iv) With the integration of the of Presidency Magistrates in the State Judicial Service 
the cadre strength of the Civil Service (Executrve Branch) will be raa J 4 


k ers will issuo in i and Hi i i 
£o? Sie ae i ue in Public: (Opel) ome Departments in regard to the issue 

The Government proceeded on the basis that by this order they had constituted 
the two services, namely, the Madras State Higher Judicial Service and the Madras 
State Judicial Service into one and had integrated the civil judicial officers and 
the Magistrates into a single unified service from which there could be promotions 
from one post to another post on the basis of seniority and merit. 


The Madras Public Service Commission however appeared to have questioned 
the constitutional validity of the provisions in this Government Order, dated 22nd 
March, 1951, but the Government disregarded these objections and proceeded 
to give effect to their orders. The same objections have been ore me 

uestioning the legality of what is termed the integration of the services but to this 
shall address myself after narrating the subsequent orders whose construction and 
validity were also the subject of argument in these petitions. 

Sri C. D. Venkataraman was appointed.on 8th February, 1952, as an i- 
tional City Civil Court Judge—a post which was equivalent to ‘hater Sabari 
Judge, in the Madras State Judicial Service and in the Quarterly Civil List of April, 
1952, his name appeared as a Subordinate Judge. Immediately thereafter Sri 
Tirumalpad the first petitioner in W.P. No. 1353 of 1956 appealed to the Govern- 
ment protesting against the contents of the Government Order and the appoint- 
ment of Sri Venkataraman who was as a Subordinate Judge assigned a rank above 
“Sri Tirumalpad. Thi appeal was however rejected by the Government by its 
order, dated July, 1952. 

It would have been noticed that the G.O. No. 668, dated 22nd March, 1951 
had in paragraph 3 stated that orders would issue as regards the amendment of the 
relevant rules. This was carried out by G:O. No. 3114, dated 6th October, 1953. 
The notification embodied statutory rules framed in exercice of the powers con- 
ferred by Articles 234 and 295 of the Constitution and the rules thus ed were 
to be in supersession of the existing rules and, regulations on the subject. The 
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rules were named the Madras State Judicial Service Rules and the rules were 
to come into force on 22nd March, 1951, which it will be noticed was the date on 
which G.O. No. 668 was passed. The provision as regatds the Constitution of the 
service was in rule 3 the material portion of which read : 

(i) The service shall consist of the following categories of officers, namely Category 1—Subor- 
dinate Judges; Category 2—District Munsifs. 

(ii) Presid Magistrates shall be construed as belonging to category 1 or category 2, as the 
case may be, to which they would belong but for their appointment as Presidency Magistrates. 

The Presidency Magistrates referred to in rule (ii) were obviously the Presi- 
dency istrates appointed after the rules came into force. Und& rule 4 the 
District Munsifs were to be recruited from, inter alia, the Sub-Magistrates and 
Additional First Class Magistrates in the Madras Subordinate Magisterial Service 
and the posts of Subordinate Judges were to be filled by promotion from District 


Munsifs. This was followed up by further special rules for the Madras Criminal ` 


Judicial Service—G.O. Ms. pet alli Home, dated 26th December, 1953, in super- 
session of the previous rules. e rules thus framed were however aual with 
those which were brought in by G.O. No. 760, dated 27th February, 1950, ap 
in regard to the recital in the preamble that the rules were framed in exercise of the 

wers conferred by Articles ee 235 of the Constitution instead of being attri- 
Puao the powers conferred by the Proviso to Article 309 as had been stated 
in the Government Order of February, 1950. Only the new rules were to have 
‘operation as and from 22nd March, 1951. 


Integration thus pene been achieved to this extent the Government took 
the matter a stage further by G.O. Ms. No. 1020, dated 8th April, 1954, under 
which the posts of District Magistrates which under the G.Os. Nos. 760, dated 
27th February, 1950 and 3870, dated 26th December, 1953, formed a sep 
cadre to be known as the Madras Criminal Judicial Service were integrated with 
the posts of Subordinate Judges in the Madras State Judicial Service. This order 
after referring to the Government Orders of February, 1950, and the correspondence 
with the Public Service Commission stated : 


“The Govergment accept the recommendation of the High Court that the posts of District 
Magistrates which now form a te cadre on the scale of. . . . should be integrated with 
and carry the same pay as posts of Subordinate Judges in Category 1 of the Madras State Judicial 
Service and direct that the integration be carried out with immediate effect. 
© g ential amendments to the Madras State Higher Judicial Service Rules and the 
Madras State Judicial Service Rules will issue in due courne.” 


The necessary amendments to these rules were issued subsequently which 
carried out this order. 


After the G.O. No. 1020 of 1954% the Government took up for consideration 
the question of the officers who been appointed tem ily as Presidency 

istrates who numbered five and who were recruited under the same conditions 
of service and similar circumstances as Sri C. D. Venkataraman and passed orders 
in tember, 1954, assigning to thtse officers the rank and seniority which they 
should occupy in the State Judicial Civil Service. This was done by Government 
after consultation with the High Court and the Public Service Commission and the 
final orders on this matter are to be found in G.O. No. 2707, dated 8th September, 
1954- The Government stated in this order : 


“The Government have had under consideration the question of ising the services of the 
following five officers who were appointed temporarily i istrates and who have beef 
temporaril 


as Presidency 
promoted ently as Sub-Judges i the High Court. ey have decided in consul- 
tation with the Cater aulthe a a ission that the five officers should be 


oS of the Madras State Judicial Service by relaxing the relevant rules in their 
vour.” 
The power to relax was stated in ph 2 of this order as traceable to 


G.O. No. 400, dated 26th January, 1950 and the relaxation was said to have been 
effected by the Governor with the concurrence of the Madras Public Service Com- 
mision. It may also be mentioned that before this concurrence of the Public 
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Service Commission was obtained these Presidency Magistrates and Subordinate 
Judges were interviewed by the Commission and the Commission expressed satis« 
faction about their suitability for appointment as Subordinate Judges. By reason 
of this relaxation of the relevant rules, the State Government took power to appoint 
these five individuals to the State Judicial Service, that is, as permanent Subordinate 
Judges. As regards their rank and seniority they were to have these as had been 
assigned to them by the High Court. This last qualification meant that they 
would have a seniority above Sri Damodara Rao and Sri Tirumalpad, petitioners 
2 and I pea in W.P. No. 1353 of 1956 and necessarily over the other peti- 
tioners. propriety of this assignment of rank and seniority to Sri C. D. Venka- 
taraman and four others (of whom these petitions are concerned only with Sri 
K. Rajago the other three having either retired or being about to retire) 
was the subject-matter of memorials and representations by other officers of the 

` State Judicial Service who having been recruited as District Munsifs had also been 
promoted to act as Subordinate Jodee before these Magistrates started functioning 
as Subordinate Judges. These representations were considered by Government 
and they passed an order on 16th May, 1956, G.O. Ms. No. 1463 and directtd 
that the rank and seniority assigned to these officers should be revised and refixed 
on the basis of the dates of their appointment as Subordinate Judges in 1952. This 
re-fixing of seniority has raded in Sri C. D. Venkataraman being assigned a 
rank much lower than what he had under the Government Order of 8th September, 
1954, and it is the Maa of the later Government Order of 1956 altering the rank 
and seniority of Sri C. D. Venkataraman that forms the subject-matter of W.P. 
No. 1133 of 1956, praying for the issue of a writ of certicrarl. I have only to add 
that the High Court ped kes effect to the Government Order of May, 1956, by 
revising the seniority of these officers on the basis indicated in the Government 
Order impugned in W.P. No. 1131 of 1956. 

I shall now proceed to consider first the points that arise in the quo warranio 
petitions. Mr. Nambiar learned counsel for the petitioners urged that (1) the 
appointment of Sri C. D. Venkataraman and Sri K. Rajagopalan as Subordinate 
Judges was ultra vires of the Government the grounds for this being stated as (a 
in contravention of the Constitution and (b) in contravention of the rules, and (2 
that if Sri C. D. Venkataraman and Sri K. Rajagopalan were not regularly appointed 
as Subordinate Judges their appointments as District istrates—this office being 
one to which they were promoted from the office of the Subordinate Judge—were 
also invalid. These in brief were the steps in his argument to sustain the relief 
of quo warranto uga in W.P. Nos: 1353 and 1354 of 1956. These arguments 
I shall consider in that order as to whether the appointment as Subordinate Ju 
of Sri C. D. Venkataraman and Sri K. Rajagopalan who had before that date held 
the posts of Presidency Magistrates were constitutionally invalid. 

Before the relevant provisions of the Constitution are referred to it would be 
necessary to set out the position under the Government of India Act, 1935, as these 
two officers were appointed as Presidency Magistrates before the Constitution and 
as the rules in relation to the recruitment and conditions of. service of the several 
services which had been framed under the Government of India Act, 1935 and 
had been in force before the Constitution continued to be in operation under Article 
313 of the Constitution itself. Section 241 of the Government of India Act, 1935, 
enabled rules to be made in relation to the recruitment and conditions of service. 
of persons to the civil services of the Crown in India. This was subject to the 

° overriding power vested in the Governor-General and Governor to relax the rules 
so as not to cause hardship in individual cases. I shall have to consider 
the effect of this provision in more detail later and it is therefore convenient to set 
it out here. 

“241 (5): No rules made under this section and no Act of any Legislature in India shall be 
Of cry pressing Eis Mace ura il pace Valle oe aes ae a 
as 
to be Tut aid ecpuftable: Page se a 
Provided, that, where any such rule or Act is applicable to the case of any person, the case shall 
not be dealt with in amy manner less favourable to him than that provided by that rule or Act. 
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The main portion of section 341 contained the general rule applicable, to all 
services but the statute also contained special provigiqns in relation to judicial 
officers and of these those relevant in the present context are sections 254 and 255 
of the Act. ‘Sections 254 and 255 ran in these terms: . 

254. District Judges, etc.—(1) intments of to be, and the posting and promotion of 
District Judges in any Dreciice abel bees be the Governor of the Province exercising his indivi- 
dual judgment, and the High Court shall be consulted before a recommendation as to the making 
of any such appointment is submitted to the Governor. 

(2) A person not already in the service of His Majesty shall only be eligible to be appointed 
PEER Jusibe A Hes Besa Py cot lees than Erect ele Satna cates the ty of Advo- 
cates in Scotland or a pleader and is recommended by the High Court for appointment. 

(3) In this and the next su ing section the ion ‘District Judge” inchides Additional 
District Judge, Joint District udge, Assistant District udge, Chief Judge of a Small Cause Court, 
T Presidency Magistrate, ii Judge, Additional Sessi 
udge. 

255. Subordinate Civil Judicial Sercics.—(1) The Governor of each Province shall, after consul 
tation with the Provincial Public Service Commission and with the High Court, make rules defini 
the standard of qualifications to be attained by persons desirous of entering the subordinate civil judi- 
cial service of a Province. 

In this section, the ion ‘subordinate civil judicial service’? means a service consisting 
rilusively ot persons incendie to fll civil yoicigl posts ioterice to ie post of District Judge. 

(2) The Provincial Public Service Commission for each Province, after holding such exami- 
nations, if any, as the Governor may think necessary, shall from time to time out of candidates for 

intment to the subordinate civil judicial service of the Province make a list or lists of the 

en they coeuider- Ge int Appolntinent to thet tervice; and apecuitmenta to that service. shall be 
made by the Governor from the persons included in the list or lists m accordance with such tions 
as may from time to time be made by him as to the number of persons in the said service are to 
belong to the different comnmnities in the Province. : 

(3) The posting and promotion of, and the grant of leave to, persons belonging to the sub- 
ordinate civil judicial service of a Province and holding any post inferior to the post of Dinrict Judge, 
shall be in the hands of the High Court but nothing ın this section ahall be construed as taking away 
from any such person the right of appeal required to'be grven to him By the foregoing provisions of 
this chapter, or as authorising the High to d with any such person otherwise than in 
accordance with the condilions of his service prescribed thereunder. 

It will be seen from the above that there was no specific provision in the Govern- 
ment of India Act, 1935, in relation ‘to the appointment or promotion of personnel 
constituting the criminal magistracy but that the same were left to be governed b 
the exercise of the executive powers of the Governor subject to the rules whi 
might be made in that behalf under section 241 of the Act. In saying this J am 
omitting from consideration section 256 as the same is not very relevant for the 


purpose of the present case. 3 = 


The content of the rules which were framed under section 241 of the Govern- 
ment of India Act or which had been continued by reason of the provisions of section 
276 of that Act in relation to the Madras Subordinate Civil Judicial Service as it stood 
and which are relevant to the points arising here were briefly thus. The service 
was to consist of (a) the Judge of the City Civil Court, Madras: (6) Subordinate 
Judges ; (c) Puisne jae of the Couft of Small Causes ; and (e) District Munsifs, 
Subordinate Judges were to be recruited by promotion from District Munsifs (olde 
rules 2 and 3). ‘ 


The contention strenuously urged by Mr. Nambiar was that under the special 
Tules governing the Subordinate Civil Judicial Service whose operation was continued 
under Article 313 under which Subordinate jasiga formed one of the categories 
of “officers of the Subordinate Civil Judicial ce” recruitment could only have 
been by promotion from the ranks of the District Munsifs and that the appointment 
of Mr. d. D. Venkataraman who held the office of a Presidency PERE before 
his appointment as a Subordinate Judge was in contravention of the rules. He 
further urged that under Article 234 of the Constitution a Subordinate Judge was 
a member of the Judicial Service of the State other than a Porc Je and that 
the appointment of a person to such an office had to be made by the or in 
accordance, with the rules made by him in that behalf after consultation with the 
State Public Service Commission and with the High Court, the argument being 


‘ 


ons Judge, and Assistant Sessions , 
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that the appointment of Mr. C. D. Venkataraman was neither in accordance with 
any rales framed nor after consultation with the authorities named in the article. 
It would have been notice that Sri C. D. Venkataraman was appointed as the 
Subordinate Judge on 8th February, 1952, in pursuance of the power vested in 
that behalf by G.O. No. 668, dated 22nd March, 1951. If this Government Order 
operated as a rule or even otherwise enabled this appointment to be made, there 
was no dispute that.the appointment would be valid. The contention urged by 
Mr. Nambiar was directed to challenge the legality and effect of this Government 


‘ Order. Three points were urged against the Government Order in this connec- 


tion. The grst which I might term the fundamental objection was that the amal- 
gamation or integration of the Civil Judicial Service and the criminal judiciary 
was unconstitutional and that the Government Order which gave effect to this 
scheme violated Chapter VI of Part VI of the Constitution. The second was more 


- in the nature of a procedural objection, namely, that the formalities required by 


Article 234 were not complied within that there had been no consultation with the 
State Public Service Commission before the Government Order was issued and also 
before the appointment of Sri C. D. Venkataraman. Lastly, counsel urged that 
even if he were wrong on these two points, G.O. No. 668 did not on its terms purport 
to be a rule varying the service rules which operated on that date under Article 
313 and could not therefore have the effect of enabling the appointment to be 
made. 


I consider it convenient to deal with these three points in that order. The 
first point was formulated in this way. The recruitment of persons to fill the posts 
of Subordinate Judges was governed by Article 234 of the Constitution as these 
offices constituted civil judicial posts’as defined in Article 236 (b). Articles 233 
to-236 were contrasted with Article 237 which dealt with “ magistrates” or the 
persons holding criminal judicial posts, to adapt a term. The point urged was 
that the Constitution intended to treat “ eat icial posts ” as forming a category 
wholly different from “ isterial posts ” and that it did not contemplate and even 
negatived the possibility of a og ahem being appointed to a civil judicial post. 
It was further urged that even if a rule were made under Article 2 asant d 
with or without variation the rules in Articles 233 to 235 to igterial posts, that 
would not result in any “ integration ” but would only serve to bring into existence 
two paralled services each having identical rules as to recruitment, control and 
conditions of service. From these premises the logical result sought to be adduced 
was that there could be no op nae of a magistrate as a subordinate Judge dr 


of a person holding a civil ju post to a post as a magistrate. 

I am unable to that the Constitution intended to preserve and perpe-, 
tuate for ever the dichotomy between civil judicial service and the magisterial 
service or that the Constitution laid or lay an embargo on magistrates being appoint- 
ed to civil judicial posts like Subordinate Judges or District Munsifs. e first 
place the definition of District Judges includes ‘‘ Chief Presidency i 


te, 
Additional Chief Presidency Magistrate, Sessions Judge, Additional Sessions Judge 
and Assistant Sessions Judge ” so that at the level of the District Ju there is no 
distinction made between those dicharging purely civil judicial functions and 
those administering the criminal law. This would indicate that the provisions 
in this chapter conceived the two services as not having between them any irre- 
movable barrier. The definition, of “judicial service’? would also appear to 
support this last conclusion for it proceeds on the basis of the post of a District 
Judge” being a “‘ci¥il judicial post ” notwithstanding he as Sessions Judge admi- 
nisters criminal law for it refers to the inferior posts as “‘other civil judicial posts ”. 
The District Judge in Article 236 (b) has to be understood in the sense as it appears 
in the definition in clause (a) of Article 236 and as therefore including, say, the 
Presidency Magistrates. Article 236 therefore far from maintaining an i le 
division between the categories of officers who administer civil law and whose 
service was termed “ civil judicial’? and those who administer criminal law and 
were called ‘‘ magistrates’? would appear to view the functions of the two cate- 
gories of officers as if they could be comprised in one service. Any other construc- 
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tion would make Article 237 really unnecessary or meaningless. Under Article 
309 rules could be framed for any service including of course the magisterial service 
and it contains no embargo on making a rule under fhħt Article similar to those 
contemplated by Articles 233 to235. Therefore if the two services—the civil judicial 
and the magistrates—were to run on parallel lines, even after a notification under 
Article 237 the latter article would perform no function. In my judgment Article 
237 has enacted by way of abundant caution and serves as a pointer to the 
intention of the framers of the Constitution who had in Article 50 directed the 
State to take steps to separate the judiciary from the executive. Viewed in this 
light it appears to me that if Article 297 were availed of, its effect vould be to 
expand the definition of “ judicial service ” in Article 236 (b) so as to compre- 
hend the class of istrates also. Further the entire argument on which the 
unconstitutionality of “ integration ” rests on the use of the expression “ exclusively ” 
in the definition of judicial service in Article 236 (a). Even taking it literally I do - 
not consider that it precludes a magistrate being appointed to a “ civil judicial 
post”. ‘The reference in this definition is to “ posts ” and not to cadres or cate- 
gories and the only constitutional requirement is that under Article 234 under 
which the rules in relation to appointments to these posts should be framed in the 
manner there laid down or that appointments to these posts should be preceded 
by the consultation with the authorities named depending on the proper intere 
pretation of the article. I am therefore of the opinion that the provision for the 
appointment of a Presidency Magistrate as a Subordinate Judge is not in contra- 
vention of Chapter VI of Part VI of the Constitution. 


The second point urged in attack on the G.O. No. 668 was that there had been 
no consultation with the Public Service Commission before its issue and that this 
violated Article 234 is not easy to construe there being an ambiguity as to whether 
the consultation referred to in the article is with reference to the “ appointments ” 
with which the article o or to the framing of the rule in pursuance of which 
the appointments should the taste In other words, the question is whether “ the 
rule” mentioned in the article is merely a reference to a rule under Article 309 or 
whether Article 234 confersan independent rule-making subject to the specific 
condition that it should be framed in consultation with the Public Service Com- 
mission and the High Court and Mr. Nambiar urged the latter for my acceptance. 
In support of the former interpretation the following might be urged. Under 
Article gog the power of regulating the recruitment and conditions of service of 
persons appointed to the public service is, subject to the provisions of the Consti- 
tution, vested in the appropriate Legislature (olds Item 41 of List II of Schedule 
a The viso enables the Governor to exercise this power until provision 
in that is made by the Legislature and subject to such legislation. In the 
construction contended for by Mr. Nambiar that Article 234 confers an independent 
rule-making power on the Governor, i.s., on the Executive, subject to the conditions 
set out in the article, if accepted, it would mean that such rules framed by the 
Executive would be outside the legislative power of the State Legislature to modify 
them under the first paragraph of Article 309. This is certainly a weighty consi- 
deration against the acceptance of this construction. This is because it may not be 
proper to read the conditions namely consultation with the Public Service Commis- 
sion and the High Court as conditions which would govern legislation by the State 
Legislature. These considerations under Article 234 might point to the construction 
that under Article 234 it is at the stage of an appointment that the consultation 
referred to in the article is brought in and that the rules referred to, are rules framed 
under Article gog subject to the exercise of legislative power under the main part 
of that article. 

Though I was at first inclined to accept this as a proper interpretation of the 
article by reason of the consideration set out above, I have persuaded myself though 
with considerable hesitation, to accept Mr. Nambiar’s argument. The absence of 
a comma or other punctuation mark in the article which could serve to specify 
" the appointment ” as the event which requires the consultation appeared to me 
very significant. In the absence of any punctuation mark the grammar of the 


Ij DEVASAHAYAM 0. STATE (Rajagopala Ayyangar, F.). 49 


article seemed to point to the consultation referred to being in relation to the 
making’ of the rule. This gonclusion is more than strengthened—and in fact this 
last one I consider as of overwhelming weight—by the terms of Article 237. It 
refets to the “ foregoing provisions of this Chapter and any rules made there- 
under ” and there is no other article in the Chapter which refers to any rules made 
under it except Afticle 234. The reference to the rules in Article 237 must there- 
fore have been to the rules made under Article 234 which necessarily meant (a) 
that the rules might be made under Agticle 234 and (b) that these rules required 
prior consultation of the authorities named before they are made. 


This conftruction appears also to derive support from the terms of section 255 
of the Government of India Act, 1935, which might be termed the predecessor 
of Article 234. Section 255 (1) referred to the rules being made by the Governor 
.after consultation with the Provincial Public Service Commission and the High 
Court though these rules were for defining the standards of qualifications to 
attained by persons desirous of entering the subordinate civil judicial service and 
Article 234 is wider. 

If the last were the proper construction of Article 234, it would appear that 
G.O. No. 668, dated 22nd March, 1951, which purported by executive action to 
alter the existing rules in relation to the recruitment to the civil judicial service 
of the State could not have effect as a rule under Article 234 because there was no 
prior consultation with the Public Service Commission. 


If G.O. No. 668 was not a rule and the existing rules did not enable the Gover- 
nor-to appoint a Subordinate Judge by promoting a Presidency Magistrate to that 
office, there might be a doubt whether the original appointments of Sri C. D. 
Venkataraman and (of Sri K. Rajagopalan) as Subordinate Judges in 1952 were 
strictly in accordance with law. j 

This however does not conclude the question. The relevantrules were in terms 
and in accordance with the law altered by G.O. No. 3114, dated 6th October, 
1953 and these were framed after consultation with the Public Service Commission. 
These rules were given retrospective effect as and from 22nd Maech, 1951. In 
my judgment whatever informality or irregularity there might have been in the 
first appointment of these two officers as Subordinate Judges this was regularised 
and made | by G.O. No. 3114, dated 6th October, 1953. Moreover even 
on the basis that Article 234 required the actual appointment as distinct from the 
rules par to appointments having to be made in consultation with the High 
Court and the Public Service Commission, these formalities were all satisfied when 
the two officers having been interviewed by the Public Service Commission were 
confirmed in the appointments as Subordinate Judges by G.O. No. 2707, dated 
8th September, 1954- After that date their appointments as Subordinate Judges 
were valid from whichever angle they might be viewed with the consequence that 
their appointments as District Magistrates subsequently are also valid. 


The last point has reference to the form of G.O. No. 668 and in particular 
to the contents of its paragraph 9 reading : 


T orders will issue in Public (Spl.) and Home Departments in regard to the issue of 
ent to the relevant rulas ”. 


All these relevant rules were issued in G.O. No. 3114, dated 6th October, 
°1953- In my judgmerft the point raised is not really of any substance and for the 
reason already stated in the concluding portion of the previous paragraph. When 
the rules formally altering the previous service rules were issued in October, 1953, 
they were brought into force from the earlier date 22nd March, 1951, when CO. 
No. 668 of 1951 was issued. Mr. Nambiar contended that the Government had 
no power to give retrospective effect to the rules so as to validate appointments 
fate before the rules were actually made. I do not however consider that he was 
well-founded in this submission. Tt is unnecessary for the purpose of the quo war- 
ranto writ to finally decide the status of Sri C. D. Venkataraman during the period 


-7 
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8th February, 1952 and 6th October, 1953, ie., between his factual appointment 
as Subordinate Judge and when he could without ay, doubt or controverfy have 
been appointed to that post. I therefore hold that whether G.O. No. 668 of 1951, 
dated 22nd°February, 1951, was valid or not as a rule under Article 234 when it 
was issued and even ifit da not operate as a formal amendment of the rule in relation 
to the recruitment of officers to civil judicial service, the legality of the appointment 
of Sri C. D. Venkataraman was not open to any infirmity after 6th October, 1953- 


The next point to be considered is as re@ards the validity of the actual appoint- 
ment of Sri C. D. Venkataraman to the post of a Subordinate Judge though this 
is in the light of my conclusions already expressed really academic. Under Article 
234 as I have construed it the executive power of the State in relation to the appoint- 
ment has to be exercised in accordance with the rules made after consultation with 
the State Public Service Commission and the High Court. Mr. Nambiar contended. 
that there had been a contravention of Article 234 in regard to the actual appoint- 
ment in t of both these matters. The contravention was said to be on two 

ints: (1) that on the date of Sri C. D. Venkataraman’s appointment as Subordinate 
ade there was no specific rule enabling the appointment to be nade. No doubt 
G.O. Mis. No. 400, dated 26th Jan , 1950, had introduced into the existing 
service rules framed under section 241 of the Government of India Act and which 
was continued in force under Article 313 of the Constitution, the power of relaxation- 
which was contained in section 241 (5) of the Government of India Act which 
had not been reproduced into the Constitution. This relaxation was in these 
terms : 

“Under rule made under section 241 (2) (b) of the Government of India Act, 1995 and continued 
in force by Article 313 of the Constitution and no rule made under the proviso to cle 309 of the 
Constitution shall be construed to limit or abridge the power of the Governor to deal with the case of 
any person serving in a civil capacity under the Government of Madras in such a manner as may 
appear to him just and equitable. 

This power, it was said, would enable the executive to disregard an existing 
rule but that the power to disregard a rule could not itself serve as an independent 
rule on the basis of which alone an appointment could be made under Article 234. 
Under the rules framed under section 241 which were in force on the date of the 
appointment, the argument ran, Subordinate Judges could be recruited only 
from the category of District Munsifs and the mere relaxation of this would not 
enable an appointment to be made from outside the category of Munsifs. Mr. Nam- 
‘biar further contended that relaxation could have a meaning when the rules pres- 
cribed a plurality of qualifications for appointment when one of the several requisite 
qualifications could be waived by reason of the relaxation but in cases where the 
Tule prescribed only a single qualification a relaxation of that rule would not have 
the effect of itting an appointment to be made without reference to the qualifi- 
cation. In the view however I have taken of G.O No. 668, dated 22nd March, 
1951 and G.O. No. 3114, dated 6th October, 1953 and regarding the effect of the 
later Government Order on validity of the appointment of Sri C. D. Venkataraman 
as Subordinate Judge I do not consid€r it necessary to discuss or decitle-the question 
from the angle here presented. ar 


The next ground urged was as regards the consultation which ought to precede 
an appointment under Article 234 a contention which would arise only if the article 
was read as imposing conditions as to appointment. In the case of Sri G. D. 
Venkataraman the High Court was certainly consulted before his appointment 
(and this applies to the appointment of Sri Rajagopalan %lso). The question ° 
is whether the failure to consult the Public Service Commission at the date of the 
appointment would render it invalid. This would depend upon whether the 
requirement as to consultation was directory or mandatory Mr. Nambiar urged 
that I should hold the requirement to be mandatory as both under the Government 
of India Act, 1935 and under the Constitution the requirement has been put in on 
grounds of public policy to secure a public p ¢ namely the avoidance of political 
pressure in the matter of appointments. I do see considerable force in this argu- 
ment but I am relieved of the task_of finally_deciding this point in view of what 
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happened subsequently. Both Sri C. D. Venkataraman (and Sri Rajagopalan) 
were subsequently interviewed by the Public Service Commission and their appoint- 
ments were confirmed. After this was done G.O. No. 2707, dated 8th September, 
1954 was passed. That Government Order recited t the Goverhment had 
-decided in consultation with the High Court and with the concurrence of the Madras 
Public Service Conimission to relax the relevant rules to enable these officers to 
be appointed regularly to the Madras State Judicial Service. Whatever there- 
fore might have been the defect in the appointment of Sri C. D. Venkataraman 
when he was appointed as a Subordinate Judge in 1952, every defect was removed 
and every fortaality was complied with when after G.O. No. 3114, dated 6th Octo- 
ber, 1953 wes pa and the rules modified enabling Presidency Magistrates to be 
-appointed as Subordinate Ju . Sri C. D. Venkataraman was confirmed in the 
Appointment as Subordinate Judge after consultation with the Public Service 

mmission and the High Court. Thereafter every. requirement of Article 234 
as urged before me by Mr. Nambiar was satisfied when this confirmation took place 
in 1954. I therefore hold that the appointment of Sri C. D. Venkataraman as 
Subordinate Judge was valid when e in February, 1952, by the retrospective 
operation of G.O. No. 3114 of 1953 and that in any event it was certainly valid 
from and after September, 1954, when G.O. No. 2707 took effect. 

The next question is whether Mr. C. D. Venkataraman having been validly 
appointed as a Subordinate Judge could have been appointed as a District Magis- 
trate. A ial cadre called the Madras Criminal Judicial Service, as has already 
‘been stated, which was to consist of District Magistrates was created by G.O. No. 
760, dated 27th February, 1950. I have heard no arguments chall ing the 
validity of the creation of this service. Indeed not even the objection such as was 
raised to the promotion of a Presidency istrate to the post of a Subordinate 
„Judge based on Chapter VI of Part VI of the Constitution could be urged as against 
1t. Section 10, Criminal Procedure Code enacts : - 

“to (1): In district outside the presidency towns the Provincial Government shall appoint 
a Magus cl Ole bat cna yao uma be ete ee istrict Magistrate.” 

The Code of course does not prescribe the qualifications that should be possessed 
by an appointee or the service from which he could be recruited. e Nor does the 
Constitution prescribe any conditions as regards appointment to that office. Noth- 
ing can therefore be said to question the legality of the creation of the Madras 
‘Criminal Judicial Service under G.O. No. 760, dated 27th February, 1950. Sri, 
‘C. D. Venkataraman and (also Sri Rajagopalan) were Subordinate Ju and 
therefore they could under the rules governing the Madras Criminal Judicial 
Service be appointed to the posts of District Magistrates. The conclusion to which 
I have arrived therefore is that both C. D. Venkataraman and (also K. Rajagopalan) 
were validly appointed as District- Magistrates and the enge to the validity 
-of their appointments in the two petitions for the issue of writs of quo warranto fail. 

In this view, I do not consider it necessary to discuss the argument in 
regard to the course that I should take if the gppointment were in fact found to be 
irregular or invalid. Mr. Venkatasubramania Ayyar contended that even if the 
appointments were invalid no writ of quo warranto ought to issue because of the 
long delay which had occurred between the appointment and the date of the petition 
-coupled with the failure on the part of the affected parties to move this Court at an 
earlier date. He further urged that the issue of a writ at this stage would result, in 
, invalidating every official act performed by these officers as Magistrates and udges 
-which would lead to fuch an amount of public inconvenience and mischief . that 
the Court should in the exercise of its discretion refuse the issue of awrit. On the 
-other hand, Mr. Nambiar contended that.the issue of a writ would not automati- 
-cally render invalid the acts of these officers and that would really result in amotion 
without this having any effect upon the validity of the judicial or administrative 
acts when they were de facto in possession of the office. As I have already stated, 
in view of the conclusion that I have reached that the appointment of these officers 
is valid I do not propose to spend any time in discussing the relative merits of the 
contentions qn either side: 
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The result is that W.P. Nos. 1953 and 1954 of 1956 fail and are dismissed. 
There will however be no order as to costs. 


I shall now briefly recapitulate the facts necessary to appreciate the points 
arising for decision in W.P. No. 1131 of 1956. The petitioner Sri. D. Venkata- 
raman was, as has already been pointed out, temporarily appointed as a Presidency 
Magistrate on 18th June, 1946. This post was thereafter treated as an addition 
to the cadre of the Madras Civil Service executive branch. After the completion, 
of the separation of the State Judiciary from the executive, the post of a Presidency 
Magistrate was directed to be treated as equivalent to the posts in the cadre of 
co nding officers performing civil judicial functions. This was under G.O. 
No. 668, dated 22nd March, 1951 and under paragraph 2 (II) of this Government 
Order the pan of Subordinate Judges were directed to be filled up by officers in the 
category of District Munsifs, Sub-Divisional Magistrate or Presi ency Magistrates. 
That Government Order also by paragraph (II) (v) treated the existing Presidency 
Magistrates as members of the Madras State Judicial Service. This was how the 
integration of the two services became effected. As Presidency Magistrates and 
District Munsifs had before that date belonged to different services the inter se 
seniority between the two categories had to be fixed. This was done on the basis 
of the pay the officers were drawing on 22nd March, 1951, the date of the Govern- 
ment er. This however ca a considerable amount of dissatisfaction to the 
existing Subordinate Judges and Senior District Munsifs who had been recruited 
to Madras Civil Judicial Service years before 1946 when Sri C. D. Venkataraman 
was first appointed as a Presidency Magistrate. This fixation was effected after 
consultation with the High Court. Subsequently on 8th February, 1952, the peti- 
tioner Sri C. D. Venkataraman was appointed as a Subordinate ude and was 
posted as a City Civil Judge. In the Civil Judicial List he was shown as having 
the rank and seniority the Subordinate Judges in accordance with the 
G.O. No. 668, dated 22nd March, 1951. The existing Subordinate Judges and 
the Senior District Munsifs contended that the appointment of a Presidency Magis- 
trate as a Subordinate Judge was unconstitutional as well as pated ee the rules 
relating to the Civil Judicial Service. It was urged that the Subordi te Judges 
who had been appointed to the Civil Judicial Service years before 1946 when Sri 
C. D. Venktaraman was appointed as a Presidency Magistrate were unjustly de- 
prived of their seniority by the ranking effected under paragraph II (v) of G.O. 
No. 668. The Government however rejected this representation. An objection 
was also raised by the Public Service Commission that they should have been 
consulted before the appointment of Presidency Magistrates as Subordinate Judges. 
The petitioner and four other officets who were like him recruited as Presidency 
Magistrates and subsequently were posted as Subordinate Judges were interviewed 
by the Public Service Commission who approved of their appointment. This was 
formally given effect to by G.O. No. 2707, dated 8th September, 1954. The 
seniority assigned to them by the High Court when Sri C. D. Venkataraman was 
appointed as a Subordinate Judge in 1952 was continued. 

While things were in this stage, Sri C.D. Venkataraman wés appointed as District ° 
Magistrate of Tiruchirappalli on 1st January, 1955. The post of a District Magis- 
trate was under G.O. No. 760, dated 27th February, 1950, to be filled up by pro- 
motion from the category of Subordinate Judges and Sri C. D. Venkataraman was 
appointed to this post because of the seniority which he enjoyed among the Subordi- 
nate Judges. Several ae were filed by Subordinate Judges against the ranking 
effected by G.O. No. of 1951 as modified by subsequent Government Orders 
which resulted in Sri C. D. Venkataraman being senior to several others entitling 
him to promotion as District Magistrate. The Government considered these 
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objections aa having some validity and by G.O. No. 1463, Home Department, dated 
16th May, 1956, reftxed the seniority of the five Subordinate Judges who were 
originally recruited as Presideacy Magistrates among the Subordinate Judges as and 
from the date when they actually took charge as Subordinate Judges jn the year 
1952. The Government by the Government Order ested th High Court 
to refix the seniority of these officers on this new basis. is necessarily resulted 
in the petitioner Sri C. D. Venkataraman being assigned a seniority 10 places 
lower than that which he originally held under G.O. No. 668, dated 22nd March, 
1951. 

uP The contention urged in the petition was that when ance the Government 
had in consultation with the High Court fixed by G.O. No. 668, dated 22nd March, 
1951, inter se seniority between the Presidency Magistrates and members of the 
Madras Civil Judicial Service on the basis of the salary drawn by the officers and 
had applied this to him when his service was regularised in 1954 there was no 
power in the Government to revise or refix the seniority departing from the 
principle upon which the original fixation was made. 

The main grounds urged in the petition in support of this attack on the validity 
of G.O. No. 1463, dated 16th May, 1956 were: (1) The order of the Government 
violates the provisions of the Article 311 of the Constitution which enacts that no 
member of a civil service shall be reduced in rank without being given a reasonable 
opportunity of showing cause against the proposed reduction. (2) Under Article 
235 of the Constitution the control over the posting and promotion of as 
baD ing to the judicial service of the State holding posts inferior to that ol a Dis- 
trict Judge is vested exclusively in the High Court and this precludes the State 
Government from interfering with the seniority of persons so as to prejudicially 
affect their promotion in the service. (3) G.O. No. 668 had fixed the seniori 
on proper principles and there was therefore no justification for interfering wi 
the seniority thus fixed. : 

The learned Advocate-General who appeared for’ the State in Opposition to 
this writ urged that the impugned order, dated 16th May, 1956 did not violate 
any | right vested in the petitioner—legal rights which were justiciable or capable 
of enforcement by Courts. Before however dealing with the submission of the 
learned Advocate-General, I shall set out and discuss the contention urged by Mr. 
Venkatasubramania Ayyar. The steps in his argument were these :— 

(1) When G.O. No. 668 was issued, Sri C. D. Venkataraman was a Presid 
Magistrate. Under that G.O. the Presidency Magistrates were placed in the same 

osition as District Munsifls as regards their qualifications for Promotion as 
Subarinate Judes. Before that date the Presidency istrates and District Munsifs 
were members of two different services. ‘There was therefore necessity to define 
inter se seniority between the District Munsifs and the Presidency Magistrates for 
determining the priority for promotion as Subordinate Judges. The District 
Munsifs had been recruited from, inter alia, advocates of three to six or seven years’ 
standing. Sri C. D. Venkataraman and others ae ae him had been recruited 
as Presidency eis lata when they had i for nearly 14 years. Some 
allowance had to made for this basic difference in the qualifications of the 
appointees. The Government had in consultation with the High Court considered 
that the pay drawn by the officers on the date of the G.O. was the most equitable 
criterion and seniority was directed to be fixed in accordance with that rule. There 
was therefore no injustice to the several officers in the judicial service in assigning 
the rank on this basig. 
(2) This seniority had been maintained throughout and was indeed the 
basis upon which the promotion of Sri C. D. Venkataraman had taken place as a 
District Magistrate. The Government however had acceded to the memorials 
and representations by the other officers and without giving an o rtunity to 
the petitioner of being heard had passed an adverse order reducing the petitioner’s 
rank. ‘This was therefore in violation of the principles of natural justice. 
(3) When once the seniority had been fixed a vested right is acquired by 
that to that rank and seniority and this cannot be interfered with by the 


ency 
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Government except as a punishment and admittedly in this case this was not the 
ground of reduction. E 

(4) In order to enable the petitioner to rekief by the issue of a writ of 
certiorari no justiciable right of his need be violated and it is sufficient if there'is 


an infraction of some rule which adversely affects the petitioner. : 


I shall put out of account the ground urged in the petition based on violation 
of Article 311 that there had been a “ reduction in rank ” within the meaning of 
that icle which had been effected without a reasonable opportunity being 
afforded to him against such action. Mr. Venkatasubramania Ayyar frankly 
and I would add very properly, stated that the reduction in rank comtemplated by 
the article was reduction as a punishment and that as in this case no punishment 
was involved the article had no application. Flowing from this construction of 
Article 311 that it does not apply to “ any reduction in rank ” not ordered as a 
punishment the learned Advocate-General urged that any other variation in the’ 
order of seniority to the prejudice of an officer in the civil service could not give 
rise to a right whose violation could be remedied by invoking the jurisdiction of 
the Court under Aritcle 266. The Madras State and Subordinate Services General 
Rules enact the following provisions for determining the seniority among the several 
officers in the State Subordinate Service : 

? “35 (a) : The seniority of a person in a service, class, category or grade shall, unless he has 
been reduced to a lower rank as a punishment, be determined by the date of his first appointment 
to such service, class, category or grade. . . . . 

(b) The appointing authority may, at the time of 


, 


(c) The transfer of a person from one class or category of a service to another class or category 
carrying the same pay or scale of pay shall not be treated as first appomtment to the latter for 
of seniority; and the seniority of a so transferred shall be determined with reference 
to the date of his appointment to the or category from which he was transferred. Where 
any difficulty or doubt arises in applying this sub-rule, senority shall be determined by the appointing 
authority”. 
This was the General Rule and under rule 2 of these rules: 

“Tfany progision in the General Rules contained in this part is t to a provision in the 
Special Rules applicable to particular service. . . . the latter , in respect of that service 
prevail over the provision in the General Rules in this part ”. 

The provision in the Special Rules applicable to the Madras State Judicial Service 
to which the officers in these petitions belonged was in these terms : 

“20. The seniority of a person in a of the ice shall, unless he has been reduced 
toa foe: aak asa Daihen, be deea bythe date of his first oponent to such category. 
+. + . . The appomting authority may, at the time of passing an order appomting two or 
more simultancously to cither category in the service either for the purpose of satisfying the 
rule of reservation of intments or for any other reason, fix the order of preference among them ; 
and where such order bas been fired, seniomty skall be detenrined in actecdance with ie Where 
any difficulty or doubt arises in applying this rule, seniority shall be determined by the appointing 
authority ’’. 3 
It will be seen that there is not muck difference between the operation of the two 
sets of rules. If these rules had been strictly followed, the seniority of Sri C.D. 
Venkataraman who was appointed as a Subordinate Judge in 1952, which formed 
a category of the State Judicial Service, had to be determined by the date of his . 
first appointment to such office. But by reason of other factors including his age, 
his qualifications in the shape of his standing in the Bar as well as the office of the 
Presidency Magistrate which he held before the date of hig appointment to the e 
category of Subordinate Judge, he was justly assigned a rank in relation to the pay 
which he then drew.. This was effected by the exercise of the power of relaxa- 
tion in G.O. 400 dated 26th January, 1950 which incorporated the provisions 
theretofore contained in section 241 (5) of the Government of India Act, 1935, 
into the rules wich were continued in operation by Article 313. It was this d 
from and relaxation of the rule, which was complained of by the other members 
of the service who had been recruited as District Munsifs. The question now for 
consideration is whether the Government having once fixed the seniority by relaxing 
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the rule 20 of the Speical Rules, have the power to refix the seniority by panied 
to the officer a rank lower than what he originally held but not below that to whi 
he would have been entitledsby a strict application of rule 20. This is slightly a 
different approach from that involved in an enquiry as to whether any legal right 
of the officer has been violated giving rise to the interference by the Cofirts in what 
is ultimately an administrative matter, and it-is with this background that I con- 
sider it proper to discuss the submissions of the learned Advocate-General. His 
argument was in these terms :—Article 310 (1) emphasises the common law concept 
of service under Government being held at the pleasure of the Government and 
unless there is any express provision in the Constitution the rule that governs their 
relationship if that it is terminable, and the conditions of service, variable at the 
pleasure of the State. Section 310 (1) is in these terms : 
“gro (1). Except as expressly provided, by this Constitution, every person who is a member 
„of a defence service or a civil service of the Union or of an all-India service or holds any post con- 
nected with defence or any civil t under the Union holds office during the pleasure of the ident, 
and every person who is a m of a civil service of a State or holds any civil post under a State 
holds office during the pleasure of the Governor or, as the case may be, the Rajpramukh of the State.” ” 
The express provision in the Constitution that is referred to in the opening words 
of the article is to be found in Article 311 which provides a statutory protection 
of two classes: (1) which is absolute and which is contained in Article 311 1) against 
being dismissed or removed from service by an authority subordinate to that by 
which the officer was appointed. When a violation of this provision occurs the result 
is really one where “‘the pleasure of the Governor” is not expressed. In other words, 
the dismi or removal is merely a purported act not being the expression of the 
pleasure within Article gro (1) and is therefore null. This proposition is certainly 
table as it flows from the 1 of Articles 310 (1) and 311 (1) read together 
and it is also supported by the decision of the Privy Council in s cass (High 
Commissioner for India v. I. M. Lal), where their Lordships of the Judicial Committee 
designedly used the expression at pages 65 and 67 of the report “ purported ” in 
A to the declaration as to the dismissal which ought to be granted to the 
officer. 
The next point urged was in relation to the scope and legal effect of Article 
311 (2) which affords statutory protection to the officers in relation to three types 
of punishment. The Civil Services (Classification, Control and Appeal) Rules 
_ which regulated the conditions of service, the discipline and conduct of officers in 


the civil service of the Crown in India before the ent of India Act, 1935, 
provided for seven types of punishment :—(1) censure ; (2) withholding of incre~ 
ments or promotion; (3) uction to a lower post or time scale or lower stage 


in a time scale ; (4) recovery from pay of the whole or any of any pecuniary 
loss caused to the Government by negligence or breach of orders ; (5) suspension ; 
(6) removal from the civil service of the Crown which does not disqualify from future 
employment and (7) dismissal from the service of the Crown which ordinarily 
disqualifies from future employment. 
Out of these seven punishments, section 240 (3) of the Government of India 
Act had selected two, dismissal which by defifiition included removal from service 
and reduction in rank and had added a constitutional backing to the provision 
in the service rules which required that the officer should have a reasonable oppor- 
* tunity of showing cause before these punishments were inflicted. The Constitu- 
tion re-enacted this section in Article 311 with the removal from service being 
taken for a definition into the section itself. Based on that, it was urged by the 
*Jearned Advocate-General that the rule of expressio unius was attracted and that the 
service rules whose violation could give rise to enforceable claims were (a) in 
relation to punishments, (b) the punishments being restricted to the three named 
and (c) even in regard to them the only complaint which could be urged by the 
officer was that he was not afforded an opportunity to show cause. Beyond this 
area of constitutional protection it was said that the normal rule that Government 
servants held their office at pleasure applied and that any violation of the service 
ee eS Se 
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rules would not give rise to claims such as would be agitated in Courts oflaw. He 
also urged that even if the basic relationship between the Government and these 
officers were treated as that between master and servant and there were stipulations 
governing service conditions, these could not be specifically enforced by Courts 
and that the interference prayed for by Sri C. D. Venkataraman would, if granted 
virtually amount to the specific performance of a service condition. 


These submissions deserve careful consideration. I shall examine the position 
historically. Upto the enactment of section g6-B by the Government of India 
Act, -1919, the tenure of Crown servants was wholly at pleasure and though un- 
doubtedly there were manifold and diverse rules, special and genewal, in relation 
to the several services, any infraction of the rules could have been remedied only 

departmental appeals if any or by memonals to authorities and on the basis 
that no 1 or justiciable rights were involved, the tenure being one merely at 
pleasure, the civil Courts could not afford any relief. i 


Section 96-B was then introduced into the Government of India Act, 1915, 
by an amendment effected in 1919. It should however be remembered that 
statutory safeguard that was provided by section g6-B was only against dismissals 
by authorities subordinate to that by which he was appointed. The section 
further conferred on the executive power to make rules regulating the conditions 
of service of officers in the civil service and after vesting in the Secretary of State 
the ultimate power in regard to every servant of the Crown imparted statutory 
validity to the conditions then in force. The question which was raised on the 
construction of this provision and which the Judicial Committee had to consider 
in Venkata Rao’s case (R. Venkata Rao v. Secretary of Stats for India in Council) 1 was whether 
the provisions of the section so modified the law that the tenure of the service ceased 
to be one at pleasure, the service conditions becoming so to speak statutory terms 
of a contract governing the relationship between the Government and their servants, 
Their answer was in these terms :— 


“ Section 96-B in express terms states that office is held during pleasure. There is therefore 
no need for the implication of this term and no room for its exclusion. The ent for a limited 
and special kind of employment pleasure but with an added con term that the rules 
are to be observasi is at once too arti and too far-reaching to commend itself for acceptance. 
The rules are manifold in number and most minute in particularity and are all capable of change. 
Counsel for the appellant nevertheless contended with most logical consistency that on the vs 
contention an action would lie for any breach of any of these rules, as for example of the as to 
geve ane ee and Vay many other matters. Inconvenience is not a final consideration in a 
matter of construction but it is at least worthy of consideration and it can be doubted that the 


suggested 
its services would cause not merely inconvenience but confusion. There is another consideration 
which secms to their Lordships to be of the utmost weight. Section 96-B and the rules make careful 
ision for redress of grievance by administrative process and it is to be observed that sub-section 
(s) in concluiod reaitiviw the rapreme authority of tha Secretaiyof State in Gamiel over tha ciil 
service. These considerations have irresistibly led their Lordships to the conclusion that no such 
Tight of action as is contended for by the appellant exists. Itissaid that this is to treat the words 
“subject to the rules” appearing in the section as superfluous and ineffective. . . . They regard 
the terms of the section as containing a statutory and solemn assurance, that the tenure of office 
Fe ee Sate ee ea ee ee 
Toe provinons or appa aa e roles ate made ee Itis i 
therefore that supreme care should be taken that this assurance should be carried out in the letter and 
in the spirit and the very fact that Government in the end 1s the supreme de ining body makes 
it the more important both that the rules should be strictly adhered to and that the rights of appeal 
should be real nghts involving consideration by another authority prepared to admit error, if error 
there be, and to make proper redress, if wrong has been done.’’ 


Section 96-B was in substance reproduced and re-enacted By sections 240 and 241° 
of the Government of India Act, 1935. The slight drafting change in the openi 
words of section 240 (1) as compared with the corresponding terms of section WS: 
(1) which consisted in the omission of the reference to the rules as those subject to 
which the offcer held his office was calculated to emphasise that all civil offices 
were held at pleasure. i 
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Section g6-B (1) read as follows :-— 


B (1).— Subject to the provisions of this Act and of rules thereunder, every perton in the 

civil eerace of the Grown in Tania holds otic oes Se oe res casure, and may be emp 
in any manner required by a proper authority within. the scope of i duty, but no person in t 
service may be dismissed by any authority subordinate to that by which he was appointed, and the 
of State in Council may’ (ex t so far as he may provide by rules to the contrary) reinstate 

any person in that service who has been dismiaed, 

If such appointed by the Secretary of State in Council thinks himself wronged 
ro official su or in a Governor’s province, and on due ication made to that by 
does not the to which he may consider himself enti ed, he may, without prejudict 
to any other Tey tea pan to the Governor of the province in order to claim justice, and 
the Governor is hereby directed to examine such complaint require such action to be taken there- 
on as may appear to him to be just and equitable.” 


A considerable portion of the argument in Venkata Rao’s Casel, was based on the 
opening words which appeared capable of being construed as if the observance of 
e rules which were given statutory recognition, was a necessary condition for the 


exercise of the “pleasure”. These words were eliminated in section 240 (1) 
which runs :— 


“240 (1).—Except as expressly rovided this Act, every who is a member of chil 
service of the Crown m India, Bian A Haha Pavel aE a tadis ee ofice during 
His Majesty’s pleasure.” 


There has been some doubt expressed as to these cases excepted the opening 
words of section 240 (1). As sectipns 200 (2) and 220 (2) which render the tenure 
of Judges of the High Courts and of the Federal Court one on good behaviour do 
not contain any statement that their provisions are an exception to the general 


rule these sections and others like it could not be the ones that were referred to as 
those “ expressly excepted”. 


This apart, however, the only change effected by the Government of India 
Act, 1935, was that by section ae 9 the statute selected two categories of punish- 
ment, Teoisai (which was d so as to include removal from service) and 
reduction in rank and required that before they were inflicted the officer concerned 
should be afforded a reasonable opportunity of showing cause against the punish- 
ment, provisions which were previously some among those in the service rules but 
which been taken out of the rules and enacted in the statute itself. It was the 
correlation between section 240 (1) which stated that the tenure was at pleasure 
and section 240 (9) which brought into the statute certain service conditions and 
the question whether the latter provision conferred enforceable Tights in the sense 
that without their observance ‘ the pleasure’ could not be signified, that was de- 
bated in Lal's Case? and on appeal to Privy Gouncil.2 The argument addressed by 
the Advocate-General of India to the Federal Court in support of a submission that 
under section 240 the tenure of civil officers was wholly at pleasure subject to one 
condition that the dismissal must be by an authority not subordinate to the appoint- 
ing authority, was that section 240 (3) wat merely directory and that it was not 
an exception contemplated by the opening words of sections 240 (1). This con- 
struction was repelled by the Federal Court a decision which was affirmed by 
the Privy Council on appeal. Spens, C.J., who spoke for the majority of the 
Federal Court said referring to the safeguard provided by section 240 (3), (at 
page 143-144). 


“ It can, in our judgment, be regarded as Shi on Constitution Act which while it 
a 


does not alter the tenure of office i His A j ty’s pleasure prescribed by sub-section (1) of 

section 240 or the of dismissal at does impose in certain certain tory obligations 

to be carried out dismissal is effected, breach of which will give to the person y 

affected a cause of action.” 

EO i ae a Fe 
1. (1937) 1 M.L.J. : LLR. (1937) Mad. 1945 F.L.J. 129. - 

s32 : L.R. G4 I.A. Ër 2 ML.J. sa: 


G). + (1948) F. 
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Lord Thankerton said in the Privy Council : : 

“The provisions of section 96-B (1), now reproduced as rub-Sebtion (2) of section 240 of 1935, 
and of sub-sectipns (2) and (3) of section 240 are prohibitory in form, which is inconmstent with 
their being merely permissive.” . : 
There was very little by way of change effected when section 240 was replaced 
the provisions of Articles 310 and 311. Article gro reproduced section 240 (I 
while section 240 (2) was enacted as Article 311 (1). Section 240 (3) became 
Article 311 (2) and the change here was of a drafting nature which consisted in 
bringing in “ removal from service ” which was included in the definition of “ dis- 
missal ” into the body of the article. To the extent therefore that there was any 
non-observance of the requirement as to reasonable Sais insisted on by 
Article 311 G) Lall’s Case? is authority for the position that it gives rise to an en- 
forceable rig 
rules of the service and with reference to the punishment specified in the article 
could give rise to an action or could be redressed by Courts. In my judgment the 
decision in Venkata Rao’s Case?, requires me to answer this question in the negative. 


Even if the matter had to be decided, without reference to the history of the 
provisions and the decisions at various stages but only on the terms of the Constitu- 
tion itself, the question has in my judgment to be answered the same way. Article 
310 lays down in emphatic terms that the tenure of civil servants is “ at pleasure ” 
though subject to the opening words of clause (1) “ Except as expressl provided 
by this Constitution ” which might possibly be a reference to provisions like Articles 
124 (4) and 217 C) roviso (b) as to which there is some doubt and of course to 
Article 311 (1) an k) and also Article 314. On the language of the article of 
the Constitution, the argument scarcely seems open that the “ pleasure ” is qualified 
or conditioned by the observance of the rules framed under Article 309 or other 
similar provisions or continued under Article 313. If I am right so far, the viola- 
tion or infraction of a statutory rule would give rise to a cause of action for being 

itated in Courts only if the nature of the infringement brought it within the 
jurisdiction of the Courts or their competency to afford relief. If the violation of a 
statutory rule géverning governmental action caused an injury to a right enforceable 
in a Court, say a right to property or a right to carry on business or trade, apart 
from the right being guaranteed by the Constitution, the established Courts of 
law would competent to afford relief. In such cases if the jurisdiction of a 
High Court under Article 226 were invoked, there would be ample power vested 
in the Court to redress the grievance. The right, however, that was infringed 
in the case on hand viz., the reduction in seniority was an injury in relation to an 
office that was constitutionally declared to be held at the “ pleasure ” of the Gover- 
nor. I do not therefore see any basis for the contention that a legally enforceable 
right was infringed by the reduction in seniority in the case notwithstanding there 
was a departure from rule 20 of the special rule. The learned Advocate eral 
referred me in this connection to a passage in Joint Anti-Fascist Refuges Committes v. 
Megrath®, reading “ the touchstone to justiciability is injury to a legally protected 
right ” and I consider the test sound. The only manner in which the petitioner 
could urge jurisdiction in this Court to interfere in cases of this sort could be on the 
basis that the service rules and conditions form, as it were, limitations on the “‘plea- 
sure” and that as such their violation gave rise to a justiciable grievance. I feel, 
however, unable to accept this construction of the articles of the Constitution on 
which ultimately such an argument has to be rested. No doubt the power to frame 
rules for the services is vested by the Constitution in the Executive and in the Legis- 
lature under Article 309 but from this the conclusion cannot legitimately be drawn 
that the rules when framed became part of the Constitution so as to be treated as 
falling within the, “ express exception” in the opening words of Article 310 (1). 
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t. The question I have to consider is whether the infraction of other . 
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This reasoning would apply aly whether the impugned order be treated ag 
administrative or quasi-jugjcial and that is the reason why I do not consider it 
necessary to decide the precise category into which the order would fall. 


e Mr. Venkatasubramania Ayyar almost bypassed these considerations and 
urged that there need be no violation ofa legal or justiciable right to enable a 
party to obtain relief by way of a writ of certlorari if an administrative body or autho- 
rity affects by its decision the interest of an individual by wrongly interpreting or 
applying the relevant law be it a statute or a rule made under one. In support of 
this submission the learned counsel relied on the decision of R. v. Manahe Legal 
Aid Committees’. The Legal Aid Committee set up under the Legal Aid and Advice 
Act, 1949, had granted a certificate taking into account the means of a bankrupt 
and di ing the means at the disposal of the trustee who was the applicant 

. for the certificate. The defendants as against whom proceedings with the aid of the 
certificate were launched applied for the issue of a writ of certlorari to quash the 
certificate. The Court of Appeal held that the Legal Aid Committee was a 
body which was bound to act judicially in the matter and was therefore one whose 
decisions could be the subject-matter of a prerogative writ following in this respect 
the principles laid down in the oft-quoted passage of Atkin, L.J., in R. v. Electricity 
Commissioners*. 

The next question considered by the Court was whether the applicants, the 
defendants in the action, could be said to have been persons aggrieved by the 
order of the Committee granting the certificate. It is the dealing with 
this matter that was relied on by the learned counsel in support of his submission. 
which I have set out earlier. . 

“The last tion which arises is whether the applican ts are persons ieved. Ifs0, certiorari 
After quoting a passage from the judgment of Lord Reading, C.J., in Rexv. Richmond 
Confirming Authority®, the learned Tadge (Parker, L.J.), continued : 

“Lord Reading, C.J., then continued—'I believe that to be the true principle upon which this 
Court acts. Here the applicant had an interest distinct from the general inconvenience which may be 
suffered by the law being administered.’ That was a case of li justices having issued 
a licence without jurisdiction and in spite of an objection made by the applicants for tertoren, who were 
rival traders, but the principle is clearly laid down. In the present case the applicants seem tous 
to be persons aggri within this principle. are persons who incur the inherent in having 
to fight a party who has 1 aid. . . . . . Itis true that if the action was fought to judgment 
and the applicants su ed, they might before the trial judge, prove the matters proved before us, 
aD ce Gee E ity, but it seems to us that they 

d not be forced to take this course.” 

I am unable to draw from this passage the inference or extract the principle 
which the learned counsel desires me to. The case is analogous to those which 
we have in our system wherein the defendant is entitled to object to the grant of 

ission to a party to conduct proceedings as a pauper. Certainly he has a 
legal interest in the matter and I, therefore, do not see how this helps the contention 
urged for the petitioner. As Parker, L.J., points out in the last of the sentences 
which I have extracted, the validity of the certificate could have been challenged 
in the action itself. Ifso, it would clearly be a case where a 1 contention open 
to a party in a suit or proceeding was affected by an improper adverse order. That, 
in my opinion, ishes no basis for the argument that no legal right need be in- 
fringed to enable a party to move for the issue of a prerogative writ and it is suffi- 
cient if he is merely inconvenienced or some interest of his which does not amount 

*to.a right is affected 


' Before concluding I must refer to a very faint ipa oer advanced by Mr. 
Nambiar, learned counsel for the ndents in the ari petition, questioning 
the jurisdiction of this Court to issue the writ based on the right not being available 
to control the proceedings of the High Court. Learned counsel urged that the 
impugned G.O. of 1956 had requested the High Court to refix the seniority in 
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accordance with the Government’s decision and as it was the High Court which 
ultimately gave effect to the reduction, the present writ, petition must be deemed 
to be one to quash an order of eee Court. In my judgment, there is no sub- 
stance in this contention. The High Court which is not amenable to the writ juyis- 
diction under Article 226 is the Court dealing judicially with matters and as in the 
present case the function of the High Court was merely administrative’and even 
there, it merely gave effect to a decision of Government, there is no basis for the 
objection raised. 

In tny judgment, therefore, notwithstanding that the order of May, 1956, adver- 
sely affected fhe: interest of the petitioner in that the seniority which he enjoyed 
under the orders passed before that date, was seriously interfered with and this was 
contrary to the rules, the same cannot be redressed by this Court by the issue of a 
‘writ of certiorari. The petition fails. The rule msi issued is discharged and the . 
petition is dismissed. ere will, however, be no order as to costs. 


WAP. No. 487 of 1956.—Sri N. Devasahayam, the petitioner here, was appointed 
by the Government of Madras as an Assistant Commandant, Special Armed Police, 
Madras, in 1948. The appointment was in the police department and under the 
control and supervision of the Inspector General of Police, Madras. ‘The services 
of the petitioner and others who were recruited along with him to the same category 
were utilised during Hyderabad Action. Subsequently when conditions returned 
to normal the petitioner was appointed as a Deputy Superintendent of Police on 
probation by G.O. 4242 (Home) dated 28th September, 1950. ‘This was made 


Hae by Government relaxing all the relevant provisions of the Madras Police 


ervices Rules in favour of the petitioner. After fixing the pay scales of this officer 
and others similarly recruited along with him, it went on to provide : 


“His Excellency the Governor also directs that the candidates should be allowed to count their 
yan the Special Armed: Pollos E Oe) lore as for purposes of increments and seniority in the 
Madras Police m 
There appeared to have been representations to the Government from existing 
incumbents of offices in the police service who complained of this fixation of senio- 
rity of the petitfoner as an unjustified infraction of their rank and seniority. These 
representations were considered and an order, dated g1st March, 1956, the 
Government by G.O. No. 1008 (Home) accepted the representations of the other 
officers and cehited the seniority of the petitioner and others similarly recruited and 
in its operative portion passed an order stating : 


“The Governtnent, thereires now direct that the orders in G.O.Ms. No. , Home, dated 28th 
September, 1950, in so at they relate to seniority of the Deputy Superintendents of Police who were 
recruited direct and those appointed from among Assistant , Special Armed Police. . . 
be reckoned strictly in accordance with the dates of their first appointment to the Madras Police 
By reason of this re-ranking and the re-fixing of the seniority the petitioner had lost 
about 15 places., Complaming of this reduction the petitioner filed this writ 
petition for the grounds thus stated in paragraph 18 of the affidavit, 

“ the petitioner prays that this Hon’ble Court be pleased to set aside the order of the Govern 
ment as illegal, invalid and inoperative, as it brings about a reduction in rank, inflicts a ty al- 
though not so called, deprives the petitioner of a right which accrued and, became more than 
five years ago and alters a condition or term on the basis of which his appointment was made.” 

On these allegations two points arise for consideration. (1) Whether “a 
reduction in rank” specified in Article 311 (2) is one which i8 inflicted as a punish- ° 
ment or whether the expression is comprehensive ones to include every readjust- 
ament of seniority. In a Pamas this is or aad only one answer. I have 
already in dealing with W.P. No. 1131 of 1956 set out the history of this provision 
and I do not consider it necessary to t it. Moreover the reference to a rea- 
sonable opportunity to show cause which is refereed to in the clause can have no 
meaning in to the orders refixing the seniority based on considerations of 
principle or policy. The petitioner cannot, therefore, complain that a constitutional 
Perard enacted in Arde grr (2) has been violated. 
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The next point is whether a mere violation of a statutory rule in relation to 
conditions of service can give rise to a claim for redress by the issue of a prerogative 
right. For the reasons altéady stated in W.P. No. 1131 of 1956 I find this point 
T the petitioner. The result is that this petition fails. Rule nisi is dis- 

and the petition is dismissed. There will be no order as to costs. 


V. S5. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.” 


Present :—Mr. Justice P. RAJAGOPALAN, Officiating Chief Justice AND Mr. 
Justice RAfAGOPALA AYYANGAR. 


S. B. Adityan .. Petttioner® 
D. f 
* S. Kandaswami and others .. Respondents. 
the People Act (XLII A Ba and —Any candidats ` 
i che l pvc Q of 1951) iiion 190 (3) 2 123 Soars ri ad 
have received the bribe—Such persons if necessary San ed Gea ee of oo 1)— 
Power of Election Tribunal to allow amendment by addition of Chee law by Act (XXVI of 1956) 
—Cril Procedure Code (V of 1908), Order 1, adn fpr 
The i te against whom allegations of corrupt practi mad 

sees See th the Representation of the Poople Act, 1 Oe A ete an A 


who is alleged to have committed corrupt practices.” giving and acceptance are both 
necrasary to Coca inte aà bribery, the two are distinct acis and ee aiea ae 

the person gives bribe and the who accepts it and separate ties are 
attached to cach of the acts. a 


Peeve practico in ia pit and Talle aud TAER Terea to tte Be eE Res racic 
the People Act, 1951, as it stood before the amendment in 1956 by Act XXVI of 1956, which 


treated the giving of bribes as a major corrupt t practice and the acceptance of any bribe as a minor 
corrupt practice, it cannot be said that both the giving and the acceptance of bribe are put on a par 


snd included in the term gift in section 123 (1) ( (a) of the Act as it now stands after the 
tance of bribe by a candidate returned candidate or his agent does not constitute 
by iacl ix as defined by rection 198 (1) (4) of the Act and the candidate who is alleged to have 
could not be deemed tted a corrupt practice within the meaning of 
section 1 ion 129 oie Aet and ma ruck a mot a neecmasy pariy to an eon dispute gethin the meaning 
Act 


Oe oes E E E Act XXVI of1956 an Biection 
Tribunal has no longer any power to invoke the procedure under er 1, rule 10, Civil Procedure 
Code and non-addition of necessary parties to an election petition as by section 8, attracts 
the penal consequence of the rejection of the petition under section go (3) of the Act. 


Jagan Nath v. Jaswant Singh, (1954) S. a.J. 257 : (1954) 1 M.L.J. 480 : (1954) S.C.R. 892 (8.C.) 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court wilt 
be pleased to issue a writ of csrflorari calling for the records relating to the order 
dated 5th August, 1957 and made in I.A. No. 1 of 1957 in R.P. No. 98 of 1957 on 
the file of the Election Tribunal, Tirunelveljy and quash the said order. 


S. Mohankumaramangalam, M. K. Nambiar, K. K. Venugopal and V. M. Venugopala 
Menon for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) and T. Martin for Respon» 
den ts. 


The Court made the following 

ORDER :—W. P. Nos. 623, 624 and 799 of 1957.—These applications filed 
under Article 226 of the Consttution arose out of pro ings before the Election 
Tribunal, Tirunelveli, in Election Petition No. 98 of 1957, m which the validity 
of the election of S. B. Adityan was challenged. It should be convenient to refer 
to the parties as they have been arrayed in W. P. No. 623 of 1957 preferred by 
the returned candidate, Adityan. 





~ 
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The petitioner (S. B. Adityan) and respondents 1 to 4 (S. Kandaswami, Athi- 
muthu, Arunachalam and Ramayya) as well as Kosalram, Ahmed Sayeed, Mega- 
nathan and Muthu, nine in all, filed their nominations fór the election to the State 
Assembly from Sattankulam Constituency of Trirunelveli district. Kosalram 
and Meganathan subsequently withdrew their nominations, and three othérs, 
respondent 4 (Ramayya), Muthu and Ahmed Sayeed retired from the contest. 
The petitioner and respondents 1 to 3 went to polls on a March, 1957, and on 
6th March, 1957 and the petitioner was declared elected. The first r ndent, 
Kandaswami, lod an election petition on 15th peor 1957, to avoid the election of 
the petitioner, Adityan. In that petition only four of the nominated candidates 
were impleaded as respondents. Among the candidates not impleaded were 
‘Muthu and Meganathan. 


The averments in sub-p phs 2 and 4 of paragraph IV-A of the election 


_ petition filed by the first respondent were : 


“TV-A (2).—SriM. R. M was candidate for Sattankulam and Tiruchendur Assembly 
‘Constituencies at the election. c first respondent (S. B. Adityan) and his election agent paid him 
a gift of Rs. 10,000 to induce him to withdraw from being a candidate at the election from Sattan - 

Constitu and in pursuance thereof Sri M.R. Meganathan withdrew his candidature at 
the election fom Battanioilani Constituency ’’. 
* * * * ' + + 
“ (4) One Sri G. E. Muthu, a candidate at the election in this constituency, was paid a grati- 
fication of Ra. 5,000 by the first respondent (Sri S.B. Adityan) and his election agent for the pur- 
pose of making him retire from the contest and in pursuance thereof he retired from the contest ’’. 
The Representation of the People Act (XLITI of 1951) hereinafter referred 
to as the Act was amended to a considerable extent by Act (XXVII of 1956). Section 
82 (b) of the Act so amended runs : 
“ A petitioner shall join as respondents to his petition 
+ t * * * + 

Ža (b) any other candıdate against whom allegations of any corrupt practice are made in the 
petition ”’. 

‘The penalty for, failure to comply with the requirements of section 82 (b) is the 
‘dismissal of the electon petition for which sections 85 and go (3) provide. The 
Election Commission had no occasion to decide whether the election petition was 
liable to be dismissed under section 85 of the Act. Before the Election Tribunal 
the petitioner filed I.A. No. 1 of 1957 for a direction to dismiss the election petition 
under section go (g) of the Act on the ground, that failure to implead Muthu and 
Meganathan, who were candidates against whom the election petitioner had alleged 
commission of corrupt practices, constituted a contravention of the mandatory 
provisions of section 82 6). The first r ndent, who was the election petitioner, 
opposed that application, and in his turn he filed I.A. No. 3 of 1957 to amend the 

ection petition by impleading Muthu and Meganathan. The ‘Tribunal dis 
missed both the applications. 

The petitioner, the returned candiflate, preferred W.P. No. 623 of 1957 for the 
issue of a writ of certiorari to set aside the order of the Tribunal in I.A. No. 1 of 1957, 
and also W. P. No. 624 of 1957 for the issue of prohibition to restrain the Tribunal 
from proceeding further with the enquiry into the election petition, which the peti- 
tioner alleged was liable to be dismissed under the mandatory provision of section 
go (3) of the Act. 

Kandaswami, the election petitioner and the first respendent in W. P. Nos. 
‘623 and 624 of 1957, preferred W.P. No. 799 of 1957 for the issue of a writ of certiorari 
to set aside the order of the Tribunal in I.A. No. 3 of 1957. 

All the petitions were heard together with a view to dispose of them by a single 
order. As we have already pointed out, it should be convenient to refer to ihe 
parties as they were arrayed in W.P. No. 629 of 1957. 


Did the failure of the first respondent to implead Muthu and Meganathan as 
respondents to the election petition constitute a contravention of section 82 (b) 
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of the Act was the question which the Tribunal had to decide. It arose for deter- 
minatjon again in these pie before us. Muthu and Meganathan were 
certainly “ candidates” æ defined by section 79 (b) of the Act. They were can- 
didates inst whom also the first respondent made allegations in the election 
petition that he filed. What section 82 (6) further requires is that they must be 
allegations of corrupt practices committed by each of these two candidates, uthu 
and Meganathan. In our opinion, the expression “‘any...... candidate against 
whom allegations of any corrupt practice are made” is to be construed as. “< any 
candidate who is all to have committed ‘corrupt practices.” There is no scope 
for importing any concept of vicarious liability under section 82 (b) as it stands. 


Apart from the allegations in the petition of what the petitioner and his election 
agent did, the allegation in patagraph TV-A (2) in effect, was that Meganathan 
_ accepted a gift of Rs. 10,000 and “in pursuance thereof withdrew his candidature ’. 

A similar allegation in paragraph IV-A (4) was to the effect, that Muthu accepted 
a gratification of Rs. 5,000 and * in pursuance thereof he retired from the contest se 
Did such acceptance constitute a “ corrupt practice ” as defined by the Act is 
therefore the real question for determination in these proceedings. 

The definition of “ corrupt practice ” in section 2 (c) of the Act only takes 
us to section 123 (1) the relevant portion of which runs : 

“ The following shall be deemed to be corrupt practices for the purposes of this Act :— 

1) Bri , that is to say, ift, offer candidate or his t 
other PELETER, that i to say, any gift, or or promise by a, candidate or i agam ey 
of inducing, 

(a) a person to stand or not to stand as or to withdraw from being a candidate or to retire from 
‘contest, at an clection ;” 
We shall omit sub-clause (b) and the Explanation to section 123 (1) as the terms ` 
thereof may not arise for consideration in these proceedings. 

The first contention of Mr. Nambiar, the learned counsel for the petitioner, 
was that on the language of section 12g (1) (a) receipt of a bribe by a can idate who 
either withdrew his candidature or retired from the contest was as much a corrupt 
practice as the act of giving a bribe. The learned counsel urge that the giving 
and the acceptance of a gift constituted a-single transaction. He referred to the 
observations of Lord Esher, M.R., in Cochrans v. Moore! : 

© “The ition before the Court estion of gi t i—that the and th 

preposition before the Court on a question of gift ar nor ix iat dhe one gave and ag 
atonce. It is a transaction consisting of two contemporaneous acts, which at once complete the 
transaction so that there is nothing more to be done by cithe party. The act done by the one is that 
he gives ; the act done by the o is that he accepts. These contemporancous acts being done 
neither has anything more to do. The one cannot give, i to the ordinary meaning of 

without giving ; the other cannot accept then and there a giving without then and 


The further submission of the learned counsel for the petitioner was that when 
section 123 (1) (a) labelled bribery as such æ corrupt practice and defined bribery 
to include any & the expression “ gift ” included both the giving of the gift and 
the acceptance of that gift. 

The legislative practice in India, which followed to a considerable extent the 
legislative practice in England, in relation to the law of bribery as a corrupt practice 
at election by itself, compels the rejection of the construction of the expression 
“ bribery ” in sectidh 123 (1) (a) of the Act for which Mr. Nambiar pleaded. 
Though giving and acceptance are necessary to constitute a gift and the gift itself 
is bribery, the law has always made a distinction between the person who I 
the bribe and the person who accepts the bribe. They are distinct acts, they nave 
always been treated as such, and separate penalties have been attached to each such 
act. 





1. LR. 25 Q.BD. 57 at 75, 76. 
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The English Act of 1854 (17 and 18 Vic. C. II) dealt with a giver 
in subsections (1), (2) and (3) of section 2, and in sub-section (4) it dealt tely 
with the person who accepted the gift. So also did sub-sections (1) and (2) of section 
3- In the Representation of People Act, 1949, (12 and 1g Geo. 6, Ch. 68) sectipn 
92 provided separately for the person who gave the gift ad the person who received 
the gift. Section 92 ran: 

< Any person who corruptly induces or procures any other person to withdraw from being a. 
candidate at an election, in consideration of any payment or promise of payment, and any person 
withdrawing in pursuance of the inducement or procurement, shall be guilty an illegal payment ”. 
Section 99 of the English Act of 1949 defined the persons who were gui®y of bribery 
with reference to a voter. Sub-sections (2) and (3) dealt with a person who gave, 
and sub-sections (5) and (6) dealt with a voter who received the gift. 


With reference to section 25 of the Ballot Act (35 and 36, Vic., C. 33) Lord . 
Coleridge, C.J., observed in Malcolm v. Parry: 1 
“ It must be remembered that we are dealing with a state of the law which makes bribery com- 


plete so far ‘as the bribe is concerned without acceptance of the bribe by the voter, and thata 
corrupt rectipt of the bribe is a separate and independent offence’, 


The Indian Penal Code dealt with offences including offences relating to 
elections. Section 161, Indian Penal Code, provided for the punishment only of 
the person who accepted a bribe. The Illustration to section 109, Indian Penal 
Code, lained that a person who offered a bribe, abetted the commission of the 
offence defined in section 161, Indian Penal Code, the offence defined in section 
161, Indian Penal Code, is only acceptance of the bribe. Section 171-B, Indian’ 
Penal Code, provided separately for the person who gave the bribe and for the person 
who accepted the bribe ; each was guilty of bribery as defined by section 171-B, 
Indian Penal Code. 

An even clearer light is thrown on the subject by the statutory changes in the 
Act, the Representation of the People Act II of 1951) made by the Amending 
Act (XXVII of 1956). As the Act stood before it was amended in 1 56, co t 
practices, which included bribery were dealt with in sections 123 and 1243 "The 
classification was into major corrupt practices which were included in section 123 
and minor corrupt pea which formed the subject-matter of section 124. Sec- 
tion 123 (1) (a) of the Act before amendment ran : 

“ The following shall be deemed to be corrupt practices for purposes of this Act : 

1) Bri that is to say, ift, offer or promise by a candidate or his tor other 
person with the canman oF cmdline on hi saat oy ete ar hia agent oe by any other 
with the object, directly or indirectly, of inducing— 

(a) a person to stand or not to stand as, or to withdraw from being, a candidate at an election.’” 

That constituted what was called a major corrupt practice. It should be fairly 
clear that what constituted a major corrupt peas under section 123 (1) (a) was 
the gift, offer or promise by a candidate or his agent, or by any other person with 
the connivance of a candidate or his ‘agent. It was the act of giving by this class 
of persons that constituted a major corrupt practice. The act of giving was also 
dealt with, but as a minor corrupt practice, in section 124 (1) of the Act, when 
the giving was by a person who was not a candidate or his agent or a person acting 
with the connivance of a candidate or his agent. In both cases, the receipt was 
dealt with separately under section 124 (3) of the Act as a minor corrupt practice. 

The relevant portion of section 124 ran: . 

“ The following shall be deemed to be corrupt practices for purposes of this Act— 
— * * * . * * 

(3) the receipt or agreement to receive, any gratification whether as 2 motive or a reward— 

(a) by a person for standing or not standing as, or for withdrawing from being, a candidate a 
sa e a a 


1. LR. 9 C.P. page 610 at 616. 
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It should be noted that before the Act was amended in 1956, there was no 
distinction between withdrawing a nomination and retiring from the contest. Both 
were within the scope of the ‘expression ‘‘ withdrawing from being a candidate” 
in section 124 (g) (a). As the learned Advocate-General explained, the position 
before the Act was amended in 1956 was this. What could be called the “group of 
givers” of gifts was dealt with in sections 123 (sand 124 (1) and consisted of (1) the- 
candidate, (2) his agent, (3) any other person who made the gift with the connivance 
of the candidate or his agent, and (4) any other person who made the gift not im- 
cluded in the categories (1) to (3) mentioned above. The n who received 
the gift or brike was dealt with separately in section 124 (3) of the Act as guilty of 
a minor corrupt practice. That made it clear that the person who accepted the 
bribe was not adadad within the scope of section 123 (1) or section 124 (1) of the 
Act. A gift must be by one-person to another. The other person, that is the- 

n who received the gift, was dealt with only under section 124 (3) of the Act.. 

t section now stands repealed. We have already set out the provisions of sec- 
tion 12g (1) (a) as they were amended by ‘Act XXVII of 1956. The noticeable. 
changes are that the “giver group” has all been brought into section 123 (1) instead 
of being split up between section 123 (1) and section 124 (1) which was the position 
under the Act before it was amended. The ression “any other person ” as 
it now stands in section 123(1) as amended includes the two classes dealt with. 
separately in the unamended Act (1) any other person (who made the gift ) with 
the connivance of a candidate or his agent—dealt with in section 123 (1) and (2) 
any other person who made the gift, dealt with in section 124 (1) of the amended. 
Act. The further aape is that section 123 (1) as it now stands amended dispensed 
with the requirement of connivance of a candidate or his agent for the gift by any 

n other than a candidate or his agent to constitute bribery. These changes, 
in our opinion, cannot enlarge the scope of section 123 (9 as it now stands to in- 
clude within it both the giving and the acceptance of a bribe. When the Parlia- 
ment repealed section 124 (3), which treated the acceptance of the bribe as some- 
thing distinct from giving off a bribe and treated the acceptance of a bribe 
as only a minor corrupt practice, it is difficult to accept the proposition 
of Mr. Nambiar, that the Parliament intended to put the giving of a bribe 
and the acceptance of a bribe on a parand include both in the expression 
“ gift” in section 123 (1) (a) of the Act as amended. It is certainly permissible 
in construing the scope of an amended provision of an Act to examine 
what the law was before it was amended. At the risk of repetition we have to. 
point out that the law on the subject before it was amended in 1956 kept alive the 
distinction betwten a person who gave the gift and the on who received the 

i After the amendment when, the gift as such is denned as bribery, it seems. 
to us to be clear that the Parliament intended only the giving of the gift to consti- 
tute bribery and a corrupt practice, and not the other aspect of the transaction, 
the acceptance of the gift. 


We have already pointed out that connivance of a candidate or his election 
agent has been dispensed with in defining bribery as a corrupt practice in section 
123 (1) (a) ofthe Act. But it is not every corrupt practice that is within the scope 
of section 100 (1) (b) of the Act, which alone governs the avoidance of the election 

e of the returned candidate. The relevant portion of section 100(1) (b) runs :— 
« |... If the Tribunal is of opinion— 
* + ka a + * 
(b) that any corrupt practice has been committed by a returned candidate or his election agent 
or by any other person with the consent of a returned candidate or his election agent ; 
* a + + 4 k 


the Tribunal shall declare the clection of the returned candidate to be void ”. 

It is not necessary for us to examine in these proceedings the difference bet- 

ween connivance and consent. Section 100 (1) (b) does not enlarge the scope 

of the definition of bribery, which is to be found in section 123(1) (a). What sec- 

tion roo(1) (b) still requires is proof that a corrupt practice been committed 
¿9 
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by a returnėd candidate or his election agent or by any other person. If, as we 
have pointed out earlier, section aT mies excludes the acceptance of a gift from 
the scope of bribery as defined by that sub-scction, thé provisions of section 100 (1) 
(b) cannot.help the petitioner to establish that acceptance as such will constitute 
‘bribery as defined by the Act. We did not understand the learned counsel to put 
forward such a contention. 

` To sum up this portion of the case, we are clearly of the opinion that the ac- 
ceptance of a bribe by a candidate from a returned candidate or his agent does not 
constitute by itself bribery as defined by section 123(1) (a) of the Act, and the candi- 
date who accepted such a bribe did not commit a corrupt practice within the meaning 
of section 123 of the Act. 

The next contention of the learned counsel for the petitioner was that section 
82 (b), which referred to a candidate against whom any allegations of corrupt prac- 
tice are made, would also include within its scope candidates against whom al- 
legation of abetment of any corrupt practice are made. The learned counsel urged 
that even if acceptance of bribe did not by itself constitute a corrupt practice within 
the meaning of section 123 of the Act, acceptance of the bribe would constitute 
abeuncieat the giving of the bribe, and certainly a corrupt practice within the 
meaning of section 123 of the Act. It should be remembered that it was by way 
of illustration that section 109, Indian Penal Code explained that a person who 
gave the bribe was guilty of the offence punishable under section 161, Indian Penal 

e that offence itself being the acceptance of a bribe. It is not necessary for us 
to pronounce any concluded opinion of ours on the question, whether acceptance 
of bribe would constitute abetment of the commission of a corrupt practice as de- 
fined by section 123 of the Act. The commission of an offence and the abetment 
of the commission of the offence are distinct legal concepts. When the law intends 
to punish a person for abetment of an offence, specific provision is made therefor. 
There is no such express provision in section 123 of the Act or in any other pro- 
vision of the Act. Abetment as such, even if it is established, does not, in our opinion 
come within the scope of section 82(b) of the Act, which deals with only allegations 
of the commission of corrupt practices. 

We havesto consider next the third line of argument of the learned counsel 
for the petitioner. That was principally based on the language of section 99 of 
the Act. That deals with what is familiarly known as “ naming ”. The relevant 
Portion of section 99(1) runs: 

“ At the time of making an order under section 98 the Tribunal shall also make an order — 

(a) where any charge is made in the petition of any corrupt practice having been committed 
at the election, recording— 

(i) a finding whether any corrupt practice has or has not been proved to have been committed 
by, or with the consent of, any candidate or his agent at the election, and the nature of that corrupt 
practice ; and 

(u) the names of all persons, if any, who have been proved at the trial to have been guilty of 
any corrupt practice and the nature of that practice : 

Provided that a person who is not a party to the petition shall not be named in the order under 
sub-clause (1i) of clause (a) unleas— 

(a) he has beca given iole to appess Before tie Tiibuzal and to show cause why he should 
not be so named ; an 

(b) if he appears in pursuance of the notice, he has been given an opportunity of cross-exami- 
ning any witness who has already been examined by the Tribunal and has given evidence against, 
him, of calling evidence, in his defence and of being heard.” 

Mr. Nambiar’s ents were as follows : Even if the giving of a gift alone 
constituted bribery and a corrupt practice, and the person who receives the bribe 
is not himself a person who committed a corrupt practice as defined by section 123 
-of the Act, the person who receives the bribe is one who by the very tance 
of that bribe gives his consent to the commission of the corrupt practice that is, 
to giving of the bribe. Muthu and Meganathan were allege to have a ted 
bribes given by the returned candidate and his election agent. Muthu and Mega- 
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mnathan were themselves candidates. The allegation was to the effect that they con- 
sented tọ the commission of the corrupt practice by the petitioner and his agent. 
Therefore, if the truth of the allera taa be established, Muthu and M than 
were ns liable to be named under the provisions of section 99 (1), of the Act. 
The finding could then be that a corrupt practice has been committed by the peti- 
tioner or his agent and or with the consent of Muthu and Meganathan. The use 
of the expression “any candidate” in section gg (1) (a) (i) was sufficient to include 
Muthu and Meganathan. If there was such a liability to be named, the candidates 
ain this case, Muthu and Meganathan, would come within the scope of sectior 82 (b) 
of the Act. e ` 

We are unable to accept the contention, that the liability to be named under 
section 99 of the Act is a test for determining cither the scope of section 82 (b) or 
the scope of section 123 (1) (a) of the Act. We do not consider it necessary to decide 
the question, whether if the allegations made by the election petitioner, the ae 
respondent in paragraphs IV (A) (2) and IV (A) (4) are proved to be true, Muthu 
and Meganathan are fable to be named under section gg (1) of the Act. It should 
be remembered that section 99 does not require every person to be named to be 
added as a to the election petition. "The addition of parties is governed by 
the provisions of section 82 of the Act. We have already construed the expression 
‘in section 82 (b) to mean “‘any candidate who is alleged to have committed corrupt 
practices”. Now if acceptance of bribe is not itself a corrupt practice, the allegation 
that Muthu and Meganathan accepted bribes would not amount to allegations 
against a candidate of corrupt practice within the meaning of section 82 (b) and 
we have already pointed out that section 100 (1) (b) should be confined to persons 
charged with having given a bribe and should not be extended to a person who 
qeceived the bribe. 


We find it a little difficult to accept the contention of Mr. Nambiar, that the 
Parliament which deliberately removed receipt of a bribe from the definition of 
corrupt practice, now embodied in section 123 of the Act, let in receipt of a bribe 
by a candidate alone under the provisions of section 99 (1) of the Act. What has to 
be proved under section gg (1) is that the person has committed a corrupt practice. 
Section gg (1) (a) (i) requires that a person should have been proved at the trial to 
have been guilty of a corrupt practice, that is, he should have committed that cor- 
rupt practice. receipt of a bribe is not itself a corrupt practice, there is yo question 
of Muthu and Meganathan themselves having committed a corrupt practice. 
‘Their consent to the commission of the corrupt practice by the petitioner or hig 

t by acceptance of the bribe could still , under the terms of section 
(1) (a) (2), in the circumstances of this case only the petitioner and his agent whe 
alone constituted what was characterised by the Advocate-General as the “ group 
of gi ». We are unable to accept as a correct proposition of law the contention 
of Mr. Nambiar, that Muthu and Meganathan, who were candidates and with 
whose consent corrupt practices were committed by the petitioner or his agent, were 
themselves candidates against whom the allegations of corrupt practices were made 
in the election petition within the meaning éf section 82 (b). 


In our opinion the decision of the Tribunal, that failure to implead Muthu 
and Megana did not come within the mischief of section 82 (b) and therefore 
of section go (3) of the Act, is correct. The Tribunal was right in dismissing I.A. 
No. 1 of 1957. The rule misi issued in each of the Writ Petitions Nos. 623 and 624 

eof 1957 will a discharged and the petitions will stand dismissed. 


W.P. No. 799 of 1957 is directed to question the legality of the order of the 
Tribunal in rejecting I.A. No. por 1957 preferred by daswami, the election 
titioner. In this petition he has prayed that if the Tribunal, should hold that 
Megaraan and Muthu were necessary parties to be impleaded in the election 
tition on a proper construction of section 82 (b) of the Act, the petitioner might 
Be itted to amend the petition by adding these persons as parties thereto. 
The Tribunal held that if these “ candidates ” were necessary parties the petition 
for amendment filed after the period of time prescribed by section 81 of the Act 
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was not maintainable by reason of the express provisions of section 90(3) of the 
Act. . 

Mr. Mohan Kumaramangalam, learned conas for the petitioner, invited 
our attention to the decision of the Supreme Court in Jagannath v. Jaswant Singh}, 
and sought to pursuade us that the law as there laid down still governed the powers 
of the Tribunal even after the amendments effected by Act XVII of 1956. It 
is sufficient to refer to the headnote of the decision of the Supreme Court to 
apprenitė the point decided in it. The headnote i in the Supreme Court Reports 
reads : 

“ (i) that non-compliance with the provisions of section 82 of the Representa af People 
Act, 1951 and the omission of a proper from the list of respondents is not fatal and the Tribunal 
is entitled to deal with the matter in acco with the rules of the Code of Civil Procedure which - 
have been made expressly applicable ; 
(ii) that ıt is one of the rules of construction that a provision simular to the one in section 8a 
is not mandatory unless non-compliance with it 1s made penal.’ 

The basis of this decision is to be found in the provisions contained in sec- 
tions 85 and go (4) of the Representation of People Ace pL as it stood before the 
amendment. Section 85 dealt with the powers of the tion Commission and 
referred to the stage when an election petition was before it. It enacted that if 
the provisions of section 81, 83 or 117 were not complied with, the Election Com- 
mision should dismiss the petition, This was followed by a proviso, which we 
omit as not material for the present purpose. The proper parties to be impleaded 
in an election ition were specified in section 82. The Supreme Court, had, 
therefore, no difficulty in holding that on the terms `of section 85 the Election Com- 
mission could not dismiss a petition for non-compliance with the terms of section 
82 for failure to`implead the necessary parties. Section go (4) related to the 
pe of an Election Tribunal after the petition was referred to it by the Election 

mmission. ‘This provision read : 

“Notwithstanding an contained in section 85, the Tribunal may dismiss an election 7 
tion which does not comp T, By or section 117”. po 
Even before „the Election Tribunal the failure to implead a necessary SER 
did not attract the penal consequence of the rejection of the election petition, whi 
the failure to comply with the provisions of sections 81, 83 and 117 involved. In 
the contekt of these provisions when section go f “conferred on the Election 
-Tribunal the powers of a civil Court and directed it to follow the procedure prescribed 
for the trial of suits under the Code of Civil Procedure, the Supreme Court had no 
difficulty in holding that the Election Tribunal was vested with the same powers 
to add parties as-under Order 1, rule 10 of the Code of Civil Procedure. 


The amendment of the Act in 1956, however, has changed the entire situation, 
rendering the decision in Jagannath v. Jaswant Singh, no longer applicable. Sec- 
tion 85 as now amended reads: 

“ If the ptovisions ‘of section 81 or secgion 8a or section 117 have not been complied with, tho 
Election Commission shall dismiss the petition ”, 
so that section 82 is now brought within the scope of the penal provision. 

In line with section 85, section go (3) which has replaced section go (4) enacts : 

“The Tribunal shall dismiss an election petition which does not comply with the provisions of 
section 81, section 8a, or section 117, notwithstanding that it has not ben acdc by the Election 
Commissioner under section 85 ”. r 
As the penal consequence of the rejection of the petition has been statutorily 

imposed for noncompliance with the provisions of section 82, it must now be held 
that the rales of the Election Tribunal to invoke the procedure under Order 1, 
rule 10 of the Code of Civil Procedure can no longer apply: The order of the 
Tribunal was therefore right and cannot be interfered wi In view, however, of 
the Tribunal’s finding that failure to implead Muthu and Meganathan did not 
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constitute any contravention of section 82 (b) of the Act, there was no need to 
implead’ them as party respqndents, and the provisions of section go (3) could 
not, therefore, apply. ‘The rule nisi issued in W.P. No. 799 of 1957 is discharged 
and fhe petition 1s dumnised, g 
There will, however, be no order as to costs in any of the Writ Petitions. 
R.M. nr - Petitions Asmlssed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. S 


Present :—MR. P. RAJAGOPALAN, Officiating Chief Justice AND Mr. Justiez 
RajAGOPALA AYYANGAR, 


R. Thangaraja Pandian .. Appellant* 
v. 
Veeraraghava Iyengar . .. Respondent. 


Madras Estates (Abolition and Conversion into Ryotwan) Act ee ee: section 42—Estate taken 
a a EE EE Sor share of compensation by inamdar—Creation 
charge on : i 
_Limitaton Act (LX of 1908), Artide 131— Applicability and scope—Recovary of arrears of melwaram amount 


When the original inam was granted the land out of which the melwaram was to issuc was specified 
only by extent was not localised. Therefore the melwaram was to issue out of every ion of 
the land. This would constitute a charge on the estate and this charge remained eee by 
the later arrangement by which the melwaram was quantified. 


A claim for the recovery of arrears of melwaram amount is a periodically recurring right and 
can be enforced within 12 years under Article 191 of the Limitation Act. 
Article 131 of the Limitation Act applied not merely to a mut for a declaration of a right but it 
also governed the period of limitation for the recovery of the money under such right. 
Ramorin of Calicut v. Achutha Menon, (1914) 26 M.L.J. 377: 1.L.R. 38 Mad. 916: (F.B.), followed, 
Punjab Province v. Pandit Tara Chand, (1947) 2 M.L.J. 389 (F.C), distinguished. 
Appeal against the Order of the Estate Abolition Tribunal, Madurai, dated 
goth March, 1953 and made in O.P. No. 571 of 1952. 
R. Viswanathan and S. Gopalaratnam, for Appellant. 
R. Kesava Ayyangar and K. Parasaran, for Respondent. ° 
The Judgment of the Court was delivered by 
jagopala Ayyangar, J.—The estate of Panayur in Tirunelveli district was 
notified and taken over by Government under the provisions of the Estate Abolition’ 
Act XXVI of 1948, and advance compensation therefor totalling Rs. 14,940 
was deposited with the Estates Abolition Tribunal, Madurai. Thereafter the res- 
pondent before us made a claim under section 42 for the payment to him of a sum 
of Rs. 5,383-10-0 out of the amount thus deposited. This claim has been upheld in 
part by the Tribunal, which has directed payment to the respondent of Rs. 945-7-2 
to be made, and it is this decision of the Tribunal whose correctness is challenged in 
this appeal by the proprietor, the “‘ principal landholder ” of the estate. 
The claim of the respondent preferred under section 42 numbered as O.P. 
No. 571 of 1952 was based on these facts. 


“ From time immemorial the mahajanas the pangalis of the applicant were entitled to a mel- 
waram of 64 kottabs of seed land as dhitta c respondent being entitled to 5 and 31/99 for his 
share.” a. 


In support of his case the respondent filed Exhibits A-r to A-3. Exhibit A-r 
“was an extract from the register of inams of the village, in which it was stated that 
there was a mahajana inam which found a place from the manibam accounts starting 
with Fasli 1212. The extent of this inam was specified as 8 kottahs wet and 5 
marakkals dry, which expressed in acres came to 24.2 acres wet and 25.01 dry. 
This document set out 17 individuals as then in enjoyment of the inam, noting 
one Sami Aiyan aged then 40 years being entitled to 5 and 31/32 shares with a 
remark that the total of the karais in the was 33. It also made a note that 
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in the neighbouring village of Vayali Kulam the then owners also possessed shares, 
which were set out. The respondent then went to state that the melwaram was 
subsequently quantified, and that as the representative of these inamdars, he was 
for his share entitled to the sum claimed. 

It is now common ground that the land, which was ject of this grant 
was not at the date of the grant or even inam settlement pelse but was merely 
melwaram due on an 8 kottahs of land out of the total extent of lands in the vill 
At some date not now ascertainable the share of the melwaram payable to 
inamdars was settled with the landholder at 26 kottahs, 20 marakkals and 2} padis 
of paddy. 


The respondent claimed that there had been arrears in the payment of his 
share out of the 26 kottahs, etc., of paddy between Faslis 1351 to 1359, and made a 
claim for a sum of Rs. 1,769-9-0 as representing these arrears. "Phe value of tho 
future payments was computed at Rs. 3,614-10-0 that was claimed in the appli- 
cation under section 42. 


There was no dispute regarding the existence of the inam ; nor 
the amount in paddy, which was substituted for the yearly melwaram eE 
in respect of these unlocalised lands. 


The appellant raised four grounds in Sua to this claim : (1) That the 
compensation amount had been deposited with the Tribunal on grd July, 1951, and 
that the petition under section 42, O.P. No. 571 of 1952, which was filed on 2gth 
June, 1952, was beyond the period of limitation prescribed by section 42 and was 


therefore barred; (2) That the respondent, V hava Iy had not 
established his identity as a representative of the ori inamdar, Sami Ai 
whose, successor in interest he claimed to be; (3) in any event the clai 


to the arrears of payments for any period beyond 3 years ae barred by limitation, 
and that the Tribunal could not allow the arrears for the g years claimed in the 
petition ; (4) That the amount expressed in terms of money as that due for arrears 
was not based on a proper computation of the price of paddy at the relevant periods. 


Along with O.P. No. 571 of 1952, the respondent filed an application to excuse 
the delay in his filing the petition. In the affidavit in support of iť the respondent 
had stated that he was not aware of the precise date of the deposit, and that con- 
sequently the delay in filing the O.P. within the period of six months should be 
excused, The Tribunal, though it did not pass any reasoned order on this appli- 
cation, allowed it, and it must therefore be held that it was satisfied that the res- 
pondent had just cause for not his petition in time. We do not see any error - 
on this head in the order of the Tribunal to be rectified in the appeal. 


The next point was in relation to the identity of the respondent, Veeraraghava 
Iyengar as the successor-in-interest of Krishna Aiyan referred to in Exhibit A-1. 
The only ground urged for this before the Tribunal, and repeated before us also, 
was that whereas the respondent, was an ly , the individual named in Exhibit 
A-1 was an Ayyar. The Tribunal hàs rale this contention on the ground, that 
there are several communities among the A e where the suffixes Ayyar and 
Iyengar are indiscriminately used athe same family and this by itself was, therefore, 
no reason to reject the respondent’s case. We are in entire agreement with this ° 
view, which we confirm from our own experience. 


oe third point was regarding the validity of the claim for any period ond , 
three c Tribunal allowed che claim for more than*three years by ho jholding” 
that the E payineni of this melwaram constituted a charge on the estate. 
counsel for the appellants strenously contended that the Tribunal committed an 
error in so holding. The Tribunal referred to the decision of a Bench of this Court, 
Krishmah v. Lodd Govinda Doss1, as authority for the view. It was there held by Vára- 
dachari and Pandurang Rao, JJ., that a suit for the recovery of Kavimera b 
a grant of a portion of the melwaram of a certain village in a zamindari was govern aed 
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by Article 131 of the Limitation Act, as being a suit to establish a periodically re- 
curring right, which could be,enforced within a period of twelve years. The learned 
Judges, also held that the liability in that case constituted a charge on the zamindari 
estate. s 

Mr. Viswanatha Iyer, learned counsel for the appellant attacked both the 
points involved in that decision. First he said that the decision of the Full Bench 
in Zamorin y Al Achutha Menon}, on the proper interpretation of scope of Article 
191 of the Limitation Act Which bad been followedia k hniah v. Lodd Doss* 
was no lo law by reason of a pronouncement of the Federal Court in 
Punjab Pr v. Pandit Tara Chand?. Secondly it was urged that the payment 
in the present case could not constitute a charge on the entire estate. We 
are unable to uphold either of these objections. In Zamorin of Calicut v. Achutha 
Menon}, a Full Beach of this Court held that Article 131 applied not merely to a 
suit merely for a declaration of the plaintiff’s right but it also governed the period 
of limitation for the recovery of the sums due under such right. The learned Jiga 
examined all the previous decisions, and held that he agiert used in Article 
131 though not free from doubt, pointed to the conclusion that it covered both 
these matters, namely, the declaration as well as the recovery of the dues under the 
right so declared. White, C.J., who delivered the main opinion said : 

“The question of the existence of the right is no doubt distinct from the question of the right to 
recover moneys if it 1s established that the right exists. It is, however, difficult to see why the period 
of limitation should not in both cases be the same, as it is in the case of a suit for a d tion of a 
right to maintenance and in a suit for arrears of maintenance. If the contention of the appellant is 
well founded there is no article which deals specifically with the period of limitation m the case of a 
suit to recover moncys due under an alleged periodically recurring right. There is force in the conten- 
tion that the use of the word ‘establish’ and the fact that there is one article in the case of a suit 
with reference to a periodically recurring nght, and not twoas in the case of suits bescd on an 
alleged right to maintenance (ses Articles 128 and 129) indicate that the Legislature intended to deal 
with both classes of suits in Article 11.” i 
This decision of a Full Bench has been followed in this Court ever since in 
numerous cases. The judgment of the Federal Court, which learned counsel 
urges has overruled this Full Bench decision, was in relation to a suit ‘by a public 
servant for the recovery of the arrears of his he One of the cont&ntions raised 
by Government was that this suit was barred. Lordship Zafrullah Khan, J., 
who dealt with this point about limitation considered the applicability of various 
articles of the Limitation Act, which counsel on either side contended were re- , 
levant to such a case. Articles 115 and 102 were put forward on behalf of the 
Government. They were rejected as inapplicable for reasons, which are not material 
in the prebent context. Counsel for the public servant in that case urged two Arti- 
cles as applicable, Articles 131 and 120. The Court held that the latter was the 


one more appropriate. ` 
Dealing with Article 131 Zafrullah Khan, J., said : 

“Article applies to suits to tablish a peroidically recurring right. The period of limitation 
provided by the Article is i yeu and begins to run when the plaintif is first ichid the enjoyment of 
the right. ‘A claim to recover arrears of pay is manifestly not onc to establish a periodically recurring 
right. ? 

This last sentence is relied on as conflicting with the decision of this Court in Zamora 
of Calicut v. Achutha Menon', and as in effect overruling it. We are wholl unable 
fo accept this argument. We understand the sentence to mean no more that 
a salary due to a publie servant is not a periodically ing right within Article 
131. ‘The attention of the Court was not drawn to the various decisions of the several 
High Courts as to the proper interpretation of the words in the first column of Article 
131 and we cannot, therefore, hold that without any consideration of the difficulties 
involved in co ing those words in a restricted sense, the Federal Court intended. 
to overrule the long line of decisions of this Court on the topic. 
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The next point urged before us was as to whether the ndent had a charge 
in respect of the payments due to the pangudars. When the original inam was 
granted, the land out of which the melwaram was to issue was specified only by 
extent and was not localised. Therefore, the only conclusion possible is that the 
melwaram was to issue out of every portion of the land in the estate. This would, 
therefore, have constituted a charge on the estate. Learned counsel, however, 
urged that when by reason of the later arrangement, the amount due for melwaram 
was quantified into 26 kottahs, etc., of paddy, it became transformed as it were into 
a rent due under a permanent lease, and that without any express provision there- 
for no charge for the rent would exist. We are unable to uphold this contention. 
The nature of the obligation imposed upon the holder of the estaft Soe ee by 
the inam grant and confirmed at the inam settlement was not altered by reason 
of the substituted arrangement. The judgment in A.S. No. 230 of 1894, which was 
a previous proceeding in which certain pangudars su y sued to recover the 
arrears of the amounts due to them give some indication as to the manner in which 
this fixation took place. The learned District Judge there remarked that the 
average for particular periods was taken as the basis, and this was fixed for the 
future without reference to good or bad seasons, the actual yield during any parti- 
cular year being wholly ignored. This would, therefore, indicate that there was 
no basic change in the ube Mabe ph saudades or in the obligation of 
the proprietor, but only that instead of payments which might vary with the actual 
Seni S from the lands, this became fixed quantities of paddy. If as we hold, 
there was a c under the terms of the inam settlement it follows that it remained 
.unaffected by the quantification of the payments. In this connection some re- 
-liance was sought to be placed on the allegation in the petition, O.P. No. 571 of 
“1952, where Bie tespondent had used the words ‘ permanent lease’. But in the 
context it is clear that he was merely trying to reproduce what he considered was 
the decision in the proceeding of 1892 to 1895 culminating in A.S. No. 230 of 1894 
to which we have already referred. We have gone through the entirety of this 
judgment of the appellate Court, and there is no basis for the contention that the 
‘substituted ent partook of the nature of a permanent lease. In our 
ppinion, the Tribunal was right in holding, that there was a charge on the esta 
-for the payntent of these sums. 


The last point that remains to be dealt with is as regards the conversion into 
-money of the respondent’s share of the 26 kottahs, etc., of paddy. Learned counsel 
+ pointed out that the Tribunal committed an error in thinking that the appellant 
ad in his statement put the price of paddy in the relevant years at Rs. 8 per kottah. 
‘Though there is justification for this complete it does not help the ap t. The 
-Tribunal had directed the parties to file statements as to the price of paddy, and 
the respondent put it at Rs. 15 per kottah. If, as is now pointed out, the appellant 
did not suggest any figure as the price during the relevant period, it would be seen 
that the statement of the Tribunal, that the figure of Rs. 15 per kottah mentioned 
-by the respondent stood uncontradicted, is correct. 


There are no merits in this appeal, which fails and is dismissed with costs. 
V.S. . Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


° PRENT :—Mnr. JusTicg RAJAGOPALAN. 
Madurai Municipality, by Commissioner .. Pellttoner* 
. v. 
K. N. K. Jagannatha Ayyar .. Respondent. 


Madras Distrut Municipalities Act (V of 1920), section 354 (2)—Bar of civil swits—Scope and-extent of 
—Moanicipal assessment based on proper eaquiry—Cor vaca af the quantiom of assessment—If could bs ques- 
tioned in Civil Court. 

Civil Procefurs Code (V of 1908), section 115—Revistonal jurisdiction of High Court—Fiading of fact 
itor Coe Walaa bp try eget ae oth Jaa b 

Section 354 (2) of the Madras District Mumicipalities Act is intended to provide a real protection 
to the Chairman and Council of a Municipality that ın cases where they have proceeded in the matter 
* of assessment in accordance with the provisions of the Act no suit will lie against them even if their actual 
decision 1s Wronk: The Civil Court is neither an te nor a revisional authority to determine 
the correct ren value on which an arcament coil made. Ani erroneous assesemen hent oya moni 
cipality would not ini amount to an arbitrary exercise statutory power, if m c enquiry 
o enlai bythe Act us held before the actual assessment. acs 

Though the Migh Court will not distirb & fading of fact by the lower Court in exercise of its revi 
sional jurisdiction, still where the ing is based on a proach to the relevant statu + 
sions, the High Court could interfere er section Tis, Ga ure Code. aa 

Petition under section 11 Š of Act V of 1908 praying the High Court to ‘revise 
the Decree of the Court of the Subordinate Judge of Madurai, dated 13th September, 
1954 and passed in A.S. No. 244 of 1953; preferred ee the Decree of the Court 
of the District Munsif of Madurai Taluk, dated 2nd September, 1953 and passed 
in O. S. No. 208 of 1953. : 


K. Vesraswamt, for Petitioner. 
M. S. Venkatarama Ayyar, for Respondent. 
The Court delivered the following 


Hao e EN ndent was the owner of the resideħtial building No. 
57, South Vadampokki Street, Madurai. The petitioner, the Madurąi Munici- 
pain, was the tenant of that house till 1942, and the monthly fent was Rs. 60. 
ereafter it was rented by the owner to one Krishnier, and the fair rent for that 
building was fixed at Rs. 47 a month by the Rent Controller. In 1949, the plaintiff 
himself obtained possession of the house for the occupation of hisson. Subsequently 
on 16th July, 1951, the house was rented to Dr. Kaliappan. The respondent claimed 
that under the registered rent deed, the rent payable by the tenant Dr. Kaliappan 
was Rs. 75 amonth. The municipal assessment of this building was Rs. 53-4-3 
half year, the annual rental value being taken as Rs. 526. For each of the 
LR in 1951-1952 the Commissioner of the Municipality proposed to enhance 
the assessment to Rs. 226-12-6 per half year, the annual value of the building being 
Rs. 2,240. That provisional assessment was confirmed by the Commissioner 
after notice to the respondent. The respondent appealed to the Municipal Council 
and reiterated his contention, that the monthly rental value was only Rs. 75 and 
that the assessment should be on that basis. The Municipal Council fixed a rental 
value of Rs. 120 per month and reduced the half-yearly assessment to Rs. 196. These 
amounts were apparently paid under protest. 


The ag oer instituted the suit, out of which this application arises, claiming 
a refund of Rs. 1 3242-0, which represented the diterence Between the assessment 
as finally determined by the Municipal Council and assessment which accordi 

to the plaintiff, should have been fixed on the footing that the real rental value of 
the buuding was Rs. 75 a month. The plea of the defendant Municipality was 
that the suit was Barcel under the provisions of section 354 of the Madras District 
Municipalities Act. A 
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The learned District Munsif upheld that defence and dismissed the suit. On 
appeal, the learned Subordinate Judge set aside the decree of the trial Coyrt and 
decreed the plaintiff's claim. It is the correctness oftMe ap te judgment that 
the defendant-petitioner challenged by his application under section 115, Civil 
Procedure Code. A 


The learned Subordinate Judge correctly posed the question for determination 
in appeal : 


“ Whether the provisions of the District Municipalites Act have not in substance and effect been 
camplied with.” 


The finding of the learned District Munsif was the enhancement of the tax 
on the suit property was not ultra vires and illegal which in effect meant that the 
provisions of the Act had been complied with, and therefore the ban imposed by 
section 354 (2) applied. That finding was not accepted by the learned Subordinate . 
Judge. e learned Subordinate Judge record 
“ I have therefore no doubt as to the assessment ha been made caprici taking 
into consideration the materials placed by the Milan a Er aoa ee 
case of non-compliance with the provisions of section 82 (2) of the Act in substance*and effect and 
that section 954 (1) cannot therefore operate as a bar to the plaintiff coming forward with the suit.” 
The learned counsel for the respondent (Plaintiff) pointed out that it is the 
revisional jurisdiction under section 115, Civil Procedure Code, that has now been 
invoked. The learned counsel urged that the question, whether there has been 
substantial compliance with the Act, is one of fact, which has to be determined with 
reference to the particular circumstances of the case. That was what was laid 
Pp in Miya Coal Kama Kakinada v. Standard Life Insurance Co.1, and reiterated in 
Council, Kumbakonam v. Messrs. Rall - Brothsrs*. The learned counsel 
loins even though the a Hea Court differed on that question 
abet fact fre e trial Court, the finding of Fa dea Court should not be disturbed 
in exercise of “the revisional jurisdiction of Court. 


The contention of the learned counsel for the petitioner that though the question 
posed for determination by the learned Subordinate Judge was correct, the approach 
the learned Judge adopted in answering that question vitiated the finding, is in 
my opinion, well founded. It was certainly not the province of the Civil Court 
to decide on the material placed either before the statutory authorities or before 
the Court what was the correct rental value on the basis of which the assessment 

_cbuld be determined. The civil Court is neither an appellate nor revisional au- 
thority for that purpose. The learned counsel for the petitioner would appear 
to be well founded, when he urged that the learned appellate Judge’s view, that 
-the rent deed executed by Dr. Kaliappan, showing that the rent agreed upon was 
only Rs. 75 a month, should have determined the issue, and that the correct rental 
value hod be taken only as Rs. 75 a month, really furnished the basis for his fin- 
ding, tbat the revision of the assessment made by the statutory authorities was 
capricious, “ without taking into consideration the materials placed by the 
plaintiff before the defendant”. e 


In Lakshmanan Cheti y- Municipal Council, Trichinopoly?, Reilly, J., in d 
with the contention that *‘ no assessment which is incorrect does in substance an 
effect a with the provisions of the Act—that an incorrect assessment has no 
legal basis”, observed : 


' “Tf that argument is accepted, then section 954 (2) of the Actis no protection against a suit of 
ho is not in complete agreement with the Municipal Council about the justice of bis sastarieae: 
Fie mo debt fat he aging wan intend © prod el rotevog othe Caran and he 


with the Act, no suit will lie them even if their actual decision is A disappointed assesses 
certainly cannot escape tht against his suit by describing the action ‘the Council or the Chair- 
fee de seinen or by Uiiig any nthe? diene language’. 





rm (I 10 M.L.J. 401: I.L.R. 24 Mad. 205 2. ) 6r 8 MAL 748 at 
at eS oe) i 3- ER 1928 ban tere, 
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The learned Subordinate Judge held, in effect, that there was no proper enquiry 
before the assessment was ised, and that vitiated the exercise of the statutory 
power of the Commissioner fo revise the assessment and also the appellate power 
exercised by the Municipal Council. That there was an enquiry by the Commi- 
sioner after the issue of the notice to the plaintiff informing him of the yd ees 
to revise the assessment was common Boui, Further D.W. 1, the Revenue cer, 
deposed : i 

“I was present when the Commissioner conducted the revision enquiry. P.W. 1’s (Plaintiff’s} 
son and his kariasthan were present for that enquiry. They had brought documents and receipts. 

But they showed only Rs. 75 as rent per mensem.’ 

D.W. 1 deposed further that the Commissioner directed him as the Revenue 
Officer to conduct further enquiries, and that on that enquiry he came to mow. 
that the monthly rental collected by the plaintiff from Dr. Kaliappan was really 
Rs. 200. D.W. 1 also gave evidence of the scope of his other enquiries with re- 
ference to other houses in that locality. It is true that D.W. 1 did not make 
a written report to the Commissioner of his enquiry. Exhibit B-7 showed that the 
Commissioner had a discussion with the Revenue Officer before the Commissioner 
accepted the Revenue Officer’s report to him, that the actual rental was Rs, 200. 
The learned District Munsif commented on the failure of the plaintiff to place on 
record the evidence of Dr. Kaliappan. The learned Subordinate Judge commented 
on the failure of the Revenue cer, D.W. 1, to examine Dr. Kaliappan during 
his enquiry. The learned Subordinate Ju apparently overlooked the fact, that 
the correctness of the decision of the Commissioner was not real the issue for de- 
termination before this Court, even assuming that it was open to e learned Subor- 
ordinate Judge to examine meticulously the scope of the enquiry conducted by 
the Revenue Officer. It is also a little difficult to accept the final conclusion, that 
there was no proper enquiry. The statutory authority to conduct the enquiry was the 
Commissioner. e plaintiff had an opportunity to make his representations to the 
Commissioner. It was open to the Commissioner to make further enquires himself 
or to depute any of his subordinates to conduct the enquiry. The Revenue Officer 
conducted the enquiry and reported orally the results of his enquiry to the Com- 
missioner. I am unable to understand how this is not substantial compliance with 
the requirement, that there must be an enquiry before the poen of assessment 
is determined. To determine the quantum of assessmentin thi case, thè quantum 
of the rent actually received had to be determined. The question at issue was not 
what was the possible or probable rental value of the bui ding. The question ať 
issue narrowed itself down to this : Was it Rs. 75 a month that the plaintiff actually 
got from his tenant Dr. Kalhappan which was the plaintiff’s claim, or was it Rs. 200 
a month that the plaintiff was in actual receipt of as rent, which was the case put 
forward by the Revenue Officer. The quantum of evidence necessary to support 
the final conclusion, that Rs. 200 was the actual rent that the plaintiff received, 
was a matter for the statutory authority to decide. As I said, the evidence dis- 
closed that there was an enquiry before the Commissioner discharged his statutory 
duty to determine the quantum of assessmert. That the Revenue Officer did 
not make a written report in no way affected the real question, did the Commissioner 
as the statutory authority substantially comply with the requirements of law. 


e The learned Subordinate Judge referred to section 82 (2) of the District Muni- 
cipalities Act. I fail to see how that really affected the question at issue. As I 
said, the question even before the Commissioner had narrowed itself to: Was it 
Rs. 75 or Rs. 200 that the plaintiff actually received as rent for the building ? 


Even if the Commissioner had arrived at an erroneous decision, the roper 
forum for redress was the Municipal Council to whom an a peal lay. The plant 
availed himself of that right and appealed to the Municipal Council. The Municipal 
Council came to the conclusion t Rs. 120 a month was the real rental value of 
the building. The learned Subordinate Judge observed : 

` “Tt must be either a case of the plain Sa PEF 75 as contended by him, or a case 


of Rs. 200 being received by him as rent as con the defendant. I do not see how, in bete 
ween the two, rental has been fixed at Rs. 944, under Exhibit B-11.” : 
e 
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It was certainly within the jurisdiction of the statutory authority, the Municipal 
Council, as the appellate authority, to fix on the material placed before it the quantum 
of the actual rent received. To limit the jurisdiction of the Municipal Council 
to a choice between Rs. 75 and Rs. 200 is certainly to misconstrue the scope of the 
jurisdiction vested in the Municipal Council as the appellate authority. Again, 
even if the conclusion of the Municipal Council that Rs. 120 was the actual rent 
realised by the plaintiff was erroneous, that was not open to correction by a civil 
‘Court, As I said it was not the duty of the Civil Court to determine what was 
the assessment that could be lawfully levied or to decide as incidental thereto what 
was the actual rent the plaintiff received. Py 


There is one other feature I have to notice. Even if the plaintiffs grievance 
was that there had been no proper enquiry either by the Revenue Officer or by 
the Commissioner that could have been redressed when he appealed to the Municipal 
‘Council. It is a little difficult to say on the material on record that the plaintiff 
had not a full opportunity of making his representations to the appellate authority, 
the Municipal Council. ether in disposing of the appeal the Municipal Counci 
‘substantially complied with the requirements of law was the real question, and 
that question could only be answered in the affirmative. The learned counsel 
for the respondent urged that the erroneous finding of the Commissioner, without 
.a proper enquiry by the Revenue Officer, vitiated the exercise of the appellate 

wer of the Municipal Council. I am unable to accept that contention. It is 
-only presenting agai the same unacceptable argument, that an erroneous decision 
by the Municipality would amount to an arbitrary exercise of the power vested 
in the Municipality. 

The learned counsel for the ndent referred to Narayan Chandra Dutt v. 
‘Chairman, Municipal Commissioners, Panipat. That can have no application to the 
facts in issue in the present case. As I said, the real question was, what was the 
rent actually received by the plaintiff. The plaintiff claimed it was Rs. 75 ; the 
‘Commissioner was of the view it was Rs. 200 ; the Municipality took the view it 
-was Rs. 120. ‘ , 

In deternsining the respective spheres of the civil Court and the statutory 
authority it is well to bear in mind the principle laid down by Varadachariar, J., 
in Secretary of Stats v, Meyappa’. 

. « Statutory tribunal or authority which has to arrive at a decision as to the existence or non- 
existence of certain facts before proceeding to take further action under the statute, is acting within 
‘the jurisdiction in making that decision even though wrongly ene! it mamune fom civil procedings 
to quash that decision except such as are by- the statute”. 

It was the statutory authority that had to decide first what was the actual rental 
-received, and on the basis of that fix the assessment payable by the owner of the 
“house. 

Since the finding of the learned Subordinate Judge, that there had been no 
-substantial compliance with the requirements of the Act, was vitiated by his wrong 
approach to the problem, I am constrained to differ from him and accept the con- 
chion of the learned trial Judge, that there had been a real compliance. 

The decree of the learned Subordinate Judge is set aside and the petitioner , 
«will be entitled to his costs both in this Court and in the lower appellate Court, 


RM. ` Petition allowed. 


Doren o ee 
1, L.R. 57 Cal 162—A.LR. 1930 Cal. 38. Mad. 241. ~ 
2. LLR. (1937) Mad. arr: AIR. 1937 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


z Present :—Mnkr., JusTicg RAMASWAMI. 
P. D. Viswanatha Reddiar’s estate by P. D. Narayayana- 


‘swami Reddiar .. Petitioner" 
U. 
K. Dhanraj Sowcar . Respondent. 
Madras Buildings (Lease and Rent Control) Ad (XXV of 1949), section 12-B—Rmwirional 
Scape of—Interfa — Application for eviction on groands of wilful default of tenant in 
rent and on c requarement of landlord for om occupation—Conaurent fi default 
et Colne eal peta a order of eviction—District Judge aside order 
cass for fresh al on grounds that ths second ground have bean gone tato—Propristy and legality 
or Procedure Code (V of 1908), sectton 115—Scope —Remand—Duscretron—Exerciss of—Priag- 


The powers of revision under section 12-B of the Madras Buildings (Lease and Rent Control) 
Act, 1949, are int: aded to be exercised with a view to and not to defeat the ends of justice 


Where substantial justice has been rendered, the revisional should not interfere, merely because 
NA SAE E aSo tela and that if the revimanal Court had tried the case, it would have come to a 
different conclusion. There can be no mterference with of fact unless such findings have 


been reached by a consideration of irrelevant or inadmissible evidence or they are so perverse that no 
reasonable person could have reached such a conclusion. There can be no interference on questions 
of law unless any provision of law has been misconstrucd or there is an erroneous unders of the 
law applicable to the matter. These principles apply both to the High Court and to the District 
Court. 


Case-law reviewed. 


Where, in an ication for eviction on the ground of wilful default in payment of rent and on 
tHe groun of tona requirement of the landlord for his own occupation, both the Rent Controller 
d the Appellate Authority under the Rent Control Act found that the tenant was guilty of wilful 
default in the payment of rent and ordered his eviction on that ground alone, but ns District 
Judge, in reyision without applying his mind atal] to that qucstioh; ser aide the concurrent orders 
and remanded the matter for fresh to the Rent tollet: holding that the application 


should have been disposed of also on other ground put 

Hald, that the remand order was th proper. Where the ies have been content to 
get the eviction matter disposed of on one (he two eronda ut f , and the decision of one of 
a be a a maces he ten must be held to be improper and un- 


sustainable. Remand 1s an exercise of judicial discretion which cannot be abdicated or rested an the 
Bee pao eter et ea bers ee ay lest worse might be- 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the District Court of Chingleput, dated 5th December, 1956 and made 
in Civil Revision Petition No. 95 of 1 se preferred against the Order in C.M.A. 
No. 8 of 1956 on the file of the Court o. oe Subordinate Judge of Chingleput pre- 
ferred against the Order of the Rent Controller, Chingleput, in R.G.P. No. 55 of 1954+ 


L. V. Krishnaswami Ayyar, for Petitioner. 
P. Kothandaraman, for Respondent. 


‘The Court delivered the following 


JUDGMENT.—This is a revision petition filed against the order of remand made 
by the learned District Judge of leput in regard to the concurrent order of 
eviction made by the Rent Controller, Chingleput, and the appellate authority, 
the learned Subordinate Judge of Chingleput under the Madras Buildings (Lease 
and Rent Control) Act. 


The facts are: The petitioner, landlord, before me, filed an application before 
the Rent Controller for eviction of the respondent, tenant, from his house on the 
two grounds issible under the Act cited above, siz., wilful default in payment 
of rent and that he (landlord) required the Tons remises for his bona Jide occupation. 
The tenant could be evicted under either of these grounds. Both the Rent Con- 

troller and the Appellate Authority found that the tenant was plainly guilty of 
wilful default in the payment of rent, Therefore, they ordered eviction of the te- 


nant. In the revision provided under section 12-B of Act, viz., empowering the 


*ORP. No. 507 of 1957. 17th July, 1957. 
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District Judge to call for and examine the records relating to any order or pro- 
‘ceeding under this Act for the purpose of eee eet as to the legality or pro- 
pen of such order or proceeding, the learned Di ict Judge, without applying 
is mind at‘all to the question whether the eviction ord on the ground of wi 

default was illegal or irregular or improper, set aside the orders of the lower Courts 
and remanded the matter for fresh disposal by the Rent Controller, in the lignit 
of the observations made by him, viz., that the application should have been di 
posed of also on the other ground for eviction raised but not gone into because the 
ground of wilful default was sufficient for disposal of the eviction petition. There- 
upon the present revision petition has been preferred to this Court. 

The scope of revisional powers under this Act have been the subject-matter 
of repeated secon the substance of which is that in revision it would not be 
proper for the revisional Court to substitute its own appreciation of the evidence, 
in place of that of the Court below. The mere fact that if it had tried the case 
it would have come to a different conclusion on the facts would be no ground for 
interference with a finding of fact. The distinction between revision and appeal 
must be maintained and revisional proceedings should not be converted into an 
appeal. There can be no interference with findings of fact unless the finding has 
been reached by a consideration of irrelevant or inadmissible matter or it is so per- 
verse that no reasonable person could have reached that conclusion. Unless there 
is something palpably wrong with the finding of facts which is backed by evidence 
a revisional Court should not interfere with it. There can be no interference on 
questions of law unless any provision has been misconstrued or there is an erroneous 
understanding of the' law applicable to the matter. The powers under section 
12-B are intended to be exercised with a view to subserve and not defeat the ends 
of justice. Where, therefore, substantial justice has been rendered, the revisional 
‘Court will not interfere merely because it has jurisdiction to do so. These principles 
apply mutatis mutandis to the District Judge and High Court. The revisional powers, 
though wide, are discretionary and have got to be exercised not as a matter of course, 
but only in the interests of justice. It is not obligatory on the District Judge in 
every case when an application is.made to it under section 12-B (1) to call for the 
records. It isenot necessary that in every case arising under section 12-B (1) the 
' District Judge must record his reasons for declining to interfere in revision ; 
Balasubramania Pillai v. Govindarqjulu Naidu, Shambagavalli v. Dana Lakshmi3, In re 
Murugayya Pillai*. Krishnavem Ammal v. Danushkott Nadar+, Sasiwarana Thevar v. 
Ponnu*, (Grounds of interference by the Revisional authority restated by 
Rajamannar, C.J.: Sasiwarna Thevar v. Ponnu®. See Kapa Kasi Viswanathan v. 
B. Madan ht, Stoakali Goswami v. Emperor”, Algoo v. Rex’, See also 
R. Mathrubu and R. Srinivasan’s The Madras Buildings (Lease and Rent 
Control) Act, 1949, (M.L.J.)(1955) Edn. at pp. 177-178. . 

Bearing these principles in mind if we examine the facts of this case, we find 
that the remand ordered by the learned District Judge is thoroughly improper. The 
parties have been content to get the eviction matter disposed of on one of the two 
grounds put forward and the decision of one of which was sufficient for the disposal] 
of the controversy. The Rent Controller in the last paragraph of his order states : 

“I therefore consider that the respondent has been guilty of wilful default in payment of rent , 
to the petitioner, who is consequently entitled to an order of eviction. That being so, I do not think 
it is necessary for me to go into the second ground of application, vig., petitioner’s requirement for 
the suit shop for the use of the estate.” : 
The learned Appellate Authority, in paragraph 3 of his judgment, states : 

“The lower Court has not given a finding as regards the question whether the premises was 
required for the use of the petitioner and no arguments were also advanced before me in that respect. 
“Therefore, I do not give any finding on this point.” 


1. (1955) 2 MLL-J. RO page 3. S 1957) 1 MLL.J. 158. 

2. (1933) 2 MLL.J. (N.R.C.) page 21. ; as 1 MLJ. 223. 

3. (1 a MLJ. 59: g 1944) A.L.J. 419. 

4 . No. 1241 of 1958) (1956) 2 MLL.J. - (1949) 4 D (AIL) 264. 


(N.R.C_) page 57. 
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In these circumstances the remand was improper and is not sustainable. When 
such isethe case the fact thateven the parties were not averse to a remand, lest pro- 
“bably worse might befall them, is no ground for a remand. Remand is an exercise 
of judicial discretion by the learned District Judge which cannot be abdicated, and 
in regard to which there can be no judicial self-abnegation and rested on the half- 
hearted acquiescence of the parties who might be fearful that if they appeared un- 
duly obstructive to what the learned District Judge ‘was thinking to fe a proper 
course, worse might befall them. « 


In the t, the revision is allowed and in the circumstances without costs- 
The orders of the lower Court and the appellate Sub-Court are restored. 


P.R.N. —— Revision allowed, 
HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mk. Justice RAMASWAMIL. 
O. Ramadoss .. Appellant* 


D. 
R. Sanhasi Chettiar and others .. Respondents. 

Malicious prosecution—What amounts to—Foundation of action for damages—Onus of preof—Facters 
to be proved in a suit for damages for malicious prosecution. 

The foundation of an action for malicious prosecution lies in abuse of the process of Court by 
wrongfully setting the law in motion and it is designed to discourage the perversion of the machinery 
-of justice for an muproper purpose. Since publie licy en exposure of crime, actions for 

for malicious prosecution are vi strictly by Courts and the arden of poft very Reapy 
on the plaintiff. 

Before a plaintiff can succeed in an action for damages for malicious prosecution, it should be esta- 
dlished that—{a) the defendant prosecuted the plaintiff; (b) the prosecution has ended in favour of the 

intiff ; (¢) the prosecution was without reasonable or cause ; (d) the defendant was actuated 

malire ; and (e) the plaintiff has suffered special or the proceedings are such that in their 
very nature are calailated to imjure hia hongur or credit. If any one of these clements is lacking 
the plaintiff cannot succeed in purposes 
of malicious pry tion is not restricted to prosecutions in the strict sense known to the Code of Cri- 


Appeal against the Decree of the Court of the Subordinate Judge of Dindigul 
in Appeal Suit No. 8 of 1954, preferred inst the Decree of the Court of the District 
Munsf of Periyakulam in Original Suit No. 536 of 1952. 


T. P. Gopalakrishnan, for Appellant. 

P. S. Chandrasekharan and P. S. Ramachandran, for Respondents. 

The Court delivered the following 

Jovowenrt.—This is a second appeal preferred against the decree and judg- 
ment of the learned Subordinate Judge of Dindigul in A.S. No.8 of 1954, confirming 
the decree and judgment of the learned District Munsif of Periakulam in O.S. No. 
596 of 1932. 

The facts are : In Thevaram in Madurai District there is a Cardamom Planters 
Co-operative Bank Ltd. It is managed by an elected directorate Oe its Pre- 
sident. It is the duty of the President to supervise all matters connected with the 
bank. He is also the treasurer and is in charge of all the properties of the bank. 


This bank has for a long time been subscribing and getting newspapers for the 
use of the staff and its members. These when accumulated are sold and the pro- 
ceeds credited in the bank’s accounts. There is no dispute that 4 or 5 days prior 
to 26th January, 1950, Ind ence Day, the appellant Ramadoss as the then 
President of the sold accumulated newspapers, tins, gunny bags, used-up 
ink-jars, etc., for Rs. 50 to Pavuna Chettiar, Ayyathambi Nadar, Natarajan Chettiar 





*8,A. No. 207 of 1955. 27th September, 1957. 
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and others of Thevaram at the bank premises and got the amount from the pur- 
chasers. ‘The amount has not been brought to the credij ef the bank in the aceounts. 


There had already been ill-feelings between this Ramadoss and some others; 
Therefore, this matter was seized upon with avidity by the opponents of Ramadess. 
Thereupon a reference was made to the Deputy Registrar o perative Societies 
_ and lawyers including a Barrister were consulted and legal opinion taken and the 
General Body authorised a complaint being preferred against Ramadoss for mis- 
appropriation. 

On the foot of these prior proceedings a complaint was filed ineC.C. No. 36 
of 1951 and disposed of by the Additional First Class istrate (II), Madurai. 
Before the Magistrate seven witnesses were examined on behalf of the prosecution 
who established that Ramadoss sold old newspapers, old tins, empty ink jars, gunnies 
and a wooden rack belonging to the Bank and Aid fot bring the sale proceeds to the - 
` cash account of the Bank. But Ramadoss contended that the articles disposed 
of belonged to certain defunct institutions which had been earlier located in the same 
building and that the amount realized was set-off against a portion of the white- 
washing expenses of the Bank building preparatory to the celebration of the 
Independence Day. The learned Magistrate concluded that on the materials 
there was no satisfactory and dependable evidence to find that pe ER 
sold by the accused Ramadoss lonued ahs Bank or that the mis- 
appropriated the sale proceeds for himself and discharged the accused under 
section 253 (1), Criminal Procedure Code. 


Ramadoss thereupon filed a suit for damages for Rs. 2,000, for malicious pro- 
gecution. Both the Courts below came to the conclusion that the defendants 
reasonable and probable cause far launching the prosecution against the plaintiff 
and so the plaintiff was not entitled to any . Therefore the suit was dis- 
missed. Hence this second appeal by the defeated Ramadoss. 

The action for damages for malicious prosecution is part of the Gommon Law 
of England. In India as in other parts of the Commonwealth like Australia the 
law on the subject is exactly the same as the law in England and the United States 
of America. ` i 


For a com tive study of malicious legal poe under the three systems 
sse Chapter II page 850 and foll. of Clerk and Lindsell on Torts, Eleventh 


Edition (1954), Chapter XXV, 849 and foll. of Anand and Sastri, Law of 
Torts (1952), Restatement of the Pity of Torts as adopted and promulgated by the 
American Law Institute at Washington, D.C., Vol. ITI, Ch. page 379, fol. 
and J.C. Fleming, The Law of Torts (1957) (The Law Book Co. of Australasia 
Pty. Ltd., Ch. , pages 618-636). 

The foundation of the action lies in abuse of the process of the Court by wrong- 
fully setting the law in motion and it is designed to discourage the perversion of the 
machinery of the justice for an improper purpose. The gist of the action as 34 
American Jurisprudence, page 703, puts it is the putting of legal process in force, 
regularly for the mere purpose of vaxation or injury, or as 38 Corpus Juris puts 
it the gist of the action is that plaintiff has been improperly made the subject of 
legal process resulting in his damage (page 383). 

Professor Winfield in his well-known work on Law of Torts narrates the long 
history of this tort taking us back to the old writ of conspiracy ds odio st atla which 
was in existence as carly as Edward I’s reign and how ys progress towards its. 
modern equivalent had to make way slowly between two competing principles, 
ziz., the freedom of action that every man should have in bringing i to 
justice and the necessity for checking lying accusations of innocent people. (4th 
edition (1948) pages 610-611). 

Thus malicious prosecution a very ancient action, regarded as a remedy is 
a distinctive action ex delicto for the recovery of damage to person, property or 
reputation shown to have proximately resulted from a previous civil or crimi 
P ing which was commenced or continued without probable cause but with 
malice and which has terminated unsuccessfully (38 Corpus Juris, page 383): 
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It was only in 1698 that this action for for malicious prosa: 
tion wag placed on a fim basis in Savile or Savill v. Roberts!, and cessor ` 
Winfield concludes this histofical exposition by pointing out that even then it has 
become so much hedged about with restrictions and the burden of proof upon the 
plaixttiff is so heavy that no honest prosecutor is ever likely to be deterred by it from 
doing his duty, and it is notable how rarely an action is brought at all much less a 
successful one, for this tort. Therefore to cite 34 American Jurisprudence, page 705, . 
again it is frequently said that the action for malicious prosecution is not favo 
in law but a better way of expressing the idea is to say that the action should be pro- 
perly guarded and its true principles strictly adhered to since public policy favours 

e exposhre of a crime hick a recovery against a prosecutor obviously tends to- 
discourage. Harper on Torts, U.S.A., Chapter XVI, page 581 : It is highly desira- ` 
ble that thoge reasonably suspected of crime be subjected to the process of criminal 
law for the protection of society. It is unnecessary that the citizen be accorded 
immunity for bona fide efforts to bring anti-social members of society to the bar of 
justice. Again it is necessary that one individual be free to protect his own personal 
rights by resort to the Courts without the threat of a counter suit for damages in 
the event he is unsuccessful. All the restricts resulting from these various- 
interests and principles of social policy are reflected in the usual formula for the 
tort of malicious prosecution that the plaintiff must show (a) that proceedings 
had been instituted against him (b) for an offence which was groundless as- 
evidenced by the successful termination of the proceedings in his favour and (c) 
which were instituted against him by the defendant without probable cause and 
from malicious motives. e 

In a suit for gnan Ia malicious prosecution the plaintiff has to prove as. 
laid down by their Lordships of the Privy Countil in Mohammed Amin v. Jogendra- 
Kumar Bannerjee?, that the defendant has prosecuted the plaintiff, 2.6., instituted 
criminal pr j or certain other proceedings reflecting upon the plaintiff’s . 
honour or character (2) that the prosecution has ended in favour of the plaintiff ; 
(3) that the defendant has prosecuted without reasonable and probable cause; (4) 
that the defendant in prosecuting was actuated by malice, łe., an indirect and 
improper motive ; and (5) that the plaintiff when the proceedings are other than 
criminal proceedings has suffered special damage, unless the p ings are such 
as from their very nature are calculated to injure the credit or honour of the plaintiff. 
To sum up in the language of 34 American Jurisprudence, page 703, a malicious. 
prosecution is one that is begun in malice without probable cause to believe it can 
succeed and finally ends in failure. If any one of these elements is lacking the 
result is fatal to the action. (Indian) Anand and Sastri Law of Torts, page 850; 
Ramaswami Iyer, The Law of Torts, Fourth Edition, c 317; Venkatesa Iyer,. 
Law of Torts, page 498; (English) Clerk and Lindsell on Torts, Eleventh Edition, . 
Page 82; Salmond on Torts, Eleventh Edition, page 789; Underhill’s Law of Torts, 
15 ition, page 276, et seg; (American) Restatement of the Law: Torts, Volume - 
III, section 653, page 392; 34 American Jurisprudence Malicious Prosecution, S.I., 
page703 and foll.; 38 Corpus Juris, page 386, 6. 3; Fleming, page 619 (Australian). 
The term “ prosecution ” will normally mean criminal proceedings in general. 

But for the purpose of the tort of malicious prosecution, it includes all criminal pro- 
ceedings to which any moral obloquy is attached. The word “ prosecution ” in the- 

hrase “ malicious prosecution ” is not to be taken in the restricted sense in which 
it is used in the Code of Criminal Procedure. It is not essential that the sah 
proceeding should have been of such a nature as to render a person against whom . 
it is taken liable to be arrested, fined or imprisoned. Thus, proceedings under ` 
section 476 of the Code of Criminal Procedure and proceedings under section 13 
of the Legal Practitioners Act would constitute a prosecution within the meaning ` 
of the Law of Tort. The prosecution must, however, as pointed out in Pollock on 
Torts, Fourteenth Edition, at page 249, have been for an offence of which a convic- 
tion would carry reprobation impairing the party’s fair name. It is not enough that- 

IL. (1 1 Ld. Raym. : 1 Salkeld 14: Car- 256:LR. I.A. 193: A‘LR. 1 P.C. 108 
thew pee Mod. a0: 5 Moa. 223: 9I BR 14 a). 1 = 1 

2. (1947) a ML.J. 27 : I.L.R. (1948) 1 . 
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the proceedings were penal in form as is the case under many administrative 
statutes. Wiffenv. Bailep!, Sreeramulu v. Kolandatvelu*, y 

In order to entitle a plaintiff to succeed in a suit for damages for malicious 
prosecutions the first essential to be established by him is that there was prosecution 
of the plaintiff by the defendant. A prosecutor has been described as a man actively 
instrumental in putting the law in force. A person would be a prosecutor where 
he files the Saal himself or has it filed through the instrumentality of an agent 
or a counsel. A private person at whose instance and report the prosecution is 
launched by the police is a prosecutor within the meaning of the present context : 
Gaya Prasad v. Bhagat. But the case would be otherwise, where the defendant 
anerely gave an account of his honest suspicion about the plaintiff to the police, 
who nou any further activity on his part had started a case against the plaintiff. 
Thus a mere informant cannot be a prosecutor. There is a sharp distinction bet- 
‘ween giving information and making complaint upon which prosecution is based.” 
The question whether the defendant was real prosecutor or informant is to be 
determined by his conduct “before and during the trial. Periya Goundan v. Kuppa 
Goundan*, Manickam v. Munuswami®, Rajagopal v. Spencer @& Co.,*, Shanmuga v. 
Kandaswami". To render one liable for malicious prosecution it must appear that 
he was the proximate and efficient cause or instigated “ or was ” active y instru- 
mental as Fleming puts it, in ee the law in motion ; some affirmative act 
or procuration in connection with the prosecution must be ahown: Damby’s Case?. 
Therefore witnesses cannot be sued for : Fakir Mohammed v. Fakir Nanji®, 
Shanmuga v. Kandaswami*; Cabasi v. Vila}® (distinction : Witnesses are not “ self. 
starters’). For the purpose of a suit for damages for malicious prosecution, the 
prosecution cannot be said to have commenced unless and until a process has been 
issued for the plaintiff to appear ; Sheik Mesran v. Rainavelu}1, Arunachaala v. Chinna 
Muniswamt?4, p Kons v. Kuttu Karuppan1, Sanjiol v. Konerit4. Their Lordships 
of the Privy Council in Muhammad Amin v. Tuati have ere down a different 
test, viz., whether criminal proceedings have reached a stage at which damage to the 
plaintiff results ; See also (adian) Anand and Sastri Law of Torts, page 850; Rama- 
swami Iyer, Law of Torts, Fourth Edition, page 319; K. G. Kale, the Law of Malicious 
Prosecution (1930), page 8 ; Mitter, Defamation and Malicious Prosecution (1954), 
Part I, Chapter II, page 202 and following; Venkatesa Iyer, Law of Torts (1935), 
Chapter XXI, page 498 and following, D. N. Guha, Defamation and Malicious 
Prosecution, page 101 and following; (English) Clerk and Lindsell on Torts, Eleventh 
Edition, 852 ; Salmond on Torts, Eleventh Edition, page 740; (American) 34 
American Jurisprudence, sections 22-26, pages 715 and following; Restatement of 
Law : Torts, Volume III, Chapter section 654, page 3°95 38 Corpus Juris, 
section 22, page 394 and following ; Fleming, pages 621-622 (Australian), 


In order to succeed in a suit for malicious prosecution, the second essential 
is that the plaintiff must establish that his prosecution by the defendant ended 
in his favour. ‘The reason for this proposition is that if in the proceeding complained 
of the decision was against the plaintiff and was unreversed, it would not be consistent 
with the principle on which the law is administered, for another Court, not oR 
the Court of Appeal, to hold that the decision was come to without reasonable an 
probable cause. The word “ ended” is the operative word. If the plaintiff was 
convicted, and the conviction was quashed on appeal, he can still sue as the proceed- 
ings ended in his favour. Where the plaintiff is convicted of an offence similar to, 
but less grave than the offence with which he was charged by the defendant, the 
defendant may still be liable for malicious prosecution of the graver offence. A ° 





1. L.R. (1915) 1 K.B. 600. 8. 43 L.T. 603. 

2. 2 3 I.C. 974 (Mad.). 9- ALR. 1932 Sind ag. 

3. (1 I MET 3% : L-R. 35 I.A. 189: 10. (1940) R o 
I.LR. 30 525 (P. II 


30. 
j 1912) 25 MLJ. 1: LLR. 97 Mad. 181. 
(1919) 37 MLJ. 294: LLR. 42 Mad. 12. 1926 M.W.N. 527. 


4 
$ 1g. (1941) M.L.J. 200. 
i 1915) 29 M.L.J. 694. 14. me 50 : 7 LL.R. 49 Mad. 315. 
- (1920) 12 LW. 87. me 1947) 2 M.L.J. 27: 51 QW.N. 723: 
7- (1920) 12 LW. 170. . L.R. 74 LA. 193 (P.C.). 
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‘Prosecution may end favourably not only by acquittal but also and favourably by 

i , discontinuance gf the pie excepting where it is due to the im- 
possibility or impracticability of bringing the a to trial or dismissal of the 
‘complaint: (Indian) Anand and Sastri Law of Torts (1952), page 857 ; Rama- 
swaæmi Iyer, The Law of Torts, Fourth Edition, page 320; Venkatesa Iyer, the Law 
of Torts, page 501; Mitter, Defamation and Malicious Prosecution, page 223; K. G. 
Kale, The Law of Malicious Prosecution, page 27; (English) Clerk and Lindsell on 
Torts, Eleventh Edition, page 858; Salmond on Torts, Eleventh Edition, page 747; 
(American) American Jurisprudence, section 27, p 718 and following; Re- 
statement af ake Law,: Torts, Volume III, Chapter KIX, section 659, Topic 2 ; 

8 Corpus Juris, Malicious Prosecution, sections 47-48; Fleming, page 624 
(Acateilan): 

The plaintiff must show that the defendant prosecuted him without reasonable 
‘and probable cause. It is when he has led some evidence to this effect that the 
defendant can be called upon to show the existence of such a cause. The onus 
lies heavily upon the plaintif; Srinivasa Tatachariar v. Thiruvenkatacharit, ‘This 
rule may appear to require the plaintiff to prove a negative, viz., that the defendant 
had not reasonable and Probable cause for the prosecution. But in the words 
of Bowen, L. J. 

“if the assertion of a negative is an cssential part of the plaintiff’s case, the proof of the 
asecrtion still rests upon the plaintiff”: Quartz Hill Gold Miming Co. v Eyre’. 

When the plaintiff has produced evidence which if unrebutted would 
entitle him to succeed the onus shifts to the defendant to establish the contrary, 
that is the presence of reasonable and probable cause. To sum up as has been set 
out in Halsbury’s Laws of England (Hailsham Edition), Volume XXII, Part I, 
page 21, the plaintiff in proving the absence of reasonable and probable cause has 
to prove a negative and in general need only give slight evidence of such absence. 


“ Reasonable and probable cause ” means simply reasonable cause, the word 
bable being used with its original meaning of “ probable ” and hence “ reliable ”. 
e conjunction of the adjectives “reasonable” and “ probable” is a heritage 
from the redundancies in which the old pleaders delighted. Salmond observes 
that probable is synonymous with reasonable and means a good cause and that 
pro causa was not unknown to classical Latin. The American case-law as 
well as American text-books speak only of probable cause and do not make use of the 
pe “ probable and reasonable cause”. We naturally follow the English practice, 
e Australians also do the same (Fleming, page 619). ; 


In a suit for malicious prosecution the important question is whether the facts 
as known to the defendant or reasonably believed in by him at the material time, 
constituted a reasonable cause for the prosecution. 

__ The following extracts from the Standard Text Books on the Law of Torts . 
will be helpful. 

Salmond on Torts, Eleventh Edition, page 742, has the following to say : 

“Reasonable and probabie cause means a genuine belief, based on reasonable grounds, that the 
proceedings are justi In Hicks v. Faulkner’, Hawkins, J. said I should defme reasonable and 
probable cause to be an bonest belief in the guilt of the , based upon a ful conviction, founded 
on reasonable grounds, of the existence of a state of circumstances which, assuming them to be truc, 
would reasonably lead any ordi , prudent and cautious man, placed in the position of the accused, 
to the conclusion that the person charged was probably guilty of the crime imputed.” 

*In Ramaswamy Iyer’? Law of Torts, pages 321-326, it is stated : 

“ The issue is one of fact in the ordinary sense that it isa conclusion to be drawn from the circum- 
stances. It is a question of law in d in the sense that it is for the Judge and not for the jury to 
decide. Where it is shown that the d t did not believe in the plaintiff’s guilt, there is no reason- 
able and probable cause for him and he cannot be heard to say that the real facts which were unknown 


to him would make out the plaintiff’s guilt. In such a case the defendant’s conduct is conclusive 
evidence not merely of absence of reasonable and probable cause, but also of malice. Where it docs 
a A es Pg ee 


1. AIR. 1992 Mad. 6o01. g. (1878) L.R. 8 Q.B.D. at 171. 
g. (1883) L.R 11 Q.B.D. 674. 
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not appear that the defendant had no belief in the plaintiff’s guilt, the plaintiff must show that the 
defendant’s conduct was unreasonable in the circumstances. Recklesmess, haste, failure to make 
enquiries or test his information or grounds of suspicion woulde Wt evidence of such conduct. On 
the other hand, the fact that he placed his information fairly before his lawyers and acted on | 
advice would be evidence of the contrary. The existence of mere ds of suspicion would not 
reasonable cause. The plaintiff is bound to give some evidence which will prima fecis t abecnce 
of reasonable and pro cause; if he does, the onus will then be shifted to the def t to rebut 
it. Whether mere proof of the plaintiffs iingcence would besuch- evidence woud, depend onthe 
facts o case.” 


But as pointed out in Clerk and Lindsell on Torts, Eleventh Edition, page 864: 


a e nae DORDE e ENE Po Lg 0 sec R Be Eas Ste cadence as veil be 
legally sufficient to secure a conviction. Damson v. Vansandau™, the defendant had preferred a 
charge of i agonal the pleut on the evidené ofan alleged accomplice, and ıt was held 
that he might well have reasonable and probable cause. An accomplice or tainted witness may give 
evidence sufficient to make out a prima facis case and warrant the preferring of a criminal 
though it might not be sufficient evidence upon which to convict. Neither is it necessary that 
defendant should act only on legal evidence and inquire into everything at first hand. It is sufficient 
if he proceeds on such information as a prudent and cautious man may reasonably accept in the 
ordinary affairs of life ; and ıt is for the plaintiff to satisfy the jury that there was a want of proper 
care in testing that information. 


> 


It is not justifiable to commence a prosecution on mere suspicion . . ee 


y American Jurisprudence, pages 731-792 (section 47) defines probable cause 
as follows: | 

“ Many definitions of the term ‘ probable cause’ as used in actions for malicious prosecution, 
differing more or less in their are to be found in the decisions. Thus, for instance, probable 
cause for a criminal tion has defined as a reasonable ground for suspicion, supported 
by earcimni tances wifftbientiy strong in teneci tO Wint a cautiwa, or an some CART TATIE E 
prudent man in the belief that the party is guilty of the offence with which he is charged as the exis- 
tence of such facts and circumstances as would excite belief in a reasonable mind, acting on the facts 
within the knowledge of the prosecutor, that the person was guilty of the offence for which 
he was prosecuted, and as such facts and circumstances as, communicated to the generality of 
men of ordinary and impartial minds, are sufficient to raise in them a belief or real, grave suspicion 
of the guilt of the person. With reference to civil actions, probable cause has been said to be such ` 
reason supported by facts and circumstances as will warrant a cautious man in the belief that his 
action and the means taken in prosecuting it are legally just and proper. ‘ Probable cause’ in this 
connection, does not mean sufficient cause; and the question in the action is not whether there was 
in fact a sufficicoe cause for the prosecution or proceeding complained of, since the acquittal or failure 
of the shows that there was not. A definition sufficiently exact to meet satisfactorily every 
ponile et wo be difficult, xf not impossible, to furnish for the complete legal idea 

the term ‘ probable cause’ is not to be gathered from a mere definition. However, notwi - 
ing the dilterenf wordings of the many judicia! definitions before referred to, there seems to be suMeient 
mıbstantial agreement among them to warrant the statement that the standard of conduct for begin- 
ning or continuing any proceeding, whether civil or criminal, is that of a reasonable or ordinarily 

ent man placed in the same situation as the defendant. That is of 2 reasonable man would have 

ieved and acted under the circumstances as the defendant did, there would be bable' cause; 
otherwise not. It 1s to be noted that the conduct of the defendant is to be ed in view of what 
appeared to him atthe timeof insututingthe prior proceeding, notin the light of subsequently 
appearing facts’’. 
Restatement of the Law: Torts, Volume III, section 662, defines probable 
cause as follows :— a 

“ One who initiates criminal proceedings against another has probable cause for so doing if he 
(a) reasonably believes that the person accused has acted or failed to act ın a particular manner ; and 


(b) (i) correctly believes that such acts or omissions constitute at common law or under an 
existing statute the offence charged against the accused, or 


(i) mistakenly so believes in reliance on the advice of counsel under the conditions stated in 
section i 


38 Corpus Juris sets out in section 35, pages 405-406, the “requisite knowledge of 
prosecutor, as follows :— 


“ The facts relied upon to constitute probable cause may be those which are within the personal 
knowledge of the tor, or those of which he learns from , information derived from others, 
or both. Probable cause ia wanting where he acts on facts within his own knowledge which, to his 
knowledge, do not constitute a crime ; or where notwithstanding the sufficiency of the facts on which 

- he makes this accusation, he has knowledge of other facta which satisfactorily show accused’s innocence.. 





1, (1863) 11 W.R. 516. 


I] RAMADOS8 0. SANHASI CHETTIAR (Ramaswami, J.). 85 


If he acts on information derived from others making an accusation, these facts to operate as a defence 
by way of probable cause must relate to the question of guilt. And the test of the sufficiency of the 
resulting dmowledge is whether is would have justified a prudent, honest and strong suspicion of the 
guilt of accused. Obviously mere rumour or information of a vague and indefinite nature, or infor- 
mation which the party making the accusation knows to be false or which does not tend to establish 
the guilt of accused, ora meie rtatement by third parha that they believe that accused had com- 
mitted a crime, does not establish probable cause for a prosecution.” 


But as pointed out in the next section : 
“ The prosecutor is not bound to verify the correctness of cach item of information, or to investi- 


te the crime itself, or to institute an inquiry into the character and antecedents of accused 

ore he att tt seton iot a ceitiinal prosecution, where he has information on which he is 
entitled to rely, Sr to act as a spy on accused for the purpose of ascertaining his defence, or to 
make inquiries from him or ask him foran explanation, itis sufficient that he acted with such 
caution, impartiality and diligence as a reasonably prudent man would have used under the 
circumstances to ascertain the truth of his suspicions. owever, if the facts or circumstances put 
„hım upon inquiry, he will be charged with knowledge of such facts as he would have learned if he or 
his agent authored to investigate had made a proper mvestigation into the circumstances of the 
case, including the character and identity of a 2 


In addition the following three well-known English decisions may be briefly 
referred to. In Herniman v. Smith}, the House of Lords laid down : 


“Tt is not required of any prosecutor that he must have tested possible relevant fact before 
he takes action. His duty is not to ascertain whether there us a defence, but whether there is reason- 
able and probable cause fora prosecution. Circumstances may exist in which it is right, before 
charging a man with misconduct to ask him for an explanation; but no gencral rule can be laid 
down, and where a person ıs satisfied, or has apparently sufficient evidence, that he has in fact been 
cheated, there ıs no obligation to call on the cheat and ask for an explanation, in as much as to ask for 
this may only have the effect of causing material evidence to disappear or be manufactured.” 


In Tims v. John Lewis & Co., Ltd.,*, Lord Goddard, C.J., held :— 


“ The question in an action for malicious prosecution whether there was an absence of reasonable 
cause for the prosecution has not to be determined subjectively; it is a question which the Court has 
to determme objectively on the evidence before it ; that is to say, the question 1s not what, on the 
evidence known to the prosecutor he did in fact think, but what, as a reasonable person, he ought in the 
view of the Court, to have thought.” 


In Tempest v. Snowden®, Denning, L.J., has observed : 


“It is sometimes said that, in order to have reasonable and probable cause there must be an 
Bones belief in the guilt of the aecuted: But I do not thmk that should be regarded as a universal 
proposition applicable to all cases. It depends on the particular case. There afe many justifiable 
prosecutions Where the prosecutor has not hmmself formed any concluded belief as to the guilt of the 
accused. If he is a very fair-minded man he may well say to himself. nee is s0 DACE agama, 
the man that I feel I must prosecute, but I am not going to believe him to be ty unless the 
finds him to be so’. Such a man would, I should have thought, have reatonable and probable cause 
for instituting a prosecution even though he did not affirmatively believe the man to be guilty. It is 
said sometimes, that in order to have reasonable and probable cause there must be an belief 
that there was reasonable ground for prosecuting. Tnis again 1s by no means always necessary. Let 
me give another illustraton. Take the case of a fair-mmded man who is person convinced that 
the man is guilty but does not himself think the evidence sufficient to justify a prosecution. His 
solicitor advises him that the evidence is sufficient. He may well say to himself ‘I do not m believe 
there is sufficient evidence, but my solicitor says there is, so I feel justified in going on’. the es 
afterwards takes the same view as the solicitor, then I should have thought that such a man 
have reasonable and probable cause for mstituting a prosecution, even though he did not 
himself affirmatively believe that there were reasonebleggrounds for it.” 


On this topic of absence of reasonable and probable cause the following:—(a) 

English and (b) Madras decisions may be usefully consulted (a) Abrath v. N. E. 

. Co.4, Lelbo v. Buckman®, Lister v. Perryman’, (b) Lodd Govindoss v. Arumuga’, 

Reddi v. Venkataswami®, Vydianatha Iyer v. Krishnaswami Iyer®, Mushtohappa 

y. Hanumantha!°, Karuppanna v. Haughton11, Nurse v. Rustomplt*, Albert Bonnan v 
Imperial Tobacco Co.13 and Gopalakrishna v. Narayana**. 
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We now come to malice which is the last i ient in a suit for malicious 
prosecution, and that the defendant was actuated by malice in prosecuting the 
plaintiff has also got to roved by the plaintiff. Milice means the preSence of 
some improper and eel motive—that is to say an intent to use legal process 


in question for some other than its legally appointed and appropriate p » It 
means an imporper or indirect motive other than a desire to vindicate public justice 

or a private right. It need not n be a feeling of enmity, spite or ill-will ; 
it may be due to a desire to obtain to o 


teral advantage. The malice aT 
to be established in a suit for malicious prosecution is not even malice in law suc 
as may be assumed from the intentional doing of a wro act, þut malice in 
fact—malus animus—indicating that the party was actuated either by spite or ill- 
will towards an individual, or by indirect or improper motives, though these may 
be wholly unconnected with any uncharitable fee e towards anybody. A prosecu- 
tion is not malicious merely because it is inspired by indignation or anger. On the. 
other hand it is one on which the law relies to secure the prosecution of offenders. 
(Fleming at page 634.) However wrong-headed a prosecutor may be if he honestly 
thinks that accused has been guilty of a criminal offence he cannot be the initiator 
of a maleca rosecution. A malicious prosecution says H on Torts, 
586 is one that is begun in malice and if there is no malice foun to exist in fact 
action must fail. 
Malice as stated already has to be proved as well as want of reasonable and. 
bable cause in an action for malicious prosecution. No action will lie for the 
institution of legal proceedings however destitute of reasonable and probable cause 
unless they are instituted maliciously ; Abu Bucker Ebrahim v. Magan Lal Javeryt, 
Braja Sunder Debt v. Bamdeb Das*, Karuppanna v. Haughton’. The burden of proving ' 
malice lies on the plaintiff, and may be discharged by showing either what the 
motive was and that it was map ope or that the circumstances were such that the 
prosecution can only be accounted for by imputing some wrong and indirect motive 
to the prosecutor: Brown v. Hawkes*. See the observations on this statement in 
Trobridge v. Hardy*. But if there is malice alone that too is not sufficient. There 
must be concurrence of malice and want of probable cause. A person actuated 
by the plainest malice may nevertheless have a justifiable reason for prosecution. 
On the Tother Hand substantiating of the accusation is not essential to exonerate 
the accuser from liability to an action, for he may have had good reason to make 
the charge, and yet be compelled to abandon the prosecution by the death or 
absence of witnesses, or the difficulty of producing adequate proof. The law there- 
fore only renders him responsible where malice is combined with want of probable 
cause. It is also well-settled law that the reputation of the plaintiff and the defen- 
dant will be relevant factors in deciding the existence or absence of probable cause, 
Bearing these principles in mind if we examine the facts of this case, we find 
that the concurrent findings of both the Courts below are correct. There is no 
et the fact that the bank was subscribing for several newspapers and that 
accumulated a stock of old papers. In order to get over Ramadoss 
tried to establish that these old AERE ted papers had been burnt and secondl 
that certain defunct institutions had left behind a stock of old newspapers. Both | 
Courts below did not accept either the former or the latter allegation. It stands 
to common sense that the more recent accumulation of the bank’s newspapers 
would not have been burnt in preference to the older stock of pa said to have 
been left behind by the defunct institutions. It may be taken therefore as safely 
established that what was sold by Ramadoss was the stock, of old accumulated . 
newspapers and unusable ade of the bank. 
It is equally well-established that this money has not Bee brought to the cash 
account of the bak as Ramadoss was bound to do. It’may be that he ded 
the moneys towards whitewashing, etc. If that were so, he had not been authorised 
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in this behalf. Therefore, the elements for filing a criminal complaint were present. 
On account of prior ill-feelj this has naturally been seized upon with avidity 
and a grtat deal of fuss has made. In fact it is not disputed that Ramadoss 
was paid back in his own coin for-what he did to others on the audit report of 1945. 
Thisewould not however enable Ramadoss to maintain a suit for damages because 
if there is malice alone it is not sufficient. There must be concurrence of malice 
and want of probable cause. A person actuated by the plainest malice may neverthe- 
less have a justifiable cause for Jaunching prosecution. In fact this has been illus- 
trated by Lord Macaulay in his draft of the Indian Penal Code by a forcible example. 
eee for igstance there is great ill-feeling between A and B and B is lawfully 
condemned to death in a murder case by a duly authorised Court of the land and if 
A ee and offers his offices to.do without wages the unpleasant task of hanging B 
and this offer is accepted by the authorities, A would not be committing an offence, 
though A was actuated by the bitterest malice in undertaking this unpleasant task 
on himself. The complaint in this case had been laid after the matter had been 
reported to the Deputy Registrar of Co-operative Societies and after obtaining 
legal advice. Therefore, on these established facts both the Court beléw came to 
the right conclusion and their decision merits no interference. 


In the result, this second appeal has got to be and is hereby dismissed with 

costs. 

No leave. 

R.M. — Appeal dismissed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

T PRESENT :—Mkr. Justice BAsHEER AHMED SAYEED. 


Pakkiriswami Pillai .. Petttloner* 
U. 
The Municipal Commissioner, Tanjore .. Respondent. 


Madras District Municipalities Act (V of 1 , Section 270—Running a lorry-siand within a cipal, 
without a licence—What amounts to. 9 . ii iad 

The mere fact that lorries are parked on a particular site in a mumiapality for the 
of loading or unloading and the accused was a broker dealing in the securing of custom for such lorries 
would not by itself to presume that the accused is running a lorry-stand im that place. Before 
an accused could be held to have run a lorry-stand on a particular site, without a licence contrary 
to the provisions of the District Municipalities Act, it should be proved that the accused had controf 
over the use of that land and lorries were parked in the place with his permission. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 


praying the High Court to revise the Judgment of the Court of the Special First 
Class Magistrate, Tanjore, dated 2oth ber, 1956 and made in C.C. No. 2 of 
1956. 


G. R. Fagadisan and T. S. Srinivasan, for Petitioner. 
The Public Prosecutor (P. S. Kailasam),,for Respondent. 


The Court made the following 

OrpER.—This Revision Petition is by accused 2 who has been found guilty 
‘under section 270 of the District Municipalities Act and has been senten: toa 
fine of Rs. 50 and in default to simple imprisonment for one week, by the learned 
Special First Class Magistrate, Tanjore, in C.C. No. 2 of 1956. The charge against 
the petitioner was that he along with accused 1, who is not before me, was running a 
lorry-stand in T.S. No. 2985/P of Ward 6 of Tanjore Municipality without a licence 
and had therefore committed an offence punishable under section 270 of the Dis- 
trict Municipalities Act. 

The owner of the land is accused 1 who has been acquitted on the ground 
that there was no'evidence that he had used his land as a stand for parking 


ul 





*Cr.R.G. No. 258 of 1957. : 11th September, 1957. 
(Cr.R.P. No. 253 of 1957) . 7 
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lorries. It has not been proved that he had leased out this land to accused 2, the 
petitioner before me, for such a p e. Nor has it been proved by any evidence 
-that the petitioner had any PAE over the use of this land, either by way of a 
lease or by aa permission or licence from its owner. Except the evidence of P.W. 6 
- who says that he saw lorries being parked on the side in question and given expression 
to his opinion or inference that these lorries were being parked on the site for the 
purpose of ee ee unloading with the permission of the petitioner, there is no 
other evidence which would be accepted. The mere fact that lorries are parked 
-on the site for thé purpose of loading and unloading and the fact that the petitioner 
is a broker dealing in the securing of custom for lorries, which happen to come to 
the site in question, would not amount to running of a stand for lorries. Parking 
. of the lorries on the site must be directly attributable to the accused and his responsi- 
bility therefor should be established. In order to prove that the petitioner was 
-really using the land in question not belonging to him as a stand for lorries, some- 
thing more must be established. He should either have control over the land or 
. exercise authority over the land. He must be in a position to allow or disallow 
the parking of lorries on the land, or he must be making some benefit by allowing 
the lorries to be parked on the site in question. If lorry-drivers bring their 
“lorries and park them on a vacant site near the office of the accused, unless it is 
proved that they do so on his permission only, it cannot be said that the accused 
- is using the vacant site as a lorry-stand. When nothing of these things is proved, it 
cannot be said that the prosecution has established a case that the petitioner has 
been using the land as a stand for the parking of lorries, and that he was doing so 
- without a licence. I do not think that the conviction is therefore based on any 
„evidence which could be said to have brought home the guilt to the accused- 
petitioner. The petitioner is therefore entitled to be acquitted. The conviction 
and the sentence are both set aside; and the fine, if paid, will be refunded. 


RM. Conviction and sentence set aside. 


s [FULL BENCH]. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


4 Present :—Mnr. P. RAJAGOPALAN, Ofidating Chief Justice, Mr. Justicg RAMA- 
WAMI AND MR. JusTIaE RAJAGOPALA AYYANGAR. 


Board of Revenue i Referring Authority* 


U 


T. M. Madalai Nadar and Co., Virudhunagar .. Respondent. 


_ Stamp Ad (II of 1899), Articles 19 and 33 (b) of Schedule I-A (Madras Amendment)—Desd of dissola- 
- tion of parinerskip— Partner relinquishing his interest in the partnership propertues—If amownts to conveyance. 

A deed of dissolution of partnerahi ich recites that the outgoing partner shall have no interest 
whatsoever in any of the properties of the ership and provides for the ascertainment of the profits 
payable to such partner cannot be said to amount also to a con ce deed of the interest of the 
‘Outgoing parna- Any payment made to such a er when the partnership was in existence 
cannot be construed to be the consideration to render the deed of dissolution of ip as ono 
of conveyance. Such a deed is chargeable to stamp duty only under Article 39 (b) of Schedule I-A 
: of the Stamp Act and not under Article 19. 


Hiralal Ne in the matter of, (1908) I.L.R. 32 Bom. 505 and Board of Revenus v 
Murugesa iar, (1955) 2 MLL.J. 166, distinguished. “ . 

Case referred to the High Court by the Referring Authority, under section 57 
of the Indian Stamp Act, for its decision on the following question of law, viZ., 


“Whether the Document, dated 12th May, 1959, is correctly classified as dimolution of 
eae and conveyance, chargeable with stamp duty under Article 39 (b) and 19 of Schedule 
-A of the Stamp Act, respectively. 








* CR, No. 107 of 1956. 18th November, 1957- 


Î] boarn òr RkVENUE v. MADALAI Nabar & oo. (r.a.) (Ralagobala Aypangar, #.). Bg 
The Government Pleader (B. V. Viswanatha Aypar), for the Referring Authority. 


M? Subbaroya Ayyar, y’ Sethuraman, S. Padmanabhan and S. V. Subramanian, for 
Respondent. . 


" The Order of the Court was made by 


Rajagopala Ayyangar, J—The question which has been referred to this Court for 
decision is; è 


“ Whether document dated rath May, 1953, ls correctly classified as dissolution of 
ship and con chargeable with stamp duty under Articles 39 (b) and 19 of Schedule I-A of 
the Stamp Act, respectively.” j 
Two persons Rajakanni Nadar and Mathalai Nadar were serie ba) on business 
in partnership under the name of T.M.M. Mathalai Nadar and mopany. The 
partnership was started under a deed, dated 16th of August, 1 The document, 
the stamp in regard to which is now in question, purports to be a deed of dissolution, 
dated 12th May, 1953: It recites the he that k two partners, Mathalai Nadar 
and Rajakanni Nadar, were carrying on` business in partnership that there had 
been a partition in the family of Rajakanni Nadar, that is between himself and his 
sons, on the 8th of April 1953, that they were entering into this dissolution, and that 
he was co uently dissolving the parap between himself and Mathalai Nadar. 
It also recited that in the place of Rajakanni Nadar, Mathalai Nadar had agreed 
to admit to the partnership or to the benefits thereof the sons of Rajakanni Nadar. 
The usual clauses of dissolution namely that Rajakanni Nadar shall have no interest 
in the properties and goodwill, etc. of Mathalai Nadar and Com y are to be 
found in the deed. The clause relevant to the present context ii danie (3) which 
recites that Rajakanni Nadar shall have no interest whatsoever in any of eS ro- 
perties—goodwill, stock and outstandings of the firm, subsequent to the goth of Pan- 
guni, Nandana (12th April, 1953); Clause ia) provide for the ascertainment of the 
profits payable to Raj i Nadar for a period of eight months ending with 12th 
of April, 1953. Clause (5) concludes by saying 
= t the proportionate share of profit abovementioned smoun i 
T.M M. ejakanni adar of us ıs entitled as per the recitals ance aee R EE ae 
Rajakanni Nadar of us shall have no right whatever in the outstandings due to the afo. esai 
EEAS and ean, e nonis payable by tie mia aad slock, ctc. ... We have agreed 
unanimously as regard.» e r an purpose carrying 
of the cürrent Vijaya year, we have afficed our signature with Bir CODE. Se ge ae 
This deed was stamped as a deed of dissolution pure and simple. When 
it was presented for registration the sufficiency of the stamp was questioned the case 
raised against the respondent being that the deed comprised not merely a deed of 
dissolution but it was also one of conveyance. The statement of Rajakanni Nadar 
in regard to the circumstance in which the document came into existence as well as 
the transactions which preceded it was recorded by the Sub-Registrar. In the 
course of this evidence, Rajakanni Nadar stated that the total capital of the Cr- 
ship was Rs. 76,000 out of which Rs. 44,000 been contributed by thalai 
Nadar and Rs. 32,000 by himself, and that long before the dissolution, on the grst 
of Adi, corresponding to the middle of August, 1952, he had received this Rs. 32,000 
e his capital contribution, and that, therefore, he entered into the deed of dissolution 
by which the ership relation between himself and Mathalai Nadar was severed. 
He also sta that this receipt of Rs. 32,000 had nothing to do with the deed of 
dissolution, dated 12theMay, 1953. 


The question we have now to consider is whether on these facts there is any 
conveyance involved in this transaction. If one went by the recitals in the document 
it included no conveyance, because the conveyance is now said to be constituted by 
the receipt of Rs. 32,000 by Rajakanni Nadar, which is stated to be as consideration, 
for his relin Rae oy ee oe eerie, Those are not the terms of the 
deed of dissolution which is before us. the evidence or the statement of Rajakanni 
Nadar before the registering officer were the test by which the nature of the transac- 
tion is to be ascertained, it cannot lead to the conclusion that any conveyance was 

e IR 
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involved in the document. The statement as we have mentioned earlier is that 
Rajakanni Nadar had even while the ership wasestill in existence withdrawn 
his capital contribution of Rs. 32,000 from the firm. ‘That cannot amount to any 
conveyance; nor can it be said that this document which is before us constituted a 
conveyance for that figure. . 

. - Learned Government Pleader invited our attention to the decision of a Special 
Bench of the Bombay High Court reported’ in Hiyalal Nayalram, In the matter of.* 
That was a case where there was a specific con ce of the share of a er to 
the other partners who continued the business. e had occasion p refer to this 
decision and the exact point which it decided in Board of Revenue v. Murugesa 
Mudaliar*, No such transaction is involved in the present case and the decision in 
Firalal Nayalram, In the matter of}, has no relevance to the facts here. 


We asked the learned counsel for the State as to whether, if a deed of dissolution’ 
provided for accounts being taken as between the partners, he would contend that the 
sum which was ultimately payable or paid by one to the other could be treated to be a 
conveyance for that sum, in addition to the deed being a deed of dissolution. The 
learned Government Pleader stated that that would not be his contention. We 
consider the present case a fortiori. Here the payment of Rs. 32,000 was made not 
under the deed but during the time when the partnership was tn esse. There were, 
therefore, no elements to render this deed one of conveyance. 

We, therefore, answer the question by saying that the document, dated 12th 
of May, 1953, was properly stamped as a deed of dissolution chargeable under Article 
39 (b) of Schedule I-A of the Stamp Act. There will be no order as to costs. 

R.M. —— Reference answered. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—Mr. Justice RAJAGOPALAN. 
C. M. Georgep Partner of Messrs. Cherian Bros. (now dissolved) .. Patittoner* 
v. 
Income-tax Officer, Madras, Special Circle, now the Income-tax 


- Officer, Second Additional Circle, and another .. Respondents. 
Incoene-tax Act (XI , section and i 7 
pe EAE of mes fd hf Gf de min 0) 


at ee E E 46 (2) of the Income- 

tax Act ection of tax due is a proceeding for the recovery of the tax ble within the meaning 

of section 46 (7) of the Act. A certificate issued within the me allowed mentioning the tax amount 

due as on that date according to the assesment order ın force then, will not become invalid by reason 

of any subsequent reduction in the tax amount lawfully effected in appeal by the Commissioner 

though of course only the amount lawfully due could be recovered on the basis of the original ceri 
te. ° j 


Leduram Taparia v. D. K. Ghosh, (1955) 29 I.T.R. 103, approved. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the h Court will be 
pleased to issue a writ of prohibition prohibiting the respondents from proceeding 
to recover the sum of Rs. 47,229-5-0 (made up of Rs. 15,513-5-0 the excess profits 
tax for the chargeable accounting period ist April, 1944 to gist March, 1945° 
and Rs. 31,716—o—o, the excess profits tax for the chargeable accounting 
period rst A ril, 1945 say March, 1946 as demanded by the 2nd respondent in 
fis demand Notice I.T. No. 321 of 1955, dated 11th June, 1955.) 


R. Kesava Ayyangar, for Petitioner. 
C. S. Ramarao Sahib, Special Counsel for Income-tax, for Respondent. 








1. (1908) LL.R. g2 Bom. 505. 2. (1955) 2 M.LJ. 166. 
+ W.P. No. 698 of 1955. 16th September, 1957. 
e 


T] 0. M. GEORGE D. I. T. O., MADRAS (Rajagopalan, F.). yI 


The Court made the following 

Onosr.—The Petitiofler was liable to be assessed to excess profits tax for the 
chargeable accounting periods 1st April, 1944, to 31st March, 1945 and 1st April, 1945, 
to grst March, 1946. On 31st December, 1951, the Excess Profits Tax cer com- 
eee bis assessment and levied a tax of Rs. 29,149-5-0 and Rs. 83,580 respectively 
or the two chargeable accounting periods. Dena notices under section 29 of 
the Income-tax Act were issued to the assessee on goth April, 1952. 


The asseasee preferred appeals against these assessments. Independently of the 
appeals, howéver, the Commissioner exercised his revisional jurisdiction and reduced 
the tax liability of the petitioner by the order dated 7th January, 1954. The tax 
payable by the assessee with reference to the accounting period 1 git-45 was reduced 
to Rs. 15,513-5-0 and that for 1945-46 was reduced to Rs. 31,71 . The total of 

- the taxes due from the assessee thus came to Rs. 47,229-5-0. 


On 13th March, 1953, the Excess Profits Tax Officer issued a certificate to the 
Collector under section 46 (2) of the Act for the recovery of the taxes due. It should 
be remembered that on that date though the appeals preferred by the petitioners 
were pending the taxes due under the demand notices were those assessed by the 
Excess Profits Tax Officer. They were much in excess of the tax liability that was 
ultimately determined on 7th January, 1954. After the liability had been revised 
by the Commissioner on 7th January, 1954, the Excess Profits Tax Officer informed 
the Collector on 1gth April, 1955 and asked him to revise the figures. 


On 11th June, 1955, the Collector demanded of the petitioner the amount of the 
taxes as finally revised by the Commissioner which figures had been communicated 
to the Collector. A notice of demand would also appear to have been issued under 
the provisions of the Revenue Recovery Act (II of 1864). The petitioner, it 
should be noted, is a resident of Madras. Section 64 bars the application of the pro- 
visions of Act (II of 1864) to that class of persons. 


The petitioner applied under Article 226 of the Constitution for the issue of a 
writ of prohibition to restrain the Income-tax Officer and the Collector of Madras 
from seeking to recover any portion of Rs. 47,229-5-0 which represefited the excess 
profits tax due from the petitioner. , 


The main contention of the petitioner, that recovery of the tax due was barred 
by limitation was really based upon a misconception, to a copsiderable extent caused 
by the averments in the first counter-affidavit filed in these proceedings. The 
counter-affidavit disclosed that the certificate issued by the Excess Profits Tax 
Officer on 13th March, 1953, had been misplaced. The learned counsel for the 
petitioner referred to the terms of section 46 (2) of the Act which ran : 


“The Income-tax Officer may forward to the Collector a certificate aridez his signataire ifyi 
the amount of arrears duc from an assessce and the Collector on receipt of such cate 
to recover from such assessee the amount specified thereip as if it were an arrear of land revenue.” 


The learned counsel contended that the burden lay upon the Department not merely 

to prove that the certificate had been forwarded but that it had also been received 

e by the Collector, and unless both these tests were satisfied, the Collector would have 

no jurisdiction to recover anything from the assessee. It may not be necessary to 

examine the soundness of this contention in these proceedings. The ee made 

e it clear in its supplemeptary affidavit that the certificate dated 13th arch, 1953, had 

in fact been received by the Collector and was in due course forwarded to the 

Deputy Tahsildar. No doubt the original certificate itself has been misplaced, But 

there is certainly proof that the certificate, dated 13th March, 1953, was im fact 
received in the cer of the Collector of Madras. 


Section 46 (7) no doubt directs : 


robes aaj ois no proceedings for the recovery of any sum payable er this Act shall be commenced 
after the expiration of one year from the last day of the Thanckl veer ia which any demand is 
made under this Act,” . 


92 THE MADRAS LAW JOURNAL REPORTI [1958 


The demand was made of the petitioner on goth a 1952. The certificate 
dated 13th March, 1953, was within the period permitted by section 46 (7) ofthe Act. 


The learned counsel for the petitioner urged that since admittedly the certificate, 
dated 13th March, 1953, did not show the correct figure, it was nota valid certificate 
and was non est in law. I have set out earlier that after the Commissioner revised 
the assessment on 7th January, 1954, the Collector was informed on 13th April, 1955, 
of the revised , that is of the amount lawfully due from the petitioner. The 
learned counsel for the petitioner contended iene is April, 1955, should be taken as 
the date on which “ proceedings were commenced” within the meaning of sec- 
tion 46 (7) of the Act, in which case these proceedings were clearly barred by limita- 
tion. 

That the certificate dated 13th March, 1955, was a proceeding for the recovery 
of the tax payable within the meaning of section 46 (7) can admit of no doubt—See° 
also Arunadevi Jajodia v. Collector of Madras}. 


The learned counsel for the petitioner contended that in view of the Explanation 
to section 46 (7) added by the Amending Act of 1953 the principle laid down in 
i Jogas case, should be treated as no longer good law. Iam unable to 
The principle still remains the same. A certificate-issued under section 46 
(2) is a proceeding to recover a tax due from the assessee. 


The only other point that remains for consideration is whether the certificate 
dated 13th March, 1953, should be treated as nonest in law, because the amount of tax 
due from the assessee was admittedly less than what was shown in that certificate. 
The amount was reduced by the order of the Commissioner, dated 7th January, 1954. 
Of course, it is only the amount as finally revised by the Commissioner Rs. 47,229-5-0 
that can be lawfully collected from the assessee. The question, however, is whether 
that sum can be collected now on the basis of the certificate issued on 13th March, 
1953, before the tax liability was reduced by the Commissioner in exercise of the 
jurisdiction vested in him. It was never the contention of the petitioner that 
the particulars entered in the certificate issued on 13th March, 1953, were not correct 
and were not ES with the orders of assessment in force then. The pendency 
of the appeal did not affect that correctness. The orders of the Commissioner were 
long after on 7th January, 1954. A subsequent reduction lawfully effected of the 
liability of an assessee to pay a tax cannot in my opinion, affect the validity of the 
certificate that was issued under section 46 (2); in this case the certificate was issued 
on 13th March, 1953. As I said, it was a proceeding taken to recover the arrears 
due. The right is to recover the arrears lawfully due. The amount lawfully due is 
no doubt less than what was originally demanded. But what was originally deman- 
ded was in accordance with the order of the assessment passed by the Excess Profits 
Tax Officer. In my opinion, the Collector was entitled to take proceedings on the 
basis of the certificate, dated 13th March, 1953, though of course only the amount 
lawfully due from the petitioner could be recovered on the basis of that certificate. 


The learned counsel for the resbondent referred to Laduram Taparia v. D. K. 
Ghosh*, where at page 114, Sinha, J., observed : 

SE ore raea it is not disputed that the Certificate Officer has the to amend the certificate. 
Thus where the amount of tax due has been scaled down by the appellate authority, I do not ree why 
it is incompetent to amend the certificate so that proceedings would continue for the realisation of 
the reduced amount as ordered by the a te authority. I do not think that in such a case it is 
necessary to issue a fresh notice, wiping off the entire certificate proceedings had up to that point of | 
time.” e 


I respectfully agree. ; 

I pointed out earlier that the notice of demand was issued by the Collector 
under the provisions of Madras Act (II of 1864). The learned counsel for the petitioner 
is contending that that notice was unenforceable. That was not a point taken by the 
petitioner in his affidavit and I need not rest my decision in this case on that feature 
of the case. It was not the notice of demand issued by the Collector that was really 





Ie (1953) 2 MLJ. 4 2. (1955) 29 I.T.R. 109. 
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objected to. What the petitioner really wanted was an immunity from oon of 
the excess profis tax on the round that the proceedings taken by the Collector to 
recover that amount as arrear of land revenue were barred by the period of limita- 
tion prescribed by section 46 (7) of the Act. That contention must be rejected. 


The rule is discharged and the petition is dismissed with costs. Counsel’s fee 
Rs. 150. 
R.M. - —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUsTIOE PANOHAPAKESA AYYAR. 


Palaniappa Chettiar .. Petitioner® 
: v 


Rasu Naidu and others .. Respondents. 

Prastice—Swit on promissory note—Books of money_lenders presumed by trial Court to be faked—Summary 
rejection and disregard of oral and documentary evidence—Propristy and ls, ; 

It would be utterly perverse and indefensible under the law to take the view ti at the account 
books of money-lenders must be presumed to be forged and much account-books should be disregarded 
summarily and the oral evidence of the debtors should be to the entries in the account- 
books, the recitals in the promussry notes and the oral evidence of the money-lenders. 

Petition under section 25 of Act IX of 1887, praying the High Court to revise 
the Decree of the Court of the District Munsif, Pudukottai, dated 21st April, 1955 
and passed in S.C.S. No. 162 of 1954. 


Y. Seshadri, É. S. Ramamurthi and K Hariharan, for Petitioner. 
K. S. Desikan and K. Raman, for Respondents. 


The Court delivered the following 

Too ae is a petition filed by one Palaniappa Chettiar, the plaintiff in 
S.C.S. No. 162 of 1954 on the file of the District Munsif of Pudukottai, for revising 
and setting aside the judgment and decree of the learned District Mufsif dismissing 
the suit with costs. The facts are briéfly these. 


The suit was filed by the petitioner, a Nattukottai Chettiar, for recovering Rs. 274-8 
from the respondents being the amount due on two promissory notes executed 
in his favour by the first and second respondents. The respondents contended that 
they really were not given the Rs. 250, the principal, under the two promissory notes, 
as pretended by the plaintiff and that this sum represented excess interest (over the 
12 per cent. per annum mentioned) not claimable under the present Acts gi relief 
regarding interest but collected by the Nattukottai Chettiar, the plaintiff and inge- 
niously incorporated as two amounts lent under these promissory notes. There was no 
evidence regarding this extraordinary contention except the oral evidence of the first 
defendant, as D.W. 1, whereas the plaintiff noteonly examined himself as P.W. 1 to 
prove the payment of Rs. 250 in cash but also filed the promissory notes in question 
and his day-book and ledger which clearly showed that the Rs. 250 were advanced 
in cash towards the promissory notes and did not represent bogus amounts or would 
have been amounts of expected lost interest as urged by the defendants. The 
learned District Munsif took the extraordinary view that the account-books of 
Fooney-lenders must be pae to be faked from the beginning to end and so such 
account-books should i ed summarily and the oral evidence of an 
interested party like the first defendant preferred to the entries in these account- 
books, the recitals in the promissory notes and the oral evidence of the money- 
lender himself. He held er that in such cases he had an absolute discretion 
to believe the oral evidence of an interested defendant and disregard the oral and 
documentary evidence furnished by the plaintiff, his account-books and the pro- 
missory notes. So he dismissed the suit with costs. 





*G.R.P. No. 882 of 1955. 18th July, 1957. 
e 
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I have perused the entire records and heard learned counsel on both sides. 
The learned counsel for the petitioner urged that the yew taken by the trial Judge 
regarding money-lenders and their account-books and the recitals in promissory notes 
taken by them was utterly perverse and indefensible under our law. I entirely 
agree. The fact that we are living in a Republic and are working towards a socialistic 

ttern of society does not mean that every man of status should be presumed to 

a perjurer, and every money-lender to be a forger and fabricator of accounts. 

That will be an anti-social view and not a socialistic view. The remarks of the 
learned District Munsif in paragraph 8 of his judgment : mites 

_ “The accounts books of a mon -lender are naturally cooked even from the beginning to 

suit the allegations made by him, so that the fact of Exhibits A-4 A- mentioning the payment 

of consideration even for Exhibits A-2 and A-g cannot be taken as furthering the case of affording 

of the plaintiff’s case. The circumstances and probabilities are to be taken as safer guides 

in finding out the truth ” . 


are as astonishing as they are bad law. 

Mr. K. S. Desikan, learned counsel for the respondents, could not support the 
above views as cither correct or judicious. Times were when the Nattukottai 
Chettiars’ accounts were taken to be accurate and were never even questioned. 
eae those times have passed. But the times when money-lenders’ accounts, 
including Nattukottai Chettiars’ accounts, are to be presumed to be forgeries are yet 
to come ; and I do hope will never come. The oral and documentary evidence in 
favour of the plaintiff’s case was overwhelming. The only evidence contra was 
the interested, absurd and incredible evidence of D.W. 1. 

In the result, I set aside the judgment and decree of the lower Court and decree 
the suit with the costs in the lower Court, as prayed for. But I direct all the parties 
to bear their own costs in this C.R.P. as the respondents can in no way be held 
responsible for the extraordinary views of the learned District Munsif regarding 
money-lenders’ accounts and the alleged conclusive presumption regarding their 
being always forged. 

VS. — Petition allowed. 

e 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. Jusriag GANAPATIA PILLAL 


S. K. Mahamad Kasim Rowther .. Appellant* 
v. 
Noor Mahamed Rowther and others Respondents. 
Arbitration Act (X , Section 1°7-—Suit to d—P, 5 nomine sot a te 
th rash wng panier or NE Poe was fhe 
Wh person momias not a party to the reference to arbitration proceedings he could not 
have been unleaded a4 a party to the proceedings to aee the award and so the Court would kave 
no jurisdiction to appoint a Receiver in respect of his properties. 
Subramanian v. Vasudevan Chettiar, (1950) 1 M.L.J. 237, followed. 

Appeal against the Order of the Court of the Subordinate Judge of Pudukottai, 
dated the 5th December, 1956 and made in I.A. No. 605 of 1956 in O.S. No.53 of 
1956. 

S. Ramachandra Ayyar and V. S. Ramakrishnan, for Appellant. 

e 

K. S. Desikan and N. Srivatsamani, for Respondents. 

The Court delivered the following 

Jupewent.—The appellant in this Civil Miscellaneous Appeal is the second 
defendant in O.S. No. 53 of 1956 on the file of the Subordinate Judge of Pudukottai. 
That was an application toabad as a suit, made by the first respondent for en- 
forcing an award and passing a decree in terms thereof. The muchilika on which 





* AAO. No. 403 of 1956. gth October, 1957. 
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that award proceeded is Exhibit A-r. The learned Judge in the Court below on 
the application of the first respondent appointed a Receiver to take ession of 
three buses belonging to the partnership which wascreated under Exhibit B-1. The 
laintiff in the lower Court came forward with the claim that by reasorrof Exhibit 
1 which was executed on 6th November, 1948, he became a partner with the first 
defendant in respect of the buses in question which were being run under the name 
of Mohideen Andavar Bus Service. The learned Judge accepted this contention 
and holding that the second defendant was really a benamidar for the first defen- 
dant, appointed a Receiver to take possession of the buses in dispute. 


Mr. Ramachandra Ayyar, learned counsel for the appellant, made the following 
submissions. The first was that the reference to arbitration based upon Exhibit A-1 
was signed only by the first defendant and was not signed by the second defendant, 
‘the present appellant, and consequently no proceeding taken under the Arbitration 
Act to enforce the award based upon Exhibit A-1 can reach the appellant or his 
properties. The second was that the lower Court had no jurisdiction to pass the 
order appointing a Receiver for properties which belonged to the appellant when 
eo nomine he was not a party to ite reference and consequently he should not have 
been made a party to the proceeding before the lower Court under Order 1, rule 10, 
Code of Civil Procedure. In my opinion, both these contentions are well-founded. 
It is true, as Mr. Desikan, learned counsel for the first respondent, pointed to me, 
that the first defendant has signed Exhibit A-r as Mohamad Kasim & Co. From 
this he wants me to draw the inference that the father and son were either partners 
in the bus service or were jointly interested in the buses. He also pointed out to me 
the observation of the lower Court that on the date of Exhibit B-1 the second defen- 
dant was a minor and that consequently the benefit of that argeement should go to 
the first defendant. Mr. Ramachanaes Ayyar, learned counsel for the a pelle 
disputes the correctness of the statement of the lower Court that the appellant was 
a minor on the date of Exhibit B-1. There is no evidence available now to deter- 
mine this point. But ex facie Exhibit B-1 purports to be executed by the first respondent 

laintiff to the second defendant who is described there as the proprietor of the 
ohideen'Andavar Bus Service. Whatever may be the right inter s between the 
plaintiff and the second defendant, by reason of Exhibit B-1, it is clear that the 
very basis of the suit in the lower Court to enforce the award is the contract Exhibit 
B-1 between the second defendant and the plaintiff. In the course of the running 
of the buses after 1948 disputes arose’ and the parties entered into the Panchayat 
Muchilika Exhibit A-1 on 8th February, 1955, by which they named five persons as 
arbitrators to settle their differences. But unfortunately the appellant was not a 
party to Exhibit A-r. It has been laid down by Krishnaswami Nayudu, J., in Subra- 
manian v. Vasudevan Chettiar!, that in a proceeding to enforce an award either at the 
instance of a Bay to the award or at the instance of the arbitrator himself, no person 
can be impleaded except one who is so nomines a party to that reference and arbitra- 
tion and with I agree with that opinion. The learned counsel Mr. Desikan 
does not dispute the correctness of the propositidn of law laid down by Krishnaswami 
Nevada, pS in that case. It follows that whatever may be the rights of the first 
respondent either in the bus service or in the assets of the firm, the appellant could 
e not have been impleaded as a party to the proceeding O.S. No. 53 of 1956 which 
should have been confined to persons who were eo nomins parties to ibit A-1. 
The lower Court had therefore no jurisdiction over the present appellant in the 
proceeding in O.S. No53 of 1956 and consequently had no jurisdiction to pass an 
order appointing a Receiver. Mr. Ramachandra Ayyar, learned counsel for the 
INPRS, mentioned to me another argument viz., that by reason of the proviso to 
e 1 of Order 40, Code of Civil Procedure, the lower Court had no jurisdiction by 
making an order appointing a Receiver to prejudice the rights or properties of 
third parties. Strictly speaking the P A cannot be stated to be a 
third party to the proceeding in which the order of appointment of Receiver has 
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been made. But ona true construction of the nature of the proceeding, it is ap t 
that the lower Court had no jurisdiction to implead tht present appellant. , this 
view the present appellant can be deemed to be a third party to the proceeding 
and his rights could not be affected by any order of appointment of a Receiver. 
The appeal is therefore allowed and the order of the lower Court is set aside. ‘I.A. 
No. 605 of 1956 on the file of the lower Courtis dismissed with costs in both the Courts. 


V.S. — . Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SUBRAHMANYAM. 
Muni Ammal .. Petitloner* 


v 


Govindarajan and another .. Respondents. 

Evidence Act (I of 1872), section 65 (a), clauses (2) and (3)—Scope—Secondary evidence by a copy of a 
document —Admussrb uty. 

Where a will is in the possession of a person describing himself a nofairs in French territory and 
who states in the witness-box that he is under an obligation not to produce the will m any Court 
in the Indian Union and so would not produce the will, 

Held :—Either the notaires is a person who can | be compelled by the Court to produce the 
document or is a who cannot be legally to do so. If the person is not one who can 
be | compelled to produce the ongral then he ia not subject to the process of the Court in the 
matter of the production of the will and under the second clause of section 65 (a) of the Evidence Act 
secondary evidence in the form of the authenticated copy becomes a issible. 

If, on the other hand, he is a person legally bound to uce the original, he refuses to produce 
it notwithstanding notice to do so then under the third clause of section 65 (a) secondary evidence 
becomes admissible. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Munsif of Nagapattinam, dated goth July, 
1956 and made in O.S. No. 24 of 1955. 


T. S. Kuppuswami Iyer, for Petitioner. 
R. Purushotham, for Respondent No. 1. 


The Court made the following 


Orper.—The first Sad NE relied on a will to support her case. 
The will is in the possession of D.W. 1 who describes himself as a notaire in French 
territory. He lives in French territory. He states that, under the French Law, 
he is under an obligation not to produce the will in any Court in the Indian Union. 
In the witness-box he states that he would not produce the will. The first defen- 
dant-pétitioner produces an authenticated copy of the will. It is not denied that, if 
the original will were lost, the copy can be used to prove the existence and contents 
of the original will, under section 65 of the Indian Evidence Act. The learned 
District Munsif held that, because the original will is in the possession of the notaire, 
the copy could not be received in evidence under section 65 of the Evidence Act. 
The order of the learned District Munsif cannot be supported. Either the notaire is 
a person who can legally be compelled by the District Munsif to produce the docu- 
ment or is a person who cannot be ey compelled to do so, he is not a person 
who can be legally compelled, then he is not subject to the process of the District 
Munsif’s Court in the matter of the production of the will and secondary evidence® 
in the form of the authenticated copy becomes admissible under the second clause 
of section 65 (a) of the Evidence Act. On the other hand, if he is a person who is 
legally bound to produce the will, he refuses to produce it notwithstanding notice 
to do so, and on these facts, the existence and contents of the original will can be 
proved under the third clause of section 65 (a) of the Evidence Act by proof of the 
authenticated copy. 


A 





*C.R.P. No. 1976 of 1956. amd November, 1957. 


Ï VIDYUDAVALİI THAYAR, Jn re. 87 


The order of the District Munsif is set aside. He will permit the first defendant 
petitioner to prove the existtnce and contents of the will by proving the authenti- 
cated copy that is produced, The Civil Revision Petition is allowed. , The parties 
will bear their own costs. 

V.S. — Petition allew:d. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* Present :—Mnr. Justiag RAMASWAMI. 
Vidyudavalli glhayar .. Appellant*, 

Practice—Loave to sus in forma pauperis—Refasal ailere te Court-fee within time granted-— 
Me i if— If could fils a r. ageiast the ia eae ya Here 
to sua as a paeuper—Appeal—If proper remedy. 

Civil Procedure Code (V of 1908), Order 42, rals 1, dause ia in )—(Madras Amendment) and Order 93, 
‘rales 5 and 7—Appeal from an order rejecting an application to sus as a paxper—When could lis. 

Madras Court-Fees and Suits Wee e A and 52—Couri-fes payable in an 
Aa aa T a E 


Where an tion to file a suit ix forma pauperis is rejected and time is given for payment of 
Court-fee and if the Court-fte is not paid within the time the petition is the 
remedy or tae pet eae i to flan appeal against the rejecting the petition and no 

against the earlier order of refusal of leave to suc is ferma pauperis. 

In such cases the subject-matter of the appeal is only the right of the etio seck his 
remedy asa pauper and is as such incapable of valuation as it does not to oe ae 


subject-matter of the suit. Hence the Court-fee need not be paid on the ace aay for the 
appeal, Court-fee can be paid on a fixed basis under section 52 of the Madras Court-fees and Suits 
tion Act, 1955, read with section 50 of the said Act. 


Appeal sought to be preferred against the Order of the City Civil Court of 
Madras, dated 12th February: 1957 and made in O.P. No. 75 of 1956. 

The matter was placed before His Lordship for Orders with the following 
Office Note:— 


I. Th apne an Eaei sence) pee ed OT No- ga of 1956 in the City Civil 

Madras, for leave to file a suit in forma pauperis for 22,103 as damages ca 

to her by the illegal sale of her jewellery See Gime t Hor pétition was diamiecd 
the lower Court on 12th February, TST, Dut she was ted time for paymenf of Court-fee till 

28th February, 1957, which was subsequently extended 1Bth March, 195 and as no Court-fes 

Spb aid (oe Sotto waa selected by cries GF ie oaet Coulee dated th March, 

toner theraipon ee eae Gourtion 19th. March; 7 7, parporting to be 

against the order leave, dated rath February, 1957, without however ing either in the 

memo. or in the vit filed in supprt of the stay petition, the fact that the O.P. itself had been 

Te on the previous day for non-payment of Court- This fact was disclosed by her only in 

her endorsement, dated grd August, 1957, after two returns by the office. 

2. The questions now for consideration are (1) whether in view of the subsequent rejection 
of O.P. itself for non-pa yet of Court fe, any reme Stier ocendite h be oben be GNT 
order, dated cath Feburary, Ig 1957; and if so (2) whether the proper proceeding to be taken is a C.M.A. 
under Order 43, rule (xa), Brocedure as now sought to be filed or whether a Civil Revision 
Petition ’be filed under section 11 a Wie st beeen TS aan ar cae 
by the lower Court mainly on the ground i i 


Boke eopicpcale fe a Celt RESA scan While Orden in nile (ea) Eaa ight ot 
in cases where leave to sue as a pauper is refused on the specified in clause (d) or clause 
e (4-1) of Order 99, rule 4, Civil Procedure Code (where the tions do not show a cause of action 

Te ache eee ee ' A 

MT ona (Pllewing A J.» in the case in Bommisstti Remeyemme, In ro, 
1954) bee Nae pe e Full blast ep meget reported in Safyanarqponacharpals v. 
(ond n MTS. set Glowing 4 (rB) to which His Lordship was also a party) that whercafter a ition 
leave to suc as pauper is rej R EL: Gta edits coat Court- 
i capire mn plant reed he cannot afterwards file a revision petition against the earlier 
refusing leave to sue as pauper and that his remedy is only an appeal against the later order 
E a re But in another case reported in Muxiax v. 
(1955) Red from Vanchapatom Ayya Jor and held tha Basheer Ahmed 
Ayyar, J., and held that the of the O.P. for 
non-pa has dered from’ Fanchipabeas Ayyar, J, of a Civil Revision see E ae 
nompa yant order refusing leave to sue as pauper even the subsequent order of dismissal has not 
been challenged in any appeal or revision. A similar question again arose for consideration in 8.R, 


* S.R. No. 9934 of 1957. a7th September, 1957. 
e 1g 7, 
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No. 1 wherein it “was held by Ramaswami, J., following Bommjsetti Ramayamma, In I I 
M.L. Pe and differing from Mae v. Kesava ae (1955) 1 MLL.J. 452, that wee foxy 
for leave’to suc m forma papiri has been finally dismissed for non-payment of Court-fee within the 
time allowed, fhe remedy tte revi againn the oder thang eve (ne, Pe rejecting 
the plaint as it is not open to him to file a revision against the order cave (vide Venkatammal v. 
Mutitekrishna Nardu, (1957) 2 M.L.J. 34 (S.N.) (since reported in (1957) 2M.L.J.62g). Ifitis conceded 
that regular appeal should be filed ag aforesand, it is submitted t the subject-matter of the appeal 
will be only the Court-fee payable and not the entire clam about the merits of which there has been 
no pronouncement by the lower Court. : S 
In view of the differing views taken as aforesaid, the of the ta ts“ 

considerable difficulty, PE eih is therefore I ee deticn by Bourton Epe 
raised in paragraph 2 supra in regard thereto. ` 

Party in person. 

The Court made the following 

Orpert.—This S.R. purports to be filed as a Civil Miscellaneous Appeal against’ 
the order of the City Civil Court ing leave to file a suit in forma pauperis on the 
ground that the appellant is possessed of means. : 

A prelimi point for determination is whether this is maintainable as a Civil 
Revision Petition or Civil Miscellaneous Appeal. It has been held by this Court 
recently that when an application to file a suit in the pauper form is rejected and time 
is given for the payment of Court-fee and then the Court-fee is not paid within the 
time prescribed, the remedy of the petitioner is not by way of a revision against the, 
order rejecting the original petition for non-payment of Court-fee but by way of an 
appeal. The decisions bearing on this subject have been reviewed in my order in 
6. R. No. 13674, dated 24rd July, 1957) Venkatammal v. Muthukrishna Naidu’, 
wherein I followed Bommi Seti Ramayamma, In re? and Satyanar v. 

am?, and dissented from Muniyan v. Kesavan Pandithan‘. t case was not 
allowed to be filed as a Civil Revision Petition and the party was directed to file an 
appeal if she was so advised. 

This case cannot therefore be filed as a Civil Revision Petition. It can 
be filed only asa Civil Miscellaneous Appeal, which is what the petitioner has 
purported to do. n 

The'next question that arises is as to the Court-fee chargeable under section 52 
of the Court-fees Act, 1955. In regard to this there are three possible views: 

. The first view is that ad valorem, Court-fee is payable as in the suit on the value. 
of the subject-matter of the suit The argument for this view is neatly summed up 
in the judgment of Grille, J.C., in Ganapati v. Venkatesh*. ‘This argument has not’ 
however been accepted in the Bench decision of this Court in Fallappa v. Kandaswamt®, 
The previous decision of Schwabe, C.J., in S. R. No. 1923 of 1923 set out in extenso 
at pages 3-426 of Satyamurthi Ayyar’s Court-Fees Act is followed in the above 
decision j2 v. Kandaswami*, and the view of Pollock, A.J.C,. in the above 
Nagpur case has been preferred to that of Grille, J.C. vide also Appa Rao v. Bhagubai’. 
Where the limitation permits, rejectjon of plaint does not preclude a subsequent 
suit on payment of Court-fee and it would be unreasonable in such cases to levy the 
game cite fee on an appeal from the rejection of plaint. It would be impracti- 
cable and inexpedient to apply a different rule where a second suit would be ‘ 
by limitation because the question whether there is such a bar may then have to be, ° 
decided for the purpose of Court-fee. 

The second view is that the Court-fee is payable on the amount of Court-fee paya- 
ble in the suit. Both the Madras and Nagpur decisions ited above related to° 
cases where there was a dispute as to the amount of Court-fee and Court-fee was held . 
payable on the difference between the Court-fee T and that demanded. Even in 
such cases, it is possible that a second suit would be barred by limitation and the- 
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plaintiff may lose his remedy altogether if the order appealed against is allowed to 
stand. But such considerations have not weighed with their Lordships. There is no 
case relating to rejection of plaint consequent on refusal of leave to sue in forma 
pauperis., If the principle of the above decisions can be extended to this case an ad 
valorem fee on Rs. 658-25 nP. being the ad valorem fee on the amount of claim‘ 
viz., Rs. 22,103 will have to be levied. 

The third view is that the subject-matter of the appeal is only the right to seek 
his remedy on the scheme of deferred payment of Court-fee. Schwabe, G.J., 
in the Judgmæht cited above has observed thus : 

“ The question is whether this case bas to be heard or not and I confess that I had considerable 
doubt whether it is not more correct to say that the real subject-matter is whether the case is to be 
heard or not, ” 
«and remarked that if the subject-matter in dispute were not the difference between 
the two fees, it would be a subject-matter which is incapable of valuation. (Vide 
extract at 426 sf Satyamurthi Ayyar’s Court-Fees Act.) This is also the view taken 
in an earlier Nagpur case, Govinda v. Bansilal’, This view no doubt was not 
‘approved of in the ch decision in Kallappa v. Kandaswami*, (vids remark at page 
983). But that was with reference to a case where there was a dispute as to Court-fee 
and the appellant’s contention was that he was notat all liable to pay the extra Court- 
fee demanded for the prosecution of the appeal. In this case the petitioner does 
not contest the liability to pay Court-fee tbat seeks his remedy in pauper form. 
Therefore the third view seems to me to be the one which may be opted in this 
case. 
In this view the Court-fee payable under section 52 read with section 50 would 
be Rs. 200. 

The Office Note is answered accordingly. 

R.M. — Offices Note answered. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justia RAMASWAML, a 


Badrajala Naidu - .. Appellani*. 
Madras Court-Fes Act (XIV | — der determining mesne profits—Valuation 
eps of eatin Prot Cote ae ara 20, rade 12—Decres for masne profis cee 

order. ; 


Meriter : ae A , 
B A ee ee es 
basis depending on the amount of meme profits in dispute in the appeal. 
See ee Sore ae (rot) 4a MAAS 1842 TLR. 45 Mad. 280 and Dkanukdkeri 
Section 47, Civil Procedure Code, has no lication in such matters and no Civil Miscellancous 
Appeal ee orders ne Court. . In suitable cases a revislon may lie under 
section 115, Civil ure Code. 
Ap sought to be preferred against the Orders of the Court of the Subordi- 
ge of Vellore, dated gth March, 1957 and made in A.S. Nos. 91 and go of 
e 1957 preferred against the Orders of the Court of the District Munsif of Arni in 
O. E. A. Nos. 311 and 379 of 1956 respectively in O.S. No. 632 of, 1940. 
The matter was placed before His Lordship for Orders with the following 
Office Note: $ 
Note for Orders of Court:—These S.R. Numbers are connected with 3.R. Nos. 18969 and 18970 


and arise from the proceedings of the lower Court appointing a Commissioner for into waste 
committed by the respondents and for ascertainment of future mesne ts respectivay under Order 
g0, rule 12, Procedure Code. An order for tment of a is not one of the 


ers under Order 43, rule 1. The Appellate Court has however entertained 
an under the latter provision and dismissed them and the present O.M.S.As, are sought to 
be against the order of the lower appellate Court. 
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It is submitted that if the orderis regarded eae er Order 45, rule 1, there can be 

one appeal therefrom under section 104, Civil e, which having been exhausted 
in the present cases, there will be no further available to the aggrieved party and only a Revi- 
sion Petition appears competent against each of the impugned Orders. The Advocate for the Appel- 
lant contends that the matter falls under section 47, Civil Procedure Code and that C.M.S.As. would 
le against the orders of the lower Appellate Court. But he has not cited any authorities i 
this question. As the maintainability of these C.M.S.As. is also not free from doubts, these two 8.R. 
N are also submitted for orders of Court as to whether they can be taken on file and 
numbered as C.M.S.As. 


M. A. Rajagopalan and V. R. Nagarajan, for Appellant. i 
The Additional Government Pleader (K. Veeraswami), on behidlf of the State. 
The Court made the following ; 
Orver.—This reference arises out of the Office Note relating to S. R. Nos. 
18960 and 18971 of 1957. < ie 
The facts are: These S.R. Numbers are connected with S.R. Nos. 18969 and 
18970 which are being dealt with separately and arise from the proceedings of 
the lower Court appointing a Commissioner for an enquiry into the waste 
committed by the respondent and for ascertainment of future mesne profits 
respectively, under Order 20, rule 12. This order for appointment of a Commis- 
sioner, I need not point out is not one of the orders appealable under Order 43, 
rule 1. The lower appellate Court entertained however an appeal under ihe 
latter provision and dismissed it. Thereupon these C.M.S. As. are being sought 
to be filed against the order of the lower appellate Court. . , 
These S.R. Numbers cannot be allowed to be filed as C.M.S.As. at all, and 
if so advised, they can be filed’ only as revision petitions. Here are my reasons: 
First of all assuming for the sake of argument that the order is appealables 
there can only be an appeal therefrom under section 104 and this appeal has already 
been exhausted. Therefore there is no further ap available to the aggrieved 
pr Only revision petitions will be competent as against the orders impugned. 
is argument is, of course, based on the assumption t an appeal is a proper 
remedy and it is mentioned only in the circumstances of this case to show that in 


any event a second appeal cannot be preferred. . 

In reality the real contention of the learned advocate is this matter falls under 
section 47, Civil Procedure Code, and that therefore these C.M.S. As. would lie 
‘against the orders of the lower appellate Court, and for this position he relied upon 
Balaramcharya v. Chidambaragouda*. 

Learned Government Pleader points out that this decision is not applicable 
to the facts of this case, because as pointed out in the very judgment, the correct 
procedure under the present Code is for the Court to direct an inquiry as to the 
mesne profits, and then pass a final decree for the amount found due on the 
inquiry. 

Now a grievance of this nature is covered exactly by Order 20, rule 12, which 
runs as follows :— SO 

“ Where a suit is for the recovery of possession of immoveable property and for rent or meme 
profits, the Court may pass a decree.-....... £) directing an inquiry as to rent or mesne profits from 
the institution of the sut until (1) delivery of possession to the decree-holder, etc.” sy 

It has been laid down by a Bench decision of this Court in Balarama Naidu y: 
Sangan Naidu*, that an order determining the amount of mesne profits payable subse- 
quent to the filing of a suit is a final decree within Order gp, rule 12 2), Civil Pro- 
cedure Code ; and ad valorem Court-fee is chargeable under Article 1 of Schedule 
I of the Court-Fees Act calculated on the amount of mesne profits in dispute in 
appeal. 

The Patna h Court has gone even further. In Sideshwari Prasad v. Ram 
Kumar Rai*, it has held that an eden has to pay ad valorem ee 
on the amount for which he seeks to avoid liability or for the amount by which he 
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seeks to enhance the value of the appeal and the rule applies to all appeals from 
decisions determining the afmount of mesne profits, whether the profits may have 
accrued before suit, or after the date of the institution of the suit; the decision in 
Dhanukdhari Prosad Pande, In re1, was followed. o 


Therefore, I am unable to hold this matter falls under section 47 and that 
C.M.S, As. would lie against the orders of the lower appellate Court. 


Therefore it is left open to the petitioners to prosecute these S.R. Numbers 
treating them as C.R. Ps. if so advised against the trial Court’s orders with petitions 
to excuse dela, 


RM. ; — Office Note answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Pres:nr :—Mnr. Justice RAMASWAMI AND Mr. JUSTICE SUBRAHMANYAM. 
Marudakkal and another .. Appellants" 


D. 
Arumugha Goundar ; .. Respondeni. 


Hindu Succession Act (XXX of 19 ed beth ee Te ae 
commencement of the Act for declaration alienation by roidow mas mot binding—How far maintainable after 
the Act. 

Whee pilor to the commencement of tie Hindu Susceation Act (OK of 1946):a led oier 
in possession of her husband’s estate had alienated certain items of properties an e alienee was m 
possession of those items on the date of the ing into force of the said Act, and the reversioner to 
the atate of tie last male ownct Bad Bled'a sul! fora declaration that the alicnation will not bmd 
the reversioner an obtained a decree to that effect an appeal against that decree was pend- 
ing on the date when the Act came into force. 


Held, that section 14 of the Act had not the effect of ing the alieness title to the alienated 
items into an absolute and indefeasible title, and that the suit that been filed by the reversioner 
had not ceased to be maintainable by virtue of the coming into force of the Act. 


Object and scope of section 14 discumed. Venkayamma v. Veerayya, (1956) 2 An. W.R. 988 and 
i v. Haridas Samanta, A.L.R. 1957 Cal. 557, followed. ( 


Chidambaramma v. Hussainanme, (1915) 29 ML-J. 546 : LLR. 99 Mad. 565, held not to be 
law after Natvarlal v. Dadubhai, epee LET a! P 8.CJ. 2 ; HEN 339 gann 
Appeal against the decree of the Court of the Subordinate Judge (Second 
Additional) Coimbatore, in Original Suit No. 150 of 1949 and dated 27th November; 
1952. f 
T. R. Ramachandran, for Appellants. 
D. Ramaswami Ayyangar, for Respondent. 
The Judgment of the Court was delivered by 
- Subrahmanyam, J.—This is an appeal from the judgment and decree of the 


Subordinate Judge of Coimbatore in O.S. Noe 150 of 1949. The defendants are 
„the appellants. 


The suit was for a declaration that the sale Exhibit B-7 by the first defendant 

e in favour of the second defendant was not binding on the reversioners to the estate 

_ of the first defendant’s husband Thanga Goundan. He died in June, 1944. The 

plaintiff is Thanga Goundan’s brother’s son. It is not denied t he is the pre- 

sumptive reversioner to, Goundan’s estate. The property sold was a house 

in Coimbatore. It was sold for Rs. 7,000. The ended Subordinate Judge held 
that the sale was not binding on the reversioner and hence passed a decree. 


The defendants pleaded that the house was the self-acquired property of the 
first defendant and that even if it formed part of the property inherited by her 
from her husband, the sale was for necessity binding on the reversioners. On 
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both the points, the learned Subordinate Judge S findings against the defen- 
dants. 

The first point for deteno i is whether the Say was purchased by, 
the first defendant out of her own funds and for her own benefit benami in the name 
of her husband Thanga Goundan. The sale-deed Exhibit B-8, dated -and 
September, 1936, was for Rs. 500. The consideration consists of three sums of Rs. 
350, Rs. 100 and Rs. 50 reserved with the vendee to discharge certain debts due by 
the vendor to certain named creditors. Exhibit B-22, the account-book ae e 
by Thanga Goundan shows that these creditors were paid by ar The 
defendant seeks to prove that the moneys which her husband paid wefe her moneys 

„In corroboration of her evidence on that point, she relies on the fact that she 
deposited in 1930 Rs. 500 in the Selva Vridhi Bank. Exhibits B-16 -and B-17 
show, however, that the deposit was completely withdrawn by her on 18th June, 
1931. The fact that she had Rs. 500 in 1931 does not necessarily lead to the in- 
ference that she was keeping that sum with her somewhere, for investment for 
the purchas in 1936. It is true that her husband Thanga Goundan was adjudged 
an insolvent in 1925. The adjudication was annulled in 1933. Exhibit B-4, 
a aa executed Fy Thanga Goundan in 1937, shows that he had borrowed 

400 in 1934 on a promissory note. The mortgage was executed in discharge 
T hed debt due on the promissory note. It is the first defendant’s own case that 
four persons contributing moneys as sharcholders started a bank in 1931 and placed 
the first defendant’s husband in c of the bank. He was being paid rrmunera- 
tion by way of bonus on profits. agr May, 1936, he was paid Rs. 300 as 
bonus. The bank was housed in a part of Thanga Goundan’s residential house 
in Kattur. The bank paid Rs. 40 per annum as rent. On 23rd May, 1936, Rs. pao 
was paid to Thanga Goundan as arrears of rent. The evidence stated above mak 
it clear that Thanga Goundan had assets of his own out of which the house ai 
in pa could have been purchased by him for his own benefit in 1936. 


ption that the house was purchased for his benefit, arising from 
the fact ag a the elede] stands in his name is strengthened by the circumstance 
that Exhibit B-7 itself in tracing the vendor’s title to the pro , states that het 
husband had“þurchased the house on 2nd September, 1936, that he was in enjoy- 
ment of it as absolute owner and that she became entitled to the house subsequent 
to his death. 


+ The sale Exhibit B-7 is dated 25th February, 1949. The plaintiff issued the 
notices, Exhibit B-2 to the first defendant and Exhibit B-13 to the second defendant 
in March, 1949, impeaching the alienation as not binding on the reversioners and 
threatening to take ma to protect the reversioners’ interests unless the alienation 
was acknowledged by defendants to be not binding on the reversioners. In the 
reply, Exhibit A-1 given by the second defendant, he said that the house purchased 
by him belonged to the first defendant as the heir of her husband. The first defen- 
dant, however, in the notice sent to the plaintiff (Exhibit B-3) went back on the 
statement in the sale-deed Exhibit B-7 and set up the present case that the house 
had been purchased in her husband’s name for her benefit. a 


After the purchase, the house was improved and repaired. Thanga Goundan, 
as the person managing the Kattur Vyapara Vridhi ee ee of ° 
funds. We have read the evidence relating to the first defendant’s 
had separate funds of her own. We are not satisfied that she was doing any salle: 
trade on her own account. > 


We agree with the learned Subordinate Judge in his appreciation of the evi- 
dence on the point and find that the property acquired under Exhibit B-7 was 
acquired Goundan out of his own funds and for his own benefit and 
that the subsequent additions and improvements mad to the property were also 
made out of his funds and for own benefit. 


The next point for determination is whether tha sale of the house effected by 
the firyt d cfendant who, at that time hel . a woman’s estate in the property wag 
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binding on the reversioners to the estate of her husband. The sale-deed Exhibit 
B-7 is for Rs. 7,000. The consideration consists of four items. The first item 
is a sum of Rs. 1,145 reserved with the vendee to-discharge the debt alleged to be 
due by the first defendant on the promissory note Exhibit B-10. The'second item 
is Rs. 540 reserved with the vendee to discharge the debt all to be due by the 
first defendant on the promissory note Exhibit B-12. The third item is a sum of 
Rs. 1,000 alleged to have been received in cash before the date of the sale-deed. 
The 4th item is Rs. 4,315 paid by the vendee to the vendor before the Sub-Registrar. 


Exhibit B10 is produced as the promissory note executed by the first defendant 
in favour of Valli on gth September, 1945, for Rs. 1,000. The promissory 
note states that the moncy was received to di the debt which the first defen- 
dant’s husband Thanga Goundan had borrowed from Thangammal. Exhibit B-11 


. is the receipt granted by Thangammal. It bears a thumb impression described as 


’s thumb impression. Thangammal is the plaintiff’s sister. D.W. 8 
states that Thangammal passed the receipt Exhibit B-11 in favour of the first 
defendant. If Exhibit B-11 did not bear his sister’s thumb impression the plainti f 
would undoubtedly have examined her. We find that Exhibit B-11 is uine, 
that T a borrowed Rs. 1,000 from Thangammal and t the 
debt was di by the first defendant on 13th tember, 1945. It does 
net follow, however, that, for discharging that debt the defendant borrowed 
money from Valliakkal. She is the first defendant’s sister. Valliakkal is not exa- 
aae, The first defendant is the only witness who speaks to the execution of 
Exhibit B-11. The second defendant states that he paid money to Valliakkal. 
The inference from the fact that Valliakkal is not summoned or examined is that, 
if examined, she would not be able to sustain in cross-examination the story that 
she lent Rs. 1,000 to her sister. We are unable to accept the interested evidence 
of the defendants as adequate to prove that any money was borrowed by the first 
defendant from Valliakkal or that any money was paid to her by the defendant. 


The second item of consideration is a sum of Rs. reserved with the vendee 
for payment to Muthukrishna Naidu in discharge of the promissory note Exhibit 
B-12 said to have been executed in his favour. The second defendant states that 
she borrowed Rs. 540 from him under the promissory note for effecting repairs 
to the house. On the questions of the borrowing of the money and of effecting 
repairs and of repayment of the money, we have only the evidence of the defendants 
1 and 2. For ought we know, neither Muthukrishna Naidu nor Valliakkal might 
be aware of the execution of the promissory notes, Exhibits B-12 and B-1o in their 
names. If the evidence of the defendants were true in relation to Exhibit B-12 
there is no reason why Muthukrishna Naidu is not examined. We consider the 
interested evidence of per and g not adequate to prove that the promissory 
note Fxhibit B-12 was executed by the first defendant and accepted by Muthu- 
krishna Naidu or that it was discharged by the second defendant. 


The third and the fourth items of consideration are sums received in cash 
aggregating to Rs. 5,315. 

The house was fetching a rent of Rs. 40 per mensem at the time of the sale. 
The property was con into cash by the sale in favour of the second defendant. 
The reason for such conversion stated in the sale-deed is that the first defendant 
required money in order that she might carry out the commands of her husband 
that she should undegtake pilgrimage to Benares and other holy places and that 
she should conduct charities for the salvation of her husband’s soul and in order 
that she might have money for her own maintenance in her last days. If the first 
defendant’s husband had asked her to go on pilgrimage or to sell small portions of 
his property for charitable purposes in order that his soul might attain salvation, 
it might have been within her rights to make an alienation of an adequate portion 
of her husband’s properties for those p But there is no evidence of the 

on of any such wish on the part of her husband. The first defendant her- 
docs not say that her husband bad asked her togo on pilgrimages or tg perform 


wee seve 


> 
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charities. Indeed, she does not even say that she intends to go on pilgrimages or 
to perform charities. The recitals relating to pilgrimag#s and charities in Exhibit 
B-7 should in the circumstances be held to be mere words written out to show some 
kind of cause’justifying the alienation as against the claim of the reversioners. Those 
statements in the sale~deed, relating to charities and pilgrimages, we hold, are false. 


| The other statement made in the sale deed ing the need for the aliena- 
tion is that she needed cash for her maintenance during her last days. The house 
was fetching a rent of Rs. 40 a month. The portion of the Kattur house ‘which 
was let out to the Bank was fetching a rent of Rs. 40 per annum. gin addition, 
she had received on 4th September,1945, Rs. 1948-8-0 paid as compensation by the 
Government for acquiring some land which had belonged to her husband. She 
does not say that she would need more than about Rs. 40 per mensem for her main- 
tenance, There was consequently no need for her to sell the house in order to , 
find money for her maintenance. : 


During trial, the defendants sought to support the alienation on the ground 
that the sums received in cash had been applied to pay off debts PE the 
Kattur Vyapara Vridhi Sangam which was being man by the first defendant’s 
husband during his lifetime and by the first defendant after his death. In thei 
notice, Exhibit B-3 which the first defendant sent to the plaintiff’s advocate on 
16th April, 1949, she said, ( 

“ Moreover some shareholders are raising objections stating that vases Goundan alone shoud 
repay the deposit amount reocived im the bank at the tme when Thanga oundan was working in 
the ya Vridhi Sangam and that the sharcholders are not liable. My client does 
not admit it. states that the sharcholders alone are liable, It has not yet been settled.” 
That statement was made on 16th April, 1949. The suit which has'given rise to 

' this appeal had been instituted on 11th April, 1949. During the pendency of the 
suit, moneys are said to have been paid by the first defendant to the itors of 
Kattur Vyapara Vridhi Sangam out of the sum that had been received in cash 
from the second defendant. Obviously, such payments could not form effective 
consideration to support the alienation as against the reversioners. Exhibit B-i8, 
the book maintained by the Bank, shows that one Ramaswami Chettiar, Varada- 
rajulu Mudaliar and the first defendant each contributed Rs. 250 in 1931 towards 
the share capital of the sangam and that one Venkatachala Konar contributed 
Rs. 500. It was obviously a Pee formed for the purpose of doing business, 
int banking. The debt payable by the partnership would have to be paid propor- 
tionately by the various partners in the event of the assets of the partnership being 
found inadequate. Exhibit B-7 itself makes it clear that the purpose of the aliena- 
tion was not payment of any such debts. In any event, the payment by the first 
defendant of the part of the debi payable by the other kaes would not bind 
the reversioners. 


_ _ We agree with the learned Subordinate Judge and find that the alienation 
1s not supported by necessity and is npt binding on the reversioners to the estate of 
late Thanga Goundan. ; , ` 
- The learned Advocate for the appellants takes the plea that by reason of the 
coming into force of the Hindu Succession Act during the pendency of the appeal, 
the plaintiff's cause of action to sue for declaration that the alienations are not 
binding on the reversioners has become extinguished. The appeal will be posted 
for arguments on that point. i f 
The appeal came on for further hearing on Friday, 25th October, 1957, and 
on Friday, 1st November, 1957, and the Judgment of the Court was delivered by 
_ Sabri J-*—We have found that the alienation Exhibit By made 
in favour of the second defendant on 25th February, 1949, by the rst defendant is 
not binding on the reversioners to the estate of the first defendant’s husband. It is 
argued that the right of the reversioner to sue for a declaration that an alienation 


* 15th November, 1957, 
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made by a Hindu woman owning a woman’s estate is not binding on the reversioners 
of the estate of that last ma-holder has been extinguished by section 14 (1) of the 
Hindu Succession Act,’ 1956, and that, after the commencement of the Act no 
such suit can be maintained. 


"Section 14 is in these terms: 


“ (1) Any property pomesecd by a female Hindu, whether acquired before or after the com 
mencement of this Act, be held by her as full owner thereof and not as a limited owner. 


' . . P ‘ ; 
(2) Nothing contained in sub-section (1) shall apply to any acquired by way of gift 
or under 2 will or any other mstrument or under a decree or order of a civil Court or an award 
where the terms of the gift, will or other instrument or the decree, order or award prescribe a restric- 

ted estate in such property.” : 

In order to be able to return correct answers to questians relating to the applica- 
bility of the section to particular situations, it is necessary to know the reasons for 
the enactment of that section and the purpose which it was intended to achieve. 
Under the Hindu Law of Succession as it stood before the commencement of the 
Act, a brother who inherited the property of the father took it as full owner, while 
the sister who, her brother and mother having pre-deceased her father, inherited 
his property acquired in it not the full but what is known.as weman’s estate. The 
incidents of that estate are that she could not alienate the property except for 
purposes compendiously described as legal necessity and that on her death the 
property would devolve not on her heirs but on the heirs of her father. It was not 
that she was under an obligation to preserve the estate for her father’s heirs or that, 
during her lifetime, any other person had any interest in the property. The limita- 
tions upon her estate were the very substance of its nature and were due solely 
to her sex. Students of Hindu Law are familiar with the text attributed to Brhas- 
pathi (on another topic in Hindu Law). 

“ He, who, having received a sum lent or the like, does not repay it to the owner, will be born 
hereafter in the creditor’s house a slave, a servant, a woman or a quadruped.” 
No one need cavil at the sage who in that passage, placed women alengside slaves 
and quadrupeds, any more than a person with a sense of history, would make an 
adverse comment that so wise a philosopher as Aristotle, defended slavery on 
the ground that some men were slaves nature and indeed held that servitude 
had its compeasations. What is material is that Hindu society has had a new 
birth of freedom. The new ideals that have governed social development in India 
in recent times have given a permanent habitation in the Preamble to the Constitu- 
tion of India, which, as women, assures them of equality of status and of 
opportunity with men. erefore, when Parliament, acting in the exercise of its 
wers under the Constitution, enacted a Law of Hindu Succession, Parliament 
women from the disability which, compared with men, women suffered from in 
relation to the holding of and title to, property. The reason for the enactment of 
section 14 (1), therefore, was to ensure to wonfen equality of status and of oppor- 
tunity with men in relation to title to, and enjoyment of, property. That equali 
was the sole aim of section 14 (1) is placed beyond doubt by sub-section (2), which 
estates that sub-section (1) would not apply to limitations imposed by the grant 
where ae lad held by a Hindu woman fis been uired under a grant. A 


Hindu e acquiring property under such a grant would take the property sub- 
ject to the limitations. e principle of equality does not demand that a Hindu 
woman should be placed in a better position. That is the substance of section 14 (2) 
which, thus, EE that equality of men and women is the keynote of section 
14 (1). To stretch section 14 (1) to cover a case which is not within its language 
and which lies outside its purpose (namely, the purpose of freeing Hindu women 
from the fetters imposed on them by the earlier law in relation to the enjoyment of 
property), would be to act in violation of correct rules of construction. 


- We have now to proceed to examine the terms of section 14 (1) in greater 
detail, to ascertain if jt could be extended to property held by an glience from 
014 
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a Hindu woman under an alienation made before the commencement of the 
Act. The section says e : 

Oy ey comes hye female AT eel) Pee ane ee ee eee 
‘pot as a limated owner.” j 


The section would apply obviously to property inherited by a female Hindu sibse- 
uent to the commencement of the Act. But, at the commencement of the Act, 
ere were a large number of Hindu women in the country who held property 
which they had inherited before the commencement of the Act. Would they alse 
hold such property after the commencement of the Act as full ownep instead of as 
limited owners as they had done till then? Even if the section A only the 
words “ Any property possessed by a female Hindu shall be held by her as full 
owner thereof and not as a limited owner,” the section would apply to property 
which had been acquired by a Hindu woman before the commencement of the 
Act, provided it was in her ion at the commencement of the Act. Every 
Act speaks with effect from A date of its commencement. Therefore, the words 
“ property possessed ” occurring in the section would apply to property possessed 
at the commencement of the Act, that is to say, to property acquired before the 
ecommencement. But, with a view to obviate argument and litigation on that 
matter, the Legislature wisely introduced thé clause ‘‘ whether acquired before or 
after the commencement of the Act.” The Legislature thereby made it clear that 
the section applied also to property which a Hindu woman had inherited before 
the commencement of the Act provided it was in her possession at the commence- 
ment of the Act. To that extent, the section is retrospective. But the section 
is not retrospective in the full sense of the term, because the operation of the section 
does not extend to any period before the commencement of the Act. The opera- 
tive words are ‘ property... .shall be held....as full owner ’ ; that is to say, full 
ownership is had in the future. Property possessed at the time of the commencement 
of the Act is, with effect from the date of such commencement, held in full owner- 
ship. Section 14 (1) does not say that property possessed by a woman on the date 
of the commencement of the Act shall be deemed to have been acquired or held 
by her as full owner with effect from the date on which it was acquired or with effect 
from any dafe anterior to the commencement of the Act. Section 14 (1) is not, 
in that sense, retrospective. 


We have now to consider whether section 14 (1) can have any effect on property 
possested by an alienee under an alienation made by the Hindu woman before the 
commencement of the Act. So as to keep the discussion close to facts, let us use 
an illustration. A Hindu woman W inherits, let us say, from her husband, immove- 
able properties worth a lakh of rupees. She considers it difficult to manage them 
and realise the income and therefore resolves to convert the prop into cash 
and go and live with a relation, say D, her sister’s daughter. She sells the property 
to an alienee, say A, (a male Hindu) for Rs. 30,000 and spends the rest of her days, 
with that money, as a member of D’s family. The arrangement suits the conve- 
nience of all the three parties, W, Aand D. But it is clear that, on the date of the 
alienation, which was, let us say, in 1950, W and A knew that the property was not 
sold for “legal necessity? and that the alienee or his representative would hold 
the property after W’s lifetime, at the pleasure of the reversioners to her husbands , 
estate. The question is whether section 14 ee? to augment the rights held 
by A in the property, into rights of full ownership. 

The nature of the interest acquired by A under the alienation which we have 
described above, is defined, if we may say so with respect, in terms of the utmost 
precision by the Supreme Court in Natvarlal v. Dadhubhai? : 


“ The Hindu Law certainly does not countenance the idea of a widow ali ing her 
without any necessity, merely as a mode of enjoyment...... If such a transfer is c by 2 Ends 
widow, it is mot correct to say that the transferee ires necessarily and in law an interest commen- 
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from the t and the transfer cannot also be impeached so as a person does not come into exis- 
tence who can claim a preent rig t to possession of the Sy As babe aA of cee, peeens 
with such rights come into ext only when the wi dies it is generally said that the alience 
gets the estate for the term of the widow's life”. . 

Let us suppose that W, A and D in the illustration given above were alive wh n the 
Hindu Succession Act came into force in 195". The property alienated by W 
and possessed by A is not within the language of section 14 (1). Nor does an enlarge- 
ment of the interest owned by A in the property form ek part of the purpose sought 
to be achieved by the enactment of section 14 (1). ¢ purpose of the section is 
merely to freegHindu women from the fetters imposed on them by the earlier Hindu 
Law in relation to the holding and enjoyment of property. No such purpose would 
be served by enlarging the interest which A acquired under the alienation which 
W had made. To say that the effect of section 14 (1) is to make him full owner of 
the property would be to say that Parliament intended to make him the object of 
its bounty in the sum of Rs. 70,000. 


The argument in support of the contention that A’s interest in the illustration 
tiven above gets enlarged to full ownership is put, first, in the following way. By 
alienation, A acquired W’s right to enjoy the property for her lifetime. He did not 

uire the reversionary interest. e reversionary interest continued to vest in 
W. Ifshe had not alienated the property but had remained in possession, she could, 
after the cc m'nencement of the Act, transfer full owne ship to A, if such was her 
pleasure receiving only Rs. 30,000. By virtue of the Act, the reversionary interest 
which she retained gets transferred to A. Let us examine that argument. The 
first link in that chain of reasoning is that the property in the hands of W was divi- 
sible into two parts, one part consisting of her right to enjoy the lands and buildings 
for her lifetime and the other part consisting of the reversionary right of enjoyment 
after her death, and that, under the alienation, she sold the first part and retained 
the secend part. That argument finds some support in the judgment of this Court 
in Chidambaramma v. Hussainemma}, In that case, there was an alienation by a widow 
for purposes not binding on the reversioners. A creditor of the last male holder, 
who had obtained a decree against the widow on a debt incurred by the last male- 
holder, attached and brought to sale the reversionary interest said +o remain in 
the widow after the alienation. Sadasiva Ayyar, J., held : 

“ When the full estate is vested in her and yet owing to the restrictions which from being moral 
restrictions have become legal restrictions, she can convey onl an interest to last during her lifetime 
by a conveyance not for legal necessity, it seems to me to that the absolute estate vested th 
her berama by her alicastion Tor ber own purposes (alid during mre. divided into two atates 

1) a purchaser er life- a revermionary 
St bee rks of which tutes or rather the total of which belanged to her husband 
at his death. So far as her life interest is concerned, it became by her alienation not available to the 
creditors of her husband ; but the ownership of the ining reversionary estate continues in her as 
of the estate which she inherited from her husband. That scams to me to be available to her 
usband’s creditors ”. 
That view of this Court as to the divisibility of the estate denoted by the term woman’s 
estate was dissented from by Sulaiman, J., in Lathmi Chand v. Lachho*. The observa- 
tions of Sulaiman, J., were endorsed by the Supreme Court in Natvarlal v. Dadu- 
bhai?. Their Lordships state: 

“ Sulaiman, J.,........ enunciated the law with perfect precision when he said that the effect of 
an alienation by a widow is not to split up the husband’s estate into two or to give to the alience 
an interest necessarily co-extensive with her lifetime. The reversionary nght to enge it is no part 
of the widow’s estate at all”. 

On that point therefore, the law can no longer be said to have been correctly 
stated in Chidambaramma v. Hussainamma!. In view of the statement of the law 
made in Natvarlal’s Case*, A, in the illustration we have given in the p i 

paragraphs, acquires no interest in the property, but merely a right of enjoyment 
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based on Ws disability to derogate from the grant. It would seem to follow that, 
the right of the creditor considered in Chidambaramrla v. Hussainamma!, was to 

attach the Prone y as the property of the last male holder and to bring the property 

to-sale.to satisfy the debt owed by him. On the alience’s objection to the attach- 

ment, equities might be worked out.to the extent considered just and proper. ‘But 

since situations of that kind are likely to be of rare occurrence in the future, nothing 

further need be said on that topic in this judgment. We are dealing at present 

with the argument advanced on behalf of the alience that the woman’s estate is 

divisible into two parts, and that, in the case of an alienation not binding on the 

reversioner, the part which entitles her to enjoyment during her lifetime is alie- 

nated and the reversionary interest continues to vest in her and gets transferred to 

the alienee by the operation of section mH of the Hindu Succession Act. We 

have seen how brittle is the first link in that chain of reasoning, namely, that the 

woman’s estate is capable of division into two parts. But even if it were capable ` 
of division into two parts, and even if the second part, namely, the reversionary 

interest remained vested in her prior to the commencement of the Act, it is difficult 

to see how that interest could get transferred to the alienee by the operation of sec- 

tion 14 (1) of the Act. ; 


The next argument advanced on behalf of the alience is that, since the widow 
urported to transfer full ownership and she had pons to transfer full ownership 
for legal necessity, and since, if the property had remained in her possession at 
the commencement of the Act, she would have become full owner of the pro- 
perty, full ownership must, by the operation’ of the Act be deemed to have been 
transferred to the alience. In so far as the argument can be founded on principle, 
reference can be made only to section 43 of the Transfer of Property Act. Section 
43 enacts : 


In the illustrasion given in the preceding paragraphs, neither 4 nor W could have 
been under any misapprehension as to the nature of the interest which W could 
transfer to A. The property had been inherited by her as the heir of her husband. 
She owned only a woman’s estate and could not validly transfer full ownership 
fðr the reasons stated in the instrument of transfer. Even if the facts relating to 
consideration were different and both parties believe that the consideration paid 
was effective in law to transfer full ownership, but it is declared subsequently iva 
Court of competent jurisdiction that the anair was notbinding on the reversioners, 
it.cannot be said that there was any representation on the part of the woman, whith 
the alienee, unaware of its truth ot effectiveness, acted upon. The first of 
section 43 relating to erroneous representation cannot therefore be brought into 

lay in the case of an alienation by the holder of a woman’s estate, which is not 
biada on the reversioners. The second part of section 43 requires that, su uent 
to the transfer, the woman acquires an interest in the property which she did not 
own at the time of the transfer. Section 14 (1) of the Hindu Succession Act does 
- not deal with property which was not in the possession of, or which was not held, e 
by the Hindu women at the time of the commencement of the Act. Therefore, 
the ground of subsequent acquisition of title is not available for enlargement of 
the title previously acquired. There is no other principle that could be invoked. 
in support of the position that section 14 (1) which was intended to remove the 
woman’s disability could enure for the benefit of an alienee. 


It is argued t at section 14 (1) abolishes the system of reversioners and that 
therefore, after the commencement of the Hindu Succession Act, no suit by a Hindu 
reversioner for a declaration regarding an alienation by the limited owner can be 
maintained. What section 14 (1) states is that property possessed by a female 
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Hindu shall be held b her, as full-owner and not as a limited owner. In relation 
to such property, she hecoties a fresh stock of descent and therefore there can be 
no question of reversion to the estate of the last male holder. Reversipn gets abo- 
lished as a consequence of the estate being enlarged to full ownership. erefore, 
unléss the alience’s interest also gets enlarged to full ownership by the operation of 
section 14 (1), it would not be correct to speak of reversion in relation to such alie- 
nated property getting abolished. The first question to ask is, does the alience’s 
interest get enlarged and does he become a fresh stock of descent? If that ques 
tion is answeged in the affirmative, it would follow as a consequence that there 
could be no reversion to the last male holder’s estate in relation to that property. 
To say that there is no reversionary interest and then to proceed to consider the 
rights of the alienee is to look at the problem from the wrong end of the telescope 
„and therefore to get incorrect answers. The nature of the interest acquired by an 
‘alienee from a female Hindu gets fixed on the date of the alienation. In a case 
, where the alienation is not binding onthe reversioners to the estate of the last male 
holder, the interest-which the alienee gets is the right not to have the alienation 
impeached by the woman and to hold the property at’the pleasure of the-reversioners 
on the termination of the woman’s estate. That interest of the alience is not 
affected either to his advantage or to his prejudice by section 14 (1). = 


It is argued that if the alienee’s interest does not get affected and the property 
in his hands is liable to devolve on the heirs of thelastmale holder on the termina- 
tion of the woman’s estate, then, if the woman is on the date of the commencement 
of the Act in possession of property which she had inherited from the last male 
holder and dies without alienating them, the result would be that those properties 
would devolve on her heirs, while the properties alienated by her before the com: 
mencement of the Act would devolve on her husband’s heirs, in a case where the 
two sets of heirs are different. But that is a consequence which followed from Parlia- 
ment leaving untouched, properties in the hands of the aliences, while dealing 
beneficently with properties which are in the A sista of the woman, at the com- 
mencement of the Act. Where, for example, ere is a single mo e-debt owing 


by an agriculturist and a non-agriculturist and the islature of a $tate enacts a 
law requiring scaling down of the debt as regards the agriculturist, different sums 
become payable by the debtor in relation to the samg indivisible mo Such 


results cannot be called anomalies where they are the consequences competent 
legislative policy. 7 
We should like to add that our conclusions have not been influenced in any 
manner by the use of the word ‘ possessed ° in section 14 (1). In the appeal under 
consideration and in the illustration which we have given in the preceding para- 
graphs, the property was in the possession of the alienee at the commencement of 
the Act. But in order that the woman should get the benefit of section 14 (1) 
it is not n that the pro should be in her physical possession at the com- 
mencement of the Act.. If, for example, the,property was in the possession of a 
asser at the time of the last male holder’s death-and the trespasser had not 
ected his title by adverse possession when the Act came into force, the property 
would be inherited by the female Hindu. She would hold in it a woman's estate, 
° though she was not in possession of the property. Her interest gets enlarged by 
section 14 (1) into full ownership, although she is not in possession. If, instead’ of 
filing a suit against the trespasser for possession, she decides to sell the property 
* she could sell it as full owner and her vendee could sue the tr for possession of 
the oy The word ‘possessed’ and the word.‘held’ used in section 14 (1) mean 

` one and the same thing and the little con that has centred round the word 
‘possessed’ would have been avoided, if the parliamentary draftsman had used the 
same word ‘held’ in both places. Our view that the alienee in the case under appeal 
did not have his rights in the property enlarged to full ownership by section 1 g 
is not based on the fact that he was m possession of the property on the detect e 
commencementof the Act, but on the facts that the property is not within the langu- 
age of section 14 (1) and that an enlargement of the alience’s interest does not form 
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any part of the purpose sought to be achieved by its enactment. As the relevant 
latin maxim puts it, the sense and reason of the law is the soul of law. 

We agree with respect with the views expressed in Venkayamma v. Veerayya', 
and Gostha Behari v. Haridas Samanta’, andwith t, are unable to adopt the ton- 
clusions reached in R. A. Missir v. Raghunath*. e hold that there is nothing in the 
Hindu Succession Act, which affects the maintainability of the respondent’s suit. 


The appeal is dismissed with costs. 2 
KS. fae ` Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. P. RAJAGOPALAN, Officiating Chisf Justice AND Mr. Justice. 
RajAGoPALA AYYANGAR. 


M. A. Muthiah Chettiar .- Peiitioner* 
v. 


Sa. Ganesan and another .. Respondents. 

i the P. Act (XLOT , as amended by the second Amendment Act XXVII 
i ee end arin a: lain AN AAA i a 
for qfisr expiry of period prescribed for filing petition—Order allowing—Furisdiction—Interference by writ of 


Constitution of India (1950), Article 226—Interlocutory orders tea pte of High Court— 
Boe. ee oe ear ica a E 


The power and jurisdiction of the Election Tribunal constituted under the Representation of 
the People Act, 1951 (as amended by Act XXVII of 1956) are not plenary, but limited, and the tri- 
Boal bes to Tudetlon Within the Limits aet to it by the Act it being a creation of the Act, The jurisdic- 
tioni to allow amendments which it.lias, by resson of tie of the provisions of the Code of 
Civil Procedure, 1908, to the trial of election petitions foi Ol Pa cbs Do pep 
in 1956, “ subject to the provisions of this Act ”, which i es section 81, which prescribes the period 
of limitation within which an election petition has to be filed. The power of the Election Tribunal 
to order amendment by invoking the provisions af Order 6, rule 17, Civil Procedure Code, is, thus 
subiret to holoi ahag ister y eran Where therefore, by amendment, a party applyi 


for it secks to allege a new fact and not merely to explain or clarify a material fact already sta 
z a grouod for ing aside the election, the same cannot be allowed if the application therefor 
is after the period prescribed by ‘section 81 for filing a petition has An order allow: 


an amendment in such cases would be beyond the jurisdiction of the, tri and is liable to be quash: 
by the High Court by a writ of certiorari especially where it is also vitiated by an apparent error. 
Harish Chandra Bajpai v. Triloki Singh, (1957) 8.C.J. 297, applied. 
The fact that the order is an interlocutory order and that there is another remedy open by way 
of appeal under section 116-A of the Act would not be a bar to the issue of a writ. 
Article 226 of the Constitution is couched in the widest terms and is not confined to final orders 
and there is no statutory or constitutional bar to the exercise of the High Court’s under Article 
Though the existence of a provision for an appeal is certainly a ma factor, to be taken 
note of, it is not determinative. , 
in which the issues are to be tried and refusing to try certain issucs as preliminary issues is an erro- 


neous order which, if allowed to continue in force, would enlarge the inquiry by evidence which ° 
at a later would have to be discarded, the High Court will interfere and iue a direction to 


ed al prdiginary Ioa myoni re can be no justification for the to put off 
this i It would be improper and for the tribunal to postpone the determmation 
of those issues on such grounds. 

Mande v. Laoly, e r e 165, 172 and Charan Das v. Amir Khan, (1920) 99 MLJ 
195: LR. 47 LA. 225 (P.C.), referred to. 


I. S 2 An. W.R. g88. g AIR. 1957 Pat. 480. 
R. 1957 eget 2 j 
* W.P. Nos, 611 of 1957. aist October, 1957. 
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Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of prohibition prohibiting the Second’ 
Respondent herein from proceeding with the trial and disposal of the Election Peti- 
tion No. 86 of 1957 on its file. 

M. K. Nambiar, K. K. Venugopal and V. M. Venugopala Menon, for Petitioner. 


S. Mohan Kumaramangalam, for 1st Respondent. 
The Order of the Court was pronounced by 


Rajagopal Ayyangar, F.—These are petitions for the issue of writs of prohibition 
and certiorari respectively and arise out of the Election Petition No. 86 of 1957 
on the file of the Election Tribunal Madurai. 


The Election Petition (No. 86 of 1957) was for setting aside the election of the 
petitioner Sri Muthiah Chettiar to the Madras State Assembly from the Karaikudi 
Constituency in Ramanathapuram district. At the election to this Constituency 
held on 1st March, 19 57 SA Muthiah Chettiar whom we shall hereafter refer as the 
petitioner, and Sri Sa esan (to be referred to as the respondent) were the main 
contesting candidates. As many as cight persons filed nominations for the seat and 
tour withdrew their nomination papers and the other four went to the polls. The 
petitioner was declared elected on 5th March, 1957 as having obtained 24, 223 votes 
as against 23,365 votes secured by the rdan. The two other candidates 
obtained a very small number of votes and they might be ignored for the p of 
these proceedings. On 15th April, 1957, the respondent fled ed the Election Petition 
Se E P. No. 86 of 1957, and the only prayer that it contained was for a 
declaration that the election of the returned candidate was void. To a petition 
containing such a prayer the oy oF thes necessary to be joined as respondent was, 
under the terms face tion 82 (a) of the Representation of the People Act, the retur- 
ned candidate, and the present petitioner was therefore the only respondent to 
this Election Petition. 


. The grounds upon which the election was sought to be set aside were mainly 
two: (1) that the petitioner had on the date of Bis ded an interest in a subsisting 
contract with the State Government which disqualified him for standirfy for election 
under section 7 (d) of the Act ; (2) that the petitioner was guilty of several acts of 
corrupt practices which were set out in several paragraphs of the petition. The 

ndent therefore pleaded that the election of the returned candidate was liable 

declared void under section 100 (1) (a), (b) and (d) of the Respresentation of the: 
People Act (hereafter referred to as the Act). The Election Commission referred 
this petition to the Election Tribunal, Madurai, under section 86 of the Act. 


After the receipt of this petition, the Tribunal posted the y etition to 22nd June, 

_ 1957 for the appearance of the returned candidate who was the sole ndent to 
the Election Petition. The petitioner thereupon appeared and filed I.A. No. 1 
of vie In this application the petitioner prayed that the Tribunal might strike 
out the following:— 


, b > ~ i), hk ’ > an F] , b 
TES aO ar a KA H O, ©, (O; (e), AA #) © O22) a (D; (9, 0 TS (2) (« a} (a), (6) (b) 
’ 3 b ’ 3 ’ ’ > (k t d k of tho 
-x be pine ace tee 13 (1) 1, 6, a 6) OD: Or G) md ($) 
12g (2) of the Act. 
(3) Paragraphs 13 (2) (2), peed tag () ofthe Act nn s nor amounting toe corrupt 
practice of bribery under 12g (1) 


(4) Paragraph 17 of the Election Petition and Schedule ) as not 
Facts Gt oa Be weiss of Coreen ARG enue oon section 12g (7) Aa 


ee (5) paragraph 8 of the Election Petition as not coming under section 100 (1) (d) (tv) of the 
on the ground that even if proved they would not amount “to corrup ce” within 
the relevant provisions of the Act. ‘The respondent filed a counter alte nee denying 
this interpretation of the petition read with the provisions of the Act. He therefore. 
prayed that the petition might be dismissed. I.A. No. 1 of 1957 was heard by the 
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Tribunal and orders thereon passed on 14th July, 1957, The net result of this order 
was that the points raised in I.A. No. 1 of 1957 were left undecided and were re- 
served “‘ for, being dealt with as occasion arose during the trial ofthe petition ”. W.P. 
No. 611 of 1957 is directed to question the legality and propriety of this order and 
the reli-fsought in the petition is a writ of prohibition preventing the Tribunal from 
proceeding further with the trial of the Election Petition. St 

We shall refer to the details: of the contentions raised in W.P. No. 611 of 1957 
after setting out the matters which have given rise to W.P. No. 668 of 1957. In the 
course of the order-on I.A. No. 1 of 1957 the Tribunal recorded : @ 

“In the course of the arguments Sri Mohan Kuraraiiaogalam: indicated that certain objec- 


tions raised on behalf of the applicant could be got over t of the Election Petition under 
Order 6, rule 17 of the Code of Civil Procedure ”, 


This matter was further referred to in a later portion of the order in these terms £ 
ae Be Ferpendent in the election petition will file his written statement on Wednesday the a4th 


d if he desired to amend the petition make an application 
in that bebalf on or that date and that ication will be considered that day. ikue wil 
be settled on the Q Parties are directed to file on or before 27th such of the documents as would 


be material or in the matter of settling the issues”. 


In pursuance of this order in these terms the petitioner filed his written statement on 
oath July, 1957. In this written statement the’ objections formulated by the peti- 
tioner in I.A. No. 1 of 1957 were reiterated. The petitioner came forward with a 
further point that, inasmuch as the Election Petition included charges which did not 
fall within the definition of corrupt practice which would avoid the election within 
section 100 (1), the petition i was not competent and had to be dismissed in 
imine under section 81 read with section go (3) of the Act. The written statement 
which controverted in detail the allegations of fact contained in the election peti- 
tion, ended with a prayer that the petition might be rejected under section go (3) of 
the Act, for the reason already indicated. S 
The respondent on his part filed two applications for amendment of the Elec- 
tion Petition I.A. No. 3 of 1957 and I.A. No. 4 of 1957. The amendment sought to be 
effected by I.A. Nò. 3 of 1957 fell into two categories. The first group comprised 
those which Were merely clerical in their nature. The other consisted of allegations 
that the petitioner was disqualified for standing for election under section 7(d) of the 
Act by reason of his interest in . ve companies besides the one named ori y in 
the petition which had subsisting contracts with the State Government for the supply 
of goods execution of works, etc. I.A. No. 4 of 1957 sought to effect amendments in 
respect of four items. Some of these were particulars of the corrupt practice set out 
in the petition as grounds for avoiding the petitioner’s election. Some were amend“ 
ments which sought to introduce the words “ by the returned candidate or his agents 
with his consent” in the several paragraphs set out by the petitioner in I.A. No. 1 of 
1957, with a view to remedy the defects which were alleged to exist in them. Counter 
vits were filed to these applications by the petitioner and the two applications 
I.A. Nos. 3 and 4 of 1957 came on fos hearing and were di of by an order, dated 
4th August, 1957. On this same day draft issues were filed by both sides based on the 
pleadings in the petition, and with some slight amendments, whose correctness is 
not now challenged, the Tribunal accepted these and framed the issues accordingly. , 
By its order, dated 4th August, 1957, I.A No. 4 of 1957 was dismissed in regard to the 
main item namely, the amendments which sought to remove the defects which were 
said to exist in the Election Petition as filed. Certain other items were allowed and 
the correctness of the order in I.A. No. 4 of 1957 is ot disputed by either side. The 
Tribunal ordered most of the items of amendment prayed for in I.A. No. 3 of 1957», 
It may be mentioned that the allowance of some of these items was not obi to 
by the petitioner, and the only item of amendment allowed whose legality is challeng- 
ed before us, is in relation to that by which the ndent was permitted to 
to the contracts which were said to disqualify the petitioner from standing for election 
under section 7 (d) of the Act. W.P. No. 668 of 1957 is for the issue of a writ of certiorari 
to quash this order of amendment granted in I.A. No. 2 of 1957 by which the 
items of disqualification were permitted te be introduced into the Election Petition. 


(0) 
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Before we pass on to cqnsider the points urged by learned. counsel for the peti- 
tioner it is necessary to mention one fact in relation ‘to the issues ‘framed and'the 
oral direction of the Tribunal in relation fo the consideration of these,issues made 
on 4th August, 1 37: The issues relevant in the present context are issues 1 to 8. 
The other issues which are numbered g to go relate to matters which would legiti. 
mately be the subject of enquiry by the: Tribunal if issue 1, which we shall set out 
immediately, were decided in favour of the respondent. The first issue ran : 

1. Is the election petition in ‘conformity with the provisions: of (a) section 81 and Jor (b) 
section 8g of the Representation of the People Act and liable to be dismissed under section go (3) or 
any other provisions of the said Act ? o z © i t 
Issues. 2 to 7 comprised matters set out in I.A. No. 1 of 1957 and which, according to 
the petitioner, the Tribunal had no jurisdiction under the'Act to`enquire into. For 
the purpose of better understanding the nature of the objections involved we shall 
set out these issues :— jae aes ‘ 


. Do the allegations i h » (b), (c), (6), (g), (k D, (&) G), 1, y(k D, 
13 (a) (€), (8), (o), R ani Pr ede OA AGT Oe ee 2 ate 
tion of the election of the returned candidate, to be void for the reasons stated in paragraph 4 of the 
written statement ? ' pe 

. Do the allegations in paragraphs 12, » (4), (e), (e), (F), (2), (4) D, (4) GD, ©, 
and tb of the sever torah e corrupt Bhi ae Neate AY PEA eit ee wa. % £ 


4 Do the allegations in ph.1g (2) (a), (6) and (c) constitute corrupt practica of bribery’ 

inde section dag) af the Act 7 ) i ( EUA e 
5. Do the allegations in paragraph 17 and Schedule III-A amount to corrupt practice under 

section 129 (7) of the Act ? , i ' 2 ae 
6. Do the allegations in h 8 of the petition amount to corrupt practice under section 

100 (1) (d) (iv) the Act } á : Peet A ae ; 
T Is the petition maintainable in the absence of particulars as' contended in péragraphs‘12°to 

39 of statement of objections? 2 : 

Issue 8 ran in these terms :— sow | ee ee i 
8. Should issues 1 to,7 be heard as preliminary issues ? i 


t we , 

On 4th August, 1957, when the Tribunal settled these issues, which was the same 
day on which orders on I.A. Nos. 3 and 4 were passed, an oral application was'made 
by learned counsel for the petitioner to hear issue 8 in' the Siriaas and then; 
Pacay, issues 1 to 7 and thereafter proceed with the trial of the'action. The 
Tribunal, however, it is agreed, appears to have rejected this suggestion and 
intimated that the order it had already passed in I.A. No. 1 of 1957 would still be . 
foliowed, namely, that the matters set out in issues 1 to 7 would not be disposed: of 
as preliminary issues but would be aries: only as occasion arose'in the course 
of the trial or at the end of the trial. er having given this’ oral direction: the 
Tribunal passed the following order : chon ij 
“he respondent will fle his written statement if any in respect of thc'agièndyichty to thd p l- 
tion allowed by this order and the petitioner will, as rekuired behalf of ‘the i my 

further particulars of the contracts with particulars of dates and other details, | te gy 
Mr. Sastriar wants a week's time for that purpose. Posted to 12th.‘ The respondent will-file 
oe EA 17th. Issues settled. Examination pf witnesses will start at 7 Aas. on 

I í S ; fe fe ste su 
The grievance of the petitioner is as regards this last portion of the order, which 
directed the trial to start before the Tribunal had decided the préliminary issues and 
ticularly issue'1, which if it were decided in his favour, would obviate any.need 
Preda and trial and this is the subject-matter of W.P. No. 611 of 1g57er Con: 
We shall first take up for consideration'W.P. No. 668 of 1957, which’ seeks the 
issue of a writ of certiorari to quash the order of the Tribunal in‘I.A. No. 3 of 1957 
in so far as it permitted the respondent to add new grounds of disqualification‘ for 
calling in question the election of the pctitioner—the returned candidaté. In the 
petition as driginally filed, the allegations as regards the disqualification' of the 

petitioner to stand for election were set out in paragraph 5 which ran ; 
15 ; 
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- .“5,': The petitioner submits that on the date of the election of the t (the returned 
aa ao to be chosen to fill a seat in the i Assembly under® 
section 7 d) of the Representation of the Peope Act, 1951 (hereinafter called the Act) for the following 
reasons : rh 


`. Tho respondent was on the date of his election the largest sharchalder in a Private Limited Com- 

pany called the Chettinad Company, Ltd., holding 5,585 shares of Rs. 1,000 each and 14,767 shares 

of Rs. 100 each, At the same time the said Chettinad Company, Ltd., was the largest sharcholder 
ia k ji 


E: 
2, 
4 
4 
3 
e, 
g 
z 
A 
3 
4 


has been built in the grounds of the Collectorate of urai district at Madurai. 
mits that the said contract was subsisting on the date of election of the respondent that the res- 
De by reason of the facts stated above has a share or interest in the said contract between the 

dura South India Ltd, and the Government of Madras for the execution of the 
seid|works, namely the dings for the Madras Government Medical College at Madurai, under- 


e 


Madras 
to fill a scat in tbe Madras Legislative Assembly and the acceptance of the respondent’s nomination 
was improper and the respondent’s election is therefore liable to be declared void.” 


In the affidavit in support of I.A. No. 3 of 1957 the respondent stated in para- 


graph 3 : 

“The respondent (the returned candidate) is the largest shareholder in the Chettinad Company, 
Ltd. : This company and the t interest or shares in a number of other subsidiary con- 
cerns like the South Ltd., Madural, etc. ; such i companies have been 
formed oaly to suit the exigencies of each business while the respondent, y and the 
Ghcttinad Company, Ltd., has the controlling interest in such concerns and all con- 
cerns hare tracts for the supply of goods, execution of etc., with the Government 
of Madras. I have mentioned only one such concern in paragraph 4 of the petition of example. 
Reference to other such concerns contract with the hab been cant ted by overiaht 


The petition has therefore to be suitably as indicated in the application.” 
The other subsidiary concerns referred to in this affidavit were thus set out in para- 


“a. In h 5 after the words ‘for the following reasons’ add ‘ The dent has a 
share or interest in an of as (a) The Chettinad Limi b) The 
, (d) The South India 


Ghettinad ‘on, Ltd., (e) The South India Corporati (Mad HARFE” th 
¢ e on 
E imbatsre) Ltd., (9) The South India Corporation (Godin , 
Tanjore Electric®tores, Ltd., (g) ‘The Mad on, Ltd., 
have subsisting contracts with the Government of Madras for the supply of goods, execution of 
works, ctc., ‘for example’....” 
By the order of the Tribunal, dated 4th August, 1957, these new items have become 
part of the allegations in the petition. It would be seen that, whereas in the election 
petition the petitioner was stated to be disqualified by reason of the petitioner being 
interested in one specified contract, by the amendment, this was enlarged and the 
disqualification was said to arise from the petitioner’s share or interest in five other 
companies which had subsisting contracts with the State of Madras. I.A. No. 3 
of 1957 was filed on 24th July, 1957, which was far beyond the 45 days from the 
date of the election, specified as the iod of limitation for the presentation of an 
election petition under section 81 of the Act. The Tribunal allowed the applica- 
tion fot amendment holding that it fell within Order 6, rule 17, of the Code of Civil 
Procedure which was applicable to the proceedings before it under section go (1) of 
the Act, which enacted : 

' u ub to the ions of this Act and of any rules made thereunder, election e 
pein wal be sed by the Tribunal, as nearly as may be, H accordance with the Stoei appli- 
cable under the Code of Civil Procedure, 1908, to the trial of suits.” 

It also held that the decision of the Supreme Court in Harish Chandra Bajpai v 

Triloki Singh}, favoured such a construction as regards the power and jurisidction ot 
the Tribunal. © ` l 

Mr. Nambiar, learned counsel, for the Pee urged before us that the decision 
of the Supreme Court: referred to by the Tribunal, far from supporting the respon- 
dent, was a direct authority for the position, that the Tribunal did not possess power 
or jurisdiction to order the amendment that it did, when it allowed I.A. No. 3 of 1957 
in regard to this matter. It is therefore necessary to analyse in some detail Shin deci- 


t 


z. (1957) 8.GJ. 297. . 


I] 


sion, to examine this submission. 


Before Amendment. 


Section 81 (1).—An election petition calling 
in question any ‘election may be presented on one 
or more of the grounds specified in sub-sections 
W and (3) of setioan 100 and section 101 to the 

ection i any candidate at such 
election or any elector in such form and within 
such time but not earlier than the date of 
publication of the name or names of the 
returned ,candidate or candidates at such elec- 
‘tion under section 67, as may be prescribed. 


Section 83 (1).—An election petition shall con- 
a concise statement of the material facts on 
which the petitioner relies and shall be signed 
by the petitioner and verified in the manner laid 
down in the Code of Civil Procedure, 1908 (Act 
V of 1908) for the verification of pleadings. 


(2) The petition shall be accompanied by a, 


list ed and verified in like manner 
forth full i of any corrupt or illegal 
practice the petitioner alleges, including 


Section 85.—If the provisions of section 81,_ 
section 83 or section 117 are not complied with, 
‘the Election Commission shall dismiss the peti- 


Section go (2).—Subject to the provisions of 
this Act and of es made thereunder 
election petition “be tried by the T: i 
as ncarly as may be, in accordance with the 

ure applicable under the Code of Civil 
ure, 1908, to the trial of smuts. 


Section go (4).—Notwithstanding anything 
contained in on 85, the Tribunal may dis 
miss an election petition which does not comply 
with the provisions of section 81, section 8g or 
section 117. 
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This decision was rendered on the terms of the 
Representation of the Peopk Act, 1951, before it was amended in 
therefore have to advert to the provisions of the Act before and after 
in order to appreciate the points made by counsel for the petitioner. *' 2 


1956. . We shall 
he amendment, 


After Amendment. an 

Section 81 (1).—An election petition calling 
in question any election may be presehted an onc 
or more of the grounds ed in sub-section 
Peete a 10F to the Election 

minission by candidate at ‘such election 
or any elector withi days from, 
pot carlier than, the date of election of 
returned candidate, or if there are more 
one returned candidate at the election 
dates of their election are different, the later 
of these two dates. P 


Section 83 (1).—An election petition— ' 
(a) shall contain a concise statement of the 
material facts on which the petitioner relies ; 


as full a statement as possible of. the 
names the partica alleged to have eommiited 
such corrupt practice and ‘the te place 
of the commission of cach such practice’; and 


¢) shall be signed by the £ 
a in the bane: laid down 


117 notwi that it has not been: dis- 
missed by ‘the ection Commission . under 
section 85. f wl o 


or m such manner as in its 
i necessary for ensuring a ahd 
ective trial of the petition, bpt shall. 
allow any amendment of the ‘petition 
will have'the effect of ‘introducmg : 

of a corrupt practice not y alleged 
in the petition, 
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eh APO} Before Amendment. 1 

lE Sktion’ ga.—The' Tribunal shall’ have ' ‘the 
which are: vested in a Court ‘under the 
of Civil Procedure, 1908 (Act V pf 1908), 

when trying a suit in respect of the following 

matters! qian OF 

wad (8) discovery, and inspection ; ; , 

«n b}senforcing the attendance, of witnesses, 

and requiring. the deposit oftheir expenses ; » ı. 


aay 


n1 (E cofapelling the production: ‘of docu- - 
Inents!; ">" * ah eal à E 4 a ex Tas 4 


fre . v Loe t pe he 
i @) camiling witneses b oath, 
ıı Je (4) granting adjournment; .. o 
4 (f) reception of'evidence'. taken ‘on 
da t ; ‘and: Sy Satie AE ra Mia j 
£) imuing commissions for the examination 
of Cascs | : 


aff- 


atob af 


E S 
and may: summon ,, f rae pori aay 
penon w. . appears to, it-to, 
material; and shall be deemed tobe a civil 


Sf Code of a E vied ard 
aa af Criminal Procedure, 1 (Act VW of 
a Sete wasn ewes ee fen ji 


Do 


l 


regards the legal 
es of corrupt practice made 


‘as 


rahe After Amendment. 
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i +1 Section ga2—“The Tribunal shall have the 
. powers, which are vested in a Court under the 
:, Code of Civil, Procedure, 1908 (Act V of 1908), 
when trying a suit in respect of the follgwmg 
matters : ; 
ıı (¢) discovery and inspection ; : 
ı (b) enforcing the attendance of witnesse 
and requiring, the deposit of their expenses; 
U (c) compelling the production of docu- 
ments ; ‘a i 

, (d) ‘examining witnesses on oath ; 

(6) granting adjournments ; ‘ 
. (f) reception of evidence taken'on aff 
davit ; and . í f ee 


(g) issuing commissions for the 
of witnesses . ae k$ 
and may summon and examine smo mois any 
person whose evidence appears to it to be 
material ; and shall be deemed tobe a: civil 
| Court.within ‘the meaning of sections 480 and 

of the Code of Criminal Procedure, «898 
Act V of 1898). 


examination 


r 


"| “TR gitestion’ Before the ‘Supreme Court in ‘Harlsh Chandra Bajpai’s case}, wag 
re ity of an order pf the. Tribunal allowing an amendment to certain 
against the réturned candidates. -In his origi 


‘election 'petition ‘thé respondént before the'Supreme Court (who was the election 


Petitioner) hafi 


election to 


J'stated that the retried candidate’. (the case was concerned with an 
a double-member constituency) “could in furtherance of their election 


enlist the support of certain Government servants.” He intended this allegation to be 
treated as a charge of corrupt practice falling under'section 123 '(8) which defined 
aol 


the following as corrupt practice : 


“ (8) obtaining or 
or his agent or, by other person with 
the furtherance of the prospects of the candidate’s 


math ee hte Qe ye ‘ , 


or abetting or attemptihg to obtain or procure by a candidate 
coanivanta of R eanditlate or his auch an asis 


ce for 
election from any person’serving un Es the Coven 


ment of India or the Government of any State other’ than the giving of vote by such person.” 


Illustrations were given in the petition of the manner in which this was done and 
these allegation wound’ up witha statement. , “The, respondents 1 and 2 by this 


device succeed 


in creating an impression on.the voters that they had the support of 


the district officials.” ‘The election petition contained no list of particulars attached 


to the: petition as required by section 83 (2). of the-Act. . The 
pleadings was dttackéd by the'returned candidates; on‘the gro 


arity: of these 
that they were 


vague’ and la¢king ih particwlars and so liable to'be struck’off.. In answer to this, 


ment 
Ta other words; in the replication all 
vants actually worked for 


tion-petitioner filed'a replication, in which he stated for the first time that 
e denial ofthe respondents 1 ande is'absolutely wrong, inasmuch as many Govern- 
ts worked for, issued appeals and became polling agents for respondents 1 and 2.” 
tions were, made that the Government ser- 
c „returned, candidates.. This pleading was objected to, 


-by the returned candidates, and they requested for a preliminary hearing of certain 
ikia whieh arose or their allegation that the petition was vague and must be struck 
off for want of particulars. Their ‘application was disposed of by the Tribunal by 


deleti 


all 
Being required to name the Go; 


certain df the matters ‘in 


ent 


uced by the replication, but holding that the 
ns in’ the'original petition were not vague, the election-petitioner, however, 


servants. Subsequently the election-peti- 


tioner.filed a further petition for amendment on the same lines as in the replication. 


‘This-‘was opposed by the returned candidates on the ground that the amen 
thin B), namely, “particulars or better particulars of the matter 
1, but that th 


‘Abt fall-within sèctiop 83 
referped fo” in the, petition 





A 


k 


~ tat 


(1957) 


ent did 


cy were particulars really of new charges sought 






S.J. 297. 
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to be added long after R of limitation for filing an election petition had 
lapsed. The Tribunal aloWed the application for amendment on the ground that 
they were particulars in respect of the charges in substance already made, and that 
Order 6, rule 17, Civil Procedure Code, which was applicable to the'proceedings 
before it; enabled it to make that order. 


‘It was the correctness of this order for amendment that was the main subject 
of consideration before the Supreme Court. This was dealt with under two heads : 
(o) whether it fell within the power conferred upon the Tribunal under section 83 
(3) ';, (2) ålterşatively whether it could be supported under section go (2) of the Act 
read with Order 6, rule 17, of the Code of Civil Procedure. His Lordship, Venkata- 
‘rama Ayyar, J., who delivered the judgment of the Court first dealt with the scope 
of section 83. . He-said : 

“ In our’ opinion, section 81 (1) and section 83, sub-sections (1) and (2), when correctly under- 


* stood support the ‘contention of the respondent that the Tribunal has authority to allow an amend- 


ment even when that involves isiclusion of new provided they relate to a contained 
in the petition.’ Taking first sectlon’81 (1), it enacts that a petition may be calling an 
election in question on one of the grounds specified in section 100, subsections (1) and (2) and section 
tor. These sections enumerate a number of grounds on which the election may be set aside, includi 

the commission of the corrupt practices mentioned in section 129 that constitute the ds mention 

in'section 81 (1). Then we come to section 8g (1). It says that the petition should contain a concise 
‘statement of the material facts, and that d include facts relatmg to the holding of the election, 
the result thereof, the on which it is sought to be set aside, the right of the petitioner to present 
the petition and the Then section 89 (2) enacts that when there is an allegation of corrupt or 
{legal practice ‘particulars thereof should be ‘given in a separate list. If the grounds on which an 
election is sought to be set aside are’ something other than the commision of corrupt or illegal prac- 
‘tices, as for example, when, it is stated that nomination had been wrongly accepted or that the 


under sestfon 83 (g) to, allow further and better culars will include a power to allow fresh instances 
Pela hands Ge whieh the electi ; 


Section 83 (3) provides, it should also be noted, for the list of particulars being amended or en- 

' It is not, however, to be inferred from this that when the partculars are mentioned in the 

y of the petition, they could not be amended. .The reference to the list in section 83 (3) must 

be taken along with the provision in section 83 (2) that particulars are to be set out in a. list to be 

.‘‘ attached to the petition ”. The substance of the matter, therefore, is that under section 8 o 
particulars can be! amended ‘and supplemented and the reason of it requires that the power could 

exercised even when the particulars are contained in the body of the petition. And even when there 

is no list filed, as in the present case, it would be competent to the Tribunal to allow an amendment 

giving for the first time instances of corrupt practice, provided such corrupt practice has been made a 

ground of attack in the petition........ In this view, the order of amendment in question is not 


*open to attack on the ground that it has permitted new instances to be raised. What to be seen 


is whether those instances are,'in fact, particulars in respect of a ground put forward im the petition 
‘or whether they are, in substance; new grounds of attack”. . 

His Lordship then held that in the case before the Court what had been sought to be 
introduced by way of amendment were not really fresh instances of the same charge 
of corrupt practice, but altogether new charges and proceeded to consider whether 
this could be justified under Order 6, rule 17, which has been made applicable to 
the Tribunal under the provisions of section go (2) of the Act. The learned Judge 
pointed out that the provisions of the Civil Procedure Code were made applicable 


® 
118 THE MADRAS LAW JOURNAL, REPORTS. «1; + [1958 


to proceedings before the Election Tribunals, only subject to the provisions of this 
Act, and one of the provisions of the Act was that wRich limited the time within 
which an election petition could be filed. He therefore held that the respondent 
before the Supreme Court could not sustain the a tara of the order for amendment 
on the basis of section go (2) of the Act. His Lordship explained the position thus > 


ee ce ee appelant at ere the exercise of the power under that rule 
(Order 6, rule 17, Civil Procedure c) must, nevertheless, be subject to the conditions 

by section 81 for presentation of an election petition, that one of those conditions was that it should 
be presented within the time allowed therefor, and that actordingly no amendment should be allowed 
which would have the effect of defeating that provision.; The decisions in Mande v. 1 and Birbeck 
v. Bullard, are relied on ın support of this contention. In Maude v. Lewlg!, the were that an 
election petition was filed alleging that the successful candidate ‘had employed as paid carivassers 
residents of the ward, and that the election was, in consequence void. ‘Then an application was filed 
for amending the petition by alleging that residents of other wards were also similarly empl 


and that was ordered by Baron P The correctness of this order was questioned on the groun 
that on the date of the application for amendment a fresh petition on those allegations would be barred,’ 
and that therefore the Court had no Juridiction. to pas the order which it i In upholding this 


contention, Lord Coleridge, C.J., observed that section 21 (5) gaye power to the Court to amend the 
petition, thet that was subject to the provisions of the Act, that one of those provisions was 
section 13 (2) which prescribed the period within which an clection petiton could be fled, that the 


power of amendment could be erercised only subject to this ion, and that accordingly an amend- 
ment which raised a new charge should be rejected if a petition on that d be barred 
on that date. He also observed that the matter was not one of discretion but of jurisdiction. This 
was followed in Clark v. Walload*. In Birbeck v. Bullard’, the application was to, amend 


the petition by adding a new charge, and it was held that that could not be done after the expiry of 
the Gori a Geel ia ae Act te ole an Ferien petition, and the decision wag put an the 
ground that the power to grant amendment was ‘ subject to the provisions of the iets o, 
On these authorities, it is contended for the appellants that even if the Tribunal 
is held to possess a power to order amendment generally: under Order 6, rule 17, 
an order under that rule cannot be made when a new ground, or charge is raised, 
ifthe application is made beyond the period of limitation prescribed for filing election 
petitions. The Tribunal sought to get over this difficulty by relying on the princi- 
le well-established with reference to amendments under Order 6, rule 17; that the 
t that a suit on the claim sought to be ¥aised would be barred on the date of, the 
application would be a material element in deciding whether it should be allowed. or 
not, but wowld not affect the jurisdiction of the Court to grant it in exceptional 
circumstances as laid down in Charan Das v. Amir Khan*.' But this is to ignore the 
restriction imposed by section go (2), that the procedure of the Court under the 
Code of Civil Procedure in which er-6, rule;17, is comprised is to apply subject 
to the provisions of the Act and the rules, and, there being no power conferred on 
the Tribunal to extend the period of limitation prescribed, an order of amendment 
permitting a new ground to be raised beyond the time limited by section 81 and 
rule 119 must contravene those provisions and is, in contequence, beyond the ambit 
of authority conferred by section go (2). We are accordingly of opinion that.the 
contention of the appellants on this point is well founded and must be accepted as 

correct. i 

We have already set out the relevant provisions of the Act as amended fon com- 
parison with those which the Supfeme Court had to construe in Harish Chandra 
Bajpařs Case®. It will be seen t substantially there is little ‘material change 
effected. No doubt the last words of section go (5) might appear to embody in 

statutory form, the construction which:section 83 (3) of the original amendment recei-« 
ved in Bajpai’s Case‘. For the purpose of the petition before us, however, this is not 
material. The principles that are to be deduced from the decision of the Supreme 
Court are : (1) section 83 (2) and_(3) of the original enactment lay down a speciab 
Tule applicable to charges of corrupt practice and the amendment of particulars 
i them. Where a charge of corrupt -practice is made fresh 
instances of such corrupt practice, might by way of amendment, be added 
even after the period of limitation for the filing of a petition had elapsed, 
by reason of the use of the expresion “at any , time” in section 83 (3). 


. (1874) L.R- 9 CLP. 165, 17a. 320) 39 MLJ. 19%. 
ili olin T $ ES Soy ag. 


3. (1883) 52 L.J.Q.B. gar, 
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Where, however, a new e of corrupt practice, and not merely a fresh instance of 
an already formulated c, is sought to be added, this would not be covered by 
section 83 (3) and the jurisdiction to allow it would be dependent on the proper 
construction of section go (2) of the Act. (2) In cases not covered by section 83 (2) 
and'8g (3), that is, in relation to grounds for the avoidance of an election resting on 
reasons other than charges of corrupt practice, there being no special rule governing 
the permissible amendments, the matter is governed by the provisions of section go 
(2) of the Act, which render the provisions of the Civil Procedure Code applicable 
to the trial of quits to the trial of the election petitions. Among the provisions of the 
Civil Procedure Code thus rendered applicable would undoubtedly be that contained 
in Order 6, rule 17. (3) Ifsection go fy were absolute and unconditional, the power 
of the Tribunal would have been plenary and subject to no limitation except the 
requirement that the discretion to order an amendment should be properly exercised 
‘with reference to the facts and circumstances of each particular case. Even if the 
Tribunals had such a power the usual rule by which Civil Courts refuse an amend- 
ment which introduces a fresh cause of action after the period of limitation within 
which it could be agitated had expired, would be applicable to such Tribunals. 
ieee go (2) however is not absolute but is subject to the provisions of the Act. 
ong the provisions of the Act which are very material and relevant to the context 
are those in section 81, prescribing the period of limitation within which an election 
petition should be filed. The power of the Tribunal to order an amendment by 
invoking the provisions of Order 6, rule 17, is subject to this limitation prescribed 
section 81. Where, therefore, by an amendment a party applying for it, seeks to 
ege a new fact and not merely to explain or clarify a material fact already stated, 

as a ground for setting aside the election, the same cannot be allowed if the applica- 
tion is made after the period prescribed by section 81 for filing a petition had elapsed. 
The decision of the Supreme Court was no doubt based on the language of the 

Act as it stood before the amendment. But as we have already pointed out, the 
amendments effected by Act XXVII of 1956 have not effected any material change 
in the provisions relevant to the present context. Indeed learned counsel for the 
respondent did not seek to make any point based on there having been any such 


pes 
c shall now proceed to consider the nature of the amendments allowed in the 
present case in the light of the above discussion. In the petition as originally filed, 
the respondent had alleged that the petitioner was disqualified for being chosen to 
fill a seat by reason of his interest in a contract falling within the classes specified ` 
in section 7 ik of the Act. We have already mentioned that the election petition 
had specified the contract and stated it asa und for disqualification as also the 
manner in which the petitioner’s interest fell within the terms of section 7 BoE 
By the amendment a set of entirely new contracts, unrelated to the one specified in 
the original petition, was put forward as further grounds for disqualification. If the 
allegations in pala of any one of these contracts were established and the interest 
alleged came within the terms of section 7 (d), the petitioner would have been dis- 
A for standing for election and his election would have to be delcared void. 
The application for amendment having been filed long after the period of limitation 
prescribed by section 81 of the Act was over, the submission of leatned counsel for 
° the petitioner, that the Tribunal had no jurisdiction to permit the amendment, appears 
to us to be well-founded. The decision of the Supreme Court no doubt related to 
the making a fresh charge of corrupt practice, but the reasoning on which this was 
tested, is in our opinion applicable to an amendment, setking to introduce a new 
item of disqualification. . 
` Mr. Kumaramangalam, learned counsel for the respondent, urged that the Act 
by section 83 (1) (a) merely required the petition to contain a concise statement of 
the material facts on which the petitioner relied. He urged that ifin the present 
case, the respondent had stated that the petitioner was disqualified from standing for 
election by reason of his interest in a contract or contracts falling within section 7 (d) 
of the Act, without specifying or identifying the contract or contracts, the election 
petition would have still conformed to the requirements of the Act, and that if, by 
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reason of this vagueness, the petitioner had ‘thereafter required.particulars to be 
furnished of the contracts, the respondent could have ished them within the time 
limited by the Tribunal. If he was right so far, learned counsel urged that. the'res- 
pondent ought not to be prejudiced merely because he furnished one instance of 
such a contract. We feel unable to uphold these contentions; In the first place, 
the election petition did not contain any general statement which could cover con- 
tracts other than the one specified in it. We doubt whether an allegation in general 
terms, such as the one suggested by learned counsel for the respondent, would have 
satisfied the requirements of section 83 (1) which required that an election peti- 
tion should state “ the material facts” on which the petitioner relied for the relief 
that he sought. The following observations of Mr. Baron Pollock in the Lancaster 
Division Election case! appear to us to be apt and in pein The: Court was there 
dealing with fresh instances of corrupt practice sought to be brought in, by way 
of particulars furnished of the charges already e. The learned Baron said :° 
© “Whe present petition had been drawn up in a general form, and no one had a right to gain 
any indirect advantage by reason of its being so drawn...It would! have been dealing. extremely 
harshly if time and advan were given to the petitioners by reason of the general form in which the, 
petition had been drawn. t was not the intention of the Act, and they must see that they did 
nothing contrary to it. The intention of the Act was, as shown by section 40, to limit the time within 
which charges could be made. The additional particulars must be struck out.” '- : 
In our judgment, therefore, if the petition had been drawn as indicated by the res 
pondent’s counsel, it is doubtful—we say so because we do not wish finally to decide 
a matter which in this precise form‘is not before us—whether the election-peti- 
tioner could be permitted to furnish particulars after the period of limitation was over. 
But the present petition was not in that form. It specified an individual contract 
not merely as an instance of the contracts in which the returned candidate was in- 
trested but as the contract which acted as a disqualification. In these circumstances 
we entertain no doubt that by the amendment the respondent was secking to 
add fresh grounds of disqualification, since each of the new contracts was separate 
and constituted a distinct ground of disqualification. This the Tribunal had' no 
jurisdiction to allow after the period of limitation prescribed by section 81 had elapsed 


Mr.Kumeramanagalam next contended that the facts in Maude v.Lowley®, which 
had been approved and followed by the Supreme Court, could not support the 
disallowance of the amendment in the case before us. The argument on this part of 
the case was briefly as follows : The Supreme Court had in capa case?, laid down 
that fresh instances of a corrupt practice already alleged in the petition could be 
allowed by way ofamendment. Maudev. Lowlsy? was notsuch a case but one where 
a fresh charge of corrupt practice was sought to be brought in by way of amendment. 
The only type of amendments which election Tribunals were precluded from granting 
were those in which a new charge of corrupt practice was sought to be introduced. 
Where, however, a ground or a charge had already been made, other instances 
of the same charge might be introduced by way of amendment. We are wholly 
unable to accept this argument which runs entirely counter to the decision of the 
Supreme Court. We see no distincfion between a fresh charge of corrupt practice 
which according to the learned Judges in Maude v. Lowley*, rendered the election 
petition a new one and a ground for disqualification. We are not here ‘concerned 
with fresh instances of the same charge of corrupt practice which the Supreme * 
Court held the Tribunals had power to permit by way of amendment since this was 
rested on the specific provision in section 8g (3).. Outside this special provision, 
the power of the Tribunals is governed by section go (1) where it is limited in thee 
manner we have already indicated. In our judgment the order of the Tribunal. 
allowing the amendment prayed forin paragraph 2 of I.A. No, 3 of 1957 was 
beyond its jurisdiction. a i , , 

Learned counsel for the respondent urged that notwithstanding our above, 
conclusion we should not interfere at this stage and that these matters should be 





1. 5. O'Malley and Hardcastle Election 2. eee L.R. 9 CP. 165, 172. 
Petitions, 39. 3. (1957) S.AJ. 297. 
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considered only after the Triþunal finally disposed of the petition and in an appeal 
filed from it under section 116-A of the Act. For reasons which we shall set out 
later, we are rejecting this objection. The order of the Tribunal being without 
jurisdiction, we hold that we should interfere even at this stage and set it aside. W.P. 

o. 668 of 1957 is allowed and the order of the Tribunal allowing the amendment 
set out in paragraph 2 of I.A. No. 3 of 1957 will be set aside. 


We shall now proceed to consider W.P. No. 611 of 1957. This, it will be seen, 
is for the issue of a writ of prohibition directing the Tribunal not to proceed further 
with the petition on the ground that the petition was defective in not complying 
with the requirements of section 81. We shall briefly recapitulate the history of 
the controversy involved in this writ petition. In I.A. No. 1 of 1957 the petitioner 
had prayed for the deletion of several paragraphs of the petition whose details are 
to be found in issues 2 to 7 which we have extracted earlier. The ground upon which 
this relief was sought was that even if the allegations as stated in the several para- 
graphs were to be established they could not constitute acts of corrupt practice on 
the basis of which the election could be avoided. I.A. No. 1 of 1957 was heard by 
the Tribunal and by its order dated 14th July, 1957, the Tribunal recorded : 


“The arguments on either side were able and intricate and questions affording t difficul 
in solution were raised. The points raised are really iuas i în the case to be dealt with end 
i of at the conclusion of the trial.” Order 6, rule 16 of the Code of Civil Procedure reads: 
“The Court may at any stage of the proceedings order to be struck out or amended any matter 
in any pleading which may be unnecessary or scandalous or which may tend to prejudice, embarrass 
of dela the fair trial of the suits.” This rule is intended for use in cases where z 
call clear and the question as to whether particular portions of the pleadings te be a eet 
of 


between the parties... At this stage, I consider it undesirable to pronounce orders upon the points 
raised in the petition and I therefore refrain from doing so and keep the petition tobe dealt 
with and disposed of should as aforesaid an occasion arise in the course of the trial or at the end of 
the trial”. 


This practically amounted to an adjournment of the petition for disposal on a later 
occasion. By a direction contained in the same order the Tribunal directed the peti- 
tioner to file his written statement. This statement was filed on zik July, 1957. 
In paragraph 2 of the statement the petitioner urged that the election petition pre- 
sented was not in accordance with the Act and that it violated section 81 of the Act: 


“inasmuch as it is not based on the grounds specified in sub-section (1) of section 100 in regard to 
] } es”. 


This was expanded in paragraph g which ran : 

“An election petition can be filed only on one or more of the grounds specified in sub-section (1) 
of section 100 and section 101. Ifthe made do not relate to the grounds specified in the above 
provisions, this Honourable Tribunal could have no jurisdiction to enquire into the same. The 


election petition contains a large number of charges which are not based on the grounds set out in the 
provisions of the Act mentioned above ”. 


Paragraphs 4 to 7 set out the several paragraphs of the election petition which, 
according to the petitioner, did not constitute allegations of corrupt practice as 
defined in the Act. On these grounds the petitioner raised an objection to the juris- 

° diction of the Tribunal to enquire into the petition and prayed for an order dis- 
missing the petition under section go (3) for non-conformity with section 81. On 
the same date on which the written statement was filed the ndent filed an 
‘application I.A. No. 4 of 1957 to amend the petition by adding al egations to each 
of the several paragraphs to which exception was taken. These amendments, how- 
ever, were disallowed by the Tribunal on 4th August, 1957 and the propriety of this 
disallowance is not in controversy before us. On the same day issues were settled 
and we have set out the issues 1 to 8 as then framed. The Tribunal, however, oral- 
ly intimated to the parties that issues 1 to 7 would not be dealt with as preliminary 
issues but would be taken up only during the course of the trial. It is this procedure 
adopted by the Tribunal that is complained of by Mr. Nambiar, learned counsel 
for petitioner, as beyond the jurisdiction of the Tribunal. 
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We shall now proceed to set out the submission of Mr. Nambiar on this part of 
the case. Learned counsel said that the Tribunal was the creation of a statute which 
had vested it with a limited jurisdiction. When the ee E those. 
limits, the party aggrieved was entitled as of right to invoke the powers is Court 
under Article 226 to issue awrit of prohibition to ensure that the Tribunak did. 
not proceed to enquire into the petition which under the statute was not a petition 
which it could lawfully keep on its file. Section 80 of the Act enacted that 

“no election shall be called in ion ‘exci an election petiti ted in 

i E e AaS E E E E 
ahd it was only an election petition that conformed to the statutory requirements that 

could be properly aiite into by a Tribunal. Section 81 defined the grounds on 

which an election petition could be presented and unless the grounds stated in the 

petition were those set out in sections 100 and 101, it would not be a petition falling . 
within section 81. Section 100 which was the one relevant to the present case enact- 

ed the grounds on which an election might be declared void and among them were 

acts of corrupt practice on the part of the candidate or his agents. The allegations 

in the present election petition contained in the paragraphs referred to in issues 2 to 

7 were not corrupt depen ; such as, even if established, would lead to the setting aside 

of the election of the returned candidate. The inclusion of these allegations ren- 

dered the petition one not in accordance with the requirements of section 81 and 

hence the Tribunal was by section go (3) of the Act bound to dismiss it in limine. 

The Tribunal, however, had, instead of doing so, expressed its intention to proceed 

to‘enquire into the merits of the petition which it had no jurisdiction to do. Learn- 

ed counsel urged the above as the grounds for the allowance of W.P. No. 611 of 
1957- ` os 

It would be seen that the basic postulate of this argument rests on some of the 
allegations in the petition not answering the requirements of a ‘corrupt practice” 
which if proved would be capable of avoiding an election. Mr. Nambiar therefore 
urged that we should examine the several allegations in the petition in regard to the 
corrupt practices charged against the returned candidate, with a view to find out 
whether they éell within the terms of the statute. We however intimated to him at an 
early stage of the argument, our unwillingness to embark on this enquiry. It is not 
in dispute that the Tribunal was vested with jurisdiction to enquire into the matter 
which learned counsel invited us to consider. The question is one which arises on 
the construction of the pleadings in the case and the Tribunal is the pri autho- 
rity vested with jurisdiction in that behalf. The petition had been rana by the 
Election Commission and had been referred to the Tribunal under section 86. The 
Tribunal had therefore to enquire into the petition. Of course the Tribunal is 
By section go (3) enjoined to dismiss a petition which did not comply with the require- 
ments of sections 81, 82 and 117, and it was this power that had heen invoked by the 
petitioner. But before this power could be exercised the Tribunal had to be 
satisfied that the requirements of the section had not been complied with. - It had 
therefore not merely jurisdiction tonquire into this matter but indeed it was its 
duty to satisfy itsel? about it before it passed any such order. The Tribunal had 
in the exercise of its undoubted jurisdiction framed issues on the pleadings and had 
raised the points mentioned by Mr. Nambiar for consideration. In these circum- 
stances, we do not find any justification for this Court assuming, as it were, the func- 
tions of the Tribunal and examining matters which Parliament has assigned 
primarily if not exclusively to the Tribunal. : i 

The next submission ni Nambiar was that the Tribunal acted improperly 
and irregularly in not deciding issues 1 to 7 as preliminary issues before proceeding 
with the pial of the petition. In this connection learned counsel taled that the 
respondent had filed a list of witnesses numbering over to prove the 
allegations in the petition, and. that the course pro to be followed 
by the Tribunal, viz., of deciding issues 1 to 7 during the course of or after 
the completion of the trial, would involve the petitioner in such an amount 
of expenses and delay most of which would’ be unnecessary and a waste, if 
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issues 1 to 7 were decided. in favour of the petitioner. We see considerable force in 
this argument. When witnesses are being examined, it would be nearly impossible 
to restrict the evidence to the allegations other than those in the paragraphs of the 
tition covered by issues 2 to 7. Even if this were possible and the witnesses con- 
ed themselves to the other matters, they would have to be recalled and examined 
afresh in the event of issues 2 to en: decided in favour of the respondent. From 
their very nature, issues 1 to 7 have to be decided first before the start’ of the trial 
and that is precisely why they have all been clubbed together in issue 8” The rea- 
son adduced py the Tribunal] for not deciding them before the trial of the other 
issues does not appa to us to justify that course. The Tribunal has no doubt not 
é any formal order on igue 8, but, the paria before us are agreed that the 
ribunal has in effect decided issue 8 against the petitioner for the reasons stated in 
its order dated 24th July, 1957,,09 I.A. No. 1 of 1957. The ground upon which the 
* Tribunal practically adjourned consideration on the merits of I.A. No. 1 of 1957 was 
that it raised diffiult questions for decision. It is unnecessary to consider whether that 
was not a relevant a aa matter to be considered in an application to strike off 
the pleadings of an adversary under Order 6, rule 16. But when, after the written 
statement was filed and the subject-matter of I.A. No. 1 of 1957 became preliminary 
issues, different considerations governed the matter. This applied a fortiori ‘to 
issue 1 which raised the question of the jurisdiction of the Tribunal to continue the 
enquiry. Issues 2 to 7 were in a way linked up with issue 1 though even if issue 1 were 
decided in favour of the respondent, the others had to be considered. These issues . 
involved the consideration of no evidence, oral or documentary, and had to be 
determined on a construction of the petition read in the light of the provisions of the 
Act. The postponement of their consideration led to no advantage, because consi- 
dered at whatever stage in the course of the enquiry, the material on which their 
decision could rest was identical. On the other hand such postponement was calcula- 
ted to embarrass the trial, particularly for the petitioner, and we will add, for the 
Tribunal also—and be a source of delay for its completion. The fact that the deter- 
mination of the matters covered by these issues involved difficulty can of course not 
be a ground for eg o their consideration—and this is the only reason assigned 
the Trib for this postponement. With due respect to the learned Judge 
of the Tribunal we feel unable to endorse the propriety or justification of the course 
it has adopted. 


The error committed by the Tribunal in thus postponing the consideration of 
these issues might in one aspect be said to touch its jurisdiction. Take for instance 
issue 1. If this were decided in favour of the returned candidate, the duty of the 
Tribunal would be to dismiss the petition. In other words it would have no juris- 
diction to enquire into the allegations in the petition. We therefore consider it 
proper that we should issue a direction to the Tribunal to decide issues 1 to 7 in 
the first instance before proceeding further with the trial in the sense of receiving 
oral or documentary evidence on the several issues framed. 


We have now to refer to a contention urged before us by Mr. Mohan Kumara- 
mangalam in the nature of a preliminary’ objection to our issuing any direction 
to the Tribunal as to the order in which the issues have to be decided, a contention 

* whose range extended to our interfering with the order in I.A. No. 3 of 1957 dealt 
with earlier. Broadly stated the argument was this. The Tribunal was vested with 
jurisdiction to enquire into the petition and it had practically all the powers conferred 
on a civil Court by the Civil Procedure Code in conducting that enquiry. i 
that it’ committed any error in the exercise of the powers thus conferred, there 
was no transgression of the limits of the jurisdiction to call for the issue of a writ 
of prohibition but that could only be a case of an erroneous decision not correctable 
by recourse to the powers of this Court under Article 226. Even if this extreme 
submission was not sustainable, learned counsel added that still this Court would 
not in the exercise of its discretion issue any direction because of the express pro- 
vision for appeals from the final. orders of the Tribunal under section 116-A of the 
Act. This provision for appeal from final orders should be held to debar the 
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invoking of the powers of this Court to set aside interlocutory orders and also 
orders and directions of the Tribunal as to the manner hich it would in its dis- 


cretion conduct the agir. Having given our best consideration to these 
arguments We have deci to repel them. , 


In the first place the power and jurisdiction of the Tribunal which is a creation 
of the Act are not plenary but limited, and it has to function within the limits set 
toit. Take the case first of the amendments allowed by the Tribunal when it ordered 
I.A. No. 3 of 1957. The jurisdiction of the Tribunal to allow amendments which it 
possessed by reason of the application of the provisions of the Civil Procedure Code 
to the trial of election petitions was, however, by section go (1), “ subject to the 

isions of the Act ” which included section 81. We were satisfied that this order 

or amendment passed by the Tribunal was beyond its jurisdiction and was 
vitiated by apparent error in misunderstanding the decision of the Supreme Court . 
in Bajpai’s case1, Turning to the order impugned in W.P. No. 6&8 of 1957 
it was no doubt an interlocu one, but Article 226 is couched in the widest terms 
and is not confined to final orders. There being no statutory or constitutional bar 
to the exercise of our powers the question that we had to consider was whether in the 
exercise of our discretion we should interfere at this stage. The existence of a provi- 
sion for an appeal was certainly a material factor to be taken note of but that is not 
determinative. We took into account the fact that the policy of the Act was to 
have an expeditious di of election petitions, and we considered that this would 
` be frustrated if we did not set aside, what we were convinced was an erroneous 
order which if it had continued to be in force, would have enlarged the enquiry 
by evidence, which at a later stage would have to be discarded. It is the same 
process of reasoning that has led us to the conclusion that we should issue the direc- 
tion we have indicated above in W.P. No. 611 of 1957 in regard to the manner in 
which the issues should be decided. 


The result is that in W.P. No. 611 of 1957 there will be a direction that the 
Tribunal do proceed with the determination of issues 1 to 7 before taking up the 
further trial of the election petition. 


There will be no order as to costs in either petition. 
P.R.N. W.P. No. 611 allowed : Direction issued. 
WP. No. 668 allowed: Ordsr set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mar. P. RAJAGOPALAN, Officiating Chief Justice AND Mr. Justicg 
RajAGoPALa AYYANGAR, 


G. Raja Nainar .. Petitioner* 
v. 
N. T. Velusami Thevar and others . .. Raspondents. 

E E allel Brita Wile We SA, B E ion Petition to set 
AA ne e E improper rejection of nomination—Scope of enquiry by Tibunal—New objection to 
nomination —[f be taken. 

Under secion 36 of the Representation of the People Act, 1951, the Returning Officer is em- 

to hald a summary enquiry and reject any nomination on certain specific grounds, 

ether such rejection is improper can be decided by the Election under section 100 (1) (e) 
of the Act in an election dispute. ‘The word ‘im ” in the context has to be construed as ‘wrong’? 
“incorrect’ or ‘inaccurate’. The jurisdiction of Tribunal under section 100 (1) (e) of the Act 


Gly SRS toee eae A E end Oficer at tho ume of seruitiny the 
only difference being that the enquiry before the Returning is summary while the T. 
hae tosdecide the questiod after a tial, 


Where the nomination of a candidate was jected by the Returning Officer on a particular 
objection taken, in an election petition before the Tribunal filed by the person whose nomination is 


1. (1957) S.AJ. 297. 
* W.P. Nos. 675 and 676 of 1957. gist October, 1957. 
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1] l 
stated to be improperly oit R o ope Io ha pi oE to GT a Deora 
nation of such Bas 

to decide. The correctness of the decision of the Returning Officer whi 


upon 
the Tribunal has to consider is with reference to the objection that the Returning Officer had occasion 
to consider. It is the objection to the nomination formulated at the time of the scrutiny that limits 
the scope af the enquiry by the Tribunal in an Election Petition. 


Taj Singh v. Election Tribunal, Jaipur, A.I.R. 1954 Raj. 204, differed. 


Durga Shankar Mehta v. Thakur 8.C.R. 267: S.CJ. 723: 

2 MLJ. 385 (8.C.) s Vashist Nerea Sarma y. De Chan yz Sen om oJ a; Cass) 
EER 2 MLJ 379 (S.C) ; Hari Vishau Kamath v. oed Ishaqus, Gan 18.C.R. 1104: 
8.C.J. 207: (1985) 1 MLJ. (8.C.) 157 (S.C), referred to. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
_ will be pleased to issue a writ of certiorari calling for the records in Election Petition 
No. 109 of 1957 on the file of the Election Tribunal, Tirunelveli, and quash the 
order, dated 17th August, 1957 and made in I.A. No. 5 of 1957 in Election Petition 
No. 109 of 1957. 

The Advocate-General (V. K. Tirwenkatachari) and T. Martin, for Petitioner 
in both the petitions. i 

S. Mohan Kumaramangalam for T. R. Mani for the 1st Respondent in both the 
petitions. 

The Court made the following 

OrDER.—Six candidates including Velusami Thevar, the 1st respondent, 
Chellapandian, the second respondent, Ambalavapa Pillai, the third respondent, 
and Arunachalam, the fourth respondent, filed their nomination papers for election 
from the Alangulam Constituency for the Madras State Legislative Assembly. 
After the scrutiny of the nominations on 1st February, 1957, the Returning Officer 
rejected the nomination of Arunachalam, the fourth respondent, on an objection 
preferred by Chellapandian, the second ndent. Respondents 1, 2 and 3 
were the candidates that eventually cont the election. The polling was held 
on 8th March, 1957. Velusami Thevar, the first respondent, was deglared elected. 

The objection preferred on 1st February, 1957, by the second respondent to the 
Returning cer ran : 

“ Arunachala Nadar has filed nomination ico hai Constituency for Amembly (1). He is 
employed as Headmaster, National Training School, Tiruchendur, which is run with cnt’s 

ts-im-aid and assuch he holds office of profit in a concern, where the State Government has 
clalinterest. Therefore his nomination is objected to as invalid under section 7 (d) and (¢) of 


The order of the Returning Officer, which itself pointed out that the decision 
had to be given sx parte Arunachalam, was : 

“ Sri S. Chellapandian raises objection to the nomination as a candidate for Asseermbl 
Constituency an the that he is employed as Headmaster in the National Training 


Tiruchendur, which is run with Government grant-in-aid and as such he holds office of profit in a 
concern where the State Government has financial interest and as such his nomination is invalid under 


section 7 (d) and (s) of Act XLII of 1951. Sri S. Arunachalam is not t at the time of scrutiny 
of nominations nor any authorised agent of his could take notice of objection and file a reply. 
In view of the o on which has not been cleared by Sri S. Arunachalam by satisfying me that be is 


not holding an o of t in a concern, in which the State Government financial mterst, the 
objection is upheld and Sri A. Arunachalam is disqualified under section 7 (d) and (¢) of Act XLII 
of 1951. Accordingly his nomination is rejected ”. 

_ In the written statement that he filed in answer to the election petition, the 
returned candidate Veluchami Thevar pleaded that Arunachalam was disqualified 
on several other grounds as well which it may not be necessary to enumerate at this 
tar The petitioner preferred I.A. No. 5 of 1957 in effect to confine the enquiry 
before the Tribunal to the correctness or otherwise of the objections preferred by 
the second respondent before the Returning Officer. The Tribunal rejected the 
contentions of the petitioner and dismissed J.A. No. 5 of 1957 on 1 A 
1957. The petitioner applied under Article 226 of the Constitution for the issue 
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of a writ of certiorari to set aside the order of the Tribunal and also for the issue of a 
writ of prohibition. 

The main question for determination in these proceedings before us is what is 
the scope of the enquiry before the Tribunal, when, in the exercise of the juris- 
diction conferred on it by section 100 (1) (c) of the Representation of the Peo le 
Act (XLIII of 1951) (hereinafter referred to as the Act), it has to decide whether 


or not the Returning Officer improperly rejected the nomination of a candidate. 


With reference to the date fixed for the scrutiny of the nominatiops the relevant 
portion of section 36 (2) (a) of the Act runs : 


“ The Returning Officer shall then examine the nomination papers and shall decide all objections 
which may be made to any nomination, and may, cither on such objection or on his own motion, 
after such summary inquiry, if any, as he thinks necessary, reject any nomination on any of the follow- 
ing grounds :— : 

~ (a) that the candidate either is not qualified or is disqualified for being chosen to fill the seat 
under any of the following provisions that may be applicable, namely :— 

Articles 84, 102, 173 and 191 and Part II of this Act . . a. oso e aa P 

Section 36 (5) of the Act runs : 


“The Returning Officer shall hold the scrutiny on the date appointed in this behalf under clause 
(b) of section 30 and shall not allow any adjournment of the p. except when such proceedings 
are interrupted or obstructed by riot or open violence or by causes beyond his control : 


Provided that in case an objection is made, the candidate concerned may be allowed time to 
rebut it not later than the next day but one following the date fixed for scrutiny, and the Returning 
Officer ahall record his decision on the date to which the proceedings have been adjourned.” 

Section 36 (6) directs : 

The Returning Officer shall endorse on each omination paper his decision accepting or rejecting 
the same and, if the nomination paper i rejected, shall record in writing a brief statement of his reasons 
for such rejection ”. 

Section 100 (1) (c) of the Act is to this effect : 

“ Subject to the provisions of sub-section (2), if the Tribunal is of opinion. 

(c) that @ny nomination has been improperly rejected . . . . the Tribunal shall declare 
the election of the returned candidate to be void.’ 

The other provisions of the Act which we shall set out at this stage are sections 
go (1) and 98. The relevant portion of section go (1) runs : 

“ Subject to the ions of this Act and of any rules made thereunder, every election petition 
shall be tried by the Tribunal, as nearly as may be in accordance with the procedure applicable under 
the Code of Civil Procedure (V of 1908) to the trial of suits ”. 

Section 98 provided : ; 

“ At the conclusion of the trial of an election petition the Tribunal shall make an order— 

(a) dismissing the election petition ; or 

(b) declaring the election of all or any of the returned candidates to be void . . . . ” 

It should be noted that the decision of the Returning Officer is based on a 
summary enquiry. The proviso to section 36 (5) limits the period to two days 
within which the candidate, the validity of whose nomination has been i 
could rebut that challenge. Section 100 (1) (c) clothes the Tribunal with jurisdic- * 
tion to decide whether the Returning Officer has improperly rejected a nomination. 
That decision has to be given after a trial of the issue whether the rejection of the 
nomination was improper. In the absence of any provision to the contrary if 
the Act or in the Rules ed thereunder, that trial has to be conducted in accord- 
ance with the provisions of the Civil Procedure Code. If, at such a trial, proof is 
furnished by the election petitioner and accepted by the Tribunal that a nomination 
has been improperly rejected, the Tribunal has to declare the election of the returned 
candidate void under section 98 (a) read with section 100 (1) (e) of the Act. 


The scope of the allegation to be made by an election petitioner is limited by 
section 100 (1) (c)—that the rejection of the nomination by the Returning Officer 
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was improper. What is the scope of the'trial before the Tribunal, to establish the 
truth of t allegation, if the question. . 

In co ing the expression “‘ propriety ” in its context in section 64-A (Madras 
Amendment) of the Motor Vehicles Act, as it stood before that section was repealed, 
the Supreme Court pointed out in Raman and Raman v. Government of Madras :1, 


“ The word iety has nowhere been defined in the Act and is capable of a variety of meanings. 
In the Oxford ish Dictionary, Vol. VIII, it has been stated to mean fitness, appropriateness, apti- - 
tude, suitability, priateness to the circumstances or conditions, conformity with requirements, 


rules or principle, tess, correctness, justness, accuracy ”. 

—— ‘That was a decision Sgt De unreported judgment of this Court in Writ 
Appeal No. 65 of 1955. In Writ Appeal No. 65 of 1955 the learned Chief Justice 
stated : : 


“The word “ ” no precise connotation. In the comtext of judicial or quasi- 
‘judicial decisions, its is not synonymous with correctness. Indeed, propricty is a termi 
wholly inappropriate to the finding as regards legal rights of parties. a cee A ere, however, 
legal rights are not involved and we are in the realm of discretion, terms like “ propriety” and “ pro- 
per’ are apt ”. : f 

After referring to section 435, Criminal Procedure Code, where the expressions 
used were “ correctness, legality or propriety ”, the learned Chief Justice observed : 


What is the import of the expression “‘ improper ” in its context in section 100 
(1) (c), which obviously is different from that, for le of section 64-A of the 
Motor Vehicles Act and section 435, Criminal Procedure e? Section 100 (1) (c) 
of the Act refers only to an improper rejection just as section 100.(1) (d) G) refers 
to an impro acceptance of a nomination by the Returning Officer. ion 
100 (1) (d) (ii) refers to improper reception, refusal or rejection of ang vote by the 
Returni cer. The Sy bes or impropriety to be considered is that of the 
decision of the Returning cer. Section 36 (2) requires the Returning Officer 
to decide all objections after a summary enquiry, if any. The final rejection, if 
the Returning Officer orders it, has to be based on an enquiry and the decisions 
taken on the basis of that enquiry. Whether the objections are those formulated 
oy any of those who could be present at the time of the scrutiny under the provisions 
section 36 (1) or whether they are objections taken b ihe Returning Officer 
suo motu, section 35 (2) requires those objections to be ecided. Section 36 ©) 
requires that an order of rejection should be ported by a brief statement of the 
reasons on which the rejection was based. It 1s at least a quasi-judicial determi- 
nation of a statutory legal right of a person to stand as candidate for election. In 

Shri Virindar Kumar Satyawadi v. Ths State of Punjab? the Supreme Court said the 
“ fonction of the Returning Officer acting under section 36 is judicial in character, but he is 

not to act judicially in discharging it ”. 

: In such a context it seems to us that the word “improper ” has to be cons- 
trued as “ wrong, inaccurate or incorrect”. If under section 100 (1) ©) the Tri- 
bunal is called upon to decide whether the rejection of a nomination by the Return- 
tng Officer was Improper, the Tribunal has to decide whether the decision of the 
Returning Officer was incorrect. That decision has to be reached by the Tribunal 
after a trial, as against a summary enquiry which alone is permissible to a Returning 
Officer under section rae (2). We come back to the question, what is the scope 
of that trial in which the correctness of the decision of the Returning Officer 
rejecting a nomination could be canvassed. l 





. 8.C.J. 368: M.LJ. (S.C. $ S.C.R. ae 
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Our attention has notbeendrawn to any re case directly in point where 
the Supreme Court expressly decided such a questio: 


Section 100 (1) (e) asitstood before it wasamended by Act XXVII of 1956 ran: 


“ Tf the Tribunal is of opinion that the result of the election has been materially affected py the 


improper acceptance or rejection of any nomination, the Tribunal shall declare the election to be 
wholly r 


In Vashist Narain Sharma v. Dev Chandra and others? one of the questions that 
arose was whether the nomination of Dudh Nath, who was eventually defeated at 
the poll, was improperly accepted by the Returning Officer. At fhe time of the 
PA nominations, objection was taken to the validity of the nomination of 
Dudh Nath. No proof was given in support of the objection. The Returning 
Officer overruled the objection and held that the nomination of Dudh Nath was 
valid. After setting out the contentions which ran : 


Mr. Daphtary on behalf of the appellant has argued before us with reference to the provisions 
of sections 33 and 36 that this is not a case of improper acceptance of the nomination paper, because 
prima facie the nomination was valid and an objection having been raised but not pressed or 
Hinsley nana: had no option but to accept it. There was, as he says, nothing 
i i , according to him, be 
omination paper by the 


Ghulam Hasan, J., observed : 


“We do not propose to exprem an opinion upon this aspect of the matter, as in our view the 
eppeal can be disposed af on the second question ”. 


No reference was made in Vashist Narain Sharma v. Dev Chandra and others? 
to the decision in Durga Shankar Mehta v. Thakur Raghuraj Singh and others? decided 
by another Bench of the Supreme Court the previous day. It was éstablished at 
the trial of the election petition in Durga Shankar Metha’s case® that Vasant Rao, 

_ one of the neturned adlata, was below 25 years of age and was therefore not 
qualified to stand as a candidate. Such an objection however had not been taken 
at the time of the scrutiny of nominations, and there was therefore no occasion for 
the Returning Officer to decide under section 36 (2) whether Vasant Rao’s nomi- 
nation was liable to be rejected. Mukerjea, 5. delivering the judgment of the 
Bench held at page 277: 


“ But when the candidate pears to be properly qualified on the face of the electoral roll and 
the nomination paper and no cbjection is sited no e nomination, the Returning Officer has no 
other alternative but to accept the nomination .” . 


It was in continuation of that that the learned Judge observed at pages 277-78: 


“As no objection was taken to his nomination before the Returning Officer at the time of scrutiny, 
the latter was bound to take the entry in the electoral roll as conclusive ; and if in these circumstances 


of nomination on his part which section 100 (1) (e) of the Act contemplates, It would have been an 
improper acceptance, if the want of qualification was apparent on the electoral roll itself or on the 
Was a and cacy papa and the Returning Officer overlooked that defect or if any objection e 
was raised and enquiry made as to the absence qualification in the candidate and the Returnmg 
Officer came to a wrong conclusion on the materials placed before him. When neither of these things 
happened, the acceptance of the nomination by the Returning Officer mut be deemed to hone 
acceptance. It is certainly not final and the Election Tribunal , on evidence laced beore i8 
come to a finding that the candidate was not qualified at all. But e election should be held to be 
void on the ground af the constitutional disqualification of the candidate and not co the grenade ben 
his nomination was improperly accepted by the Returning Officer.” 


We do not understand this to be a conclusive pronouncement on the question 
what is the scope of the trial before a Tribunal in a case where on an objection 
Se ee ENE 


I. (1955) 1 8.C.R. 509 : 8.C.J. 717: ; 8.C.R. 267: ) S.C.J. J29: 
{1954)2 ey. 379 (Sd). ad (1954) MDL BG) she (3.05 pa 
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taken the Returning Off ve a decision under section 36 (2) of the Act rejecting 
a nomination. We are fortified in this conclusion by the Supreme Court expressly 
leaving open the question in the later decision Vashist Narain Sharma v. Dev a 
and othsrs1, what could be proved at the trial as constituting an improper acceptance 
of the nomination of a candidate other than a returned candidate. 


The propriety of the reception of a set of votes had to be considered by the 

‘Supreme Court in Hari Vishnu Kamath v. Syed Ahmed Ishaque and others*. That 

uestion is now covered by section 100 (1) (d) (iii) of the Act as it has been amended: 

e contenti8n in Hari Vishnu Kamath v. Syed Ahmad Ishaqus and others*, based on 

the analogous provision, section 100 (2) (c) as it stood before the Act was amended, 
which the Supreme Court had to consider, was : 


“ Mr. Chatterjee. . . . . . contends that the enquiry under thet section must be limited 
* to the matters raised in the election petition, and that as there was no complaint about the breach 
of Rule 2g in that petition, it was outside the scope of the enquiry.” 


The learned Judges observed : 


“Tt is unnecessary to consider whether it was open to the Tribunal to enquire into matters other 
than those set out in the petition, when the returned candidate merely seeks to support the decla- 
ration.” 


They pointed out that in the case before them there was a recrimination peti- 
_ tion presented under section 97 of the Act. At page 1132 the learned Judge observed 
with reference to rule 47 (4) : ; 


eae aa Cait OF appeal Senin thie denon at iha 
Returning Officer and as such its jurisdiction must be co-extensive with that of the Returning Officer 
and cannot extend further.” > 

But the absence of such an express provision could make no difference to the 
principle that on such an issue as the improper acceptance or rejection of nomi- 
nation the jurisdiction of the Tribunal is coextensive with that of the i 
Officer, the difference made by the Act itself being that the enquiry open to the 
Returning Officer is summary in its scope, while the issue has to be decided by the 
Tribunal after a trial held as nearly as possible in accordance with the provisions of 
the Civil Procedure Code. 


As pointed out by the Supreme Court in Durga Shankar Metha’s Case?, no ques- 
tion of the impropriety of a decision accepting a nomination can arise for consi- 
deration at the trial of an election petition, when no objection was taken at all at 
the proper stage, the scrutiny of nominations, and the Returning Officer had no 
occasion to decide that the objection was not well founded. Whether an objection 
is taken either suo motu by the Returning Officer, or by anyone entitled to prefer 
an objection at the appropriate gs of the scrutiny of nomination, the Returning 
Officer has to give a decision. e shall confine ourselves to the question that 
arises in the proceedings before us, where objections were taken to a nomination, 
whether it was a case of an improper rejection of a nomination. Other consider- 
ations may possibly arise in other circumstances. If the nomination ae sey by 
the Returning Officer, it should be on the ground that the objection is founded 
in the opinion of the Returning Officer. It is the correctness of that decision that 
is open to review by the Tribunal at the trial of an election petition presented for 
that p . What the Returning Officer and at the later stage, the Tribunal, 
have to determine is the same question : Are the objections to the nomination well 

° founded, that is, are those objections true and valid? What is the scope of the 
evidence permissible to sustain or to rebut those objections is however a different 
uestion. Since only a summary enquiry is contemplated before the Returning 
cer gives his decision, and the time at the disposal hee it may 

well be that neither the objector nor the candidate, the validity of whose nomination 





tr. (1955) 1 S.CR. : (1954) S.G.J. 717: (1955) 1 M.LJ. (S.C) 157 (S.C). 
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has been challenged, nor both, placed all the material gvailable to them before the 
ing Officer in that summary enquiry, to sustain or rebut the objection. A 
trial affords a full opportunity to both the parties to marshal all their evidence. 
Though in form what the Tribunal has to decide is whether the Returning Officer’s 
jection was improper, the real question the Tribunal has to decide is the same as 
what the Returning Officer had to décide: Did the objector establish the truth 
and the validity of his objections? We are not to be taken as having even considered 
the question of burden of proof at either the stage of summary enquiry or the 
trial. We are only focussing attention on the question for determipation by the 
Tribunal. The correctness of the decision of the R ing Officer, which the 
Tribunal has to consider, is with reference to the objections the Returning Officer 
had to consider, but on the fuller material which a trial enables the parties to place 
before the Tribunal. It is the objection formulated for decision at the appropriate 
stage of scrutiny of nominations that limits the scope of the investigation both in the. 
summary enquiry before the Returning Officer and at the trial ore the Tribunal. 
At both stages the oe should be confined to the objections, which alone the 
candidate, the validity of whose nomination was challenged, had or could have 
had an opportunity to answer before the Returning Officer. In other words, it is 
not open to the respondent to an election petition, whether or not he was the n 
who fad formulated the objection with reference to which the Returning Officer: 
gave his decision, to establish that the candidate whose nomination was rejected 
could have been disqualified on grounds other than those which'the Returning’ 
Officer was called on to consider and decide. 

As the learned Advocate-General pointed out, where the Legislature intended 
to the scope of an investigation into the question, whether a candidate was 
in SET express provision was made as in section 100 (1) (4) of the Act. 
That is confined to the returned candidate. It has nothing to do with any decision 
of a Returning Officer. It has nothing even to do with the stage of the scrutiny 
of nominations. The relevant date for purpose of section 100 (1) (a) is the date of 
election, which is fixed with precision by section 67-A of the Act. 

Mr. Mo the learned Counsel for the first respondent, 
urged that if in fact it could be proved at the trial before the Tribunal that the 
fourth respondent was disqualified at the stage of nomination even if it be on grounds 
other than the objections on the basis of which the Returning Officer rejected the 
nomination of the fourth respondent, factually the decision of the ee 
could be proved to be correct and therefore not improper. A further submission 
was, that to shut out such evidence at the trial would be to penalise the returned 
candidate who was himself, as in the Io case, in no way responsible for the 
decision of the Returning Officer, which was challenged subsequently as improper. 
The learned Counsel pleaded that it should be open to the first respondent, as the 
returned candidate, to prove at the trial that the rejection of the fourth respondent’s 
nomination was correct, though on grounds other than those advanced by the 
second ndent at the stage of the scrutiny of nominations. The plea may sound 
plausible, but we are unable to accept it. ‘Though it may not be the test to apply, 
sup in this case, instead of the second respondent objecting to the nomination 
of the fourth respondent, it was the first respondent, the returned candidate himself 
who had preferred the objections which were upheld by the Returning Officer. 
In such circumstances could the returned candidate claim that it was o to him 
to support the decision of the R ing Officer on grounds other than those which 
he himself had invited the Returning cer to consider and decide ? If we start* 
with this position, that where no objection was taken and no decision was given 
by the Returning Officer, there could be no occasion for the Tribunal to consider 
any impropriety of a decision, it should follow that, when objection was taken before 
the Returning Officer and decided by him there could be no question of an improper 
“decision”? on another objection possible at that stage but not put forward at 
all for the Returning Officer to consider. The question of propriety or impropriety 
of the decision of the Returning Officer has to be determined only with reference 
to the objection which the Returning Officer purported to consider and decide 
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Who preferred those objections at that stage would be immaterial in the ultimate 
determination by the Trib of the issue, whether those objections which were 
considered and decided by the Returning Officer were well-founded. 


Mr. K. referred to Bhikaji Keshao v. Brijlal Nandlal’. At page 
619,°Jagannadha Das, J., observed : 

“ Having to the nature of the alleged disqualification, which is substantially to the effect 

that the returned candidate had interest in contracts with the Government at the relevant dates, 
it was very necemary that the matters should have been cleared up in the enquiry before the Election 
Tribunal. It is npt m the interest of purity of elections that such allegations of disqualification ahould 
be completely ighored without enquiry and it appears rather surprising that the Tribunal should 
have ignored them and exercised its power to dismiss the petition.” 
That however dealt with a case which would now fall directly under section 100 (1) 
(a) of the Act, confined to the returned candidate. What we have now to consider 
is whether fresh grounds of disqualification could be urged against a candidate 
whose nomination was rejected. 


Mr. Kumaramangalam placed considerable reliance, even as the Tribunal 
did, on Tsj Singh v. Election Tribunal, Jaibur?. Dealing with the plea that objections 
advanced by the returned candidate before the Tribunal other than those put 
forward before the Returning Officer should not be investigated at the trial, the 
learned Judges referred to the provisions of section 36 (2) of the Act and proceeded 
at page 206: 

“The nomination paper is thus liable to be rejected on any one or more of the five grounds, 
and this can be done either on objection or suo mots by the Returning Officer. It is conceivable 
that there exist more than one defect, but the Returning Officer may consider the objection 
to be justified on only one of the objections and may refuse the nomination on that ground alone. 
But the candidate who wishes to call in question the election which may be held subsequently on the 
ground that his nomination paper was improperly rejected has to aver his due nomination as a candi- 

te, and that allegation involves an averment that the nomination paper did not suffer from an 
of the defects mentioned in clauses (¢) to (e) of sub-section (a) Of section . Itis only when mu 
candidate can prove that he had been duly nominated that the Election Tribunal can come to the 
finding that his nomination paper had been improperly rejected. In our opinion, therefore, the 
respondent to an election petition is entitled to raise a plea that the nomination paper, though rejected 
on one ground by the Returpiig Oficer was defective on one or more of the other grounds men- 
tioned in section 36 (2), and such plea, if taken, has to be enquired into by the Eleosion Tribunal”. 
With all respect to the learned Judges, we are not able to agree with the line of 
reasoning or with the final conclusion. What an election petitioner has to aver 
with reference to section 100 (1) (c) is primarily that the rejection.of the nomination 
of the candidate in question was improper. That rejection was based on the 
decision of the Returning Officer. e come back to the question: What was it 
the PE ernie decided? That decision was with reference to the objections 
put forward before him which he had to consider. In alleging the impropriety 
of the decision with reference to those objections, the election petitioner has neces- 
sarily to aver that those objections were untenable, that is, they were not true or 
valid. We do not consider that section 100 (1) (c) imposes a further liability on the 
election petitioner to aver that the candidate whose nomination was rejected was 
in no way disqualified. The election petitioner is not called upon to meet in advance 
possible objections, objections not taken at the appropriate stage before the Return- 
ing Officer. Section 83 (1) (a) requires that an election petition shall contain a 
° concise statement of the material facts on which the petitioner relies. The primary 
material fact is the decision of the Returning Officer, and the primary plea is that 
that decision was improper. We have to repeat that the decision has necessarily 
to be correlated to the objections taken before the Returning Officer on the basis 
of which he gave his decision. š . 


In our opinion the wider scope of section 100 (1) (c) for which Mr. Kumara- 
mangalam pleaded is not permissible. : 


We are clearly of opinion that the enquiry before the Tribunal must be res- 
tricted to the objections which the Returning cer had to consider and decide, 


—— 


1. ALR 1955 8.C 611 at 619. a. ALIR. 1954 Rajasthan 204. 
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but not necessarily to the material placed before the Returning Officer at the ee 
of the enquiry. The Tribunal has jurisdiction to adjudicate upon 
truth and validity of those objections on relevant material even if that material 
be other than that placed ree the Returning Officer. The Tribunal has no 
jurisdiction to investigate the truth or validity of the objections which were nat put 
forward before the Returning Officer, and which he had therefore no occasion to 
consider. Once again we have to point out that we are discussing only the posi- 
tion of a candidate whose nomination was rejected, and not for instance, that of a 
returned candidate. 


In view of what we have recorded above, it should be clear that the dimissal 
of I.A. No. 5 of 195 5D) which was presented by the petitioner to the Tribunal led 
to an assumption of jurisdiction hich the Fribural did not have. ' 

The next contention of Mr. Kumaramangalam was that, since the issue of & 
writ under Article 226 of the Constitution was at the discretion of this Court, the 
discretion should be exercised against the petitioner, the error if any, committed 
by the Tribunal could be corrected, if necessary in the appeal for which section 
116-A of the Act provides. We have discussed this question in full in W.P. Nos. 
611 and 668 of 1957; Muthia Chettiar v. Sa, Ganssan', and and we are of the 
opinion that writs should issue in these cases to revent the exercise of a jurisdic- 
tion which the Tribunal, in our opinion, did not have at all. 


The rule nisi issued in W.P. No. 675 of 1957 will be confirmed and a writ of 
certiorari will issue to set aside the order of the Tribunal in I.A. No. 5 of 1957. 
It was a writ of prohibition or any other appropriate writ that was asked for 
in W.P. No. 676 of 1957. In our opinion the appropriate writ would be one of 
, directing the Tribunal to of I.A. No. 5 of 1957 afresh in accor- 
dance with the law on the subject which we have endeavoured to explain in this 
judgment. 
There will be no order as to costs in either of these petitions. 


R.M. — Petitions allowed. 
INTHE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 

Present :—Mnr. Josticz RAJAGOPALA AYYANGAR. z 
V. Guruviah Naidu and brothers f .. Petitioners* 


D. 


The State of Madras represented by the Secretary to Government 
Revenue Department and another 


Madras General Sales Tax Act a eee J. sation 5 (vi) end Madras General Salas Tax Balas, 

Ruls 5 (as and Turnover and Aesma Rules, Rel Rule 16 (as amended) and sectisa 9 of Act I of 1957— 

"inh A- Whaler cts only prospect ard ot etc orton of Paes 

the tiles violate Artiste Ya. of the CAERE the Rules violate the basic principle of single 
point taxation wader section 5 (vi) of the Act. 


The petitioners on business as tanners and dealers in hides and skins got themselves 
registered as licensed dealers from the commencement of the General Sales Tax Act upto the end, 
of the financial year (1951-1 52). They did not choose to take out license from and after 1st April, 
1952. It was held in Noor F Co. v. Stats of Madras, (1956) 2 M.L.J. 374 that under 


Rule 16 (2) aig ames dealer in untanned hides and skins was not Liable to pay tax ona sale: 
turn over under th isi 

Madras General Sales ae Rulea gedaan Dy enon tification in June 1 1959 20 as to render teig 
out of a license com: è he taking ouf ofa license with. a right to 
claim the benefit of smgle point taxation under section 5 of the Act. 


Rule 16 of the Turnover and Assesment Rules was also amended by a notification G.O. No. 2739, 
Revenue, dated grd September, 1955. In terms these rules were made retrospective and to have 
effect as and from ist April, 1955- 





I. Since reported (1958) 1 MLLJ. 110. 
* W.P. Nos. 625 and 626 of 1956. 14th October, 1957. 


° a 
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The Deputy Commercial ‘Tax,Officer imued a notice to the petitioner on agrd November, 1 
iri the Jatter tosabmitsretiris as required by the'ameaded cules On the. question af he 


ity of the amended rule, 
a EE An Ee aa tie ra apran for confe 2 power to make 
a rule is too well known to ire detailed lanation. word ‘ prescribed ’ in the Act merely 


meant ‘ by rules made under the Act’ and is wholly unconcerned with the content of the rule in rela- 
tion to the time from which it shall operate which ‘is determined by other considerations. It cannot 
be said that the use of the word ‘ prescribed ’ in section 5 (ni) imposed a restriction on the rule making 
authority and confined its power to fixing a single point only for the future. 

The State Government by Madras Act I of 1 Oe te ee ne 


ty. 

right to the continuance of a lacuna (which Rule 16 as unamended contained) and that such person 
could not with justice complain that any right of his was violated when that lacuna was set right. 

FSU Rte Rs Ger rel Ch Tey ee fogad is thi Bene are (i) tioy 

t originate in the State and (2) they might be imported from outside the State ay untanned hides 

skins. These might be dealt with in one of two modes : (a) they might be tanned within the 

State and (b) they might get exported after succemive transactions of sale as untanned hides and 


Rule 16 (1) is the provision applicable to untanned hides and skins. The tax int as regards 
these are at the stage of the last that is the last purchase before tanning or the last purchase 
before export. If tax had been paid at is point, in case they are exported there could be no further 
levy under the Madras General Sales Tax 

As regards tanned goods they may originate in the State in its finished condition or may be im- 
ported from outside. the. ee as- tanned. goöds: Under rule 16 (1) where the goods are im 

outside, the first sale after the import is the point prescribed the tax liability falling on first 
seller. The b in this transaction and all subsequent dealers in the goods are not taxed on their 
transactions and hence the requirement of single point is satisfied. In the case of hides and skins 
tanned within the State whatever be the source from which the goods in their raw candition were 
obtained rule 16 (2) (i) prescribes the first sale after tanning as the point at which tax is levied. In 
this case it would be seen that the goods have barne tax at the of the purchase by the tanner 
and therefore there would be a multiple point taxation if rule 16 (2) (i) operated without ifica- “' 
tion. But its operation is controlled by its proviso under which in the case of such dealers w might 
be termed tenner-dealers the amount of tax paid by them at the purchase point is allowed as a deduc- 
tion in the computation of their liability under rule 16 (a) (i). The eiltct of tha teorio (hector 
in respect of those hides and skins tanned by such dealers is as if to impose a tax on the first sale point. 

Rules 16 as framed satisfies the requirements of section oe ee the prescrip- 
tion of a single point for the levy of tax on hides and skins whether tanned or unann 

If the deler had taken out a license he may take advantage of the benefits provided by the Act. 
But the absence of these advantages would not render the rules invalid. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a Writ of Certiorari calling for the records relating to the 
assessment proceedings in Asst. No. 2385/55-56 of the Deputy Commercial Tax 
Officer (2) Coimbatore 2, and quash the same. 

K. V. Venkatasubramania Iyer and T. T. Shrinivasan, for the Petitioner. 

The Advocate-General (V. K. Thirwenkatachari) and the Additional Govern- 
ment Pleader (K. Vesraswami), for the Respondents. 

e The Court made the following order :— 


OrvER.—W, P. Nos. 625 and 626 of 1956.—The petitioner is a dealer in hides 
and skins who has been assessed to sales-tax under the Madras General Sales Tax 
Act and he has filed these two petitions for the issue of writs of certiorari and mandamus, 
certiorari to quash the order of assessment and mandamus to direct the taxing authorities 
to forbear from enforcing the provisions of the Act for the reason that the assessment 
proceedings are ulira nres and therefore, illegal. 

V. Guruviah Naidu and Brothers the petitioners carry on business as. tanners 
and dealers in hides and skins in Coimbatore. To enable them to deal in those 
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goods they got themselves regi as licensed dealer from the commencement 
of the Madras General Sales Tax Act right up to the end of the financial year 1951- 
52. They did not choose to take out license kom and after 1st April, 1952. Taking 
out of such licenses was not obligatory under the relevant provisions of the Madras 
General Sales Tax Rules, 1939, until they were amended recently and it is the validity 
of these amendments that is in controversy in these petitions. Before the amen- 


“iaae panon who deals ta hida pr iior virt an 8 he ogee ES shall 
if he desires to a i i i 


“No tax shall be levied on the sale of untanned hides or skins by a Hcensed dealer in hides or akins 
except at the State at which such hides or skins are sold toa tanner in the State or are sold for export 
outside the State ”. z 

It is unnecessary to refer to the other sub-clauses of rule 16 but is sufficient to 
say that this Court held in Noor Mohammed and Co. v. State of Madras, that under 
rule 16 (2) an unlicensed dealer in untanned hides and skins was not liable to pay tax 
on his sale turnover under the provisions of the Madras General Sales Tax Act, 
1939. ; 

The result of this decision was that unlicensed dealers in hides and skins escaped 
sales-tax altogether which was of course, not the intention of either the Act or the 
framers of the Rules. The State Government took steps to remedy this state of 
affairs. In the first place Rule 5 of the General Sales Tax Rules was amended by a 
notification published in June, 1955 so as to render taking out of a licence com- 
pulsory. er tbe amendment Rule 5 (1) read 

“Every person who deals in hides and/or skins whether as a tanner Or......++-+++++ 0 shall 
in case turnover in any year in any of the said goods is not less than Rs. 7,500 submit an lication 
i Foe forges rapt ofeach i placat Of iin to the tony epee n mabe 

e ¢ ) re . 
This amendment delinked the taking out of a licence with a right to claim the benefit 
of single point taxation under section 5, a matter which had commented upon 
in some of the decisions of this Court. i 

Rule 16 of the Turnover and Assessment Rules which by reason of the use of 
the expression “ Licensed dealer ” had led to the result reached in Noor Mahomed’s 
Gase! also underwent change. By a notification G.O. No. 2733, “ Revenue ” dated 
grd September, 1955, Rule 16 was amended and after the amendment it read :— 

Rules 16 (1).—In the case of untanned hides and/or skins the tax under section 3 (1) aball be 
levied from the dealer who is the last purchaser in the State not exempt from taxation section 
3 (3) on the amount for which they are bought by him. 

(2) (i) in the case of hides or skins which have been tanned outaide the State the tax under 
section 3 (1) shall be levied from the dealer who im the State is the first dealer in such hides or skins 
not exempt from taxation under section 3 (3) on the amount for which they are sold by him. 

(ii) In the case of tanned hides or skins which have been tanned within the State the tax 
under section g (1 shall be levied from a person who is the first dealer in such hides or skins not exempt 
from taxation under section g (3) on the amount for which they are sold by him : ° 

Provided that, if he proves that the tax has already been levied under sub-rule (1) om the un- 
sai ates nae oe eA ae Sgn reg E ete a one 

e e 
(iti) The burden of proving that a transaction is not liable to taxation under this rule shall 
be on the dealer. 

In terms, these rules were made retrospective and to have effect as and from 
ist April, 1955. The Deputy Commercial Tax Officer, Coimbatore, issued a notice 
to the petitioner on gard November, 1955 requiring the latter to submit returns as 
required by the amended rules. The notices went on to state that if the peti- 
tioner failed to submit his return he would be assessed to tax on “best Judgment 





1. (1956) 2 M.LJ. 374 : 78.T.C. 729. 
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basis.” Further notices were served on the petitioner and a demand was also 
made for the payment .of tax as provisionally assessed as provided for by the rules, 
Of course at the end of the year if the turnover was more or less the.tax paid or 
payable would be adjusted,on this basis under Rule 15 (6) of the Turnover and 
Assessment Rules. The petitioner thereupon moved this Court for the issue of 
rules nisi in these two petitions and such rules having been issued further 
ceedings have stood stayed with the result that the Foal amount of tax payable, 
by the petitioner has not yet been determined. 


The _maif contention strenuously urged by Mr. Venkatasubramania Iyer, 
learned Counsel for the petitioners was that the retrospective amendment of Rule 16 
was ultra vires as beyond the rule-making power conferred on the State Government 
by the provisions of the Madras General Sales Tax Act. Mr. Venkatasubramania 
Iyer addressed a very interesting and, if I may be pardoned for sa 50, an over= 
subtle argument based on the meaning of the expression “ prescribed ” employed 
in the relevant provisions. The etymological or dictionary meaning of the ex- 
mea “ prescribed ” was “to write first” derived from the words, “pre” 

ore and “ scribe ” to write. The argument was that by the use of this expression 
in the crucial provisions of the enactment to which I shall iminediately advert the 


Legislature had expresdly contraindicated the making of a retrospective rule. 
Section 5 (vi) to give effect to which Rule 16 has been framed enacts.: 
i Subject to puch rertricHoai and com pons ss may Bo: præctibed, including conditions as 
to licences licence fees ; 


(of) the sale of bides and skins, whether tanned or untanned shall be liable to tax under 
ection p, mab sectian (1), ly at rach aingie point în the mea af mles by mccetve dealen as may 


Similar expressions were used in the other relevant provisions, for instance section 
3 (4) which ran: 

“ For the of this section and the other of this bova aias ened 

aéeomlance wlth sich such rules as may be ae ii 

Again sub-section (5) of the same section enacted : 

“The taxes under sub-sections (1) and (2 2) shall be amemed, levied and collected dn such manner 
and in such instalments, if any, as may be prescribed.” 
Learned Counsel contended that “ prescribed ” indicated that the “ prescription ’” 
could operate only for the future and that there was thus a ‘compelling etymology 
which ought to be sufficient to force the Court to the view that retrospective rule 
“ prescribing ” the points at which tax should be levied was prohibited. 


Learned Counsel did not dispute that as a general proposition that the Legis- 
lature, might by specific enactment sewomvectively a a tax. He did not even 


y 
contest the proposition that rules made under statutes might, if so expressed, validly 
be made to operate with retrospective effect. These are not really concessions by 
Counsel but are established law and therefore the argument addressed to me has. 
to be judged in the light of these principles. Learned Counsel might be right in 
Sa eee connotation of the expression “ prescribed”. But the use of the 
as the normal expression for conferring a power to make a rule 
i tho well known fo require detaled explanation, For instance in this very Act, 
“section 2 (f) defines the word “prescribed”? thus : “prescribed” means “prescribed 
by rules made under this Act” and when one turns to section 19 where er is. 
expressly conferred on the State Government to make rules under the Act, it is 
specifically enacted : 
“ig. (a) Tn particular and without prejudice to the generality of the foregoing power, mach 
rules may provide 
(a) si miles casey E E E E S patie 
The reference to tion here, if read in the light of the definition in section’ 
2 (f) can only m aay rules made under the Act”. I am therefore, clearly of 
the opinion that on prescription ” in. the Act merely means “‘ by rules made under 
the Act” and is wholly unconcerned with the content of the rule in relation to the 
time from which it shalt operate which is determined by other considerations. 


7 
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I, therefore, reject the argument that the use of the word “ prescribed ” in section 
(vi) imposed a restriction on the rule-making authority and confined its power to 
Pane a single point only for the. future. 

Further even if Counsel were right in his subroission that section 5 (vi) did not 
authorise the rulemaking authority to prescribe a tax-point with retrospettive 
effect, this is of no avail to the petitioners, because of the action taken by the State 
Government by enacting appropriate legislation in that behalf to put the matter 
beyond the possibility of any such objection. 

The Governor of Madras promulgated an ordinance, Ordinanct (I of 1957)» 
published in the Fort St. George Gazette, dated March 22, 1957. Section 7 of thi 
Ordinance enacted : . 

Validation of certain assessment and levy of licence foes for the year 1955-56.—Tax may 
‘be apesed or collected and licence fees levied or collected for the year 1955-56 not- 
withstanding the i ion of the amendments to the Madras General Sales Tax Rules,” 
19 eid tHe Madras General cs Tax (Turnover and Assessment) Rules, 1939 and all asscasments 
1Sa taxes collected and licence fees levied for the year 1955-56 shall be deemed to have been made, 
collected or levied as the case may be, as if those rules as amended were in force at all relevant 
time :” 

This was followéd by a proviso which is not relevant to-the present context 
and which is, therefore, omitted. ` 


This was repealed and enacted by Madras Act I of 1957 and its section 9 
replaced section 7 extracted above and in the same terms. If the attack on the 
validity of the amendment of the rule was based upon any ground other than its 
non-conformity on the limits of the rule-making power, for instance, if the objec- 
tion had been that the rule was beyond the legislative competence of the State 

islature or was unconstitutional and that objection was sustained the validation 
by the Legislature would not have served to impart legality to the rule. As how- 
ever, the objection to the validity of the rule in the present case was confined to 
its disconformity to the provisions of the Act, the express confirmation of the 
rules and the validation of the assessments render the rule legal and in force at 
the relevant period. 


I migh® pause here to mention that Mr. Venkatasubramania Iyer confined 
his attack on the invalidity of the rule, to the tax liability before grd September, 
1955, in other words only to the period as to which the rule was made retrospec- 
tive by specific provision therefor. In these circumstances I hold that the objec- 
tion raised by the learned Counsel even if it has any force has to be repelled after 
the enactment of section 9 of the Madras Act 1 of 1957. 


Learned Counsel, however, urged that provisions of Act 1 of 1 57 were obnoxious 
to Article 14 of the Constitution. This objection was formulated in these terms :— 
The Madras General Sales Tax Act still holds the field. Under it there must be 
“a prescription of a single point” before tax liability is attracted in respect of 
dealings in hides and skins. There was factually no such prescription between the 
period, from 1st April, 1955 to grd September, 1955 in Gs of sales by unlicensed 
dealers. The Rules framed and notified on d Sten » 1955 however, made 
an inroad into this state of affairs and laid a tax on such sales by prescribing a point 
at which tax could be levied even in regard to licensed dealers. From and after, 

September, 1955 tax is levied only at prescribed es or at prescribed points 
in successive transactions of the commodity. In » however, to the period, 
from ist April, 1955 till 3rd September, 1955 notwithstanding that there was no 

oint prescribed, tax liability was made to emerge in the case of unlicensed dealers 
by reason of the rule having retrospective operation which the Act has confirmed. 
The effect, therefore, of section g in the light of the provisions of the Madras General 
Sales Tax Act was that whereas from and after 3rd September, 1955 all unprescribed 
points in sales, or ‘‘ unprescribed sales ” were exempt from tax, during the period 
m ist April, 1955 to 3rd tember, 1955 dealings by unlicensed dealers which 
‘were not “ prescribed sales ” antecedent rules were brought within the range 
of taxation under Rule 16. This is an unreasonable discrimination against unlicensed 
dealers. This argument was also urged in a slightly different form by saying that 
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section g of the Act afforded an exceptional or discriminatory treatment to sales 
for a period of one year from April, 1955 till the end of March, 1956. 


I am clearly of the opinion that this argument of the learned cõunsel is not 
well-founded. The situation which faced the State Government was this :— 


Most of the dealers in this State—over ninety per cent. had registered themselves 
under the Act and had taken out licences as dealers and were paying the tax levied 
under the Act when their transactions were brought within the points prescribed 
by Rule 16 ef the Turnover and Assessment Rules. Such registration of the 
licensees was a very essential machinery for the purpose of tracing transactions in 
hides and skins which were liable to tax only at a single pre-determined point. 
A few dealers, however, had failed to take out ass which rather upset 
the general scheme of the administration of the tax. from this dislocation 
‘of the pro administration of the tax system, this minority of dealers not 
merely did not pay licence fees but on the strength of the decisions of this Court 
had obtained practically exemption from tax liability. Licensed: dealers had 
complained that this acted unequally on them and rendered them to tax liability 
from which those who deliberately failed to take out licences escaped (this not 
being compulsory under the provisions of Rule 5 as it then stood) and was ill 
as being unfairly discriminatory against them. This contention was rejected 
the Sales Tax Tribunal and Court affirmed that decision. The net t 
of this was that while licénsed dealers paid both licence fees as well as sales tax on 
their transactions, unlicensed dealers did neither. It was this state of affairs, that 
was brought to an end by the amendment of the Rules effected in 1955 which was 
followed by section g of the Madras Act I of 1957. Viewed in the light of this 
antecedent history I am unable to appreciate the complaint that unlicensed dealers 
were unjustly discriminated against by section g. e competence of the State 
Legislature to enact taxing legislations with retrospective effect is not uted. 
If so, a provision which in terms, rendered unlicensed dealers in hides and skins 
liable to tax for period from and after 1st April, 1955, on the same footing as licensed 
dealers could in no wise be termed a violation of Article 14 of the Constitution. On 
the other hand, it would be an enactment designed to effect equality® between all 
dealers in that commodity, licensed and unlicensed. Such an enactment, there- 
fore, far from being unequal or discriminatory would be one calculated to remove 
inequality in the E E of the relevant fiscal system. The learned Advocate- 
General who ap for th ndents pointed out that Rule 16 of the Turnover 
and Assessment Rules as it ood bela the recent amendment, contained an un- 
designed lacuna of which unlicensed dealers had taken advantage of and he urged 
that no person had any vested or fundamental right to the continuance of a lacuna 
and that such a person could not with an justice complain that any right of his 
was violated when that gap was closed. consider this submission apposite and 
well-founded. I have, therefore, no hesitation in re the constitutional objec- 
tion to the validity of section 9 of Act I of 1957. ese were the only objections 
which were urged by the learned counsel for the petitioner in regard to the valida- 
tion by Act I of 1957 of the retrospective operation of the Rule 16. 


In regard to the prospective o tion of the same rules the first contention 
* which learned counsel urged was that the rule as now framed violated the basic 
principles of section 5 (vi); namely, fixation of a single foe at which tax liability 
emerged with the consequence that it was ultra vires of Act as it stands. That 
‘Rule 16 as amended imposed tax at multiple points in a series of sales of that com- 
modity was sought to be made as follows : 


Rules 16 (1) im tax at purchase point in the case of untanned hides and 

skins while sub-rule (2) (i) jevied tax at certain sale points in respect of the same 

hides and skins when they got tanned. Learned counsel argued that unless 

raw hides and skins were treated as a commodity different from tanned skins 

and hides (and learned counsel denied that they could’ be so treated). Rules 

16 (1) and 16 (2) would both apply to the same commodity at different 
18 
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stages with the result that there would be a plurality of tax points prescribed. In 
my judgment there is no substance in this objeciono. It is not necessary to decide 
whether on the scheme of the enactment and the Rules thereunder, raw hides and 
skins are a different commodity from tanned hides and skins. I shall assume that 
they are the same commodity and test the correctness of the argument that ,the 
Rules now impugned prescribe multiple points for the taxation of the same commo- 
dity. I shall start with untanned hides and skins. ‘There are two modes in which 
untanned hides and skins might be found within the State :— 

(t) They might originate in the State, that is, they might be ebtained from 
sheep and cattle within the State or 


(2) they might be imported from outside the State as untanned hides and 
skins. Untanned hides and skins thus obtained from either of these sources, might 
be dealt with in one of two modes : : 


(a) they might be tanned within the State or 


(b) they might get exported after successive transactions of sale as untanned 
hides and skins. 


Rule 16 (1) is the provision applicable to untanned hides and skins. In 
the four cases mentioned above w would be entire number of possible 
permutation and combination, the tax point is at the stage of the last purchase, 
that is, the last purchase before tanning or the last purchase before rt. If tax 
has been paid at this point the question next to be determined is Whether these 
hides and skins are or could be subject to tax at any subsequent stage under these 
rules. After this purchase point the two alternative ga a cies that might 
happen to the goods are— (a) they get tanned within the State or (b) they are exported 
from the State. In the latter case obviously there could be no further tax levy 
under the Sales Tax Act. In the case where goods are tanned the tanner who 
bought raw hides or skins has paid the tax and has converted the commodity in 
bie Pande into “ tanned hides or skins” which I shall next proceed to consider. 


Just as ig the case of untanned hides and skins the commodity in its tanned or 
dressed stage might originate in this State, or may be imported from outside the 
State in its finished condition. The tax point in the case of dealings in tanned 
hides and: skins is prescribed by Rule 16 (2) (iñ. Where the tanned 
are imported from outside, the case is governed by sub-rule (1) under which the 
first sale after the import is the pomt prescribed, the tax falling upon the first 
seller. The buyer in this transaction and all subsequent dealers in the goods are 
not taxed on their transactions and hence the requirement of a single point is satis- 
fied. In the case of hides and skins tanned within the State, whatever be the source 
from which the goods in their raw condition were obtained, either locally or from 
outside the State, Rule 16 (2) (ii) prescribes the first sale after tanning, as the 
point at which tax is levied. In this case it would be seen that the goods have borne 
tax at the stage of the purchase by the tanner and therefore, there would be a multiple 
point taxation if Rule 16 (2) (ii) operated without qualification but it is not so. Its 
operation, is controlled by its proviso under which in the case of such dealers who 
might be termed “‘ tanner-dealers ” the amount of tax paid by them at the purchase 

int is allowed as a deduction in the computation of their liability under Rule 16 (2) 
ii). The effect of the proviso, therefore, is as if to efface the tax of the purchase 
int, in respect of those hides and skins tanned by such dealers and to substitute, 
dade wide on the first sale point. 


In the above discussion I have omitted from consideration the complication 
introduced by reference to the dealer exempted from tax under section 3 (3) of 
the Act, in shifting the tax point either higher or lower down, because this is 
wholly irrelevant for considering the principle on which the Rules are based. In 
my judgment Rule 16 as framed satisfies the requirements of section 5 (zi) of the 
Act regarding the prescription of a single point for the levy of tax on hides and 
skins, whether. tanned or untanned. 
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The second objection raised by the learned counsel was that by reason of the 
retrospective operation of Rule 16, by virtue of section g of the Madras Act I of 1957, 
the petitioner had been deprived of two advantages which he would have enjoyed 
if the rules had operated prospectively. It was urged that dealers like the peti- 
tioners were unable to take advantage of the proviso to Rule 16 (2) (li) under which 
they could obtain rebate on the purchase tax paid by them when they purchased 
goods which they tanned. J am unable to appreciate this contention because the 
petitioner is a tanner and if he had purchased goods locally and had paid tax at 
that point surgly he would be able to establish both the fact of his purchase as well 
as the payment of the tax and if he did so he would certainly be entitled to claim 
the rebate allowed by the proviso, and if he had paid no tax then, he can have no 
complaint. 

The other advantage which the learned counsel contended the petitioner 
“had been unjustly deprived of, by the retrospective operation of the rule, was that 
if the provision had operated prospectively he could have passed on the tax to pur- 
chasers from him. Under Rule 16 (4) as it stood before the amendment in Septem- 
ber, 1955, tax was levied at sale point on dealers in hides and skins, the turnover 
being computed on the basis of the amount realised at the sales. It was the same 
rule that was re-enacted by Rule 16 (2) (ii). Therefore, those who had taken out 
licenses and who were being asseased to tax under the rules as they originally stood 
would have availed themselves of the benefit of Rule 5 (1) of the Turnover and 
Assessment Rules under which the sellers could collect tax from their purchasers. 
It was because the petitioner did not get himself licensed and did not pay any tax 
then that there was no occasion for him to pass on the tax to purchasers from him. 
In these circumstances I do not see any injustice or hardship created or casued to 
the petitioner. This apart, J am unable to see how the absence of this advantage 
to pass on the tax would invalidate the rule with which we are now concerned. 
Nor can it be said that the right to pass on the tax is an essential requirement of a 
tax on the sale of goods for a tax might be levied at the stage of the last purchase 
before consumption. I might add that a tax at purchase point which is legal 
does not enable this facility to be enjoyed by the tax payer. ` 

Though in the affidavit in ay of the petition some point waf made of the 
assessment being on the basis of ‘ judgement ” of the assessing authority Mr. 
Venktasubramania Iyer, learned counsel for the petitioner did not press this point 
in view of the fact that the assessment complained: of in the petition was only provi- 
sional and was liable to adjustment on the basis of the turnover of the assessee 
computed at the end of the year. 

The result therefore is that there are no merits in these petitions which fail 
and are dismissed. ‘The rules nist will be discharged. The ndents are entitled. 
to their costs which is ordered in W.P. No. 625 of 1956. unsel’s fee Rs. 250. 

V.S. —— Rules nisi discharged and 

; l Writ Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Special Original Jurisdiction.] 
° PREsENT :—Mnk, Justia RAJAGOPALAN AND MR. Jusricz RAJAGOPALA AYYANGAR. 
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„After a list of validly nominated candidates is prepared under section 36 (8) of the Act, section 
q7 provida that such candidates may withdraw ther nominations before the day fixed for such with- 

wal. Section 45-A (2) introduced by the Amending Act XXVII of 1956 provides that candidates 
may withdraw from contest giving a formal notice of retirement not later than ten days 

ior to the date fixed for the poll. the question whether the expreaslon ‘ contesting candidates’ 
In section 82 (a) would include the retiring candidates under section 55-A (2), š 


Held : A candidate who bad withdrawn from the contest under section 55-A (2) is nota ‘ 
testing candidate’ within the meàning of section 82 (a). 

‘The expremion ‘ contesting candidate’ is not 2 popular one having any definite meaning. 

Section 98 (1) cannot be treated in effect asa definition section. The scheme df the Act as dix 
closed. by its provisions shows that definition clauses have been expremly introduced. Section 2 is 
in terms the Interpretation section and the definitions contained in it have effect ‘ throughout the 
‘Act unless the context otherwise required.’ The Act also contains other definitions which have 
application to icular chapters or particular sections or sub-sections. It would be seen from the 
various provisions of the enactment that whenever the framers of the Act considered that they were , 
denig an expression diey ssid aoin epre iatea aad aio AT iy laying dowel the dudaree & 
of the i 
Returning 


con- 


tions introduced. Section 38 has to be read as merely laying down the duties of a 

Officer that stage. The expression ‘contesting candidate’ occurrmg subsequently 
has to be read in conjunction with and ss modified by the provinon as to retirement newly introduced 
‘by section 55-A (2). So understood the expression would mean that if the provision in question 
-where the expresion ‘ contesti candidate’ occurs related to a point of time after the rètrement 
it would exclude e retired candi but if it related to a period anterior to that date it would mean 
any candidate whose name was included in the list published under section 98. 

The terms of section 55-A(2) which refer to ‘the retirement from the contest’ and the fiction 
enacted in the nagative in section 55-A (5) do not render it possible or reasonable to draw the in- 
ference that section 55-A contains a positive provision that for al] purpose other than that of section 
‘pa the person who has given the notice of retirement shall be or be deemed to be a ‘ contesting 


Even in the absence of section 55-A (5) the expression ‘ contesting candidate’ used in section 52 
would mean a candidate who had not retired from the contest under section 55-A (2). 

An examination of some of the other relevant provisions in the Act read in conj ion with the 
cules also points out to the fact that the expresion would not include a retired can idate. 


There is no reason why Parliament should have intended to insist upon the impl of candi- 
-dates who had reti as parties to an Election Petition. If the expression to put it at the highest 
i i be a sound rule of construction to examine whether any purpose could be 


“not. Notwithstanding the absence of the name of the secretary in the reocipt the amount having 
regard other entries in the receipt Was oes? “he Tribunal was right ia holding that the b = 
e to 


of section 117 were complied with. 

[The preliminary objection to the maintainability of the petitions under Article e26 of the Consti- 
tution to quash the orders of an intealocutary nature was not discussed in detail in view of the decision 
on the merits. ] 

Petitions under Article 226 of the Constitution of India praying that the 
“High Court will be pleased to issue writs of certiorari calling for the records relating 
“to the common Order in I.A. Nos. 1, 2 and 3- of 1957 in Election Petition No. 147 
«of 1957 on the file of the Election Tribunal, Madurai, dated 5th July, 1957 and 
«quash the same and to issue a writ of prohibition hibiting the Election Tribunal, ° 
Madurai, from holding any enquiry into E.P. No. 147 of 1957 and grant order 
sof costs, etc. : 

M. K. Nambiar, K. K. Venugopal and T. Martin, for Petitioner in W.P. Nos. 531 


and 532 of 1957- n . 
T. S. Kuppuswami A and V. Meenakshisundaram, for first Respondent in 
W.P. Nos. 531 and 532 of 19575 er> A 
“The Advocate-General (V. K. Thiruvenkatachari) with M. N. Rangachari and 
S. Sethuram, for Petitioner in W.P. Nos. 573 and 574 of 1957. 
V. P. Raman, for first Respondent in, W.P. Nos. 573 and 574. af 1957. 
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The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J.—These two sets of Writ Petitions arise out of proceedings 
for the setting aside of the election and other reliefs prayed for in two Election Peti- 
tions. These petitions before us are by the returned candidates and they have 
been heard together because some of the points raised in them are common. 

WP. Nos. 531 and 532 of 1957 are respectively for the issue of writs of certiorari 


and prohibition by the candidate who was d elected at the election held 
for the single member Sattur Constituency of the Madras Legislative Assembly in 
anuary- 1957. W.P. No. 531 of 1957 seeks the quashing of the order of the 


ection Tribunal hich held the Election Petition before it to be in order and 
directed an amendment the details of which we shall refer to later, while W.P. 
No. 532 of 1957 seeks the issue of a direction injuncting the Tribunal from further 
.P ings with the petition on the ground that the Election Petition not being 
im order the Tribunal ought to have dismissed it in limins because according to the 

titioner, it was beyond its jurisdiction to retain it on its file and to proceed with 
it. Similarly W.P. Nos. 573 and 574 of 1957 are by the candidate who was returned. 
as duly elected to the single member Salem I Constituency of the Madras Legis 
lative Assembly. W.P. No. 573 of 1957 seeks the issue a writ of certiorari to 
quash the order of the Tribunal which held the petition questioning his election, 
to be in order. W.P. No. 574 of 1957 seeks the issue of a writ of prohibition direct- 
ing the Tribunal not to proceed er with the Election Petition. 

It would be convenient to consider first the points raised in W.P. Nos. 578 
and 574 of 1957 because all the points raised in them are common to both the sets 
of petitions. 

W.P. Nos. 573 and 574 of 1957.—There was a general election to the Madras 
Legislative Assembly from the single member Salen? I Constituency in January- 
March, 1957. As many as 10 persons filed their nominations as candidates’ for this 
election. The date fixed for the scrutiny of the nomination papers was ist February, 
1957 and the Returning Officer after an examination of the several papers held all 
the 10 nominations to be in order. He rater prepared a list of validly nomi- 
nated candidates as required by section 36 (8) the Representation ae People 
Act, 1951, as amended ın 1956 (which we shall hereafter refer to as the Act) sh 
all these ten as candidates, whose nominations had been found valid, and affix 
this list to his notice board. Under section 37 of the Act any candidate might 
withdraw his candidature before three o’clock in the afternoon of the day fixed 
for such withdrawal (the date thus fixed in the case of the election in the present 
case being 4th February, 1957). Five of the candidates withdrew their nomina- 
tions under this provision, with the result that five candidates still remained to 
contest the election. The poll had been fixed for being taken on 6th March, 1957. 
Under the procedure which prevailed before the amendments introduced by the 
Representation of the People (Second Amendment) Act (XXVII of 1956), all 
these five who had not withdrawn their nominations would have gone to e lls. 
A was however introduced by section 33 of the ee ae XXVII 
of 1956 by which a new section 55-A was introduced into the main under which 
a provision was made for candidates withdrawing from the contest and not going 

a to the polls by a formal notice of retirement given not later than 10 days prior 
to the date fixed for the polls. We shall have to deal with the effect of this provi- 
sion in considerable deta later, but shall proceed with the narrative of what trans- 
pired subsequently and which has led to these Writ Petitions, before referring to the 
scope and effect of the provision for withdrawal. Out of the five candidates who 
remained after the withdrawals two retired before 2grd February, 1957, with the 
result that only three of the candidates who had been duly nominated went to the 
polls. The polling took place as stated before on 6th March, 1957. As a result 
of the counting of the votes recorded at the polls, the Returning Officer declared 
Sri Mariappan the petitioner before us as duly elected, he being taken to have 
received 24,920 votes as compared with Sri Nedunchezhiyan the first Respondent 
before us who secured 24,7193 votes, the third candidate Sri Samuel getting only 
5,487 votes. 
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Section 81 of the Act enacts that an Election Petition calling in question any 
election may be presented within 45 days from the date of election of the returned 
candidate by inter alia any candidate at such election. Sri Nedunch an sub- 
mitted a petition to the Election Tribunal as required by section 81 ere the Act 
within the time limited. The petition was also accompanied by e deposit of 
Rs. 1,000 as security for costs required by section 117 of the Act. The petition 
was despatched by registered post on 15th April, 1957 and was received by the 
Election Commission on the next day. The parties impleaded as respondents to 
this petition were only two. It is not necessary to detail the charge, made against 
the returned candidate or of the allegations on the basis of which the petitioner 
ee his relief but it is sufficient to say generally that the returned candidate 

with having been guilty of corrupt practice. There were also alle- 

jnn that there had been non-compliance with the provisions of the Act and the 

Rules made thereunder which materially affected the result of the election. But- 

what is of importance having regard to the points raised in these Writ Petitions are 

the reliefs sought by the petitioner. This was contained in paragraph 22 of the 
petition and ran in these terms : 

“The tioner therefore that: (a) the election of the first respondent Sri Mariappan 

be PR ta aye ; and ee (o) i ) 

(8) The petitioner be declared duly elected to the Legilative Amembly of Madras State from 
Salem 1 Constituency. 

(c) costs. 

(d) and other reliefs, 

This petition, which was received by the Election Commission, was numbered 
as Election Petition No. 74 of 1957 and was scrutinised by the Commission. It 
thereafter addressed a communication to the election-petitioner on 25th April, 

1957 dra his attention to the fact that the petition appeared to be not in order 
in that a not comply with the requirements of section 82 of the Act because 
it had omitted to implead the two candidates who had retired from the contest 
under the provisions of section 55-A to which we have already referred. The 
Commission expressed its willingness to hear the election petitioner before any 
further orders were passed in the petition. The petitioner answered this by a 
communication, dated 2nd May, 1957, in which he elaborately argued the point 
as to whether these two candidates who had retired were necessary parties to the 
petition on the terms of section 82 and sought to make out that they were not, and 
asserted that the petition as filed was in order. He however added in paragraph 6 
a statement that the defect if any by reason of the non-joinder was curable by neces- 
sary amendments to the petition which could be effected after the petition was 
referred to the Tribunal. In the alternative the petitioner that the petition 
would be in order at least in regard to his prayer for setting aside the election of the 
returned candidate, even if not in relation to the prayer secking a declaration 
that he had been duly elected, and that he would if necessary confine his relief 
to that contained in prayer (a) of paragraph 22. The Election Commission did 
not record any decision as to whether the petition was in order or not, but referred 
the petition to the Election Tribunal under section 86 of the Act and the District 
Judge of Vellore was appointed as the Tribunal to deal with the petition. 


When the Election Tribunal took up the Election Petition on its file, Sri Mari- * 

an the returned candidate (the first Respondent in the Election Petition) filed 
toi it I.A. No. 103 of 1957 pay that the Election Petition might be dismissed 
under section go (3) of the Act o e an that the petition was notin ‘order® 
and did not corny with the atafitary requirements for the reason that the two 
candidates who had retired under the provisions of section 55-A were not made 
mdents. The election petitioner filed a counter-affidavit and the Election 
Tribunal by its order, dated 13th July, 1957 dismissed the I.A. holding that the 
petition was in order. The legality and correctness of this order are challenged 
in W.P. No. 578 of 1957 which prays for the issue of a writ of certiorari to quash 
the order and W.P. No. 574 of 1957 seeks the issue of a writ of prohibition directing 
the Election Tribunal not to proceed further with the petition, the reason again 
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being the same, namely, that the petition as it stands is incompetent and that the 
“Tribunal has no jurisdiction to proceed with it. 


Two points require consideration for the disposal of these petitions: (a) Did 
the Election Petition filed by the first Respondent comply with the provisions of the 
Act and in particular with section 82 to whose terms we shall refer in an instant. 
If the answer to this were in favour of the first respondent no further question would 
arise for consideration. (b) If, on the other hand it was held that on a proper 
construction of the relevant provisions of the Act, the two retiring candidates should 
have been imleaded as parties, to the Election Petition and that the Election Petition 
was defective in not having done so, the question that would immediately arise 
would be the legal effect of this irregularity. The point that would then arise 
would be whether the Election Petition had necessarily to be dismissed ot whether 

_ the Tribunal was vested with jurisdiction to permit an amendment of the petition 
so as to enable the election petittioner to rectify the defect and proceed further 
with the petition, either by impleading the omitted parties or by giving up the 
relief which necessitated their joinder. It would be seen from the above that the 
main question in controversy would be as to the proper construction of section 82 
of the Act. But before referring to it we shall only add this by way of introduction. 
Article 329 of the Constitution provides : 


329 : Notwithstanding anything in this Constitution— 
(a) a Seo ae ran 
(b) no election to either House of Parliament or to the House or either House of the Legis 


lature of a State shall be called in question except by an Election Petition presented to such authority 
and in such manner as may be provided for by or under any law by the appropriate Legislature. 


The “law made” in this regard is contained in the Representation of the 
People Act, 1951 as amended from time to time. Section 80 of the Act enacts : 


200. Election petitons, To election ahal be called in queda except by an aar ae ea 
in ‘gs i eaded 
proented io acoordance ar A PEA pert” (the ESNE PS 

Section 81 specified the grounds upon which and the manner in which an 
Elction Petition is to be presented and the time within which this has to be done. 
Section 82 deals with the necessary aha to such a petition. This section as it 
stood prior to its amendment in 1956 ran : 


“ A petitioner shall join as respondents to his petition all the candidates who were duly nominated 
at the election other than himself if he was so nominated ”. 


The last words of the section were due to the fact that under section 81 an 
Election Petition could be presented not merely by a candidate at the election but 
also by any elector. Section 82 underwent a modification by the Second Amend- 
ment Act of 1956 and it is the section as amended that governs the proceedings 
before us. After the amendment the section now reads : 


“Bo. Parties to the petition.—A petitioner shall join as respondents to his petition— 


e further declaration is claimed, all the returned candidates ; and 


a (5) any other candidate against whom allegations of any corrupt practice are made in the 
petition.’ 
As the parties to be ee to a petition are under section 82 (a) now linked 
up with the reliefs sought in it, it is necessary to advert to the provision dealing with 
these reliefs which an Election Petition may pray for and this is section 84. This 
section also underwent some changes in roe. and it might be necessary to set out 
the section as it stood before referring to its present form. ` 
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84. Religf that may be claimed by the petitioner. 
Sa itioner may claim any one of the follow- 
(a) that the election of the returned candidate 
is void ; 
(b) that the election of the returned candidate 


i; void and that he himself or any other candidate 
has bern duly elected ; 
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AFTER AMENDMENT. 

84. Retief ihai may be claimed by ihe petitioner : 
A petitioner may, in addition to claiming a 

declaration that the election of all or any of the 

returned candidate is vold, claim a further decla- 

ration that he himself or any other candidate hes 

been duly elected. 


(c) that the election is wholly vold. 


It will be noticed that relief (c) in section 84 as it originally stood has now been 
deleted and that the two reliefs indicated by (a) and (b) of the then section, are 
those which r now be claimed and that though the language of the section is. 
now slightly different it introduces no substantial change. 


Section 85 of the’ Act enacts : 


85. Procedure on receiving pstition.—If the provisions of section gt or section 82 or section 117 
have not been complied with, the Election Commission shall dismiss the petition : 
Provided that the petition shall not be dismissed without giving the petitioner an opportunity 
of being heard. , 
The only other provision to which it is necessary to refer at this stage is section 
go (3) which runs : 
“ The Tribunal shall dismiss an Election Petition which does not comply with the provisions of 


section 81, section 82 or section 117 notwithstanding that it has not been dismissed by the Election 
Commission under section 85 ”. 


e The points that arise on these provisions may 
election petitioner sought the. two reliefs open to him under section 84, namely, a 
declaration that the election of the returned candidate was void and also a further 
and additional declaration that he himself had been duly elected. If the only relief 
prayed for in the Election Petition was a declaration that the election of the returned 
candidate wgs void, the only party who had to be joined as respondent to the 
Election Petition would be the returned candidates, subject to the addition of other 
candidates under section 82 (b) if charges of corru t practice had been made against 
them. Where however an election petitioner dand in addition, the further 
relief set out in the last EN of section 84, namely a declaration that he himself 
was duly elected section 82 (a) requires the impleading of all “ the contesting candi- 
dates” as respondents. Up to this there is no dispute, but the point in con- 
troversy is as to whether a candidate who has retired from the contest under section 
55-A is a contesting candidate ” within section 82 (a). If a candidate who has 
retired is not held to be “ a contesting candidate ” the petition with which we are 
concerned was filed regularly and would have complied with the requirements 
of sections 81, 82 and 117 and could be tried and di of by the Election Tribunal 
in accordance with law. If, on the other hand, the answer to it were in the affir- 
mative, the Election Petition No. 74 of 1957 filed by the first Respondent before us 
would not have complied with the provisions of section 82 and would have attracted 
the terms of section 85 and section go W of the Act. Further questions would « 
arise as to the duty wers of the Tribunal in dealing with petitions irregularly 
constituted and as to whether the Tribunal was bound to dismiss them in limine 
or whether it had power to permit amendments so as to bring them into conformity. 
with the provisions of the Act. 


We shall therefore first address ourselves to the question as to whether a candi- 
date who had retired under section 55-A was “a contesting candidate” within 
section 82 (a). Before doing so however, it is n to advert to the position 
as it stood under the Act before the amendments effected in 1956. i 


Under section 36 of the Act as it originally stood the Returning Officer was 
directed to endorse on each nomination paper his decision accepting or rejecting 


be briefly stated thus. The 
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the same and in cases where the nomination paper was rejected, to record in writing, 
a hrief statement of his reasons therefor. Aber this scrutiny, the candidates, whose 
names survived the scrutiny, were under section 37 itted to wtipdraw their 
candidature before the end of the third day after the date-of the scrutiny. Section 
38 as it originally stood in 1951 eancted : 

Se mnt ye he copie Ot e eid ia each ane 
tures may be withdrawn under sub-section (1) of section 37 prepare and publish a list of valid nomi- 
nations in such manner as may be prescribed.” 

Section 82 & it then stood enacted :—We shall repeat the words we have 
already set out— 

“ A petitioner shall join as respondents to his petition all the candidates who were duly nominated 
at the election other than himself if he was so nominated.” 

.The question which was debated before the Election Tribunals and the Courts 
under section 82 as it then stood was as to whether candidates who had withdrawn 
from the filed under section 37 (1) after their nomination papers had after scrutiny 
been found to be valid, were “ duly nominated candidates at the election ” who 
bad to be impleaded so as to satisfy the requirements of section 82. The Election 
Tribunals held divided views on this matter and there was also conflict of opinion 
between the Bombay and the Allahabad h Courts on the one hand (See Sitaram 
v. Yograj Singh? ; Sheo Kumar v. V. G. Oak? ; and the Patna High Court on the 
other, S. M. Umair v. R. C. Singh’. The view which found favour with the learned. 
udges of the Bombay and the Allahabad High Courts was that candidates who 
withdrawn, could not be held to be “ duly nominated candidates at the election ”” 
the emphasis being on the aspect that though they were duly nominated,—because 
at the scrutiny, their nomination papers were ecceptede—thes were not candidates 
at the election since they abstained from going to the polls. On the other hand, the 
learned Judges of the Patna High Court held that the words “ at the election ” 
could not be read as synonymous with “ at the polls” and that as even the with- 
drawing candidates had participated in the nomination and upto the stage of scrutiny 
which were all stages in an election, they should be deemed to be “ condidates at the 
election’ and therefore were necessary parties to an election petition. The correct- 
ness of these two conflicting views was raised before the Supremé Court in Bhikoji 
Keshao Joshi v. Bijlal Ne Biyani*. But the Supreme Court after noting the 
difference in the views and the reasons on which each was based decided the appeal 
before it on a different point leaving the question open. 


The amendments effected in 1956 were possibly designed to end this contro- 
versy and to lay down without ait ity the persons who had to be impleaded. 
But it would be seen that though the Setficulties caused by the use of the words “ at 
an election ” were overcome by dropping these words a new one was introduced 


by the use of the expression “ contesting candidates”. The first place where the . 


expression “ contesting candidates ” occurs in the Act is in section 38 as amended. 
In place of section 38 which has been extracted earlier the section was amended 
to read : 

“* 38.—Publication of list of contesting candidatss—{1) Immediately after the expiry of the period! 
within which candidatures may be withdrawn under sub-section (1) of section 37, the Returning 
Officer shall and publish in such form and manner as may be prescribed a list of contesting 
“candidates, that is to say, candidates who were included in the list of validly nominated candidates 
and who have not withdrawn their candidature within the said period. 

(2) The said list shall contain the names in alphabetical order and the addresses of the con- 
candidates as given in the nomination paper together with such other particulars as may be 


If there were nothing more in the Act than what was contained in section 38,. 
the expression “ contesting candidate ” occurring in section 82 must necessarily 
be held to include every candidate whose name was included in the list prepared. 
under section 38 (1). But the matter is complicated by reason of the provision for 
TEREE ne ee ee 


1. LLR. (1953) Bom. 865: ALR. 1953 3. toa) ga Pat. 956: ALR. 1954 Pat. 225. 


4 (1955) 2 S.GR. 428, 


ALR. 1953 AIL 63g. 
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withdrawal contained in section 55-A which was introduced by section 33 of Act 
XXVII of 1956. As the entire argument on both sides turned on the proper cons- 
truction of the several provisions contained in section 55-A we consider it necessary 
to set out the section in full before proceeding further. 


“ 55-A.— Retirement from contest at elections in Parliamentary and Assembly constituencies: s 
(n) The provisions of this section shall apply in relation to any election in a Parliamentary or 
y constituency. 


(2) A contesting candidate may retire from the contest by a notice in the prescribed form which 
shall be delivered to the Returning Officer between the hours of eleven o'clock if the forenoon and 
three o'clock in the afternoon of any day not later than ten days prior to the date or the first of the 
dates fixed for the poll under clause (d) of section 30 eather by such candidate in person or by an 
agent authorised in this behalf in writing by such candidate. 

(3) No person who has given a notice of retirement under sub-section (2) shall be allowed 

e notice. 

(4) The Returning Officer shall, upon receiving a notice of retirement under sub-section (2), 
cause a copy thereof to be affixed to his notice board and also to be published in such manner as may 
be prescribed. - 


(5) Any person who has given a notice of retirement under sub-section (2) shall thereafter 
be deemed not to be a contestng candidate for the purposes of section 52. 

(6) Where by reason of any retirement from the contest under the section, the number of 
remaining contesting candidates becomes equal to the number of seats to be filled, the Returning 
Officer shall forthwith declare all such candidates to be duly elected to fill those posts and counter- 
mand the poll. 

(7) Where by reason of any retirement from the contest at an election to which the provisions 
of section 54 apply, the number of remaining contesting candidates qualified to be chosen to fill the 
reserved seats becomes equal to the number of such seats, the Returning Officer shall forthwith 
declare al] those candidates to be duly elected to fill those seats and ccuntermand the poll in so far as 
it relates to elections for filling those seats and the procedure laid down in section 53 shall be follwed 
for filling the remaining scat or seats if any ”. 

It will be seen that sub-section (5) makes a reference to section 52 which deals 
with the effect of the death of a candidate before the poll and to which we shall 
advert a little later. 


The learned Judge of the Election Tribunal has held that a candidate who has 
retired from the contest under the provisions of section 55-A (2) ceased to be a 
“contesting candidate ” from the date of his retirement and that consequently 
he could not be held to be a “‘ contesting candidate ” within the meaning of section 
82 (a) of the Act. 


The learned Advocate-General who appeared on behalf of the petitioner 
strongly criticised the reasoning of the Tribunal on the basis of which this inter- 
pretation was rested and we therefore consider it p that we should re-examine 
the entire provisions in the light of the arguments addressed to us. 


The steps in the argument of the learned Advocate-General were as follows : 
Section 38, though not in so many terms, constitutes in effect a definition of the 
expression “contesting candidate”. The use therein of the words “that is to say ” 
Jends support to this construction, namely that by “contesting candidate” the 
Act meant every candidate whose name was EENE in the list of validly nomi- 
nated candidates and who had not withdrawn his candidature within the time 
allowed by section 37 (1). The next question is whether the terms of section 55-A° 
-which made provision for the retirement of a candidate offected any change by 
‘way of rendering a “ retired candidate ” a person other than “ a contesting candi- 
date”. His answer was somewhat on these lines. Section 55-A (2) no doubt 
speaks of a “ contesting candidate ” retiring from the contest by notice in writing, 
and for the notice of retirement which is irrevocable, being published by affixture 
to the notice board and also in the Official Gazette, the latter being the result of a 
prescription under sub-section (4). If section 55-A contained no further provi- 
sion, it might have been ible to hold that a person who was a “ contesting 
candidate ” at the stage of section 38 ceased to occupy, that character or to answer 
that description, when’ he retired, because of the use of the expression “ retiring 
from the contest”? in section 55-A (2). But that section does nat stop there. It 


žo 
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goes on to make a ific provision in sub-section (5) where the statute not merely 
prescribes but also limits the effect of a retirement under sub-section (2). Sub- 
section (5) runs: . 

Say perica Who bas piret a notite of relirepait ider sub accion (2) shall thereafter be deemed 


mot to be a contesting idate for the purpose of section 52.” 


‘The contention of the learned Advocate-General was that this provision had 
two-fold effect. (1) An implication that but for this specific provision a retiring 
candidate wore be “a contesting candidate” and (2) this implication being avoided 
for the purpost of section 52 alone, in other words, in the absence of such a provision, 
‘even for section 52 a retiring candidate would be a contesting candidate, and that 
this consequence was avoided by the specific provision in that behalf, and that 
‘except for this limited purpose, a retiring candidate was “‘ a contesting candidate ”. 


It would be seen that this argument involves two steps, which may not each 
be necessarily dependent on the other. The first is that but for sub-section (5) a 
Tetiring candidate would have been comprehended within the expression of a 
* contesting candidate ” in section 52 and the second that by reason of the fiction 
involved in the expression “ deemed ” the statute conceived of a candidate, who 
had retired, as being still a “ contesting candidate”, notwithstanding his retirement 
from the contest, except for the purposes of section 52. 

We shall now proceed to consider the argument we have set out above in 
regard to both these aspects. The first is whether the absence of such a provision 
as is contained in sub-section (5) would have made any difference to the scope and 
effect of section 52. The Election Tribunal has in this connection held that in 
relation to section 52, sub-section (5) of section 55-A should be deemed to have 
been enacted only ex abundanti cautela and that even without such a specific provi- 
sion section 52 would have been construed in the same manner. 


Section 52 as it originally stood before its amendment in 1956 ran as follows : 


“ Death of candidats before poll —If a candidate who has been duly nominated under this Act dics 
after the date fixed for the scrutiny of nominations and a report of his death is received by the Return- 
‘ing Officer before the commencement of the poll, the R ing Officer shall, upom being satisfied 
-of the fact of the death of the candidate, countermand the poll and report the fact to the Election 
Commission and also to the appropriate authority and all proceedings with reference to the election 
‘shall be commenced anew in all respects as if for a new election. 


Provided that no further nomination shall be necessary in the case of a candidate whose nomi- 
mation was valid at the time of the countermanding of the poll : 
_. Provided further that no person who has under sub-section 1) of section 97 i a notice of 
-withdrawal of his candidature before the countermanding of, the poll ineligible for 
‘being nominated as a candidate for the election after such countermanding’”’. 


The section ’as amended runs: 


“so. Death of candidats before poll—If a contesting candidate dies and a report of his death is 
received before the commencement of the poll, the Returning Officer... ........000ee 

ra ay as tet etol pa cy a err | ae eT 

Teport the fact to the Election Commission and also to the a i authority and: ai procecdimigi 
with reference to the clection shall be commenced anew in all respects as if for a new el 


2 Provided that no further nomination shall be necessary in the case of a person who was a contest- 
ing candidate at the time of the countermanding of the poll. 
Provided further thet no person who has given a notice of withdrawal of his candidature under 
sub-section (1) of section 37 or notice of retirement from the contest under sub-section (2) of section 
5-A before the countermanding of the poll shall be ineligible for being nominated as a candidatc 
or the election after such countermanding ” 


We shall now proceed to examine the exact changes which section 52 has 
undergone. (1) The opening words of the section :, “If a candidate who has been 
‘duly nominated under this Act dies after the date fixed for the scrutiny of nomi- 
‘nations and a report of his death is received by the Returning Officer” are 
replaced by “if a contesting candidate dies and a report of his death is received 
‘before the commencement of the poll the Returning Officer shall...... = 
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(2) in the first proviso for the words “in the case ofa candidate whose 
nomination was valid ” are substituted the words “ in the case of a person who was 
a contesting, candidate”. (3) In the second proviso after the reference to the 
withdrawal under section 37 (1) the words “ or a notice of retirement from the 
contest under sub-section (a) of section 55-A ” have been added in the section as 
amended. It will be seen that the first two changes consist in the replacement of 
the expression “ candidate duly nominated” by “contesting candidate ”’ the last one 
being the reference to the newly enacted section 55-A (2). 

We shall first consider what the effect would have been, if®section 55-A 
(5) were not there, on the meaning of the expression “ contesting candidate ’” 
in section 52. We have already set out the terms of section 55-A (2) where the 
words used are “ retire from the contest ” and we have already adverted to the fact, 
that it was not seriously in dispute, that if section 55-A (5) were not there, the effect, 
of a retirement under section 55-A (2) would have been to remove the person who 
retired from the contest from the category of “ contesting candidates”. If this 
were so, in the first paragraph of the present section 52 the words ‘‘contesting candi- 
date ” would naturally be understood as meaning “a contesting candidate who. 
had not retired from contest under section 55-A (2) ”. There is no doubt that the 
two provisos to section 52 appear to point to different constructions in their conno- 
tation of the expression “‘ contesting candidate ”. The first proviso indicates that a 
contesting candidate need not file any fresh nomination. f the expression “‘ con- 
testing candidates” here, were read as excluding a retired candidate, there seems 
to be no necessity for the specific provision in the second proviso by which a persosn 
who had retired under section 55-A (2) is made eligible to file a fresh nomination, 
implying thereby that the nomination he originally filed before his retirement would 
not suffice as a valid nomination for the fresh poll which might take place under 
the first paragraph of the section. This, however, appears to us not seriously 
to detract from the conclusion which we are inclined to draw, that even in the 
absence of section 55-A (5) the expression “ contesting candidate ” used in section 
52 vay mean a candidate who had not -retired from the contest under section 
55-A (2). / i ' 

The next point to be considered is as regards the second limb of the argument 
of the learned Advocate-General, that section 55-A (5) by implication indicated 
that except for the purposes of section 52, a retirement from the contest did not 
impair a candidate’s status or affect his statutory description, as a “ contesting 
candidate ”’. 

We have carefully considered the submissions made to us both by the learned 
Advocate-General in these petitions as well as Mr. Nambiar who argued the other 
Writ Petitions, Nos. 531 aad 532 of 1957, and we are of the opinion that the Tribunal 
was right in the view that it took, namely that section A (5) had not the effect: 
contended for on behalf of the petitioners before us. In arri at this conclusion 
we have been greatly impressed by the terms of section 55-A (a) which refers to 
“the retirement from the contest”? and to the manner in which sub-section (5) 
itself is worded. The sub-section does not positively create or iridicate a fiction. 
It is expressed in the negative and states that a person who has retired shall not be 
deemed to be a contesting candidate though it might for the purpose of section 52. eè 
No doubt the “ deeming ” is only for the purpose of section 52. But from this last 
feature we find it not possible or reasonable to draw the inference that the section 
contains a positive provision that for all purposes other than that of section 52 thes 
person who has iven a notice of retirement shall be or shall be deemed to be a 
* contesting coudidate ”, In our judgment, if the counsel for the petitioner is not 
able to establish this last step, the argument must fail for lack of sufficient words: 
in the section to sustain such a contention. 


We shall next proceed to consider whether apart from the argument based 
on the “ deeming ” provision in section 55-A (5) there is basis tor the contention: 
that under section 82 (a), a retired candidate is “a contesting candidate ” within: 
section 82 (a). Section 82 occurs in Part VI of the Act, and the Part opens with. 
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section 79 containing the definition of the terms used in that part and the two 
ceedings ones. Among the terms here defined is the word “ candidate ” which 
is in these terms : 3 
“ (b) ‘ candidate’ means a person who has been or claims to have been duly nominated as a 
candigate at any election, and any such person shall bo deemed to have been a candidate as from the 
time when, with the election in prospect, he began to hold himself out as a prospective candidate ” 
Learned Counsel for the ndent faintly suggested—and this was one of th 
points which was implicit in his argument—that the expression “ contesting candi- 
date ” in secti€n 82 should be read as a compound made up of two words “ contest- 
ing” and “ candidate” the latter being understood as defined in section 79 (b). 
The argument was: “Read the word ‘candidate’ as defined in section 79 (a 
Qualify and restrict it with reference to the expression ‘contesting’ and then 
ia reach the position that “a candidate” who contests is a contesting candidate”. 
o understood you have to find out whether the person in estion did “ con- 
test ” in the election or not, and “ election ” being und in the sense of the 
poll, a “ contesting candidate ” within section 82 would be one who was “ a candi- 
date ” as defined in section 79 (b) and who continued the contest until the poll ”. 
This is somewhat similar to tie reasoning of the Tribunal by which it arrived at 
the conclusion, that a candidate who has retired ceased to be a contesting candidate “ 
within section 82. The Tribunal stated that in the absence of a statutory definition 
it was “ the popular ” or “‘ the tical ” meaning that had to be attributed 
to the words “ contesting candidate ”, and so understanding them, it held that a 
candidate, who did not continus the contest until the end of the poll would not 
popularly be understood as “ a contesting candidate’? and was not therefore “a 
contesting candidate ” within section 82. The learned Advocate-General disputed 


the correctness of this reasoning in a forceful argument, and in our opinion justifiably. 
The expression ‘‘ contesting candidate ” is not a poiar one, having any definite 
meaning. We do not think that it will be permissible to split this expression into 


its two components and read the two as if the combination was used in section 82 (a) 
without reference to the expression as found elsewhere in the enactment, 


The learned Advocate-General submitted a different ape ay the proper 
one to be adopted for arriving at the meaning of these words. This was a variant 
of the one we have already referred to. This consisted in treating the expression 
as having been defined in section 38 (1) of the Act. Section 38 (1) was, as we have 
already pointed out, the first place where the expression occured and it was 
that the use of the expression *‘ that is to say ” was some if not a sure indication 
that section 38 (1) should be read as a provision defining the term. If this were 
a definition—and it is found that section 82 uses the same expression—then the 
normal rule of construction would be to understand it as contained in the definition. 
This method of construction he admitted has however to be applied ,with reference 
to the provision in section 55-A (2) which allowed a candidate to retire from the 
contest. If section 55-A (2) stood alone it might have the effect of modifying the 
content of the expression “‘ contesting candidate” in section 38 so as to render a 
iring candidate one who was not a contesting candidate. But the effect of 
section 55-A (2) was not absolute or unconditional. It was controlled and its 
eration restricted by the provisions in section 55-A (5), which in terms extended 
e effect of section 55-A (2) only to section 52. The result of this restriction on 
the operation of section 55-A (2) would naturally and necessarily be that in other 
cases the definition in section 38 would prevail. ' 


We are unable to accept this argument either. In the first place we find some 
difficulty in treating section 38 (1) as in truth and effect a definition section. The 
scheme of the Act as disclosed its provisions shows that definition clauses have 
been expressly introduced. Section 2 is in terms the interpretation section, and the 
definitions contained in it have effect “ hout the Act, unless the context 
otherwise required ’’. The Act also contains other definitions which have appli- 
cation to particular Chapters or particular sections or sub-sections. For instance 
section 9 which occurs in Chapter III of Part II contains definitions whose effect: 
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is confined to that Chapter. We have already referred to ie 79 which contains 
a definition applicable to the use of expressions in Parts VI, VII aa VIII. Section 
123 (5) contains an explanation defining the term ‘ “vehicle” for the pape of 

that, sub-section. There is a similar explanation of the expression “ agent ” occur- 
ring after section 123 (7), the scope of the definition however extending to the eptire 
section and not to the sub-section, as in the Explanation to section 123 (5). Similar 
provisions occur throughout the Act, and without being exhaustive we content 
ourselves by a reference to section 168 which contains a definition applicable to that. 
section only. e 


The learned Advocate-General however submitted that if section 38 should 
be treated as defining the expresdion “contesting candidate ”, there was no 
restriction of that definition to any particular sub-section, section or Chapter as 
in the instances we have set out and that consequently the definition ought to be 
read as applicable to and as connoting the meaning of the expression wherever it” 
occurred in the Act, unless the context indicated anything to the contrary. 


It would be seen from the various provisions of the enactment to which we 
have referred that whenever the framers of the Act considered that they were d 
ene ey eee and also made clear the scope an 
operation of the definition they introduced. If this were the basic scheme of the 
enactment, we find it difficult to treat section 38 as including also a definition of the 
words “ contesting candidate’. On the other hand, the submission made on behalf 
of the respondents, that section 38 had to be read as merely laying down the duties 
of a Returning Officer at the at which that section occurs and as setting out 
the contents of a list which he had then to prepare appears to us to be the more rea- 
sonable construction to adopt as to the scope of that section. Of course when the 
expression “ contesting candidate ” is subsequently, it has to be read in con- 
junction with and as modified by the provision as to retirement newly introduced 
in section 55-A by the amendment effected in 1956. So understood it would mean 
that if the provision in question where the expression “‘ contesting candidate” 
occurs related to a point of time after the retirement it would exclude a retired 
candidate byt if it related to ef ae anterior to that date, it would mean any 
candidate whose name was inclu the list published under section 38. 


This leads us on to an examination of the several provisions in which the 
expression “ contesting candidate » occurs in the Act as Tiende. The sections 
in which this expression occurs are sections 46, 47, 52, 53, 54 55-A, 78 and 82. 
We shall now scrutinise these sections with a view to see whether they lead to the 
inference that when the expression “ contesting candidate ” occurs it must neces- 
sete be taken to include a candidate who has get in other words, whether 

e scheme of the Act thé name in the list of th ns shown as “‘ contesting 
E ” prepared under section 38 (1) is adh to as the criterion for under- 
standing the relevant expression. 


Section 46 enables “‘ a contensting candidate or his election agent to appoint ” 
in the prescribed manner “ Laat and “ relief agents ” to act as “‘ polling agents”. 
Section 27 of the amending Act substituted the new section 46 for the old section 46 
in the Act as enacted in 1951. Originally section 46 opened with the words : . 


“ A candidate who has been duly nominated under this Act and who has not withdrawn his 
candidature in the. manner and within the time specified in sub-section (1) of section 37.” 


This section has been replaced by one which runs : À . 
“46. ; polling agents.—A contesting candidate or his election t appoint 

une ert ents and relief ta aa may be prescribed to act as 

polling ts of such candidate at each station under section 25 or at the place 
nodes sdb aecticn (1) of section 29 for the Sell” 


Rule 13 of the Representation of the People (Conduct of Election and Election 
a Rules, 1956, contains the prescription referred to in section 46. It runs : 


The number of tha be 
O e ee 


` 
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(2) Every such appointment shall be made in Form 10 and shall be made over to the polling 
agent for production at the polling station or the place fixed for the poll, as the case may be. 

(3) No polling agent shall be admitted into the polling station or the place fixed for the poll 
unless he has delivered to the Presiding Officer the instrument of his appointment under sub-rule (2) 
after duly completing and signing before the Presiding Officer the declaration contained therein. 
Rule 13 by its terms or its text does not, it would be seen, throw any light on the 
question now under consideration, namely whether a polling agent could or could 
not be appointed by a person who had retired from the contest under section 55-A (2). 
But some indication is gatherable as regards the inténtion of the rule-making autho- 
rity by the exact place where this provision for the appointment of polling agents 
occurs among the rules. Rule 16 prescribes the form of the notice of retirement 
to F by a candidate and the manner in which that notice has to be published 
in addition to its being notified on the notice board of the Returning Officer. The 
fact that the prescription as to the notice of retirement occurs after the rule relevant 
to the appointment of polling agents might be some indication that polling agents 
might be appointed by candidates before their retirement. 

The effect of the retirement of a candidate on the functions of a polling agent 
eee by him is however tò be found-in rule 22 which prescribes the persons 
who were entitled to be admitted into a priling station. This rule 22 (1) (b) provides 
for the admission inter alia : | v 

“ of every candidate, his election agent, and subject to the provisions of sub-rule (3) of rule 19, 
one polling agent of each candidate ”. 
The expression “candidate” ' used in this rule is however to be read in con- 
Junction with the definition injrule 17 with which the chapter in which rule a1 
occurs, opens. A “ candidate ’{ is defined there as: 

“ ‘candidate’ means a contesting candidate who has not retired in accordance with the pro- 
visions of section 55-A ”. ; 
We might at this stage note in passing that“ under rule 20 at each polling station 
a list of contesting candidates is required to be displayed and the contents of this 
list are specified in rule 20 (1) (4) in the following terms : 

* 20 b): of the list testing candidates in Form 7-A (that is the list C 
under SAA (1)) with such saihe hi if asy, as may be osei fy ae of any Le a 
or candidates having retired from the contest under section 55-A.” 

Under rule 21 ballot boxes are provided one for each candidate and “ candi- 
date ” here means by reason of the definition in rule 17 (b) “a contesting candidate 
who has not retired”. If rule'22 were read in conjunction with the definition 
in rule 17 (b) and the other provisions we have referred to above, a polling t 
of a candidate who has retired would not be entitled to admission into a polling 





.station. This would throw some light upon the question we are now considering 


and indicate that “a contesting candidate ”, who could under the terms of section 
46 appoint a ponte agent who could function as such, is confined to that candidate 
who had not retired. In the case of candidates who had retired, though section 46 
might not lay an embargo on their appointing such agents, the latter cannot function 
as such at the poll by reason of rule 22. 


e The next section to be considered is section 47 the material part of which runs: 


“47. } Of counting agents. contesting candidate or his election agent may a; t 
Pe (il eit apes Ings but not exceeding such number as may be 
tq be t as his counting agent or ts at the counting of votes and when any such appomtment 
b notice of the appointment shall be given in the prescribed manner to the Returning Officer.” 





The submission of the learned Advocate-General on the use of the expression 
“contesting candidates ” in section 46 as well as in this section was that they threw 
no light on the problem now under examination, as these two sections were facul- 
tative and not mandatory and that they merely empowered the contesting candi- 
dates to do Lahore! acts, which it is their option to do or not, and that in cases 
where a candidate had retired, he would not exercise the option given in this section, 
because there was no need for him to doso. We however consider that this is 
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i 
not a proper ap to the question and that these provisions do throw some 
light on the mind of the draftsman who used the expression “contesting candidates” 
in the varipus sections which we have referred to. 
_ Taking section 47, the prescription referred to in it is under Part II, Chapter II 
of the Rules. The persons who might be appointed as counting agents and» the 
number of counting agents who could be so appointed are set out in rule 54. That 
rule runs : : 
“ (1) The number of counting ts that a candidate may appoint under section 47 shall 
e TAA os oe at tie Glass ar each ehe places Ered tor counting index ¢ 53”. 
“Candidate” is for the purpose of this rule and the other rules ing in 
Chapter III defined in rule 52 (b) as “a contesting candidate” who has not retired 
in accordance with the provisions of section 55-A. This is in the same terms as 
in rule 17 to which we have adverted. The result therefore is that under the rules, 
a candidate who may appoint a counting agent is one who falls within the definition 
in rule 52 (b). In other words, this excludes candidates who had retired under section 
55-A from the right to appoint a counting agent under section 47. If, therefore, 
the terms of section 47 and the prescription under the rules have, to be reconciled, 
it should be held that the “ contesting candidates ” who could validly appoint 
counting agents within section 47 do not include candidates who have retired under 
section 55-A (2). In line with rule 22 dealing with admission to polling stations 
we have rule 55 dealing with admission to places fixed for counting, and the Return- 
ing Officer es by this rule to exclude from the places so fixed all persons 
except inter alia every “ candidate” and “his agents”. Rule 55 (a) occurs in 
Chapter III, Part II and the expression “candidate and his agents” therefore 
to be understood in the light of the definition contained in rule 52 (b) which excludes 
the retiring candidate from the definition of candidates for the purpose of that 
chapter. We feel therefore justified in holding that the expression “ contesting 
candidate ” in section 47 has to be understood as not including a retired candidate. 
We have already discussed the terms of section 52 and we shall therefore proceed 
to consider the meaning of that expression in section 53. The material part of that 
section runs,: 
at If the number of contesting candidates is more than the number of seats to be filled, 

a poll shall be taken. 

. (a) If the number of such candidates is equal to the number of seats to be filled, the” 
Returning Officer shall forthwith declare all such candidates to be duly elected to fill those seats. 

the number of such candidates is less than the number ; i 
Officer Shall forthwith declare all such candidates to be elected. . ae Pp eon ce 
In the context of the other provisions of the enactment, the stage when the 
provisions of the section could come into play is when the list of contesting 
candidates is published under section 38. Under section 30 the notification by 
the Election Commission regarding the holding of election has to specify the 
* * * * + 


(d) the date or dates on which a poll shall, if necemary, be taken which or the first of which 
shall be a date not earlier than the twentieth day after the last date for the withdrawal of candida- 
tures ;” . 

The list of one candidates prepared under section 38 contains the names 
of those candidates whose nomina AT have been accepted after scrutinye 
under section 36 and who had not a themselves of the option to withdraw 
their nominations under section 37. If, at tbat stage, the number of contesti 
candidates is equal to or less than number of seats to be filled, naturally no poll 
takes place, and it is only if the number of contesting candidates is more than the 
number of seats to be filled up, that there is necessity for a poll, and this is exactly 
the provision in section 53. It might be that by reason of retirement the number 
of candidates who survive to contest, in the sense of going to the polls, are less than 
the number of seats to be filled. Parliament provided for this contingency by 
section 55-A (6) which enacts : 

“ ere by reason of any retirement from the contest under this section, the number 

ee teats hes bocama equal to the number of meats to be filled the Returning S ros nig 
forthwith declare all such candidates to be duly elected to fill those seats and countermand the poll. 
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In our opinion section 5g does not amist the learned Advocate-General in his construction as to 
the meaning of the pied “ contesting candidate”, 

Section 54 which is the next section in which the expression occurs does not 
need separate discussion, because its provisions are analogous to section 53 and the 
contingencies provided for by section 55-A ae in the cases to which section 5 
applies are governed by section 55-A (7) im relation to the constituencies dealt wi 
by section 54 and the two provisions are exactly parallel. 


We have gli the effect of the several sub-sections of section 55-A in full 
and we shall therefore pass on to section 78 which requires “ every contesting candi- 
date at an election ” to lodge his account of election expenses with the Re i 
‘Officer within the period named in the section. There was considerable argument 
before us as to the import of the expression “ contesting candidate ” in the section. 
Section 78 is preceded by section 77 which requires every candidats at an election 
to accounts of the expenses incurred by him in the election. The words 
“* candidate at an election ” are wider than “ contesting candidate at an election”, 
It was submitted to us that Parliament would not have intended that a person who 
had retired from the contest under section 55-A (2) was not bound to lodge his 
return of election expenses and that this section was an indication that the n 
who had retired was a “contesting candidate”. We are loathe to decide the 

roper construction of these words in section 78 when the question is not directly 
aor us. One thing is clear, that the expression is susceptible of either cons- 
truction contended for by the two sides and it cannot be asserted that on the mere 
used, the words must mean to include a candidate who had retired. When 
the question really requires a decision, the Court would have to take into account 
not merely the expression “contesting candidate”? but also the further words 
which follow it, namely “at an election” in the light of the views propounded 
on the meaning of these words, which occurred in section 82 as it originally stood 
by the Bombay and the Allahabad High Courts on the one hand and the Patna 
High Court on the other and also on the implications arising out of the nature 
of the obligation imposed on candidates under the provision. Further that rule 
132 dealing with the notices to be given by a Returning Officer of the lodging of 
accounts of election expenses uses the word ‘candidate’ as if that were synony- 
mous with a contesting candidate at an election might also have to be taken into 
account. But as we said earlier that question is not before us and we shall therefore 
‘content ourselves by saying that section 78 as yet furnishes no conclusive indication 
to determine the problem which we are now investigating. 


We have next to consider the meaning to be attributed to the expression “ con- 
testing candidate ” in section 82. The choice, it would be seen, is between the 
names to be found in the list p by the Returning Officer under section 
38 g) and that list as corrected with,referencé to candidates retiring under section 
po re as referred to in rule 20 (1) (6). We are of the opinion that it is the corrected 
i the “ contesting candidates” referred to in the rule quoted above that is 
indicated by the expression “ contesting candidate” in section 82. In the first 
place section 82 occurs at a stage long the retirement and after the poll. As 
we have already seen the general echeme of the enactment read in the light of the 
etules appears to be to use the expression “ contesting candidate ” as meaning those 
in the list under section 38 (1) upto the stage of the withdrawal and as 
exclusive of the retired candidates from and after the stage of retirement. Nor is 
there any reason why Parliament should have intended to insist upon the impleading 
of candidates who retired as parties to an election petition. After all one 
has to remember that “retirement” is in effect, a delayed withdrawal of nomina- 
tion, and it is difficult to discern any reason why persons who had formally aban- 
doned the contest should be made parties to the petition. Of course, if the words 
of the provision were clear and pointed to the necessity for such impleading, it 
would not be for the Court to examine whether there was reason behind the provi- 
sion or not. But if the words used are, to put it at the highest, ambiguous, it ap 

to us to be a sound rule of construction to examine whether any p could be 
zaid to be served by the impleading of such parties, before accepting the contention 

20 
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that the failure to implead them, rendered the petition detective as not being in 
compliance with the provisions of section 82 and thereby rendering it liable to be 
rejected under section 85 or section go (3). We have recorded cue? that despite 
the absence of a statutory definition, the expression “ contesting candidate ” cannot 
be given a “ popular meaning.’ We have also examined the scope of the explana- 
tion of that expression in section 38. If it has to be viewed as a term of art, iù the 
sense that the ordi dictionary meaning will not always apply, the phrase “ con- 
testing candidate ” will have to be construed with reference to the context in which 
the Act uses that expression, pony with reference to the stagg to which the 
section in question applies. e stage for which section 82 provides precludes 
in our opinion the inclusion of a candidate who has retired from the contest within 
the scope of the expression “ contesting candidate ” as it occurs in it. Applying 
these tests we have arrived at the conclusion that a person who had withdrawn from. 
the contest under section 55-A (2) is not a “ contesting candidate ” within section 82. 


In this view it becomes unnecessary to consider the cot dae addressed to 
us by the learned Advocate-General as to the duty of the Tribunal, if the petition 
were defective in that it did not comply with the terms of section 82. We express 
no opinion on the question whether the amendments effected to section 85 and the 

now employed in section go (g) effect any change in the law from what 
it prior to Act XXVII of 1956. 

The result is that the decision of the Tribunal that the election petition was 
in compliance with the provisions of section 82 of the Representation of the People 
Act is correct and these petitions fail and are dismissed. There will be no order 
as to costs. 

W.P. Nos. 531 and 532 of 1957 :—These two petitions, which are for the issue 
of writs of certioran or prohibition in the alternative, arise out of an election petition 
in relation to an election to the Madras Legislative Assembly from the Sattur 
Constituency in the district of Ramanathapuram. ‘This isa pe member Consti- 
tuency and agth January, 1957, was fixed under section 30 (a) of the Representation 
of the People Act for the filing of nominations. Seven candidates duly filed their 
nominations, The date fixed for scrutiny under section go (b) was 1st February, 
1957 and the Returning Officer found all the nominations to be in order. 4th 
Februay; 1957, was fixed under section 30 (c) as the last date for the withdrawal 
of the candidates. Four of the candidates withdrew before the dates specified 
with the result that there were onl three remaining and the names of these three 
were published by the Returning cer under section 38 (1). These three were: 
C) the petitioner hefore us, (2) one Sri Jayarama Reddiar and (3) Sri Sundararaja 

illai. Sri Sundararaja Pillai withdrew from the contest by notice duly given and 
published under section 55-A (2) with the result that the candidates who went to 
the polls were the present petitioner.and Sri Jayarama Reddiar. The poll was on 
4th March, 1957 and at it the petitioner secured 36,400 votes and Sri Jayarama 
Reddiar 31,683 votes. The Returning Officer thereupon declared the present 
petitioner as duly elected to the Madras State Assembly. 

Within the time limited by section 81, an elector in this constituency Kunju 
Thevar presented a petition to the Election Commission calling in question the 
election of the present petitioner. This was numbered as Election Petition No. 14 
of 1957 by the Election Commission. The ree was forwarded on 18th April, 
1957 and reached the Commission on 20 April, 1957. In compliance with 
section 117 of the Act, Kunju Thevar paid a sum of Rs. 1,000 as security for costs 
into the Sub-Treasury at Madurai and enclosed a chalan receipt along with tht 
petition. z 

It might be convenient at this stage to refer to the two irregularities in the 
frame of the election petition and its presentation which was the subject of ent 
before us. In the petition as presented to the Election Commission Kunju Thevar 
had prayed for two reliefs which are thus set out in the concluding paragraph of 
the petition: ; 

“ Tt is therefore prayed that this Honourable Court may be pleased to declare the election of 
the fist respondent (Petitioner here) from the Sattur Constituency as void and further it also 


` 


J 
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‘ 
prayed that this Honourable Court may be pleased to declare the second respondent (Jayarama 
) as a duly elected candidate in the election with the costs of petitioner and render justice”, 


The parties impleaded as respondents to this petition were only two, namely 
the present petitioner and Sri Jayarama Reddiar. Sundaraja Pillai the candidate: 
who* withdrew from the contest was not impleaded as a party, This was one 
item of irregularity,—a non-compliance with the provisions of section 82 (a) as 
regards the impleading of parties. The other irregularity related to the authority 
to whose credit the amount of Rs. 1,000 was deposited into the Sub-Treasury at 
Madurai. Se@tion 117 of the Act enacts: 


“117. Deposit of Sscurity.—The petitioner shall enclose with the petition a Government ‘Treasury 
receipt showing that a deposit of one thousand rupees hes been made by him either in a Government - 
Treasury or in the Reserve Bank of India in favour of the Secretary to the Election Commission as 
security for the costs of the petition.” 


Kunju Thevar made the deposit in the Sub-Treasury of the sum of Rs- 1,000 named’ 
in the section as security for the costs of the election petition but in the column: 
relating to the icular head of account towards which the deposit was made, 
it was not stated that it was in favour of the Secretary to the Election Commission 
but generally as security for costs of election petition. 


When ‘the petition was received in this form by the Election Gommission, 
it required Kunju Thevar to show cause why the petition should not be rejected 
for the reason t a necessary party, namely, Sundararaja Pillai had not been im- 
pleaded as a party to the petition. Kunju Thevar replied by a memorandum 
amerting that bis petition as filed was in order. As we shall be adverting to the 
terms of this memorandum a little later, we are not setting out its contents here. 
The Election Commission after noting the defect as regards the~ absence of the. 
name of the Secretary in the receipt enclosed with the election petition, decided, 
not to dismiss the petition under section 85 for reason, which it is not necessary to- 
canvass, and referred the petition for enquiry to the Election Tribunal under. 
section 86, leaving it open to the respondent to raise these points before the Tribunal; 


After the petition was received by the Tribunal the petitioner before us filed 
I.A. Nos. 1 and 2 of 1957 on 22nd June, 1957. I.A. No. 1 of 1957 sought the dismissal 
of the Election Petition No. 147 of 1957 on the ground that the failure to implead 
Sundararaja Pillai as a respondent was fatal to the petition and that the Tri unal, 
was bound to dismiss it under section go (3) of the Act. I.A. No.2 of 1957 con- 
tained a similar prayer for the dismissal of the election petition for the reason that 
the deposit receipt for Rs. 1,000 which accompanied the election petition was not 
in due compliance with section 117, in that, it was nota receipt in favour of the 
Secretary to the Election Commission. Kunju Thevar filed counter-affidavits to 
both these petitions and also himself filed I.A. No. 3 of 1957 by which he prayed 
for the deletion of paragraph 7 (a) of the petition which ran: “The and res- 
pondent (Jayarama Reddiar) would have obtained more votes if the rst res- 
pondent had not resorted to such corrupt practices in the said election” on 
the basis of which the further additional relief claiming the seat was founded 
as also the additional relief in the prayer which ran “ and er it is also prayed 

*that this Honourable Court may be pleased to declare the second respondent as 
duly elected candidate in the election”. This a plication was opposed on several 
grounds by the present petitioner to some of which we would have to advert a 
tittle later. The Tribunal heard all those three applications together and while 
it allowed I.A. No. 3 of 1957 which prayed for the amendment of the election petition 
dismissed the other two ae by the present petitioner seeking the E ER 
of the election petition. It is the legality of these orders that is challenged in the 
two petitions now before us. 


The Election Tribunal held on a construction of the relevant provisions that a 
candidate who had retired from the contest was not a “ contesting candidate ” 
within the meaning of section 82 (a) of the Act. We have already discussed this 
question in our judgment in W.P. Nos. 573 and 574 of 1957 and we are of the opinion 
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that the Tribunal was correct in the conclusion that it reached. It would follow 
from this that the application I.A. No. 1 of 1957 was rightly dismissed. 


I.A. No: 2 of 1957 was dimissed by the Tribunal on the ground that what Kunju 
Thevar did was a substantial compliance with the requirements of section 117. 
It examined the Head Accountant of the Taluk Sub-Treasury, Madurai °(Sri 
Nataraja Pillai) as a witness. This witness explained that the head of the account 
was indicated in the receipt as “ election .”, that is “ a revenue deposit”, 
which was entered in the last column of the receipt. The witness also stated that 
the column as to the head of account was generally filled up by the clefk at the trea- 
sury and that the description in that column that the amount was paid as security 
for, costs of election petition was a sufficient description to classify it as a revenue 
deposit on election account. On the basis of this evidence the Tribunal held 
that as the purpose of the security was that the amount must be made available to, 
the Election Commission for payment of costs ordered against the petitioner and 
as the present amount was in fact available to the Election Commission, the omis- 
sion of the words “ Secretary to the Election Commission” was not of any impor- 
tance and that their absence did not render the deposit one not in compliance with 
the terms of section 117. 


We have already set out the terms of section 117 and the question for our 
consideration is whether the Tribunal was in error in holding that there had been a 
compliance with section 117. 


Mr. Nambiar learned counsel who appeared for, the petitioner strongly urged 
that the terms of section 85 and aes ve (3) afforded a clear indication that the 
requirements of section 117 were mandatory. His further argument was that, 
when once a provision was mandatory it had to be literally complied with, and 
that there was no question of the Court having power to treat a substantial per- 
formance as a compliance with it. In this connection he stressed the fact that 
section 117 ired and insisted on four matters: (1) The sum deposited should 
be Rs. 1,000. The deposit of a lesser sum, he urged, even though it fell short of the 
named amoynt by a trifle would not be any compliance with section 117, and that 
-where there was such a deficit it could not be e up after the period for the filing 
of an election petition under section 81 had elapsed. (2) The deposit must be in a 
Government Treasury or Reserve Bank. This condition also was essential, and if the 
deposit, for instance, was made in a banking institution other than the Reserve 
Bank, the petitioner could not claim to have complied with the provisions of the 
section and cannot be permitted to say when the defect was pointed out, that he 
would have the amount transferred to the Reserve Bank. (3) The receipt must 
show the deposit in favour of the Secretary to the Election Commission and the 
head of account should be as security for costs of the petition. He said that though 
the second of it was satisfied by the receipt in the present case, it was not in 
favour of the to the Commission and therefore was not in compliance 
with the statute. (4) It was not sufficient if the receipt was obtained by the peti- 
tioner and he kept with himself ; it must be enclosed with the petition and must 
reach the Commission within the time specified in section 81. Learned counsel 
-urged that there was no distinction between these four requirements, and that a 
non-compliance in respect of any one in the sense of there not being a literal com-° 
pliance with it, was fatal to the maintainability of the petition. 

In this connection it was pressed upon us that the requirement that the receipt, 
should be in favour of the Secretary to the Election Commission was not inconse- 
quential, and that the statute had made provision in those exact terms, in i- 
cular cases, while other language had been used for different situations. us it 
-was pointed out that under sections 118 and 119 on the one hand as contrasted with 
sections 117 and 11g-A on the other, the person in whose favour the deposit was 
to be made was not indicated though the duty to make the deposit arose out of an 
order of the Tribunal. It was therefore urged that when under sections 117 and 
119-A the deposit was required to be in the name of the Secretary, this should be 
held to be a mandatory statutory requirement, the non-compliance with which 
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entitled the dismissal of the petition under sections 85 and go (3). Our attention 
was drawn to Moorhouse v. Linney: Thorpe v. Limey! and Scott v. Uxbridge and Rick- 
mansworth Railway Company*, as authorities for the position that non-compliance 
with the provisions of the Statute was, unless expressly provided otherwise, fatal 
in election law. Wedo not consider these authorities of any relevance for the deci- 
sion of the present question and therefore desist from examining their facts or the 
pannel on which they rest. Learned counsel also relied on a decision of the 
ouse of Lords in Thomas v. Kelly?, particularly on a passage in the speech of 
Lord MacNaughton at pages 519-520. The House was then dealing with the 
validity of a bill of sale which departed from the form prescribed therefor by 
section g of the Bills of Sale Amendment Act, 1882. This amending Act enacted : 
“ A bill of sale made or given by way of security for the payment of money by the grantor thereof 
shall be void, unless made in accordance with the form in the schedule to this Act annexed.” 
` The document before the Court was not exactly in that form. The question which 
was debated in the relied on was the degree of departure which would 
render it not “in paa with the form”. Lord MacNaughton said : 
“ This section seems to me to deal with form and form only. So y is it, I venture to think, 
a question of form that I should be inclined to doubt whether a bill of sale would not be void which 
omitted the proviso referring to section 7 though: I cannot sce fat thy omision would alter the legal 
effect of the document in the slightest degree or mislead anybody. .The words of the Act are “in 
accordance with the form’ not ‘im the form’. But then comes the question, when is an instrument 
which to be a bill of sale not in accordance with the statutory form ? Possibly when it departs 
from statutory form in anything which is not merely a matter of verbal difference. Certainly 
I should say when it departs from the statutory form in anything which is a characteristic of that form ’’. 
Mr. Nambiar urged that in the present case the reference to the Secretary to the 
Election Commission was within the words quoted above “‘ characteristic of the 
form ” and that the omission of that name from the receipt was a non-compliance 
with the terms of section 117, drawing to the petition the penalty of dismissal provi- 
. ded for in section 85 and section go (3) of the Act. 


We are wholly unable to accept the contention, that the informality complained 
of, renders the deposit one, not in accordance with the terms of section 117. Even 
the strict compliance with the terms of the section which is all that the mandatory 
nature of the provision would call for would not justify the construction urged by 
learned counsel for the petitioner. Take for instance the case of the amount of 
deposit. Section 117 requires that this sum should be Rs. 1,000. A deposit of a 
lesser sum would cereialy not be a compliance with this provision. But sup 
the petitioner deposited a sum in excess of Rs. 1,000, say Rs. 1,500. Could it be 
said that this was a non-compliance with the terms of section 117 which required 
a petitioner to deposit Rs. 1,000 ? A literal construction of the section might mean 
that it required a deposit of Rs. 1,000, neither more nor less, and that a deposit in 
excess suffered from the same infirmity of departure from form, as the deposit of a 
lesser sum. We are satisfied that strict compliance of the section does not uire 
the sort of literal compliance which the above instance illustrates. Similarly 
learned counsel cannot contend that clerical errors in the receipt, say errors com- 
mitted in spelling, would render the receipt one not in conformity with the section. 
In our opm on the purpose which the deposit is intended to fulfil is a legitimate 

e matter which can and ought to be taken into account in approaching the problem 
as to whether there has been a compliance with section 117 or not. This purpose 
is to be found in section 121, where if payment of costs is ordered by the Tribunal, 
the amount in deposit is made available by the Election Commission to satisfy 
such order. Approached from this aspect the question we put to ourselves is, 
was the amount deposited in such form that it is available to the Commission for 
the payment of costs to the successful party in case an order to that effect was passed 
by the Tribunal. In the present case it was not in dispute that notwithstanding 
the absence of the name of the Secretary to the Commission in the receipt, the 
amount, having regard to the other entries in the receipt, was treated as a credit 
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to the Election Commision and was available to the respondent in the election 
e which Kunju Thevar had filed. In these circumstances we hold that the 
tribunal was right in holding that the terms of section 117 were complied with 
and in dismissing the application No. 2 of 1957. 


The next point raised by learned counsel for the petitioner was as regards the 
order of the Tribunal allowing the amendments prayed for by I.A. No. 3 of 1957. 
Four grounds were urged against the propriety or legality of this order: (1) The 
ground upon which the amendment was eed was that paragraph 7 (a) and the 

rayer secking the further relief, that Jarayama Reddiar should be deine , elected, 
laden included in the petition by mistake, without the knowledge of Kunju 
Thevar. Learned counsel that there was no material‘on which this finding as to 
mistake could rest. (2) The Tribunal had no jurisdiction to amend the petition 
or permit the petition to be amended, because the election petition itself was one not 
in accordance with law as complying with the statutory requirements of section 
8g and section 117 of the Act and that the power to amend extended only to peti- 
tions which were in proper form conforming to the requirements of the Act. (3) The 
Tribunal had no OA to grant the amendment because by the date of the 
application for amendment the time within which an election petition could be 
filed under section 81 of the Act had long passed. (4) An amendment 
by which the prayer for further relief was given up was tantamount to the with- 
. drawal of a portion of the petition which attracted the provisions of sections 108 
to 111 of the Act, and that tie Tribunal erred in permitting this withdrawal with- 

out observing the statutory procedure there prescribed. - 


The first of the grounds of complaint which we have set out above arises out 
of the basis upon which the Trib has passed its order allowing the amendment. 
_This is stated in paragraph 18 of the order in these terms : 


“Tt is very satisfactory to note that the senior and junior counsel for the petitioner confessed 
mistake in the matter and the learned counsel for the 1st respondent very fairly did not question 
the truth of their version as to the-circumstances under which paragraph 7-A and the latter part of the 
prayer happened to finda in the petition. In this view, these portions should be regarded 
„as not intended to form part the petition and not having realy casted dt any Ure ond io ene 


it, the petition is merely one with a prayer for a declaration the election cet 
_ &s a candidate is void and if that is 90, no question of defect of under section 82 at all arises, 
-I believe the version of the accidental mistake pleaded on of the petitioner and hold that the 
petitioner never meant to include in the petition either paragraph 7-A or the relief for a declaration 
„that the and respondent was duly elected.” 

«Learned counsel for the seen subjected this ph to very severe criti- 
‘cism on the ground that the case of accidental mi mentioned in the paragra 
cwas never even all by Kunju Thevar. In our opinion this criticism is 
justified. The petition presented to the Election Tribunal contains a anh 


4 (a) in manuscript and the relief portion seeking the further declaration regarding 
.the election of Jayarama Reddiar is in type. The petition bears the signature in 
-English of Kunju Thevar in two places both at the end of the petition and in the 
affirmation paragraph. In the tion itself it is not stated that the contents 
of the petition were translated to Kunju Thevar and on the other hand it proceeds 
on the basis that Kunju Thevar was acquainted with English and had signed and 
verified knowing its contents. The Election Commission issued a notice to Kunju, 
Thevar asking him to show cause why the petition should not be dismissed for non- 
compliance with section 82 in that Sundararaja Pillai was not impleaded to the 
‚petition under which a further declaration as regards Jayarama Reddiar had beeg 
sought. On receipt of this communication a memo. was filed on his behalf ex- 
-plaining why the petition was in order. In its paragraph g he stated : 

“ As the interval is too short between 8th May, 1957 (when Kunju Thevar received a communi- 


caper 
“to implead all the contesting candidates onl if the petitioner wants a declaration that he himself or 
‘any other candidate has been duly r 

“4. When no such further declaration is claimed only the returned candidates are neccesary 
parties to the election. $ 
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5. It is submitted that mee section 82 candidates who have either withdrawn their nomination 
or retired from the contest under section 45-A are not necessary parties to an election petition.” 
We have already adverted to the fact that the Election Commission referred the 
petition to the Tribunal giving an opportunity to the respondent to raise these 
points by way of preliminary objection. 

The next stage was of course the filing of the application I.A. No. 3 of 1957. In 
the affidavit in support of this application there is not a whisper that the paragraph 
70 and the, prayer portion had crept into the petition without Kunju Thevar’s 

owledge. What, however, was asserted was t the senior counsel who had 
been entrusted with the task of drafting the petition had included neither the allega- 
tions in ph 7 (a), nor the second part of the prayer, but that they were 
inserted Ši the junior counsel when the manuscript draft was got typed. Para- 
.graph 7 (a) it might be mentioned which is in manuscript is in the dwriting 
of the junior counsel. We consider it important to set out the exact words used in 
this affidavit because they show that it was never the case of Kunju Thevar that 
he had committed any mistake or that he had no knowledge of the existence of this 
paragraph at the time he signed it. In this affidavit paragraphs 3 and 4 relate 
to-the legal contentions that a candidate who had retired was not a contesting 
candidate who had to be impleaded under section 82. Then it goes on: 


“6. In the draft by the senior counsel paragraph 7 (a) did not appear. The payer 
peragraph also had not written up. 

7. The draft in the handwriting of my. senior counsel is herewith produced. 

8. My senior counsel has left Madurai to attend a marriage at Kumbakonam on the 17th. I , 
came to Madurai on the 18th with the particulars required. 

g. The junior counsel owing to mistake has added paragraph 7 («) and the second part of the 


yor . 
10. In the body of the petition as originally drafted by the senior counsel there was no allegation 
which called for a declaration to the effect that S. Jayarama Reddiar should be declared duly elected 
and tly senior counsel never expected that a prayer would be added which was not warranted 
by the allegations as originally drafted. 5 

; 11. Thus it will be clear that paragraph 7 (e) and the second part of the prayer was due to 
a mistake. It was the senior cole! eecallecuan of his own draft that was respeosible for the 
memo. sent to the Secretary, Election Commission.” 


No oral evidence was led by Kunju Thevar and therefore the only materials 
þefore the Tribunal in relation to this matter were the manuscript draft in the hand- 
writing of the senior counsel, the memo. submitted to the Election Commission and 
the affidavit in support of I.A. No. 3 of 1957. The Tribunal in its order has referred 
to statements made at the Bar by learned counsel who appeared for Kunju Thevar 
and to the fact that they admitted that they had committed some mistake. The 
mistake which they obviously could have owned was only in relation to what they 
did, namely, the senior counsel not having included the portions whose deletion 
was sought in the petition and the junior counsel that he added them himself 
without appreciating the terms of section 82. The Tribunal further referred to 
the concession made by counsel for the respondent in not contradicting the mistakes 
owned by counsel for the petitioner. The concession of counsel for the respondent 
referred to by the Tribunal, could not have extended to anything more than that 
he did not dispute that the senior counsel was not responsible for paragraph 7 2 
or the additional prayer. In the order of the Tribunal the mistake admitted 
counsel for Kunju Thevar and the concession made by learned counsel for the 
tespondent are stated somewhat in broad terms as if these could support the findi 
that Kunju Thevar had not in truth subscribed to paragraph 7 (a) or the additio 
pra view of the ambiguity in the manner in which this concession is referred 
to by the Tribunal an affidavit has been filed before us on behalf of the petitioner 
enclosing as part of it a letter from the learned Advocate-General who appeared 
for the petitioner before the Tribunal to Mr. Nambiar setting out the matters 
that transpired before the Tribunal in relation to “ the mistake”. In this letter the 
learned Advocate-General confirms what we have already stated as to the nature 
and contents of the statement by counsel for Kunju Thevar. The contents of this 
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letter of the Advocates-General has not been contravertéd by any affidavit or 
even by a statement from the Bar from the other side and we are fully satisfied 
that it represents correctly the statements made before the Tribunal. In the light 
of this, we are clearly of the opinion that there was no basis for the statement by 
the Tribunal, which reads as if Counsel for Kunju Thevar had asserted that the 
latter was not aware of the inclusion of paragraph 7 (a) and of the additional prayer 
in the petition and had signed it in ignorance and that counsel for the returned 
candidate did not challenge that assertion. 


In this connection some point was sought to be made before as by learned 
counsel for the respondent out of paragraph 4 of the memo. sent to the Commis- 
sion in answer to its notice under roviso to section 35. Learned counsel suggested 
that the ph showed that Kunju Thevar might not have been aware that 
a further declaration had been asked for in the petition filed. We are wholly 
unable to accept this submission. Even in paragraph 11 in the affidavit in support’ 
of I.A. No. seas 7, paragraph 4 isreferred to as licatie of the recollection of the 
senior counsel a not that Kunju Thevar was not aware of the precise contents 
of this petition when it was despached. But this apart, it seems to us that in the 
context in which this paragraph appears it was intended to convey quite a different 
meaning. Paragraph 4 has to be read in conjunction with ph 3 and the 
poni! raised in this earlier paragraph was that the further relief referred to in section 

2 was confined to those cases where a petitioner in an election petition claimed a 
seai for himself and not to a case like the present where the seat was claimed not. 
on behalf of the petitioner but for a third party. It would thus be seen that there 
was no foundation for the finding of the Tribunal that paragraph 7 (a) and the 
additional prayer in the election petition were included in it by mistake without 
the adde: of the election petitioner. The fact that the senior counsel had not 
drafted paragraph 7 (a) and was not aware of his junior counsel having included 
that ph and the relief based thereon, which is all the material the Tribunal 
had before it, could never lead to the finding that junior counsel had no autho- 
rity to include paragraph 7 (a) and the further relief claiming the seat, and of course 
not to the other finding that Kunju Thevar was not aware of the contents of the 
petition which he filed before the Tribunal. In our judgment the entire reasoning 
and finding of the Tribunal in paragraph 18 of its order are erroneous and the allo- 
wance of the application I.A. No. 3, on this grownd was wholly unwarranted. 


The second and third grounds urged by learned counsel proceed on the basis 
that the petition as filed, with paragraph 7 (a) and the additional prayer, was 
defective for non-compliance with the provisions of section 82 (a). We have held 
that a candidate who had retired from contest under section 55-A (2) is not a contest- 
ing candidate within section 82 (a). and from this it follows that the petition as 
filed was in order. Considerable argument was addressed to us whether an elec- 
tion petition which failed to conform to the requirements of section 82 (a) could be 
amended and whether the Tribunal could have jurisdiction to permit such amend- 
ments. In view however of our conclusion that the petition was not defective, 
we refrain from examining these contentions. Giuni: 2 and 3 urged in attack 
of the validity of the order allowing I.A. No. 3 of 1957 must be repelled. 


If the petition were in order it is not contested that a petitioner might amend 
it and this brings us to the last ground urged regarding the non-compliance with ° 
the provisions of sections 108 to 111 of the Act. Some authority was cited before 
us for the position that an amendment of a petition whereby a prayer for the further 
relief was given up, amounted to a withdrawal of the petition in part, attracting ° 
the safeguards provided by sections 108 to 111. In view however of the consi- 
derations to which we shall immediately refer, we do not think it profitable or 
necessary to canvass the correctness of this argument. Mr. Nambiar told us that 
he had raised the objection about the non-compliance with sections 108 to 111 
merely as an argument for showing that the amendment ought not to have been 
allowed, and that he was not desirous that Kunju Thevar should follow the proce- 
dure prescribed by sections 108 to 111 if we were of the opinion that an amendment 
was permissible. In the circumstances in which the amendment was applied for, 
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it is clear that there whs no question of any bargain between the parties. This 
t ae ee Eee a a eee 
purpose would be served by following the procedure prescri by the tats 
in section 108, etc. At the date of the petition for amendment no charge of recri- 
mination against Jayarama Reddiar had been made and no such recrimination 
could take place because it was barred by limitation under the proviso to section 
97 (1). It is these circumstances which we have taken into account in holdi 
that it is not necessary to interfere with the order of the Tribunal on the groun 
that the procadure prescribed by sections 108 to 111 had’not been followed 

that the giving up of a further relief amounts to a withdrawal in part of the petition. 


The next question to be considered is whether it is necessary to interfere with 
the order of the Tribunal allowing the petitioner to delete paragraph 7 (a) and the 
last portion of the prayer. If the petition was in order and we have held that it 

` was so—Kunju Thevar could have the petition amended and the Tribunal would 

have jurisdiction to permit such amendment. In I.A. No. 3 of 1957 mo Thevar 
did pray for the deletion of these portions of the petition and that prayer has been 
granted by the Tribunal. We do not see therefore any feaionto uit ar write the 
order of the Tribunal allowing this petition for amendment though, as we have 
stated earlier, the ground upon which this order was based is erroneous. 

Before concluding it is necessary to refer to a preliminary objection raised by 
Mr. Kuppuswami Ayyar, learned Counsel for the respondent. He urged that 
the orders sought to be quashed were of an interlocutory nature and that in view 
of the provision for an appeal from a final order on the Election Petition under 
section 116-A, this Court could not interfere with interlocutory orders under Article 
226. Wedo not see much substance in this contention but in view of our decision 
on the merits, we do not consider it necessary to discuss this point in any detail 
and so refrain from doing so. 


The result is that these petitions fail and stand dismissed. The rules issued 
will be discharged. There will however be no order as to costs. 


V.S. — Writ petitions dismissed. 
Rules discharged. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR Justro RAJAGOPALA AYYANGAR. 
M. Lingappa Chetty .. Petitonsr* 


D. 
eae Ammanarkoil Panchayat and others .. Respondents. 
Village Panchayats Act (X of section 96 (9)—Afpplication for a licence—Orders net commu- 
wisated matkin Me, das by the Pouches Poel Gi n 

yeti png (3) of the Panchayat Act 2 panchayat or a local authority had a period of thirty 
days within which to signify their refusal to grant a licence applied for under section 96 (1) and if 
thay did not do so the eeabite under guberctiod, {8) dot Geen c applicant with rights and enabled 
him to treat himself as being the tee of the chayat would not have power to 

erefuse a licence after the period Ete dara uate: wae the reason. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of cerHorari calling for the records relating to the order of the President, 
Ammanarkoil Panchayat Board, Tirupattur Talug, North Arcot District, dated 
toth January, 1955 refusing to issue a licence to the petitioner for running rice 
mill, and quash the said Order. 

N. R. Ragavachari, for Petitioner. 


The Additional Government Pleader (K. Vesraswaml), for Respondents. 


* W.P. No. 1032 of 1956. 1oth September, 1957. 
QI 
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The Court made the following . 

Orver.—The petitioner desired to instal an oil engine within the area of Amma- 
narkoil Panchayat, Pudupet Post, Tirupattur Taluk. He made his application for 
this purpose on 22nd March, 1954. The first formal reply that he got to this applica- 
tion was on 19th January, 1955 when an order, dated roth January, 1955, hating 
the grant of the licence he applied for was intimated to him. 


The question that the learned Counsel for the petitioner urged turns on the 
I effect of section 96 (3) of Madras Act X of 1950, the PanchayatgAct. Section 
(1) enacts the provision for applications being made for the issue of a licence 
or permission under the Act or the rules or by-laws made under it. There is no 
controversy that the terms of section 96 G) were complied with by the petitioner 
when he made his application for the ation of the oil engine on 22nd March, 
1954. Sub-section (3) of section g6 enacts : . 
“Save as aforesaid, if orders on an application for any such licence or permission are not commu ~ 
nicated to the applicant within thirty days or such longer period as may be prescribed in any class of 
cascs after the receipt of the application the executive authority the application shall be deemed to 
have been allowed for the period if any, for which it would have been ordi allowed and subject 
fo the law, rules, by-laws and regulations and of conditions ordinarily imposed"’. 


The learned Counsel for the petitioner that under the terms of section 96 (1) 
read with section 96 (3), a panchayat or local authority had a period of thirty days 
within which to their refusal to grant the application made under section 
g6 n and that if they did hot do so, the statute under section 96 (3) clothed the 
applicant with rights and enabled him to treat himself as being the grantee of the 
licence. If the learned counsel were right here, the panchayat would not have power 
after the expiry of one month to refuse-the licence. I have already set out the terms 
of section ob (3) and I do not see any answer to the contention urged on behalf of the 
petitioner. the refusal of the licence was communicated to the petitioner nearly 
ten months after the application and whatever might be the reason for this delay, 
it is not relevant on the terms of section 96 (3). 


The petitioner is entitled to the relief he seeks in the petition and the order 
of the first ndent, refusing the licence’ is quashed. ere will be no order 
as to costs in the petition. . 

VS. tO Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justiag SOMASUNDARAM. 
Meenal .. Appellant* 
v. 
Subbiah Naidu, Sub-Inspector of Police, Kadaladi .. Respondent. 

Madras District Police Act (V of 1861), sestion 53—Prior notice of intended action against polics oficial 
Not required for criminal prosecution. 

Teepa ie adres Die ice Pate Art Ta ae ain viz., actions and 

i tmay be brought agrinst a police officer by persons complaining of their conduct. 
Actions are treated as different from prosecutions. While tho period of limitation of three months 
before which the proceedings should commence apply both to actions and prosecutions the require- e 
ment as to one month’s notice applies only to actions, which mean civil actions as distinguished from 
‘prosecutions which are criminal in nature. In respect of criminal prosecutions no such notice is neces- 
‘ary under section 53 of the Act. 


POPE es E ROD qr it ME Ode a a 1898, against the 
acquittal of the aforesaid Respondent (Accused) by the Sub-Divisional Magistrate 
of Ramanathapuram in C. C. No. 51 of 1957 on his file. 

M. Narapanamurthy for K. Narayanaswami Mudaliyer and M. Tirugnanasundaram, 
for Appellant. : 
R The Public Prosecutor (P. S. Kailasam), for Respondent and on behalf of the 





*Criminal Appeal No. 417 £ 1957. 20th November, 1957. 
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` 
The Gourt delivered the following 


Jovoment.—Thisis an appeal against the order of the Sub-Divisional Magistrate 
of Ramanathapuram in endar No. 51 of 1957 on his file. The case was 
taken on fileon a private complaint preferred by the appellant herein. The appellant 
is the wife of one Tirukkana Thevar, to arrest whom the police went on roth March, 
1957 atabout 4.a.M. The police went with a posse of constables as Tirukkana Thevar 
was Wanted in connection with a dacoity case. The appellant is said to have been 
sleeping in the pial of the house. The accused who was the Sub-Inspector went 
along with others, woke her up and asked her where her husband was. She told 
the Sub-Inspector that he had gone to Paramakudi. The accused was not satisfied 
with the answer and charged her with hiding her husband in the house. She was 
asked to open the door. The accused went inside the house and according to the 

‘allegations in the complaint, broke the vessels,—mud pots and chattis—inside the 
house and further questioned the appellant as to where she was hiding her husband, 
asking her tosurrender him. She was also threatened that she would be put to dis- 
grace if she did not speak the truth. So saying, it is all , the accused dragged her 
outside by her hand. When the appellant questioned him as to why she was being 
treated like that, the accused is said to have replied that unless she was dishonoured, 
her husband would not come. She shook off the grip of the Sub-Inspector, and 
immediately, it is said, the Sub-Inspector became furious and beat her on her head 
with the lathi that he had in his hand. Blood came out and it is said that 
he again beat her with the lathi. She mentions the names of the persons who were 
watching the occurrence and how they tried to prevent it without any success. 
Next day, she went and obtained a medical certificate, and thereupon filed this 
private complaint. 


The Sub-Inspector took a preliminary objection on the ground that the Madras 
District Police Act would apply to the facts of this case, and, according to section 53 
of this Act, notice in writing of the intended action should have been given to dhe 
District Superintendent of Police one month at least before the commencement 
of the action against the accused, and that, as there was no notice given, this case 
ought to be thrown out. The Sub-Divisional Magistrate upheld the contention 
that notice was necessary, and acquitted the accused under section 245 (1), Criminal 
Procedure Code. It is against this order that this appeal has been filed by the 
complainant. 


The question is whether section 53 will apply to the facts of this case and whether 


“ All actions and prosecutions against any person, which may be lawfully bro t for anything 
bas ce otadia tobe ance, tales tie: proven of as Ace oF arias the a AA oe aay athe 
i thin three 


writing of such action and of the cause thereof shall be given to the defendant, or to the Superintendent 
or other superior officer of the District in which the act was committed one month at least before the 
commencement of the action; and no plaintiff shall recover in any such action, if tender of sufficient 
amends shal! have been made before such action brought, or if a sufficient sum of money shall have 
e been l into Court after such action, brought by or on behalf of the defendant and though a decree 
shall e ee any such action, such plaintiff shall not have cost against the defen- 
dant, the Judge, before whom the trial shall be, shall certify his approbation of the action : 
e _ “Provided always that no action shall in any case ie where such officers shall have been prose- 
‘cated criminally fo: the same act ”. 
It is clear from the wording of the section that it refers to two kinds of proceedings: 
(1) actions (2) Prosecutions. The very language used shows that actions are diff- 
erent from To ‘Both actions and prosecutions must be commenced within 
three months of the act complained of. But, in respect of action, notice in writing 
of the action and the cause thereof shall be given either to the defendant or to the 
a ar ei ao or other superior officer of the District in which the act was commit- 
. It is further stated that no plaintiff shall recover in any such action, if tender of 
sufficient amends shall have been made before such action, brought, or if a suffi- 
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cient sum of money shall have been paid into Court after’such action brought by 
or on behalf of the defendant. It further refers that though a decree shall be given 
for the plaiptiff in any such action, such plaintiff shall not have cost against the 
defendant, unless the Judge, before whom the trial shall be, shall certify his ap- ` 
probation of the action. There is a proviso to the section which shows that no action 
shall in any case lie where such o cers shall have been prosecuted criminally for 
the same action. It is therefore clear that the expression ‘action’ means civil 
action as distinguished from prosecutions which are criminal in nature. Though 
to both civil actions as well as prosecutions there is a limitation permd prescribed, 
namely, three months, within which the actions or prosecutions should be brought,. 
it is only in respect of an action that one month’s notice must be given. The further 
expression that is used, namely, the defendant, clearly shows that action refers only 
to a civil suit. Throughout the section, wherever ‘ action’ is referred to, the ex-- 
pression ‘ defendant’ and the expression ‘ plaintiff’ and also the expression sugges" 
ting damages is mentioned. Therefore, it is only in respect of civil actions that one 
month’s notice is necessary ; but in respect of criminal prosecutions, such notice- 
is not at all necessary under the provisions of section 53 of the District Police Act. 
So far as the complaint is concerned, it has been filed almost the next day, in any 
event, within three months after the act complained of and therefore, there is no- 
bar to the criminal prosecution. i 

In these circumstances, the order passed by the Sub-Divisional Magistrate- 
is liable to be set aside, and it is therefore set aside. The Sub-Divisional Magistrate- 
will restore the case to his file and dispose of it according to law. The case will be- 
heard by a Sub-Divisional Magistrate other than the one who has heard and passed 
order under appeal. 


R.M. Appeal allowed. 


LIN THE HIGH COURT OF JUDICATURE AT MADRAS. 
4 PREsENT :—Mnar. Jusriacg RayJAGOPALA AYYANGAR. 


— 
Gordon Woodroffe and Company (Private) Limited 
(Madras) C. Petitioner* 
v. 
S. Venugopal and another .. Respondents. 
Sram if Teal cask oad sapere rt newer ae THe ee ee de aca: 
af tee degree of punishment. 


Site elon tinea sia) ee rey 


Under the scheme of the Industrial Di Act, 1947, as amended from time to time, whero 
inflict punishmen 


it ? (ii) Is there a prima facis misconduct on the part of the workman justifying the employer in inflict- 
ing the punishment ? 

It is not within the scope of the jurisdiction of the Tribunal to go into the question of the un--* 
reasonableness of the punishmen t Imposed by the employer on the employee and substitute a puniih- 
ment which it considers reasonable, di mflicted by the If 
ment inflicted by the employer is unduly harsh or is not justified by the facts and circumstances of tho- 
case, it might be the subject of a separate industrial dispute which should be adjudicated upon on a° 
reference by the appropriate Government under section 10 of the Act, if the issue is taken up by the * 
workmen as a body. S 

The amendment of section gg by the Amending Act in 1956 docs not make any material differ- 
ence. The power of the Tribumal is even now only to approve or not to approve the action of the 
employer and it does not extend to its adding conditions to its val. The i the quantum. 
of punishment given by the employer should only be aljudicnted A ent appropriate- 
“proceedings. 





*W.P. Nos. 596 and 597 of 1957. 14th October, 1957. 
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Where a Judge of the Court had been constituted the Industrial Tribunal, it cannot be 
said that virtually the order of such Tribunal was that of a Judge of the High Cort and there- 
fore the High Court had no power to interfere with such ers under e 226 of the Consti- 


tution. The High Court has the power to interfere with such order. 


In re (1 1 MLJ. .B.) and v. Tri The ion P 
sa BS AER R ME, 15 E) ed Qae. Aala Tha, Th Capi Pabe 
Petition under Article 226 of the Constitution of India praying that in the 
circumstances ‘stated therein and in the affidavit filed therewith the High Court will 
pep to issue a writ of certiorari calling for the records in Petition No. 4 in 
Industrial Dispute No. 3 of 1957 on the file of the Industrial Tribunal, Madras and 
uash the er, dated 8th July, 1957, in Petition No. 4 in I.D. No. 3 of 1957 in so 
far as it relates to the condition of the period of dismissal (which is a mistake for 
suspension) being commuted into one of leave on loss of pay. 


The Advocate-General (V. K. Thinwenkatachari) for King and Partridge, 
Attorneys, for Petitioner in both petitions. 


S. Mohan Kumaramangalam and K. V. Sankaran, for 1st Respondent in both 
petitions: 
The Court made the following 


Orpvrer.—The principal, if not the only point raised in these two writ petitions 
which seek the issue of writs of cerHorari to quash two orders of the Industrial 
Tribunal, Madras, is as to the proper construction of section 3g of the Industrial 


noe Act (XIV of 1947) as enacted by the Amending Central Act XXXVI 
of 1956. 


Messrs. Gordon Woodroffe & Company are the petitioners in these two writ peti- 
tions. There was an’ industrial dispute between the petitioners, ent, and their 
workmen regarding the quantum of bonus for the year ended goth June, 1956.. The 
dispute was referred for adjudication to the Industrial Tribunals, Madras, By the 
State Government by their Order, dated 17th April, 1957. The Tribtunal decided 
this dispute by its order, dated 19th July, 1957, but the decision of the Tribunal on 
this dispute is not relevant to the present proceedings but the petition is concerned 
with certain events which transpired during the pendency of this industrial dispute. 

ing the period 17th April, 1957 and rgth July, 1957, the management charged 
two of its employees, who are the contesting respondents in these two writ petitions, 
with misconduct, unconnected with the pending dispute. The concerned workmen 
were served with charge-sheets. Their explanations were obtained and an 
enquiry was conducted. The management passed orders on the basis that the 
misconduct Sret: i against the employees was established. On 27th Api 
1947, the respondent in W.P. No. 596 of 1957 was dismissed, while the respondent 
in W.P. No. 597 of 1957 was discharged from service by an order, dated grd May, 
1957. The management also tendered one month's salary in lieu of notice to each 
of these two workmen. The management thereafter filed on gth May, 1957, two 
petitions before the Industrial Tribunal, Madras, purusant to oe (2) of 

the Industrial Disputes Act, 1947, as amended, seeking “the approval” of the 
Tribunal to the action taken by them, namely, to punish their employees in the 
manner mentioned above. The Tribunal passed pa ae granting a qualified sppr 
yal of the action of the management, and directing punishments different from 
those inflicted by the management and it is the legality of these orders that is 
challenged in these two petitions. 


I shall first take up for consideration W.P. No. 596 of 1957—the workman in 
question was a Shorthand-Typist. The charges against him were that he had on 
25th April, 1957, contrary to the instructions given to him, refused to copy a weight 
list and (2) that he had on 25th April, 1957, contrary to the instructions given to him 
refused to type a bill of lading given to him. These items of miscon uct charged 
against the employee were the subject-matter of an enquiry by the Management and 
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as stated before they were,held established. On this finding the management ordered 
the dismissal of this employee ‘ ‘subject to the io deeb of the Tribunal” as required 
by section 33 (2) of the Act. It is this approval that was sought by the management 
in their petition to the Tribunal numbered as Petition No. 4 of 1957. The facts 
alleged against the workman were investigated by the Industrial Tribunal and Mr. 


Ramaswami Gounder, a learned Judge of this Court, who constituted the Tribunal, 
recorded: 


“I am constrained to fe hold'that the work of a Shorthand Typut to wie poet Venugopal. (ro 
pendent in W.P. No: of 1957) was appointed was not confined to mere 
ai Il that when Berhad to type tae weigh Uta the al 
T ths and 26th of eet he was guilty of disobedience. c 
ment was, theref R eee him hin which they did and which I am bound to 
approve.” 


The Tribunal then went on to consider whether the punishment of dismissal im-. 
posed by the management was not excessive. After ayeu ae e contention raised 

on behalf of the managment based on certain decisions of the Supreme Court as 

regards the jurisdiction of the Tribunal to embark on this enquiry the Tribunal held, 
that the decisions of the Supreme Court were rendered on the Act as it stood before 

it was amended in 1956 and that on the terms of the amending section, he had 

jurisdiction to pass such orders as appeared to him to be appropriate and that in the. 

circumstances of the case he would not permit the order of to stand but 

would reduce it “‘to leave on loss of pay for the period from the date of the dismissal 

to the date of the order of the Tribunal.” 


The learned Advocate-General who appeared for the petitioner submitted that 
the amendments to section 33 introduced by the Act of 1956 did not make any basic 
alteration in the powers of Aee Tribunal and that the decisions of the Supréme Court 
still governed the powers and jurisdiction of Industrial Tribunals dealing with 
applications under section 33. 


Before referring to the decisions of the Supreme Court adverted to earlier it is 
necessary to set out the various changes which the relevant provisions of the Industrial 
Disputes Act have undergone from time to time. I shall start With Act XIV of 
1947 which “introduced compulsory arbitration in this country for the first time. 
After making provision for referring industrial disputes inter alia to Industrial 
Tribunals by an order of the appropriate Government, the enactment made 
provision for the maintenance of the status quo, during the pendency of these 

proceedings. Under section 23 (b) strikes and lock-outs were prohibited during 
the ndency of proceedings before Tribunals and for two months after the 


conclusion of such proceeding and provided penalties by section 26 for illegal strikes 
and lock-outs. Further section 33 ee 


“ No employer shall during the any conciliation or proceedings before a Tribunal 
in respect of any industrial dispute, eitice dr the workmen coieenel m:rich discus 
=o a bagre fhe comencet of fch 


ings nor save with the express permission in ciliation Officer, Board or T: as 
the case may be, shall he during the pendency rach prenige dicharge, di or otherwise 

punish any such workmen except for misconduct not connected with the te” 
The expression “ pendency of the AA before a Tribunal ” was so to 
speak defined by section 20 (3) of the tin these terms : e 
before a Tribunal shall be deemed to have commenced on the date of the reference 


Emdi at ter athucictaeaaid tach shall be deemed to have concluded when the award 
is published by the appropriate Government un: section 17 or where an award has been laid bef 
the e Legislative Assemb! 


Assembly therein is passed ”. Any employer who contravened th the proviiiona of section $ 
section punishment “ with imprisonment fora term which may exten 
to six months or with fine which may extend to one thousand rupees, or with both ”. 


Section 33 underwent several modifications whose effect is the main Pas for 
consideration in these petitions, but before I pass on to consider them I sha 
the basic features of r section as enacted in 1947. The provision was intended to to 


preserve the status quo TE the pendency of proceedings inter alia before Tribunals 
and for that daton (1) the employer was aoaie, prevented from queering the 
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pitch by any prejudicial alteration in the conditions of service of his employees; 
(2) in regard to misconduct of employees connected with the dispute the express 
permission in writing of the Tribunal had to be obtained before the employer could 

i dismiss or otherwise punish the workman, the “permission” being thus, 
needed for every type of punishment ; (3) where the misconduct was not connected 
with the dispute, the Common Law power of the employer was left untouched and he 
could deal with his workmen in the manner o to him under the law without 
being fettered in any manner by the pendency of the dispute. 


The next*stage in’ the legislation was when the Industrial Disputes (Appellate 
Tribunal) Act (XLVIII of 1950), was enacted. Under the Original Act of 1947 
the awards of the Tribunals were final andwere, when published by the appropriate 
Government, binding upon the parties and could not be called in question in any 
manner ; vide section 15 (4) of the Act. The Industrial Disputes Act (XLVIII of 
1950) made an inroad into this state of affairs by creating a Labour Appellate 
Tribunal which was vested with jurisdiction to hear appeals from the a , and 
decisions of the Industrial Tribunals in respect of particular matters. The Act also 
introduced amendments to the Industrial Disputes Act of 1947. It amended section 
33 toreadthus: ` 

“ Section 33: Conditions of service, etc.; to remain unchanged during the pendency proceedings. —During 
pede Soe ea iad arog ea ee 
(@) alter, to the prejudice of the workmen concerned in such dispute the conditions of service 

icable to them immediately before the commencement of such proceedings ; or 
(6) discharge or punish whether by dismissal or otherwise any workman concerned in such 


save with the express permission in writing of the Conciliation Officer, Board or Tribunal as the 
case may be.” 


This Amending Act also introduced a new section 33-A reading :— 
‘Section 33-A: Special provision for adjudication as to rohether conditions of service, etc. changed during 


complaint in writing in the prescribed manner to such Tribunal and on ipt of such complaint 
that Tribunal shall sdjudiosts upon the int as if it were a dispute refi to or pending before 
it, in accordance with the i of this Act and shall submit its award to the appropriate 

of this Act shall apply accordingly ”. : 

Provisions on the same lines assections 33 and 33-A were enacted in respect of pro- 
ceedings before the Labour Appellate Tribunal newly constituted, by sections 22 and 
23 of Act XLVIII of 1950 whose terms were exactly identical with the amended 
section 33 and the new section 33-A of the Industrial Disputes Act. 


This might probably be a convenient am where the precise changes effected 
by the amedai to section 33 and the introduction of section 33-A brought about 
in the position as it was under section 33 of the Act of 1947 might be pointed out. 

(1) The absolute ban on employers SA aed altering conditions of service 
of the workmen concerned in the industrial dispute was modified by making this 
possible with the express permission in writing of the Tribunal before which the 
dispute was pending. : 

g (2) The right of the E E ben to punish his workmen for his misconduct un- 
connected with the dispute which was untouched by section 33, as it originally stood, 
was modified and this also was made subject to the obtaining of the permission in 
Writing of the Industrial Tribunal. In other words the variation in the power of the 
employer to punish for misconduct based upon, whether the misconduct was 
connected or was unconnected with the dispute was done away with ; 


The expression “‘ other punishments ” in section 33 of the Act of 1 might 
conceivably have been construed as ¢jusdem generis with the words e 
or dismiss’. This was clarified and the new section 33 which used the words “to 
discharge or punish whether by dismissal or otherwise” thus including every punish- 
ment, both those which amopnted to dismissal or fell short of it. 
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Before ing to detail the introduced’ by the Amending Act 
XXXVI of 1956 I shall refer to the decisions of the Supreme Court which have 
construed either section 22 and 2g of the Labour Appellate Tribunal Act or sec- 
tions 3g and 33-A of the Industrial Disputes Act, (between which two there was no 
material differences), in relation to the scope and jurisdiction of the Tribunals to 
whom applications might be made for the permission referred to in the provisions. 


It is not aara to advert to authorities of date earlier than 1955— The 
Automobile Products of India, Ltd. v. Rukmayi Bala and others’, on the qpnstruction of 
sections 22 and 23 of the Labour Appellate Tribunal Act or corresponding sec- 
tions 33 and 33-A of the Tadestrinl Dispute Act, 1947. The employer company 
who was the appellant before the Supreme Court became obliged to retrench its 
workmen by reason of inability to provide full work for their workmen. There 
were some disputes between the appellant and its workmen pending before the 
Labour A te Tribunal and in consequence the appellant company applied 
to the Tribunal for permission to retrench under section 22 of the 1950 Act. The 
workmen objected to the grant of permiæion on several grounds including a charge 
that the employers were moved by mala fide reasons in effecting the retrenchment. 
The Labour Ap te Tribunal whose decision was brought before the Supreme 
Court in ap by way of special leave, had after negativing the contention of 
the workmen that the discharge was mala fids stated as to scope of their power : 
“ Wo are the authority to whom an a ion has to be made for permission to retrench and 
-when such application is made, we must of necessity exercise our judgment and discretion and satisfy 
ourselves that when the company retrenches it does justice by its employees”. 
On this view they granted permission to effect the retrenchment but subject 
to the condition that each workman was paid at the rate of half of his basic wages 
and dearness allowance for the whole period from the date of lay off up to the date 
of the retrenchment. The legality of this order was challenged before the Supreme 
Court. The appeal was allowed and the decision of the Labour Appellate 
‘Tribunal set aside. Das, J. (as he then was), analysed the provisions of sections 
a2 and 23 newly introduced and stated that four things were to be noted, namely, 
(i) that the ordinary and primary jurisdiction of the Appellate Tribunal was ap- 
te ; (ii) that section 22 of this Act conferred on the Appellate Tribunal a speci 
jurisdiction which was in the nature of an original jurisdiction, (i) that section 23 
also vested in the Tribunal an additional jurisdiction “‘ to decide the complaint as 
if it were an ap pending before it” and (iv) that section 2g confi on the 
-workmen an additional remedy which they did not have under the 1947 Act. Aftet 
referring to the new section 33 His Lordship stated : 


“ Tt will be noticed that this section has made several Thus under this section isi 
is made for obtaining permission as a condition precedent, both for altering the conditions of service 
c workmen and no for a case of misconduct 


and after noticing the terms of section 33-A His Lordship said : 
“Tt may be pointed out that the new sections 3g and 33-A thus inserted into the 1947 Act conferred 


distinct benefits on the workmen and give some additional jurisdiction and power to the authorities 
mentioned therein. Section 33-A enj the Tribunal to decide the complaint as if it were a dispute 
referred to or pending before it and to submit its award to the iate Government and provides 


that the provisions of the Act shall apply to the award. It is quite clear that the provisions of theac, 
two new sections 33 and 39-A of the 1947 Act correspond to are in peri materia with the provisions 
of sections 22 and 9g of the 1950 Act are more or less in similar terms ”. 

His. Lordship then proceeded to discuss the meaning, scope and effect of thesg 
sections. The laned Judge came to the conclusion that under the terms of sec- 
tion 33-A and section 23 of the 1950 Act the authority referred to in these sections 
a have jurisdiction to do complete justice between the parties relating to the 
matters in dispute and would have power to give such relief as the nature of the 
case might require and not merely to adjudicate upon whether the employer had 
not been guilty of contravention of section 33 (section 22 of 1950 Act). His Lord- 
ship then proceeded to consider the submission of the co for the workers that 


1. (1955) 8.C.J. 953 : (1955) 1 M.LJ. (S.C) 1482 (1985) 1 SAR, r241 (8.0). 
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the scope of section 33 of the 1947 Act and of section 22 of the 1950 Act was precisely 
the same as that of section 33-A and section 23. After setting out the arguments 
of counsel His Lordship stated : se 


“ The object of section 22 of 1 Act like that of section 39 of the 1947 Act as amended is to 
protect the workmen concerned in disputes which form the subject-matter of pending i 
against victimisation by the employer on account of their having raised industria) disputes or their 
continuing the Seige prooeding. It is further the object of the two sections to ensure that proceed- 
ings in connection with industrial di ea i ee ie i ornate 
peaceful atmosphere and that no employer should during‘the pen these i c any 
action of the irl mentioned in the sections which may give rise to freah disputes likely to further 
exacerbate already strained relation between the empl and the workmen. To achieve this 
object a ban has been imposed upon the ordinary right which the empl has under the ordmary 
law governing a contract of employment. Section 22 of the 1950 Act and section 33 of the 1947 Act 
which impose the ban also provide tor the removal Of thar ban by the ranting ol Sprei misi 
in writing in iate cases by the authority mentioned therein ; the purpose of these two sections 
being to determine whether the ban should be removed or not, all that is required of the authority 
exercising jurisdiction under these sections is to accord or withhold permission. And so it has been 
held we think rightly—by the Labour Appellate Tribunal in Carlsbad Mineral Water Mfg. Co., Lid. w. 
Ther Workmen!, which was a case under section 33 of the 1947 Act. Ped ee aec- 
tion 93 of the 1947 Act will make it clear that the of that section was not to er any general 
power of adjudication of isputes...... Further if the of the section was to invest all the 
authorities named therein wi powes to decide industrial dinata ane would hive expected sorie pe 
vision enabling them to make and submit an award to which the isi of the Act'would apply 
such as is provided in section 33-A of the 1947 Act or section 2g of 1950 Act. There is no - 

provided in section 33 o the 1947 Act or section 23 of the 1950 Act for enforcing the decision 
ef the quthiarity named in iis edoi, Pps alee adeat tial those sections only impose & Dan 
on the right of the empl and the only thing that the authority is.called upon to do is to grant or 
withhold the imei that is to lif or saainiain the ban E Imposition of conditions is wholly 
Collateral to this purpose and the authority cannot impose any condition............ In our judg- 
. ment the Labour Appellate Tribunal was in error in holding + it bad juridiction to impore’ coe 
ditions as a pre-requisite for granting permission to the company to its workmen "’, 

This matter received further consideration at the hands of the Supreme Court 
in Lakshmi Devi Sugar Mills v. Ram Sarup*. Bhagwati, J., who delivered the 
judgment of the Court referring to the scope of the enquiry before the Labour 
Appellate Tribunal under section 22 said: 


mala or is not resorting to any unfair practice or victimisation. It cannot impose any conditions 
on employer before such ission is granted ; nor can it substitute another for the 
one which the empl has sct out in his application. If the ion is ted would 
be lifted and the employer would be at Liberty, if he so chooses thereafter, to out the punishment 
to the workman. such action being taken by the employer the workman would be entitled to 
raise an industrial dispute which would have to be referred to the iate Tribunal for adjudica- 
tion by the Government on proper steps bemg taken in that en such industrial dispute 
comes to be adjudicated upon by the appropriate Tribunal the workman would be entitled to have all 
the circumstances of the case scrutinised by the Tribunal and would be entitled to get the appropriate 
relief at the hands of the tribunal—The tribunal before whom such an application for permission is 
a ea aus ab Hehe rDo Dud to Fo cigs oa thie deton of iec 
ployer if it once came to the conclusion that a prima facis case been made out for dealing out the 
punishment to the workman. It would not be concerned with the measure of the punishment nor 
swith the harshness or otherwise of the action proposed ‘to be'taken the employer except 

to the extent that it might bear on the question whether the action of the management was 

or was actuated by the motive of victimisation. If on the materials before it the Tribunal came to the 
conclusion that a fair enquiry was held by the management in the’ circumstances of the case and it 
had bona fide come to the conclusion that the workman was guilty of misconduct with which he had 
been charged a prima facis case would be made out by the employer and the Tribunal would under 
these circumstances be bound to give the requisite permision to the employer to deal out the punish- 
ment to the workman. If the punishment was harsh or excessive or was not such as should be dealt 
out by the empl having regard to all the circumstances of the case the dealing out of such punish- 
ment by the employer to the workman after such permission was granted would be the subject-matter 
of an industrial dispute to be raised by the workman and to be dealt with as aforesaid. The Tribunal, 
however, would have no jurisdiction to go into that question and the only function of the Tribunal 
under section 22 of the Act would be either to grant the permision or to refuse it”. 


1. (1953) 1 LLJ. 85. a. (1957) 8.CJ. 46 (8.C.). 
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His Lordship then proceeded to say that there was a fair enquiry into the mis- 
conduct of the workman by the ent and that the latter’s action was bona 
fide and that the Labour Appellate Tribunal ought to have held that a prima facie 
case for the dismissal of the workman had been made out by the appellant and 
ought to have granted the appellant the permission to dismiss the workman., 


The result of these decisions might thus be summarised :— 


Where an employer applies for permission to, punish his workman be it under 
section 22 or section 33, the Tribunal is concerned with two mattery :— 


(i) Is the act of the employer bona fide or is it intended to victimise the work- 
men for their act in raising the dinate or in continuing it? If this was answered’ 
against the employer the permission would be refused. 


(ii) Was there prima facie misconduct on the Pi of the workmen 
justifying the employer in inflicting the punishment? the answer was in the 
affirmative the quantum of punishment was left to the employer. 


If the punishment which the employer inflicted was unduly harsh or was not 
justified by the facts and circumstances of the case, an industrial dispute could arise 
which might be subject to adjudication on reference by the appropriate Govern- 
ment under section 10 to the Tribunal. In view of the later decisions of the Supreme 
Court a dispute raised between an individual workman and his employer, would 
not pér se amount to an industrial dispute but might fall into the category if the: 
other workmen made it an issue between the workmen as a body and their 
employer. Wide Newspapers, Lid. v. Stats Industrial Tribunal}. À 


The Industrial Tribunal, Madras, in its orders now impugned in these pre: i 
has understood the law in the same manner as set out above but it has held 
that the amending Act of 1956 has brought about a fundamental change and that 
under the amended sections the Tribunal is clothed with powers to decide an indus- 
trial dispute and impose conditions subject to which ‘permission or approval could 
be granted. 

I shall now proceed to set out the section as amended by the Act XXXVI of 
1956—The Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 
1956, which repealed the Industrial Disputes Act, 1950, and introduced by its 
section 21, a new section 33 which isin these terms :— 

-—Conditions remain unchanged under artain circumstances 
rig eee Fi pecan A pils conciliation before a fond kl 
aed ac aan before a Labour Court or, T or National Tribunal 

in respect of an industrial te no Aaa shall,— ; 

(a) in regard to any matter connected with tho dispute alter to the prejudice of the workmen 
nea a a Rh u e eaten T e ee DESEE Bete ee 
mencement of such proceeding or 

(b) foe any misconduct comected with the dispute, dlicharge or puniih whether by daal 

oc otherwise, any workman concerned in such dispute, save with the exprem permission in writing 
of the authority before which the proceeding is pending : ' 


ee T es as a a cones the em- 
ployer may, in accordance with the standing orders c to a workman con in such dis- 


pute, 

(a) alter, nm to any matter not connected with the dispute the conditions of service 

icable to that wor. immediately before the commencement of such proceeding ; or 

(6) Tie aay ates nat oc ete Va Sane, RES Oe Rae ee 

or otherwise, that workman : 

Provided that no such workman shall be di af porate lie ry bemi paid wager 
for one month and an application had been made by ¢ employer to the autharity before which 
proceeding is fe seidine Ge april of tic acca taken by tha employe 

(3) Notwithstanding anything contained in sub-sectlon (2) no employer shall, during the 
pendency of any such proceeding in A E aaa eae baa E 

tected workman concerned in such 
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(a) by al to thé prejudice of such protected workman, the conditions of service applica- 
ble to him imm aah be before the commencement of such proceedings ; or 
(b) by discharging or punishing whether by dismissal or otherwise such protected workman, 
save with the expres permission in writing of the authority before which the proceeding is pending. 
Eeplanction = Far the hed Sento G! Mis pul HOLA 2 protected workman’ in relation to an 
estabflishment, means a workman who, being an officer of a registered trade union connected with 
ide enn Sa eee ea TSI EES 


Faes emana all ese pe cote at tio al es eee onan 
sub-section (3) shall be one per cent. of the total number of workmen employed 
far tho rpc fee (8) all be on a pee E E may make 


Serene as Promeel obo 
ena Wiere an anploye makes an application to a Conciliation Officer, Board, Labour Court 
a Aa THEA al uude the rub section (4) tor approval of the- actiori taken 
by bi tae authority concerned EEE TAA E A such application and pass, as expeditiously 
c such order in relation thereto as it deems fit”. 
The question which I have now to consider is as to the nature and the effect 
of the changes, if any, introduced by the Amending Act of 1956. 


I shall now briefly summarise the changes which have sepa mae from 1947 
up-to-date. The two main heads under which the action of employer is 
Siud to disturb a proper adjudication of the industrial dispute have been, 


(i) prejudicial alteration in the conditions of service of workmen and (ii) punish- 
ments of workmen concerned in the dispute during its pendency. Under the Act as 
enacted in 1947, section 33 laid an absolute embargo on the employers prejudicially 
altering the conditions of serviceof their workmen. Inregard to punishments of the 
workmen for misconduct the 1947 Act drew a distinction between misconduct connect- 
ed with the dispute and that unconnected with the dispute. In to the former 
the management had to obtain express permission in writing of the tribunal or 
authority before which the dispute was pending while in regard to the latter, namely, 
where misconduct was unconnected with the dispute the plenary power of the 
employer to proceed to exercise his Common Law powers was left Gated. These 

underwent modification by the Amending Act of 1950 which effected alteration 
in T the above heads. ‘The complete ban imposed a the 1947 Act Act o y making 
alterations of the conditions of service of the workman was modifi 
alterations possible with the peryjission in writing of the Tribunal, a 
to the other head the distinctiun drawn between misconduct connected areal mis- 
conduct unconnected with the dispute was dropped and the permission of the Tri- 
bunal had to be obtained before any workman was punished by the employer during 
the pendency of the dispute. The changes effected by the 1956 Act indicate some- 
thing like a mixture of the positions as they stood in 1947 and in 1950. A broad 
line of distinction was drawn between matters connected with the dispute and un- 
connected with the dispute, pending before the Tribunal. Prejudicial alteration 
of service was placed on the same footing as disciplinary action against the workmen 
for their misconduct. The result of this combination is to be found in sub-sections 
(1) and (2) of section 33 as now amended. Section 33 (1) is concerned with the state 
eof affairs where prejudicial alterations of conditions of service or misconduct of 
workmen are connected with the dispute. In both these cases the previous permis- 
sion in writing of the Tribunal has to be obtained before the employer takes action. 
Where these are unrelated to the subject-matter of the dispute before the Tribunal 
they are dealt with in sub-section (2). Herethe employer is given freedom of action 
but subject to his action meeting with the approval of the Tribunal. Sub-section 
(3) is concerned with protected workmen, a category introduced for the first time 
in Indian Labour Legislations but this has little relevance in the present context 
and might therefore be omitted out of consideration, beyond noting that in their 
case also the previous permission in writing of the Tribunal has to be obtained before 
action is taken by the employer. Lastly we have sub-section (5) which uses the 
expression “‘as it deems fit” to describe the order which the Tribunal could pass 
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and the introduction of this phrase in the 1955 Act, is ond of the reasons assigned 
by the learned Judge who constituted the Tribunal for holding that the amendment 
has made a basic eparture, from the content of section 33 as it stood in the Act of 
1950. 

This will be a convenient stage at which to set out the reasoning on the basis 
of which the Tribunal held that the decisions of the Supreme Court from which 
I have quoted relevant passages, do not apply to the construction of section 33 (2) 
as it now stands. The first is that the amended section 33 (2) used the expression 
“ approval ” in contradistinction to the “ express ission ” in Writing which 

in section 22 of the Labour Appellate Tribunal’s Act, 1950 and section 
33 as itstood before the recent amendmentas also in section 93 11) and section 33 (3) 
in the Act as it now stands. Itis a matter of concesion that where the employer 
applied for permission of the Tribunal undersection 33 (1) and section 33 (3) before 
the amendments of 1956, the jurisdiction of the Tribunal extended only to consi- 
dering whether the action of the employer was bona fide, that is, not an act of 
victimisation or intended to or calculated to effect a “‘ queering of the pitch ” in 
regard to the proceedings before the Tribunal for the adjudication of the industrial 
upate peers before it. Harshness or excessiveness of the punishment proposed 
to be inflicted by the employer might be a factor for judging his bona fidss, understood 
in the sense above indicated, but if the Tribunal reached a finding that the action 
of the employer was bona fide, it retained no power to direct any variation in the 
prisme. or to impose conditions subject to which alone the punishment should 
inflicted. If this were so in a case where the matter on which permission was 
sought was undoubtedly connected with the dispute before the tribunal, it would 
indeed be a matter of some surprise that in a case where the matter was ted 
to the dispute the Tribunal’s jurisdiction was more extensive, which meant that 
the employer’s powers were in such a case more restricted. 


In both the cases which are the subject-matter of these two petitions the Tribunal 
has recorded findings that the employer was not actuated by any mala fides in taking 
action against the workmen. The Tribunal, however, proceeded to hold that it had 
jurisdiction tp alter the punishment inflicted by the employer on the ground that 
it was excessive. Asalready stated power was vested on two bases, firstly, that sec- 
tion 33 (2) used the word “approval” instead of the word “permission” used in sub- 
section (1) and secondly the jurisdiction of the Tribunal was referred to as one to 

an order “‘ as it deemed fit ” in sub-section (5). With due to the learned 

udge who constituted the Tribunal I am unable to agree with this view. 


The learned Advocate-General submitted that the expression ‘‘ approval” 
has been used in sub-section (2) merely because the employer had y taken 
action and that consequently the word ‘ permission ’ would have been inappropriate 
in that context. He also urged that the words used in sub-section (5) ‘ as it might 
think fit’? do not mean that it might pass any order that it liked but that the only 
order which it could ‘pass would be either to approve or not to approve the action 
taken by the employer which it had to decide on principles similar to those appli- 
cable to, the grant of permission under sub-section (1) as construed by the Supreme 
Court in the decisions referred to already. In my judgment these submissions of 
the learned Advocate-General are well-founded. The reasoning of the Tribunal e 
amounts to saying that in the case covered by sub-section a) the jurisdiction of 
the Tribunal had to be exercised on the same principles as those applicable to an 
industrial dispute. = é 

The reasoning contained in the judgments of the Supreme Court in the decisions 
referred to above appear to me to apply with equal force to the construction of sec- 
tion 33 as it now stands. The bro distinction between the powers of a Tribunal 
in dealing with industrial disputes and when exercising jurisdiction to grant per- 
mission still prevails and there is in this connection no material difference between 
the powers of the Tribunal under the three sub-sections of section 33. 


_ The jurisdiction of the Tribunal under section 33 C): (2) or (3) is still not to 
decide an industrial dispute but to keep the ring clear by preventing either side 
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from disturbing the equilibrium. Section 33-A still continues in the same form 
as before and the distinction between its provisions, where the Tribunal is enjoined 
to decide the complaint as if it were an industrial dispute and those in section 33 
still serves to underline and emphasise the contrast between the scope of the two 
sections 33 and 33-A which adala the reasoning of the Supreme Court in the 
passages cie, In line with the above, an order under section 33-A results 
in an award—which is to be dealt with as other awards—and we do not have any 
such provision in regard to the orders under section 33. 


Section "2-A constitutes a Separe from the paea prineiple that industrial 
disputes are brought up before Tribunals for adjudication only on reference by the 
appropriate Governments. In the case of complaints under section 33-A, an ex- 
ception is made to this rule and the Tribunal 1s directed in express terms to deal 
with it “as if it were an industrial dispute ”. Parliament had before it the lan- 
e of section 33-A which had been construed in the manner indicated by the 
reme Court, when section 33 was amended in 1956. Parliament, however, 
did not choose to employ that language but chose to confer upon the Tribunal 
only the power to “approve ”. This, in my opinion, is an indication that the 
distinction under the of power vested in the Tribunal under section 33-A and 
that under section 33 still remains. The scheme of the Industrial Disputes Act is 
for industrial disputes being referred to appropriate authorities or Tribunals 
appropriate Governments. Section 33 (2) cannot be construed in a manner whi 
would run counter to this basic rule except, on very strong grounds and in the 
absence of any express language as‘is to be found in section 33-A, I am unable to 
hold that an inroad was, so to speak, made in section 10 (1) (c) by section 39 (2). 


Again the Supreme Court pointed out that if an employer took action against 
his workman in pursuance of the permission granted to him, its propriety or harshness 
in relation to the facts and circumstances attending the misconduct, might possibly 
be raised as an industrial dispute if the body of workmen made it an issue and it 
was only then and in that manner that the quantum of punishment would come up 
for adjudication before the Industrial Tribunal. There is no provision in the Act 
of 1956 rendering the approval of the Tribunal final, a finality which could preclude 
the workmen thereafter complaining of undue harshness or the inappropriateness 
of the punishment in an industrial dispute if one such should subsequently arise. 
In making these observations I have in mird cases where the Tribunal accords 
unconditional approval to an action of themanagement. Even in such a case it 
appears to me, that on the decisions of the Supreme Court, the action of the employer 
could be challenged by the matter being raised in an industrial dispute provided, 
it arises and is referred to by the appropriate Government to a Tribunal. If the 
approval of the Tribunalimparteda finality to the action of the employer precluding 
the arising of an indusa] ute thereafter one would have expected words in 
the section to achieve this t. In their absence, therefore, one feels entitled to 
conclude that the propriety of the action of the employer might still be impugned 
or attacked even after the approval of the Tribunal. 


From the passages I have extracted from the judgments of the Supreme Court 
particularly the passage in the judgment of Bhagwati, J., in Lakshmi Devi Sugar Mills 
v. Ram Sarup+, it would be apparent that the scope of the power to t permission is 
confined to saying ‘yes’ or ‘no’. The Tribunal, the Supreme Court has held had 
power merely to grant or refuse permission and not to impose conditions subject to 

*which alone permission would be ted. It is needless to repeat the criteria laid 
down by the Supreme Court to be satisfied before the Tribunal could withhold 
alegre The expression used, ‘approved’ in section 33 now under consideration 

, in my opinion, to be construed similarly. The power of the Tribunal is to 
“approve” or “not to approve” the action of the employer and it does not extend to 
its adding conditions to its approval. 
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. . In my judgment this construction is strengthened and reinforced by reason of the 
provision in section (2) (a) under which prejudicial alteration in the conditions 
| of service of the employees in respect of matters unconnected with the dispute is also 
made subject to the date of theTribunal. In that case at least the approval cannot 


be conditional. The Tribunal can either approve the alteration or to.‘approve. 
It cannot be contended that the Tribunal, in the case of clause (a) had power to sug- 
gest a course of action which the employer was bound to follow. is, in my opinion, 


throws light on the scope of the power of the Tribunal under sub-clause (4) also. 


In the light of these considerations I have reached the conclusion that the power 
of the Tribunal under section 33(2) is of the same type and nature as under section 33 
(1) or section 33 (3) as interpreted by the Supreme Court, and that the different ex- 
pressions “approval” used in sub-section (2) or the words ‘‘as it deems fit” in sub-sec- 
tion (5) do not affect any change in the scope of this power. When once the Tribu- 
nal negatived mala fides on the part of the employer or any intention to victimise the 
worker for his participation in the industrial Tri, the Tribunal is in my judgment 
bound to accord its approval to the action of the employer, leaving the propriety of the 
quantum of punishment for being agitated in other appropriate proceedings open 
under the Industrial Disputes Act. - 

I shall now refer to the facts in W.P. No. 597 of 1957. The employee (respon- 
dent) absented himself without lesive trom 27i March, 1957, till rgth April, 1957. He 
was called upon to offer his explanation for this action and when the management fou- 
nd that his explanation was unacceptable they framed charges against him for habi- 
tual absence without leave and after notice to him to show cause why he should not 
be punished held an enquiry as a result of which the management held that the 
misconduct of the workman justified their discharging him from service. The man- 
agement, thereupon, applied to the Tribunal for approval of their action under sec- 
tion 33 (2) (b) of the 1956 Act. This application was numbered as Petition No. 3 
of 1957 before the Tribunal and the Tribunal did not find that the action of the 

ent was mala fide or that it amounted to an act of victimisation but from 
its judgment it appears that it was satisfied about the bona fides of the ent 
but the Tribunal, however, proceeded to hold that the management could have 
taken a more sympathetic view of his case instead of inflicting the extreme punish- 
ment of discharging the respondent from service and it added : 


` “ I think that in the circumstances of the case it will be enough if his abwence is treated as leave 
loss of . This ication i i approval i ted 
subject to ern a tie a s i commuted into leave on loa ol pay for the period 
of absence. He will be permitted to join duty forthwith.” 
In the view which I have expressed about the scope of the power of the 
Tribunals under section 33 (2) (b), I am of the opinion that the condition imposed 
was not justified by the terms of the power conferred upon the Tribunal. 


Mr. Mohan Kumaramangalam, learned counsel for the workmen-respondents, 
urged that even assuming that the Tribunal was wrong in the construction of sec- 
tions 33 (2) and 38 (5) it would merely be a case of erroneous decision which would 
not be interfered with ky this Court under Article 226 of the Constitution. In this 
connection, learned counsel contended that as the Tribunal was specifically vested 
with jurisdiction to deal with petitions under section 33 the fact that it passed an k 
erroneous order, that is, assuming that the order was erroneous did not affect 
* risdiction over the matter, with the consequence that unless this Court was satis- 
fied that on the merits that order was unjust it should not interfere. I feel I cannot® 
accede to this contention. The Industrial Tribunal is a creation of a statute which 
has vested it with limited jurisdiction. Where such Tribunal transgresses the limits 
of its jurisdiction and passes an order which it had no jurisdiction to pass I consider 
that the aggrieved has a right to approach this Court to set aside that order 
under Article 226 of the Constitution. In my opinion, the order now impugned 
would, on the above classification, be either an order which the Tribunal no 
jurisdiction to pass or one in regard to which it assumed jurisdiction by reason of an- 
error apparent on the face of the record, namely, by an erroneous construction of the 
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statute. Viewed in this hight the jurisdiction of this Court to issue the writ of certiorari 
would appear to be beyond question. : 


The next contention urged by the learned counsel for the respondents in each 
of the two petitions was that as a learned Judge of this Court had been constituted 
the Industrial Tribunal it was virtually an order of a Judge of this Court, that was 
being canvassed and, therefore, this Court had no power to interfere with such orders 
under Article 226 of the Constitution. This contention, however, is concluded 
against the leayned counsel by a decision of a Full Bench of this Court in Inre Hayles}, 
As the decision of the Full Bench is binding on me I did not hear any argument from 
counsel and indeed learned counsel himself stated that he raised the point before me 
merely in order to agitate it in a place where the correctness of the Full Bench deci- 
sion could be challenged. Even apart from this Full Bench decision, I might refer 
to a decision of the Divisional Court in Queen v. A Tribunal, The Champion Paper 
Fibre Co.*, where Lord Goddard, C.J., held that the High Court in England had juris- 
diction to issue writ of certiorari and to call for the records of an order by 
Justice Lloyd Jacob, when that learned Judge was acting in his capacity as the 
Patents Ap Tribunal. I have, therefore, no hesitation in overruling this conten- 
tion ing the jurisdiction of this Court under Article 226 of the Constitution 


The result is that these two writ petitions are allowed, the rule is made absolute 
and the order of the Tribunal imposing conditions is set aside. There will be no 
order as to costs. 


RM. — Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Jusrick BasHEER AHMED SAYEED AND MR. JUsTIcE Sus- 
RAHMANYAM. 


G. P. Venkataraman & Co., by its partner Venkataswami .. Appellani* 
D 


Eastern Railways by General Manager, Calcutta and another.. Respondents. 

Railways Act (LX of 1890), sestions 55 and 56 and condition 10 of the forwarding nole—Right of Raikoay 
rip apenas nap ieee i TER E DR ive notics—If can be contracted out of— 
Suit for damages for comversion—Lemi Sor—Limitation Act (IX of 1908), Articles 91, 36 and 48. 

A Railway Administration has a right to sell the goods consigned to them for carriage only in 
accordance with the provisions of the law authorising them in that behalf. Any sale of the goods 
delivered to them contrary to the provisions of the statute will be without legal authority and wrong- 
ful and the Railway will be guilty of conversion. It is not open to the Railway to contract itself out 
of the statutory obligations. 

Where the goods consigned remain unclaimed and the owner of the goods is known the Railway 
is under a statuto: duty to give the notice required by section 56 1) of the Railways Act before 

ising their right of sale. The right to sell will accrue to them when such a notice is given. 
Any sale in contravention of the provisions of the section will be invalid. The procedure to be fol- 
lowed in to the sale is lai down under section 55 (Q) of the Act. The fact that the Railway 
is autho under section 55 or condition 10 of the forwarding note, in certain cases to sell the 
jn their custody for non-payment of charges does not mean that the railway is at liberty to the 
goods of a consignor without any notice to him mi because the are likely to get deteriorated. 

cases of perishables a sale without notice might be justified if the right to sell has accrued 
under section 56 of the Act. 
° Ansuit for for wrongful conversion will be governed by Article 91 of the Limitation Act 
and not Article . 

Quaere—Whether Article 36 can apply? 

Sundari v. Secretary of State, ALR. 1994 Pat. 507, differed. 


Venkatasubba Rao v. The Asiatic Steam Navigation Co., Calcutta, (1915) 29 M.L.J.- 342 : I.L.R. 39 
Mad. 1 (F.B.), referred to. i 








1. (1955) 1 M.LJ. 375 (Œ.B.). a. (1956) R .P.C. gag. 
* Appeal No. 957 of 1953. goth October, 1957, 


s ° 
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Appeal against the decree of the Court of the Subordinate Judge of Coimbatore, 
in O.S. No. 370 of 1950. 


V. C. Gopalarainam and L. V. Krishnaswami Ayyar, for Appellant. 
S. S. Ramachandra Ayyar, for Respondents. 


The Judgment of the Court was delivered by 

_ Subrahmanyam, 7.—The plaintiff appeals from the judgment and decree of 
the learned Second Additional Subordinate Judge of Coimbatore in O.S. No. 370 
of 1950 on his file. The plaintiff is a firm doing business in ooa and ther 
commodities in Coimbatore. The firm booked on grd August, 1948, at Coimbatore, 
370 bags of potatoes. The consignor is described as G. P. Venkataraman & Co. 
e consignment was booked to “ Self”. The person who signed the forwarding 
note is the partner of the firm, Venkataswami, who later instituted the suit which 


has given rise to this ap The consignment reached Shalimar (Calcutta) on 
the igth A 1948. c wagon was placed in position for delivery on oth 
August, 1948. The articles were unloaded on 21st August, 1948. As no person 
claimed deli till a5th A 1948, the potatoes were sold by public auction 


by the Station authorities at S on 25th August, 1948, and a sum of Rs.2,g10 
was realised by the sale. The articles were delivered over to the purchaser at the 
auction N. C. Sinha & Bros. On 27th August, 1948, Venkataswami, the er 
of the plaintiff firm, who had booked the consi t happened to be at Calcutta 
and he went to the Shalimar Goods Yard intending to take delivery. To his great 
surprise, he learnt that the goods had been sold to N. C. Sinha & Bros. for 
Rs.2,910-4-0 on account of the omission of the consignee to take delivery in time. 


The suit out of which this appeal arises was instituted by the plaintiff to recover 
the value of the goods, deducting the freight and the charges payable to the railways. 
The defendants are the railways which received the goods, through whose system 
the goods passed to Shalimar and the Eastern Railway which owns the railway 
system at Shalimar. 


The plaintiffs claim is based on wrongful sale or conversion, to give the act 
its technical name. The plaintiff all that the defendants had no authority 
under the Indian Railways Act to sell the potatoes on 25th August, 1948, that, by 
WTO y selling the potatoes on the date, were guilty of conversion and that 
the plaintiff suffered loss to the extent of the difference between the market value 
of the goods at Calcutta on that date and the freight and other charges payable 
to the defendants. 


The defence to the suit was that the sale was | and proper. The defen- 
dants pleaded that they were not bound in law or under the Tariff Rules or under 
tbe conditions of booking, to intimate the parties of the arrival of the goods at the 
destination ; that since E a were panakng, they had to be disposed of in 
public auction held in acco ce with section 56 of the Indian Railways Act after 
due and proper notifications prior to the auction, that accordingly the goods were 
sold and that the plaintiff had no cause of action. The defendants also pleaded 
that they acted in the best interests of the parties after a for a reasonable 
time before disposal of the goods in public auction. A further plea was taken that 


the suit was not in time. 


The learned Subordinate Judge found that the sale was legal and proper and 
that the suit was barred by time. The goods were placed in position bor delivery 
on 20th August, 1948 and could have been delivered that day. The sale was on 
25th August, I and the suit was instituted on the 14th September, 1950. The 
Subordinate Ju held that Article 31 of the Limitation Act, which allowed a 
year from the date when the goods ought to have been delivered, applied. 


The first point for determination is whether the sale of the goods affected by 


the Eastern Railway on 25th August, 1948, was lawful and eis During the 
trial, an attempt was mal to prove that the Railways did ey could to give 
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duc intimation to the plæintiff that the ponds were ready for delivery at the Shalimar 
station. D. W. 2 was the m clerk in 1948 at Shalimar. He produced copies 
of mi sent from the Station Superintendent, Shalimar, to the Station- 
master, Cab on the 21st August and the 23rd August, 1948, in relation to 
the potatoes which were ready for delivery at the Shalimar Goods Yard. The 
messages are Exhibits B-ri and B-12 respectively. Exhibit B-1r gives intimation 
to the Station-master, Coimbatore, that the bags had been received but that in 
regard to 20 bags the contents were found rotten and scattered on the wagon- 
floor and thatebad smell was emanating. The message Exhibit B-12 states that the 
contents were going bad, that a reply regarding the consignee’s address was neces- 


sary, that the were lying undelivered and that because the contents were 
getting rotten, instructions ing disposal were required. We may pas 
that the messages were duly received at Coimbatore on the 21st and 23rd August 


respectively. No evidence is adduced of any attempt on the part of the Railway 
authorities at Coimbatore to pass on the intimation to the plaintiff firm or Ven- 
kataswami, the person who consigned the goods and obtain the plaintiff’s or Ven- 
kataswami’s instructions ing the disposal of the goods. ere can be little 
doubt that if either the plaintiff or Venkataswami had received the intimation that 
the goods were lying at Shalimar: that part of the goods had already become unfit 
for sale or consumption and that the rest of the goods might get rotten if not taken 
delivery of in a few days, the plaintiff firm would have given instructions to their 
agent at Shalimar, (or to the Bank to whom they had endorsed the railway receipt), 
to make immediate ents for taking delivery. The plaintiff remaining 
in the dark as to what was happening to the goods at Shalimar, the Railwa autho- 
Tities proceeded to sell the goods. There is no evidence that the Station uperin- 
tendent at Shalimar received any reply from Coimbatore to the messages which 
had beensenton the gist and 23rd August. The sale, thus, was a sale effected with- 
out intimation of any kind to the consignor or the consignee, that, in default of 
delivery being taken within a reasonable time, the poe would be sold by public 
auction. The point for determination is whether the sale held without such inti- 
mation or notice to the owner or the consignee is a sale which is authorised by the 
Indian Railways Act. ° 
Section 56 of the Indian Railways Act and condition No. 10 of the conditions 
printed on the forwarding note—the condition is extracted at page 13 of the Sub- 
ordinate Judge's judgment—were relied on as authorising the railway authorities 
to effect a sale by public auction without notice or intimation of any kind to the 
owner or other n appearing to the Railway Administration to be entitled to 
the delivery of the goods. It is on the basis of condition No. 10 that paragraph 4 
of the written statement of the third defendant pleaded that the defendants were 
not bound either in law or under the Tariff Rules to intimate to the parties the 
arrival of the goods at the destination. The defendants r to be under a serious 
misapprehension as to the limits of what they might claim or do without giving 
notice of the arrival of the goods. In order that demurrage or Var charges 
might accrue due or be demanded, it is not necessary that intimation of the arrival 
of the goods should be sent to the owner or other person entitled to delivery of the 
goods. Itis to that non-liability of the Railway Administration to give prior notice 
æo as to be entitled to collect demurrage or wharfage charges that condition No. 10 
refers or can properly refer. So far as the intimation required by section 56 (r) 
of the Indian Railways Act is concerned, that is an intimation which the Railway 
Administration is under an sips on to give. The Railway Administration can- 
not contract itself out of that obligation = agreement with the consignor. The 
intimation required under section 56 (1) relates to a right which is totally different 
from the right of the railway to collect wharfage and demurrage charges. The 
intimation required under section 56 (1) relates to accrual to the Railway 
Administration of the right to sell. In order that they might be entitled io sell the 
propery of which they are in possession on behalf of the owner or consignee they 
ve to cause a notice to be served on him requiring him to remove the goods. That 
obligation arises where the owner or other person entitled to remove the goods is 
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known. The learned advocate for the ig ipsa eet said at one stage of 
his arguments that the owner was not known to the Railway Administration in 
this icular case. He quite fairly abandoned that contention after looking into 
Exhibit B-1 and B-g and after further consideration of the evidence of D.W. 6. 
D.W. 6, the booking clerk, who without intending to do so, adopted the language 
of section 56 (1) said “ I know the plaintiff’s firm ”. Where the owner is known, 
section 56 (1) says that the Railway Administration shall cause a notice to be served 
on him. Exhibits B-1 and B-2, the forwarding note and the risk note, give the address 
of Venkataswami as clearly as was necessary to enable the railway authorities in 
Coimbatore to serve notice on him as soon as they received the messages Exhibits 
B-11 and B-12. Where the owner is known, section 56 (2) authorises sale only in 
cases where notice could not be served on the owner or where he does not comply 
with the requisition in the notice. Since no attempt was made in this case, to serve 
the owner, no question of any failure to comply with the requisition could arise. 
The Railway “Administration did not, on the facts of this case, have a right to- sell 
the goods on 25th August, 1948. 

To make this lga of the judgment complete, it may be useful to refer to sec- 
tion 55 (2) on which the learned Subordinate Judge relied in support of his finding 
that the sale was lawful, and which the learned advocate for the respondents too 
relied on during his arguments. Section 55 deals with cases of sale by the Railway 
Administration where freight, demurrage, w. charges and the like, which 
the Railway Administration is entitled to demand, are not paid. Section 55 (1) 
authorises the Railway Administration in such cases, that is, where the c 
legally due are demanded and are not paid, to detain the goods. Where the 
charges are not paid and the goods are detained, section 55(2) confers on the Railway 
Administration the right to sell the goods. Where the right to sell the goods has 
thus accrued, section 55 (2) prescribes the procedure to be adopted in conducting 
the sale. If the goods are perishable they may be sold at once. If they are not 
perishable they may be sold after notice of the auction is given in the manner pres- 
cribed in that sub-section. Section 56 (2) makes the method of sale prescribed 
by section 55 (2) applicable where the right to sell has accrued to the Railway 
Administraten under section 56 (1) and 56 (2). 


The right to sell may accrue either under section 55 (1) by reason of the failure 
to pay, the demurrage, w or other charges due to the Railway Administration, 
or under section 56 (1) and 56 (2) if after bemg given notice of the arrival of the 
goods, the owner or other person entitled to the goods does not claim delivery, and 
the goods become unclaimed goods. Where the right to sell has thus accrued, 
the sale has to be held in accordance with the procedure prescribed by section 55 (2), 
that is to say, the sale may be held at once if the goods are perishable, or it may be 
held after due notice of auction, if they are not perishable. There is no contention 
in this case that due notice of auction under section 55 (2) has not been given. We 
may presume that in conducting the sale the proper procedure was adopted. But 
the right to sell had not accrued and for that reason, the sale was void as against 
the plaintiff In thus selling the plaintiff’s goods without legal authority, the 
defendants were in law guilty of conversion. For the purposes of this case, it is 
not necessary to define conversion beyond quoting the following sentence from, 
Salmond on Torts, (11th Edition, page 330). 

“E is guilty of conversion without lawful justification, deprives a person of his 
goods Dy deli Nee as eee a aa the a P z 

Since we have found that the defendants deprived the plaintiff of the goods 
without lawful justification and delivered the goods over to the purchaser at the 
auċtion, the defendants were guilty, in the technical sense of the term, of conversion. 
We find that the sale was wrongful and that, subject to limitation, the plaintif was 
entitled to compensation. 


The'next point for determination is whether the suit is in time. On that point 
the learned advocate for the appellant states that the article of the Limitation Act 
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applicable is Article 48%and not Article 31 which the learned Subordinate Judge 
applied. Article 48 is in these terms :— 


“ For specific movable property lost, or acquired by theft, Three years from the date when 


or dishonest tion or conversion, or for compensa- the person having the right to the 
tion fy wrongfally taking Gr deustice the gene postion of the property first 
or carns in whose possession it is.” 


Looking at that article independently of the authorities relied on, this suit is 
not clearly within the language of that article. The plaintiff does not sue for 
specific movalle property lost or acquired by theft, or dishonest misappropriation 
or conversion. The suit was instituted in 1950. Even if the potatoes not 
been sold, they would be of no use in 1950 to the plaintiff or anybody else and it is 
altogether out of the question that anybody in 1950 would sue for the specific movable 

roperty which was consigned to the railways in 1948 for carriage to Shalimar. _ 
ere has of course been “ conversion”. A person might sue for specific movable 
property where it has been detained and such detention amounts to conversion, 
or where the property has been transferred to another, and such act of transfer 
amounts to conversion. But even where the act alleged is conversion, unless the 
relief prayed for is possession of the specific movable property, the earlier part of 
that article will not apply. The latter part of the article would apply where com- 
pensation is prayed for wrongfully taking or detaining the same. The goods in 
this case were taken by the Railway Administration lawfully, on being consigned 
to them for carriage. On the plaintiffs own allegation, the goods have been dis- 
of and are not detained. We may note in ing that, if the suit were laid 
immediately after the sale to Sinha and Bros., and while they were yet capable of 
being delivered to the plaintiff and the suit were for possession of the e then, 
the suit would be a suit of the kind provided for by section 11 (d) of the Specific 
Relief Act. Under section 11 (d) of the Specific Relief Act, a n who is in pos- 
session of a particular article of movable property of which he is not the owner, 
may be compelled specifically to deliver it to the person entitled to its immediate 
ossession when the possession of the thing claimed has been ee transferred 
m the claimant where conversion of that sort is alleged and on the basis of. 
such cause of action, specific movable property is sought to be recovered, Article 
ae the Limitation Act would directly come into play. Article 48, in our opinion, 
no application to a case where possession has been transferred by conversion 
and the relief claimed is not possession of the specific movable roperty so trans- 
ferred but compensation for such conversion. It is true that under Order 20, rule 
10, Civil Procedure Code, even where possession of specific movable property is 
claimed and the Court grants a decree for possession of such property, the Court 
has to state in its decree the amount of the money to be paid in the event of the 
failure to deliver the article. Nonetheless the suit remains a suit under section 11 
of the Specific Relief Act for specific movable property. We have dealt with this 
particular point at some length because we do not think that the authority cited 
to us on the question of the applicability of Article 48 to the facts which. have been. 
proved in this case, viz., Sunderji v. Secretary of State1, should, speaking with great 
respect, be followed by us. The facts in that case were: The plaintiff through a 
firm of colliery proprietors known as Messrs. Villiers, Ltd., ordered certain consign- 
nents of coal to be sent to his consumers in different parts of the country. The 
customers were a firm known as Sikri Brothers of Adampur. Messrs. Villiers, Ltd., 
made arrangements with the Railway company for the moving of a quantity of coal 
hy the Railway Company to Sikri Brothers, but, owing to some mistake on the part 
of the plaintiffin directing Messrs. Villiers, Ltd., as to where the coal was to be sent, 
it was sent to a wrong destination. After some correspondence between the Railways, 
the plaintiff and Messrs. Villiers, Ltd., itwas ultimately ed that the goods 
might be delivered to a trader at the station to which they been wrongly sent. 
But that particular trader would not take delivery unless the railway company 
remitted the charges for wharfage. The railway company declined to remit the 





1. AIR. 1934 Pat. 507. 
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charges for wharfage. The, goods were not taken deliyery of. The company, 
acting in exercise of the power conferred on it by section 55(2) ,of the Indian Railways 
Act sold the goods by public auction. The plaintiff instituted the suit which gave 

- rise to that Civil Revision Petition in that High Court, claiming compensation. 
The High Court held that Article 48 applied to the facts of that case. We have 
given reasons for the view that, even if the facts in the case before us were not dis- 
inguishable, from the facts in that case, we would not, with respect, be inclined 
to follow that ruling. But for our present purposes, it is sufficient to note that, on 
the facts the case before us is distinguishable from the facts of that . The ques- 
tion before us is whether the article applicable is, Article 31 or Aride 48. But on 
the facts in Sundsrjl’s case1, nobody could argue that Article 31 might apply. We 
shall presently state our reasons for that view. 


In Venkatasubba Rao v. The Asiatic Steam Naigation Co., Calcutta*, one of the 
questions considered was whether, if a case fell within the language of Article 31 
' and Article 49, it was Article 31 or Article 49 that should be applied. In that case, 
the Full Bench held that even if Article 49 applied its operation would be excluded 
by the provisions of the special Article gr on the principle generalia Fiebre’ 
non derogant. Therefore, on the question whether, if a case fell within the language 
of Article 31 and Article 48, the article to be applied would be Article 31 or Article 
4g we have the authority of the Full Bench decision in Venkatasubba Rao v. Ths Asiatic 
team Navigation Co, Calcutta’, for the view that Article 31 should be applied and 
not Article 48. No such question arose in Sunderji v. Secretary of Stats1, because in 
that case Article 31 could not be applied at all. Article 31 1s in these terms : 

“ Against a carrier for compensation for non-delivery of, or One year from the date when 

the delay in delivering goods. goods ought to be delivered.” 
Sundsrjl v. Secretary of State1, was not a case of non-delivery by the Railway 
Administration. The Railway Administration were entitled to sane charges and 
they were not bound to deliver unless those charges were id. e person en- 
titled to take delivery declined to pay and take delivery. erefore it was not a 
case of non-deli and Article 31 could not be applied. Therefore, in a case 
. which falls ander the language of Article 31 and Article 48, Sundsrjl v. Secretary of 
State}, cannot be regarded as authority for the proposition that Article 48 should 
be applied and not Article g1. On the other hand, we have the authori of the 
Full ch decision in Venkatasubba Rao v. The Astatic Steam Navigation j 
Calcuita?, for the view that, in such a case the article applicable is Article 31. e 
Full Bench case dealt on the facts, with a case where one of the articles included 
_in the consignment was not traceable. It was not a case of conversion or of the 
«commission of a tort on the part of the Railway Administration. The Full Bench 
‘held that, whatever the cause of non-delivery by the carrier the suit for compen- 
‘sation for non-delivery should be held to fall under Article 31. Their Lordships 
ʻo : 

“Tt seems to us that by this amendment (of 1899) the legislature clearly indicated its inten- 
-tion that Article 31 should apply to a claim against a carrier for compensation for rton-delivery of 
goods irrespective of the question, whether the swt was laid in contract or in tort’’. 

The suit in this case is laid in tort. But the result is non-delivery and in the 
ultimate analysis, if compensation is allowed, it is allowed not for conversion but 
for non-delivery. The suit is not, in our opinion, a suit of the nature for which 
Article 48 provides. The article of the Limitation Act, applicable to the suit 
is Article 31. The Subordinate Judge was right in finding that the suit was barred 
by time. : 

One other article which may be considered in this connection is Article 3 
-which provides : - 

“For compensation for any malfeasance, misfeasance or non- Two years from the date when 
feasance independent of contract and not herein specifically the malfeasance, misfeasance, 
-provided for. or non-feasance takes place.” 





1. ALR. 1934 Pat. 507. a. (1915) 29 MLJ. 342; LL.R. 39 Mad. 1 (FB). 
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The suit in this case may be ed as a suit for com tion for misfeasance, 
Even if that article were applicable, the suit would be nd time by nearly a 
month. The question whether, in a case which falls within the language of, 
Articles g1 and 36, the Article to be applied is Article g1 or Article 36 may perhaps 
deserve consideration in a aaah that question mes material. But that 
question is of no practical importance in this case because whether Article g1 is 
applied or Article 36, the suit is beyond time. 

By Exhib&t A-8 dated 21st December, 1949, the Railways offered to pay the 
plaintiff Rs. 1275-13-0 after deducungwbariage ai other charges payable from 
the sale pee realised. The offer was made “without prejudice”. The 
plaintiff by Exhibit A-9 dated 16th January, 1950 accepted the offer and said that 
without prejudice to its right to file a suit for the balance, it would accept 
Rs. 1275-13-0. But the defendants changed their mind in February, 1950 and wrote to 
the plaintiff that payment would be only “ on receipt of your clear ac- 
ceptance of the offered amount in full and final settlement of the claim”. The 
plaintiff declined to accept the amount in full satisfaction (Exhibit A-11). By 
oversight, the learned Subordinate Judge neglected to a decree for that sum. 
We consider that the plaintiff is entitled to interest at 6 per cent. on Rs. 1275-13-0 
with effect from 16th January, 1950, the date on which the plaintiff accepted the 
defendants’ offer to pay without prejudice. There will accordingly be a decree 
against the defendants for payment of Rs. 1275-13-0 with interest at 6 per cent. per 
annum from 16th January, 1950. : 


The parties will bear their own costs in both Courts. 
R.M. — Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnrR. Justice RAMASWAMI. 
Nallasivam Chettiar, minor by next friend Subbiah Chettiar .. Pettitonsr® 
v. 
a ori minor by father and guardian, Ekambaram .. Respondent. 
ett 


Practice—Directions given by the High Court (in a pending Second Appeal) to the lower Court to determine 
ths quantum of money to be paid to a claimani—si disposal of the Second Appeal rtself—If takes away 
Court to detrmins the quanton. 


In a Second pending before it the High Court passed orders on a Civil Miscellancous 
Petition directing the lower Court to determine De onanan Oe es 
for one of the defendants out of the joint family - During the pendency of the proceedings 
in the lower Court in ce of the aforesaid direction the Second Appeal itself was disposed of 
finally by the High Court. It was contended that the disposal of the Second A automatically 
terminates the proceedings before the lower Court commenced in pursuance the earlier direc- 
tions of the Court. 

Held, that the lower Court can proceed and complete the enquiry in pursuance of the earlier 
directions even though the main appeal itself has been di of by the High Court. Ifany party 
is aggrieved by any order of the lower Court in that behalfit is open to them to file an appeal against 
the said order treating it as an interim decree or agitate the matter in an appeal against the final 
decree as the circumstances may require,. 

Section 151, Civil Procedure Code, does not enable a pary ey operat a 
Court, after the disposal of the Second , for directions that the lower Court is not competent to 
proceed with the inquiry in pursuance of the earlier directions. 

Bharat Indu. v. Yakub Hasan, (1919) I.L.R. gAn. 150; 
176 and Mukund Lal v. Gaya Prasad, (1935) I 57 977 Œ B.), 

Petition under section 151, Civil Procedure Code praying that in the circum- 
stances stated therein and in the affidavit filed therewith the High Court will be 
pleased to direct the District Munsif of Tirunelveli to dismiss I.A. No. 231 of 1957 
on his file in O.S. No. 182 of 1952 and to give directions to him for passing a final 


v. Guruvayya, (1951) 2 BLL.J. 
referred. 





* CMP. No. 8133 of 1957 11th December, 1957. 
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decree as per preliminary decree passed by the High Colirt in S.A. No. 1056 of 
1954, prefe against the decree of the District Court, Tirunelveli in A.S. No 164 
of 1953 (O.S. No. 182 of 1952, District Munsif’s Court, Tirunelveli). 


T. V. Balakrishnan for R. Desikachari, T. S. Arunachalam, Fyzce Mohamad and 
N. K. Panchapakesang for Petitioner. : 


A. Balasubramaniam (Amicus curiae). 
K. R. Rama Ayyar, for Respondent., 


The Court made the following 

ORDER —An interesting point is raised in this Civil Miscellaneous Petition. 

There was a Second Appeal in this Court disposed of in S.A. No. 1056 of 1954. 
In this Second Appeal there was a C.M.P—C.M.P. No. 9546 of 1956 in which 
directions were asked for provision being made for the marriage expenses of the 
fourth defendant. This petition was disposed of by Ramaswami Gounder, J., by 
directing the fourth defendant to approach the lower Court for orders as to de- 
termining the quantum of the marriage expenses as the learned Judge had no 
sufficient materials before him todecide the matter. It may be notedhere that there- 
was no dispute that the i expenses of the fo defendant constituted a 
legitimate item of expenditure to be incurred by the joint family. This order 
of Ramaswami Gounder, J., was on 7th January, 1957 and the aggrieved party 
thereafter filed I.A. No. 231 of 1957 on 25th'February, 1957 in the trial Court. It 
is now pending and even before this application is adjudicated the plaintiff has come 
to this Court stating that in as much as the main Second Appeal has been al ai 
of, by me, the C.M.P. relating to the provision of marriage expenses of the ourth 
defendant got merged in the Second Appeal arid hence the lower Court was not 
competent to entertain any further application. 

I am unable to see any force in this contention. The enquiry in regard to 
the provision of marriage expenses of the fourth defendant is being held in pursuance 
of the directions of Ramaswami Gounder, J., in the Civil Miscellaneous Petition 
mentioned #bove and the only grievance which can be felt by the plaintiff is that 
he should not be left without any remedy by way of appeal. 


But this is easily met up by the fact that between the Sesame! (ean and 
the final decree the lower Girt cad’ came many inert trial decrees this position 
ismade clear by the decisions reported in Bharat Indu. v. Yakub Hasan, and Basavayya 
v. Guruvayya?. Therefore when the lower Court adjudicates upon this matter it 
can be treated as an interim final decree it will always be open to the plaintiff 
to file an ap against that interim final decree if so advised, or it will be open 
to the trial Court to take this up as a of the final decree itself in case there is 
no cy and in that case an ap can be filed against the final decree itself. 
I nesi not point out that the marriage of the fourth defendant should not be made 
dependent upon the passing of final interim decree which may take time j 
several extraneous matters. In any event the present petitioner will not be ich 
without any remedy by way of appeal if he is y prejudiced by the orders passed 
in this interlocutory application. 


I may incidentally point out that the powers under section 151 of the Civil 
Procedure Code cannot be invoked to file C.M.Ps. of this nature here when the 
Second Appeal itself has been disposed of. This point is concluded by authority 
viz., Mukund Lal v. Gaya Prasad*, following Atma Ram v. Beni Prasad‘. This Civil 
Miscellaneous Petition has got to be dismissed and is hereby dismissed. 


Mr. K. R. Rama Iyer, learned counsel points out that the marriage of his client 
{4th defendant) is imminent and that there should be no further delay in the disposal 
of I.A. No. 231 of 1957. I endorse this. 
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I must express my acknowledgment to Mr. A. Balasubramaniam whom at 
an earlier stage I appointed as amicus curias to argue the matter and who has placed 
all the relevant authorities before me for the proper disposal of this application. 


R.M. = Patition dismissed. 
"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justia RAMASWAMI. 
V. B. Krishn&murthi „e Petltioner® - 
v. 
V. B. Krishnanda Mudaliar .. Respondent. 
Civil Procedure Cods (V of 1908), section 151—Jnherent pocosrs. 


Court-fees—Refuad of—Memorandun of with deficit Court- Returned and not re-presenisd— 
becoming unnecessary—Refand of Court-fee paid—When issible. 


Where an appeal which has been registered and numbered is withdrawn as having become 
unnecessary no refund of Court-fee can be ordered. 


„ Chidambaram Chettiar, In re, (1934) 67 M.L.J. gar: IL.R. 57 Mad. 1028 and Kappini Gounder 
Inre, (1937) 2 MLL.J. 788, referred. 


But where an a was presented with a deficit Court-fee and was returned but was not re- 


presented as having e unn , though no refund of Court-fee could be ordered by Court 
‘under thé previous Court Fees Act, still the Court could issue a certificate that the a was not 
numbered and direct the appellant to apply to the Revenue Authorities for ex gratia asin the 
case of spoiled stamps. 


icy of the islature that refund in such is just and equitable as indicated by section 
G6 (1) of the Madras Court Fees aud Suits Valuation Act, ngom, posed oul ý 
Rachakoada Nagarataam, In re, (1950) 1 ML.J. 222, followed. 

Petitioner praying that in the circumstances stated therein and in the affidavit 
filed therewith the High Court will be pleased to order refund of the Court-fees 
affixed, viz., Rs. 127-7-0 in S.R. No. 8452 of 1955, C.C.C.A. sought to be preferred 
to the High Court against the decree of the City Civil Court, , dated roth 
January, 1955 and passed in O.S. No. 944 of 1952. ° 


T. S. Santhanam, for Petitioner. 
The Court made the following 


OrpER.—This is an application for refund of Court-fee paid on memorandum 
of appeal which was not properly stamped and was returned for payment of deficit 
‘Court-fee and which the appellant did not re-present as he found no necessity for it. 


Refund is asked for under inherent powers. 


Two decisions have now to be considered. In Chidambaram Chettiar, In re}, 
where the appellant in an appeal which had been registered withdrew the ap 
as having become unnecessary refund of Court-fee paid on the appeal was held 
inadmissible. The decision in Kappini Gounder, In re*, refusing refund also related 
to a case where the appeal was withdrawn long after it was registered and admitted. 


In the present case the appeal however has not been registered and taken on 
° file and could not also be registered as it was defective. 


The next decision in Rachakonda Nagarainam, In re*, related to a case where as 
ein this case the appeal was not registered. It was held following an unreported 
decision in C.M.P. Nos. 4439 to 4442 of 1941 relating to a similar case that refund 
could not be ordered but a certificate was granted that the appeal was not numbered 
or heard and that the memorandum of ap which was di to be returned 
to the party was stamped with a Court-fee of Rs. 149-15-0 leaving it to the appellant 
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to apply to the Revenue authorities for an ex gratia refund as in the ease of spoilt. 
stamp papers. 

To my tnind this procedure may be followed in this case also. The fact that 
it is not shown that the non-prosecution of the appeal here is not the result of com- 
promise or settlement as in that case does not make any difference. If anything, 
refund is less justifiable when the appellant has got something by settlement by 
using the unfiled appeal as a means to extract some concession. The fact that the 
Legislature has thought fit to enact a provision of refund in the new Act in such 
cases indicated that in the opinion of the framers of the law, in such cases. 
is just and equitable (ses section 66 (1) of the New Court Fees Act). 

Therefore grant a certificate on the same lines as im Rashakonda’ Nagarainam, 
In ret 


R.M. — Certificate directed to be granted. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justicg PANCGHAPAKESA AYYAR AND MR. Justice GANAPATIA 
PLLAL 


Tran hE Anei .- Appellant* 
v 


Arunachalam and others .. Respondsnts. 
Elections—Mamicipal Elections—Tribunals under—Power to allow farther particulars. 


Th an Plemion Tribuna] rata ono ibe law relating tò: Eleccions ban na’ inherent or 
Common Law powers, like a Court w or equity though there is no express statutory provision 
in such cases as under the Repracatation of the People Act, 1951 still the power to allow amendment 
as under Order 6, rule 17, Procedure Code, which is conferred on such Tribunals will include 
the power to allow an amendment by way of further particulars. The enumeration of certain provi- 
sions of Order 6, rule 17, is not exhaustive but is only illustrative. 

Though the statutory provisions under the Representation of the le Act, 1951, relating to- 
Parliamentary elections is not directly applicable to elections under the Monicoalitne Act, still the 
principles of that law may be applied to these cases aa by analogy. In the absence of express statu— 
tory provisions ¥ is desirable to apply umform rules to all elections regarding corrupt practices and 
irregularities. 


Komaraswami Pillai v. Venkataramana Rao, (1956) 1 M.L.J. 40 and Harish Chandra Bajpai v. Trilokë 
Singh, (1957) S.C.J. 297, Explained. 

W.P. No. 74 of 1953, differed. 

W.P. No. 893 of 1959, applied. ~ 7 

Appeal under Clause 15 of the Letters Patent against the order of the 
Honourable Mr. Justice Rajagopalan, dated 24th April, 1957 and made in the ex- 
ercise of the Special Original Jurisdiction of the High Court in W.P. No. 1018 of 
1956 presented under Article 226 of the Constitution of India to issue a writ of 
certiorari calling for the records in O.P. No. 138 of 1955 on the file of the Court of 
the Subordinate Judge, and Election Commissioner, Tiruchirapalli and to quash 
the order made therein. i 


G. R. Fagadisan, for Appellant. 

S. Ramachandra Ayyar and V. S. Ramakrishnan, for Respondents. 

The Judgment of the Court was delivered by ' 

Panchapakesa Ayyar, 7.—This is an appeal filed by one i Ammalli 


for setting aside the order of Rajagopalan, J., dismissing her Writ Petition No. 1018? 
of 1956. 


The facts are briefly these : The appellant had stood for election from Ward 
No. 13 of the Tiruchirapalli Municipality, a double member constituency, one of 
the seats being reserved for a member of the scheduled castes. The appellant and 
respondents 1 to 7 were the eight candidates who stood for the election held on roth: 





- 
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October, 1955. R dents 2, 3 and 7 alone were eligible to stand for the re. 
served scat. Respondent 3, who obtained 680 votes, was declared elected to the- 
reserved seat. e appellant, who got 653 votes, as against the 2nd respondent 
who polled 652, was declared elected to the nan-reserved seat on the strength of 
his having secured one more vote. The ist respondent obtained only 616 votes. 
Respondents 1 and 2 filed O.P. No. 138 of 1956 to set aside the election of both the 
candidates who had been declared successful. The Election Commissioner pointed 
out that no allegation of the commission of any corrupt practice by the candidates. 
or by their ts had been mentioned and pressed for adjudication, and that the 
election had sought to be avoided only on the ground that the irregularities. 
in the conduct of the election had materially affected the final result of the elec- 
tion. He found, after a scrutiny of the votes cast, with the help of his clerks the- 
candidates themselves being absent (1) that 158 voters polled their votes at wrong: 
booths, and that the tion of their votes was in contravention of rule 27-A a 
(c) of the Rules for’Conduct of Election of Municipal Councillors: (2) that there 
were 12 instances where the same voter had voted twice ; (3) that there were two- 
instances of personation of dead voters ; (4) and that there were four instances. 
of personation of living voters. He held applying these facts, to the facts of this: 
election, that the results of the election had been materially affected by the improper 
reception of the above votes in the final counting by the Returning Officer. He,. 
therefore, set aside the election, and ordered a fresh election. 


Irregularities under each of the above four heads had been all and relied 
on in the petition, and instances were given in the lists attached to the petition, as. 
required by rule 2. But, on finding that some of the particulars mentioned in the 
lists were not correct, as per the facts discovered later on, ndents 1 and 2 sought 
and obtained permission to amend the particulars in the lists. This amendment 
petition, which was allowed by the Election Commissioner, is I.A. No. 147 of 1956. 
The legality of that amendment was the thing most hotly contested in the writ 
petition before Rajagopalan, J., and before us in this appeal. 


Some minor contentions, which were raised before Rajagopalan, J., are not 
now raised before us by Mr. Jagadisan, the learned counsel for the appellant. The 
most important of these was that the Election Commissioner did not count these 
votes in the presence of the candidates, and that this contravened the rules of natural! 
justice and vitiated his counting. But, as it was not alleged that the cqunting, as 
a matter of fact, was not correct, or that the Election Commissioner had acted wrongly 
or with improper motive, Rajagopalan, J., negatived that contention, and Mr. 
Jagadisan did not very properly raise it in before us. Some things like exa- 
mination for age or impotency or ven disease, need not be done of one party, 
in the presence of the other by doctors etc. 


Rajagopalan, J., did not with the contention of the appellant in the 
writ petition that the Election Commissioner had no power at all to allow any 
amendment to the petition, giving further particulars of additional persons who 
had voted in the wrong booths, or who cast double votes or impersonated dead 
and living ns. He overruled the contentions of the appellant that was not 
allowed to be covered by an amendment, regarding Municipal Election Petitions, 
*though section 83 (3) of the Representation of the People Act gave such a right of 
amendment in those petitions ; relying on the Supreme Court ruling in Harish 
Chandra Bajba v. Trilok Singh}, Rajagopalan, J., finally dismissed the writ petition 
though without costs.’ 

We may add here that the third respondent, who had obtained a 1 number 
of votes than the appellant, and whose election too had been set aside, has not 
filed any writ petition. 

We have perused the records and heard the learned counsel on both sides 
in this appeal. The main, and indeed the only, contention of Mr. Jagadisan 
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before us was that Rago J., was not right in relyifig on the decision of the 
Supreme Court (given the filing of the writ petition) in Harish Chandra v. Triloki 
h1, as it-was not applicable to this case of Municipal Elections and as it did not, 
and could not ov e the direct ruling of Raj Ayyangar, J., in W.P. No. 
74 of 1956 in a Municipal Election Petition, or pen Beas cee Bench of this 
Court in Komaraswami Pillai v. Venkataramana Rao*, approving of the observations 
in that decision, namely, that further particulars involving mention of further per- 
sons guilty of the corrupt acts alleged originally in the petition, could not be allowed 
to be covered by any amendment, and that only the relating®*to the persons 
already named in the lists attached to the petition should be gone into. Mr. Jaga- 
disan relied strongly on the observations of the Bench that an Election Trib is 
not a Court of law or equity but a creature of statute and has no Common Law 
powers. He pointed out that the Supreme Court had relied on the provisions of 
the Representation of the People Act, and especially on the provisions of sections 
83 (3), go (2) and 92, and that he had held that there were two powers of amend- 
ment open to the petitioner under that Act, namely, the specific power of amend- 
ment given under section 83 (3), which would not be limited to the period allowed 
for filing the election petition itself, and a residuary power ing amendments 
not covered by section 83 (3), and exercised under er 6, rule 17, Civil Procedure 
‘Code arising out of sections go (2) and 92, but to be exercised within the period of 
limitation allowed for filing the petition. He went on to argue that, as there is 
no provision similar to section 83 (3) of the Representation of the People Act in 
the case of Municipal Election Petitions, that power must be deemed not to exist. 
We cannot agree with his contention. Though an Election Tribunal has no inherent 
or Common Law powers, like a Court of law or equity, and though there is no such 
express power given in the case of Municipal Election Petitions, like the 
under section 83 G), we are of the opinion that that power must be implied to 
exist and to be included in the power of amendment under Order 6, rule 17, Civil 
Procedure Code, which, even according to Mr. Jagadisan, would exist in the case 
of Municipal Election Petitions also under the Supreme Court ruling. Mr. Jaga- 
disan wanted to that, because only six matters have been mentioned in the 
Explanation +o rule 6, as (2) to (Ff); the power of amendment would not exist 
in the case of Municipal Election Petitions, but, when pointed out that there is 
no word ‘ only’ after the phrase, ‘ the following matters’ in e sae at and 
that the six matters ap to be illustrative aad not exhaustive, he y had to 
agree, aftér perusing the. Su reme Court ruling, that the power to amend given 
by Order 6, rule 17, Civil ure Code would exist in the case of Municipal 
Election Petitions also, but only subject to the limitation period of one month. 
But this power is not mentioned in the Explanation to rule 6 which shows that it is 
only illustrative. 

We are satisfied that Mr. Jagadisan is right in regarding the non-applicability 
of the Supreme Court decision directly to this case A SAS by the Munici- 
palities Act and Rules. But we are of the opinion that ogously the same princi- 
ple should be applied, as the principles on which amendments are granted under 
Order 6, rule 17 and on which elections are set aside are more or less common to 
Municipal Elections and Panchayat Elections and Elections to Legislatures and 
Parliament. ‘The importance alone varies. It is desirable to apply uniform rules, 
regarding corrupt practices and irregularities which clearly affect the results in 
the interests of ty and public benefit wherever there is no law to the contrary. 
Here there was admittedly the er of amendment given under Order 6, rule 17 
regarding further instances of the same corrupt acts or irregularities given in the 
petition. It is onlyan amendment giving new heads of corruption or irregularity 
which is forbidden according to the above Bench ruling. We have no compunc- 
tion, in the matter, seeing how important it is to ensure the e of elections in 
the democratic set up of our country and also seeing that the appellant himself 
was not charged with any corrupt or criminal or quasi-criminal or shady act, like 
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‘making persons impersbnate dead or living voters which will make him liable to 
aoe ai or affect his reputation. Nor is it as if a rival has been declared elected. 
"The whole election has been set aside, and the appellant, who was deelared elected 
:simply because of his securing one vote more is free to compete again and get elected. 
- Mr. Jagadisan frankly conceded that, even if we allow this appeal and confine 
` ves to the original lists filed by the petitioner, and take only the proved cases 
-of voting in the wrong booths and impersonation of dead or living voters, the appel- 
lant cannot gicceed straightaway in the Election Petition, and the petition would 
have to be sent back for further ee and inquiry and orders, as we have 
.rejected his contention that the Election Commissioner acted illegally in scrutinising 
the ballot papers in the petitioner’s absence. Then also there would be a delay, 
perhaps even a ter delay, than by the re-election ordered by the Election Com- 
missioner. But he stated that the appellant was naturally anxious to avoid freah 
election and to rest on his legal rights and try at least to sit for a while as Councillor, 
by filing a stay application and try his luck once more that way, instead of facing 
-a new election with all the expenses and uncertainty. We cannot help him. 
We are unable to agree with Mr. Jagadisan that the power under Order 6, 
tule 17, Civil Procedure Code should be limited, in the case of petitions attacking 
Municipal Elections, to the period of one month within which the petitions them- 
:selves should be filed, even though he could not deny that all such instances in 
the case of elections by ballot will take more than one month to find, out. The 
-observations of the Supreme Court to that effect in Bajpat’s Case}, eee 
exercise of the powers of amendment under Order 6, rule 17, Civil Procedure Code, 
in a petition under the Representation of the People Act, rested, in our opinion, 
-on the fact that there was ample power of such amendment given under section 83 
(3) of that Act, and Order 6, rule 17 was only a supplementary provision for other 
amendments where section 83 (3) would not apply. The Bench ruling in Kumara- 
swami Pilla! v. Venkataramana Rao*, confined amendments ing new corrupt, 
acts, etc., alone to the period of limitation. So the ruling of the Supreme Court 
regarding that matter must be confined to the provisions under the Representation 
-of the People Act, and cannot be held to apply to the implied powers of amendment 
under er 6, rule 17, Civil Procedure Cade in the case of Municipal Election 
Petitions where no powers of amendment similar to that of section 83 (3) of the 
aa of the People Act is given. We may note that under section 83 (2) 
as a statement as le as to the names of the parties alleged to have commit- 
ted such corrupt or illegal practice and the date and place of the commission of 
-each such practice is directed to be filed by the petitioner in an election petition. 
In view of the less drastic wording in rule 2 ating Municipal election petitions 
it is obvious that the implied powers of amendment, under Order 6, rule 17, Civil 
Procedure Code given in the case of Municipal Election Petitions would be : 
“Of course, it is for the Tribunal to decide what particular amendments, even withi 
the restricted scope, it would allow or not, regard being had to the delay, and to 
justice and equity. 
We are unable to agree with the ing of Rajagopala Ayyangar, J., in Writ ° 
Petition No. 74 of 1953, where the learned Judge held against any power of amend- 
, ment, at all, and did not allow amendment even by way of adding more persons in 
the lists under the heads of corruption and irregularity already given. . Rama- 
chandra Iyer, the learned counsel for the opposite side, relies on the ruling of 
, Govinda Menon, J., as he then was, in Writ Petition No. 898 of 1953, a chayat 
re-election case, holding directly an opposite view to that of Rajagopala Ayyangar, 
.. and allowing an amendment. We consider that it will apply also to Municipal 
ection Petitions. Those are thus two decision by single Judges (letting alone the 
judgment of Rajagopalan, J., under appeal and we, constituting a Bench, have the 
right to choose between them or even to differ from them For the reasons 
iven already we prefer the view of Govinda Menon, J., and hold that in the case 
of Municipal Election Petitions there is a power of amendment, under Order 6, 
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rule 17, Civil Procedure Code without reference to the lifnitation period of one 
month, but restricted to giving further names of persons guilty of ela practices 
and material*irregularities already alleged in the petition. The Bench ruling in 
Kumaraswami v. Venkataramana Rao}, did not directly decide this point as pointed 
out by Rajagopalan, J. The observations in the Bench judgment approving of” 
the observations in the judgment of Rajagopala A , J» must be construed 
to be mere obiter, as the particular point did not y arise for decision before 
the Bench. So, there is no conflict between the RRA of that ch and our 
view now, and there i is no need to refer the matter to a Full Bench. e judgment 
of Rajagopala Ayyangar, J., on this a in Writ Petition No. 74 of 1956, is in our: 
opinion, wrong and is overruled. follows that this appeal deserves to be and is 
hereby dismissed, but in the peculiar circumstances, without costs. Counsel’s fee 
Rs. 100. 

R.M. —— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAMASWAMI. 
Rangappa Goundan (died) and others .. Appellants* 
v. 

Marappa Goundan .. Respondent. 

Trangfer of Property Act (IV of 1882), section 3—Notice—Abstention from enquiry—Effect of. 

Civil Procedure Code (V of 1908), section 95 (2)—Aroarding of costs—Pyinciples. 

Where a person abstained from making further enquiries about the rights of the person in posses- - 
sion and did not cause a search to be made in the office of the Sub-Registrar to ascertain if there was - 


any cncumbrance over the property, his omission must be held to be wilful or grossly negligent and 
he would be said to have notice of the prior transaction. 


Where the Court directs that any costs shall not follow the event, the Court shall state its reason’ 
in writing. Though awarding of costs shall be in the discretion of the Court, such discretion must 
be judicial discretion to be exercised on legal principles. 

poser v. Sivasankara Bhattar, (1951) 2 M.L.J. 191, referred. 

the Decree of the Court of the Subordinate Judge of Coimbatore 
in Aopen: Suft No. 41 of 1953, against the Decree of the Court of the 
District Munsif of Tiruppur in Oniginel Sot No Suit No. 249 of 1951. 
K. S. Desikan and K. Raman, for Appellants. 
K. Vaitheeswaran, for Respondent. 
The Court delivered the following 

JupcmMent.—This is an appeal preferred against the Decree and Jodgment 
of the learned Subordinate Judge of Coimbatore in Appeal Suit No. 41 of 1953 
modifying the Decree and Judgment of the learned District Munsif of Tiruppur in 
Original Suit No. 249 of 1951. 

The suit property originally belonged to Begavathiakkal. She sold the pro- 
perty to Marappa Goundan under Exhibit A-2. Subsequently, she executed a 
mortgage to ppa Goundan including the Exhibit A-2 item also. Later on, 
she sold the mortgaged property to Rangappa Goundan under Exhibit B-1. There- 
fore, both Marappa Goundan and Rangappa Goundan have been competing for 
the title in t of the Exhibit A-2 property. Both the Courts held in favour- + 
of Marappa dan and hence this Second Appeal. 


The contention of Rangap EPS Goundan, based upon a decision of the Judicial - 
Committee of the Privy Council in Sarat Chunder Dey v. Gopal'Chunder Laha? and the * 
decision of the Patna High Court in Mahanth S. N. Gir v. Jugeshwar?, is that 
Marappa Goundan is precluded from asserting title on account of the bar of estoppel. 
Those decisions laid down on the facts of those cases that the main question to be- 
decided under section 115 of the Indian Evidence Act is whether the representation 


1. (1956) 1 MLL.J. 40. 
*S.A. No. a60 of 1955. goth October, 1957.- 
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2 


J] R. KRISHNAN, In Re. 189 


has caused the person to whom it has been made to act on the faith of it and that 
-existence of estoppel does not depend on the motive or on the knowledge of the œ 
-matter on the part of the person making the representation and that it js not essential 
that the intention of the person whose declaration, act or omission has induced 
another to act, or to abstain from acting, should have been fraudulent, or that he 
:-sholld not have been under a mistake or misapprehension. On this foot, it was 
contended that though it may be that Marappa Goundan on account of a mistake 
allowed the property to be included in Exhibit A-g, that will not avail him to meet 
-the plea of eyoppel of Rangappa Goundan who c aims to be a bona Jide purchaser 

for value. 

But it was contended on the other side and which contention has been accepted 

by both the Courts on the foot of a decision of this Court in Parvathathammal v. 

asankara Bhattar!, that if Rangappa Goundan had abstained from making the 
further enquiries about the rights o of the person in actual possession, that absten- 
‘tion must be attributed to gross negligence and even considered to be wilful abs- 
tention and that, therefore, he must be held to have had notice of the agreement 
to sell in favour of the plaintiff. 

In this case, this Rangappa had admitted that he knew that Marappa Goundan 
was in possession of the property. This Rangappa says that he thought that 
Marappa was in possession as a possessory mortgagee. He made no further 
enquiries admittedly. He did not have a search made in the office of the Sub- 
Registrar to ascertain if there was any other encumbrance ing this item, or 
any otber transaction evidenced by a registered document. he had done that, 
he would have immediately known of the existence of Exhibit A-2. So, his omis- 
sion in not having done that must be held to be wilful, or as grossly negligent, and 
in that view Rangappa Goundan cannot claim any ‘right to redeem this item. 

The net result of this analysis is that the conclusion of both the Courts that the 
appeal item is not liable to be redeemed in Original Suit’ No. 249 of 1951 is 
‘correct. 

Before parting with this case, I have to deal with another point, viz., disturbance 
‘by the lower appellate Court of the Costs awarded by the learned District Munsif. 
“The order of the District Munsif regarding costs could not be upheld By the learned 
‘Subordinate Judge by reason of section 35 (2), Civil: Procedure Code which lays 
‘down that where the Court directs that any costs shall not follow the event, the 
Court shall state its reasons in writing. Though awarding of costs shall be in 
the discretion of the Gourt, such discretion must be a judicial discretion to be 
‘exercised on | principles, not by chance, nor by medley nor by caprice nor in 
temper. The learned Subordinate Judge has given sound reasons for 
costs follow the event. Therefore, the order of the learned Subordinate Judge 
merits no interference. 

In the result, the Second Appeal has got to be and is hereby dismissed and 
in the circumstances without costs. 

No leave. 

V. S. — Second Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

s PRESENT :—Mr. RajacoraLan, Offictating Chief Justice anb Mr. Justro 

RAJAGOPALA AYYANGAR. 
In ths matier of enrolment of R. Krishnan. 
°R. Krishnan .. Petttoner*. 
Stamp Act (II of 1899), Schedule I-A, Article 25 of (as amended by Madras Act oa. 2)— 

Parson enrolled as ee a) Te Mpera High Court sseking enroimsat in the Madras Coa 
Examption from Stamp Duty poyable—Whather can be claimed. 


The petitioner whose name was borne on the roll of the High Court of Mysore when it was a 
Part B State is now automatically on the roll of the Mysore High Court as now constituted a Part 


1. (1951) 2 M.L.J. 191. 
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A State under the proviajons of the States Reorganization Act (XXXVI of 1956) and the Mysore- 
High Court is a Court of the class or category as the Madras High Court. : 

The scheme of the Government of India Act as well as of the Constitution was that the Indian 
Legislature has a right only to make substantive law in relation to stamp duties as istinguished 
from the rates of s duties tin to the items listed in Entry gı of the Union List. 
Tho the sections of the Indian Stamp Act would apply to the State in regard to the instruments. 

cd in Enty gt, the rates of Samp Du in respect of instruments other than those set out in 

try 91 is a matter which is ively within the State jurisdiction. At the time of his enrol 

ment the Indian Stamp Act liedłto M: and he paid the stamp duty fixed by the authority- 
which under the Coartitution Had the right to fix and levy it. 

The petitioner was held to be entitled to the exemption from payment of Stamp Duty. 

In the matier of Krishnaswami, (1942) 1 M-L.J. 559: I.L.R. (1942) Mad. 663 (F,B.) and Abad” 
Khader In 16, (1959) 2 M.L.J. 457, Mi) 2 

Petition under Article 30 of the Stamp Act (II of 1899) and under section 151 
of Civil Procedure Code, Act V of 1908, praying that in the circumstances stated in 
the affidavit filed therewith the High Court will be pleased to exempt the peti- 
tioner from paying the Stamp Duty for his enrolment as an Advocate of this High 
Court. 


R. Gopalaswami Ayyangar, for Petitioner. 

The Advocate-General (V. K. Tiruenkatachari) on behalf of the State. 

The Order of the Court was made by 

Rajagopala Ayyangar, 7.—The petitioner who is seeking enrolment as an Advocate 
of this Court has filed this petition praying for the order that he might be exempted 
from payment of the Stamp duty payable for the entry of his name as an Advocate 
of this Court. 

The petitioner is a graduate in law of this University and was enrolled as an 
Advocate of the former Mysore High Court when Mysore was a “ Part B” on 
goth January, 1955. He states that he was admitted to the roll of that Court 
on payment of Rs. 300 which was prescribed by the Mysore Stamp Act then in 
force. After Mysore became a “ Part A ” State as a result of the States Reorganisa- 
tion Act the petitioner became an Advocate of the Mysore High Court ander the 

roviso to section 53 (2) of the States Reorganisation Act. He claims that as he 

been enrolled as an Advocate of a High Court—the Mysore High Court—he 

is exempt from the payment of any Stamp duty under Article 25 of Schedule I-A 
of the Stamp Act as amended in the Madras State. 


_ Notice of this application was given to the Advocate-General and we have 
had the benefit of his submissions on the relevant statutory provisions. By our 
order, dated 4th November, 1957 the exemption prayed for has been granted but 
we announ that our reasons would be pronounced later. 


The levy of Stamp duty payable on enrolment is by virtue of Article 25 of 
Schedule I-A of the amendments effected to the Indian Stamp Act by the Madras 
Act VI of 1922. This provision reads : 


25. Entry as an Advocate, Vakil or Attorney 


on the roll of any Court under the Indian 
Bar Coucils Act, 1 or ın exercise of powers 
conferred on such by Letters Patent or by ° 
the Legal Practitioners Act, 1884. 
(a) in the case of an Advocate or Vakil .. Six Hundred and twenty-five 
rupees. 
(B) Susi as tates Bes bs 
Exemption. 


Entry of an Advocate, Vakil or Attorney on the roll of any High Court, when he has previously 
been enrolled in a High Court. 
It would therefore be seen that the only question to be considered is whether the 
High Court of Mysore is “ a High Court” within the meaning of the exemption. 
Similar questions have come up for decision earlier in this Court and we s first 
refer io these decisions before dicussing the precise scope of the statutory provisions. 
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In the matter of Arishnaswami1, dealt with the question whether an Advocate 
who had been enrolled in the Rangoon High Court and who subsequently sought 
enrolment in the Madras High Court came within the exemption. A Full Bench 
of this Court answered this in the affirmative, Leach, C.J., who delivered the judg- 
ment of the Court saying : 

“* That Article go of the Indian Stamp Act Uy govern aot by Ar because the stamp duty 
e 


in the Madras State in respect of the relevant entry is not by Article go in Schedule I to 
the Indian Stamp Act but by Schedule 1-A introdu by the Madras Act VI of 1 where this 


Article is numbered as 25) exempts an Advocate who has already paid the i fee on enrol- 
ment ina Court from payment of it when he is enrolled in another Court. The term 
‘High of course must be deemed to be a High Court established in British Indir. The 


Rangoon High Court can no longer be regarded as an Indian High Court, but it had that status 
when the petitioner was enrolled, and as he paid „the fee required by the Stamp Acton that occa- 
sion we consider that he comes within the exemption contained in the article.’ 

The next decision on this point is by a Bench of this Court in Abdul Khader, In re?, 
The petitioner was an Advocate of the Travancore-Cochin High Court—a High 
Court in a Part B State. The learned Judges held that the petitioner was not entitled 
to the exemption. ‘This was rested on two bases: (1) the benefit of the exemption, 
could arise only in cases where the main entry itself would be applicable ; that 
is, the original cnrolment referred to in the exemption must be of the same class. 
as the class of enrolment which the petitioner seeks. The Travancore-Cochin 
High Court was a High Court in a Part B State and so was not of the same category 
or class as the Madras High Court—a High Court in a Part A State. (2) The 


Travancore-Cochin and hence an enrolment in the Travancore-Cochin High 
Court would not be an enrolment in “a High Court” within the exemption. 
A Bench of the Andhra Pradesh High Court followed the decision of the ch 
of this Court in Adbul Khader, In re?, vide, Mannava Venkata Rao, In re® 
and held that Advocates of the Mysore High Court could be enrolled in, 
the Andhra Pradesh High Court without payment of any stamp duty by reason, 
of their case being covered by the exemption, the reasoning upon which*his decision. 
was rested being that the Indian Stamp Act was in force in Mysore even while 
it was a Part B State that is before the Pati Reorganisation Act by reason of the- 
Indian Stamp (Amendment) Act (XLIII of 1955) and that as the petitioner was on. 
the roll of the Advocates of the Mysore High Court by reason of the proviso to 
section 53 (2) of the States Reorganisation Act, both the conditions posited by the- 
decision in Adbul Khader*, In re, were satisfied. . 


There cannot be any doubt that the petitioner satisfied the first condition laid 
down in Adbul Khader, In re?, namely his name being entered on the roll of a High. 
Court of the same category as the Madras High Court. Mysore is under Act. 
XXXVII of 1956 (The States Reorganisation Act) a Part A State and the High 
Court of Mysore is therefore a High Court of the class or category as the Madras. 
High Court. The petitioner whose name was borne on the roll’ of the High Court 
of Mysore when it was a Part B State is now automatically on the roll of the Mysore 
High Court as now constituted. The proviso to section 53 (2) of the Act enacts: 
g “ Provided that, subject to any rule made or direction given by the High Court for a new State- 
in exercise of the power conferred by this section, any person who, immediately before the appointed 
day, is an Advocate entitled to practice oran Attorney entitled to actin any such High Court...... ; 
«....as may be specified in behalf by the Chief Justice of the High for the new State, 
shall be recognised as. an Advocate or Attorney entitled to practice or to act, as the case may be, in. 
the High Court for the new State.” 

The question that remains for consideration therefore is whether the other- 
condition laid down in Adbul Khadar’s Case?, namely that the enrolment must 
be in the High Court to which the Stamp Act applies is satisfied by the petitioner.. 
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Incidentally we might mention that the question has also een raised as to whether 
it is necessary to satisfy this condition. i 

The learned judges of the Andhra Pradesh High Court have held that Mysore 
was a territory to which the Stamp Act was made applicable by reason of the Central 
Act (XLIII of 1955). Ithas however been pointed out that the extension of the 
Indian Stamp Act to the Part B States is not absolute but subject to the conditions 
laid down in the enactment. Though section 2 of Act XLIII of 1955 enacted : 


“In the Indian Stamp Act, 1899 . . . . . . Unless otherwise expressly provided, the 
“ States’ (which meant the Part A States) wherever they occur, the word ‘India’ shall be substituted.’ 
Section 3 of the Amending Act specifically enacted a proviso as regards the extent 
of the operation of the enactment : 


“ Section 1 (2) : It extends to the whole of India except the State of Jammu and Kashmir. 


Provided that it shall not apply to Part B States . . . . except to the extent to which the 
provisions of this Act relate to rates of stamp duty ın respect of the documents specified in Entry g1 
-of List I in the Seventh Schedule to the Constitution.” 


It was pointed out that this qualification in the extension of the Stamp Act was 
-not noticed by the learned Judges of the Andhra Pradesh High Court whose judg- 
ment appears to proceed on the basis that Article 30 of the Schedule I of the Indian 
Stamp Act which related to the stamp duty payable for the entry on the roll of 
the Airoc was in operation in the Mysore State when the Advocate, who 
sought enrolment in the Andhra Pradesh High Court was enrolled in Mysore when 
the latter was a Part B State. There is no doubt that this t is not adverted 
to in the judgment of Subba Rao, C.J. But in our opinion this does ‘not affect 
the correctness of the decision. 


Admittedly the stamp duty paid by the petitioner when he was enrolled in 
Mysore, was under the Mysore Stamp Act and not under Article go of Schedule I 
of the Indian Stamp Act, 1899. But in our opinion the argument which seeks to 
deny to a payment under the Mysore Stamp Act the efficacy of a payment under 
Article 30, dinedulel of the Indian Stamp Act, 1899, ignores the constitutional basis 
upon which Legislation in relation to stamp duties rests in India. At the time 
when the Indian Stamp Act, 1 (a central enactment) was enacted the duties 
levied under each of the articles in its Schedule became part of central 
Tevenues, no part of it being specifically allocated to the provinces. A change was 
however introduced into this system by the Montford Reforms of 1919. 


Section 45-A of the Government of India Act, 1919, enacted : 
45-A (1) Provision may be made by rules under this Act : 


(6) for the devolution of authority in respect of provincial subjects to local Governments 
and for the allocation of revenues or other moneys to those Governments. 


Devolution Rules were framed under this provision and rule 14 (1) read: 


14 (1): The following sources of revenue shall in the case of Governors provinces be allocated 
the local Government as sources of provincial revenue namely :— 4 


(f) the proceeds of any taxes which may be lawfully imposed for provincial purposes. 


Schedule I to these rules classified subjects of Legislative power into two heads, 
Central and Provincial—Parts I and II respectively. Item 20 of Part II— 
List of Provincial subjects ran in these terms: - 


go. Non-judicial stamps, subject to legislation by the Indian legislature... 


1] R. KRISHNAN, Ín re (Rajagopala Ayyangar, F.). 93 


Section 80-A (3) laid down the formal requirements which the Provincial Legisla- 
tures should comply before enacting these laws : 

“oR (3) : The local Legislature of any province may not, without the previous sanction of 
the Governor , make or take into consideration any law (a) imposing or authorising the 
imposition of any tax aale the ax is a taa scheduled as exempted from this provision by rales mads under 

a 
In pursuance thereof the Scheduled Taxes Rules were framed which specified the 
taxes which might be imposed by the provinces either for their purposes or for 
the purposes of local authorities within them without the previous sanction of the 
Governor-General. In regard to stamp duties Item 8 of the Schedule I to these 
rules enabled provincial legislation without previous sanction only in regard to 


“8, A stamp duty other than duties of which the amount is fixed by Indian legislature.” 


The result of this was that by virtue of the main provisions in section 80-A 
(3) (a) the local Legislature could legislate for the levy of stamp duties on the instru- 
ments included in the Stamp Act, 1899, only after obtaining the previous sanction 
of the Governor-General. Several inces took advantage of these provisions 
and enacted legislation on the subject of stamps after obtaining the previous sanc- 
tion: of the Governor-General under section 80-A (3) making the proceeds part of 
Provincial Revenues and amending the rates of EA a ie by Schedule I 
of the Indian Stamp Act, 1899. ce Madras Legislature did this by Act VI of 
1922 which dealt with all classes of instruments other than Bills of Exchange and a 
few other items. Article 25 of this Schedule I-A as introduced by the Local Legis- 
lature was “Entry as an ocak, vakil or attorney on the roll of any High Court 
sy TEE SOSA ” together with the exemption which we have set out earlier. 
The entry was amended by the Indian Bar Councils Act, 1926, by the inclusion of 
the words “ under the Indian Bar Councils Act, 1926.” 


The Government of India Act, 1935, effected a substantial change in the law 
in relation to stamp duties carrying to its logical result the provision of the Devolu- 
tion Rules and the practice that prevailed thereunder. It also introduced a dicho- 
tomy so far as provinces were concerned between the substantive law rélating to the 
ar and collection of the duties including the machinery therefor on the one hand 
and the rate of the levy. The White Paper pro started this clea by 
listing ‘‘ Stamp duties which are the subject of igalation by the Indian islature 
at the date of the Federation ” in the exclusively Federal List I and “ stamp duties 
other than those provided for in List I ” as a source of Provincial Revenue. This 
rather vague form received clarification in the report of the Joint Parliamentary 
Committee. In their revised lists “ Fixation of rates of stamp duty in respect of 
bills of exchange, bills of lading, cheques, letters of credit, promissory notes, 
policies of insurance, proxies and receipts”? was made exclusively Federal (Item 
53 of List I) while’ “ fixing of rates of stamp duty in respect of instruments other 
than those mentioned in Item 53 of List I ” was put in as Item 32 in List II— the 
exclusively Provincial list, The legislative power to enact Stamp Laws in general 
as distinguished from the ‘“‘fixation of rates of duty” was assigned to the Concurrent 
List (Item 10) which read “Law of non-judicial stamps, but not including the fixation 

° of rates of duty ”. ‘These recommendations of the Joint Parliamentary Committee 
were adopted by the framers of the Government of India Act, 1935. The instruments 
mentioned in Item 53 of List I set out above were allocated to the exclusively 
‘Federal List I (item 57)—only instead of the words “fixing of rates of stamp duty” 
the expression “ rates of stamp duty ” was used. Item 51 of the Provincial List 
incorporated the recommended Item 32 of the Joint Parliamentary Committee. 
The result therefore at this stage was that the Indian Stamp Act, 1899, became “a 
law with to a matter in the Concurrent List”? while stamp duties under 
Entry 25 of Schedule I-A of Madras Act VI of 1922 which applicants for enrolment 
as Advocates had to pay became “ an existing law on a provincial subject.” The 
Constitution of India followed in this respect the pattern of the Government of 
India Act, 1935. Entry gt of the Union List reads: “ rates of stamp duty in 


25 
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respect of bills of exchange, cheques, promissory notes, pills of lading, letters of 
credit, policies of insurance, transfer of shares, debentures, proxies and receipts ” 

while Entry, 63 of the State List provided for legislation i in regard to “rates pf stamp 
duty in t of documents -o than those specified in the provisions of List I 
with paced ge rates of stamp duty’. Entry 44 of the Concurrent List dealt with 
the power to make a law in relation to stamp duties “ as distinguished froni the 
rates of stamp duty” in these terms: “ Stamp duties other than duties or fees 
collected by means of judicial stamps, but not including rates of stamp duty”. 


It will thus be seen that on the scheme of the Government of “India Act as 
well as of the Constitution, the Indian Legislature has a right only to make substan- 
tive law in relation to stamp duties as distinguished from the rates of stamp duties 
except in regard to the items listed in Entry 91. Taking the case of Madras, though 
the sections of the Indian Stamp Act would ey to the State, as also the rates o1 
stamp duty in to the instruments tpecitied in Entry gi, the rates of stamp 
duty, in respect of instruments other than t out in Entry qr of the Union List 
is a matter which is exclusively within the State jurisdiction. It is for this reason 
that we hold that the fact fet the stamp duty paid by the petitioner on his enrol- 
ment in the Hie Court of Mysore was under the Mysore Stamp Act and not under 
the Entry go of Schedule I of th the Indian Stamp Act, 1899, is irrelevant because the 
Union i ogalature would have no jurisdiction to fix the rate of stamp duty for enrol- 
ment within the Mysore State. In this view, the conditions laid down both b 
Full Bench in Arishnaswamt, In Te, and by the decision of the Bench in Abdul Plai 
In re?, are satisfied by the petitioner before us. At the time of his enrolment, the 
Indian Stamp Act applied to Mysore and he paid the stamp duty fixed by the autho- 
rity which under the Constitution had the right to fix and levy it. Further the 
petitioner is also an Advocate of a High Court in a Part A State thus satisfying the 
other condition formulated by the learned Chief Justice in Abdul Khader’s case*. 
In this view we consider it unnecessary to deal with the question whether the 
same result would have followed if the Indian Stamp Act, 1899, had not been 
extended to Mysore by Central Act XLIII of 1955. 


We therefpre hold that the petitioner is entitled to exemption from payment 
of stamp duty under Article 25 of Schedule I-A. i 


VS. ———_- Ordsred accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chisf Justice AND Mr. Justioz PANGHAPA- 
KESA AYYAR. 


S. Jayam Sunder Rajaratnam .. Appellant* 
v. 


K. Muthuswami Kangani .. Respondent. 

Civil Procedure Coda (V of 1908), section 19 and section 20—Swit on an cx parte foreign fudgment—Where 
matnicinable—Srat for recovery of monsy under a foreign judgment—Cause of action for—Institution of suit rohere 
dgfendant owns immovasahls £1 operty—Jurisdiction. 

the judgment and decree of a foreign Court might have been passed ex , still if it 
iss passed p E of the evidence adduced in the case the decision agai be deemed toe 
De ore on meriti and is valid and conchis: 


A suit for recovery of moncy simpliciter due under a:forcign Judgment cannot be instituted in 
any Court m on the ground that the defendant owns and is immoveablş 


property within the jurisdiction EAE S n A EAE E niece 
does not give rise to the cause of action for the suit. 

against the decree of the Court of the Subordinate Judge of Tiruchirapalli, 

in OR Ne No. 258 of 1951, dated 14th August, 1952. 
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* Appeal No. 168 of 1953. 11th September, 1957. 
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§. Amudachari and ‘A. T. Raghavan, for Appellant. 

K. §. Rajagopalachari, R. Rangachari and N. Venkatachalam, for Respondent. 

The Judgment of the Court was delivered by 

‘Rajamannar, C.F.—In this appeal the defendant in Original Suit No. 258 of 1951 
is the appellant. The suit was filed by the respondent in the Subordinate Judge’s 
Court, Tiruchirapalli, for the recovery of a sum of Rs. 8,500 from the defendant 
on the basis ofe. foreign judgment and decree which the respondent admittedly 
obtained in the District urt of Nuwaraecliya, Holden at Hatton, Ceylon, 
on the 26th of October, 1948. The suit in the Ceylon Court was filed on a promissory 
note executed by the father of the defendant in favour of the plaintiff on the 17th 
of April, 1942, for a sum of Rs. 3,500, payable with interest at 18 per cent. per annum. 
The defendant who is the appellant before us was ex parte in that suit aiid, according 
to the procedure obtaining in Ceylon, a decree nist was passed after taking the evi- 
dence of the plaintiff and finally the decree was made absplute after notice of the 
decree nisi had been served on the defendant and the latter had failed to appear in 
spite of the notice. In the plaint it was alleged that a decree on the merits had 
been passed and the defendant had not paid the amount due under that decree. 
The suit was filed, as already mentioned in the Court of the Subordinate Judge, 
Tiruchirapalli. Admittedly, the defendant was a resident of Ceylon. In para- 
graph 8 of the plaint, the cause of action for the suit was alleged to have arisen in 
the villages of Alathudayanpatti and Alagapuri, Musiri Taluk, Tiruchirapalli 
District, ‘where the defendant owns and is possessed of properties.’ 


Several pleas were raised in defence, namely: (1) that the plaint disclosed no 
cause of action for a suit in the Tiruchirapalli Court because the defendant did not 
reside nor did he have a permanent dwelling within the jurisdiction of that Court ; 
and the cause of action for the suit did not arise within the jurisdiction of the said 
Court; it was further alleged that the defendant had no immoveable property in the 
district of Tiruchirapalli at all ; (2) the judgment of the Ceylonese Court was not 
on the merits ; and (3) the suit was barred by limitation as the promissory note was 
dated 17th April, 1942 and the suit was filed in 1951. 7 

On those pleadings several issues were raised of which the following are the 
most material : 

(1) Is the suit in this Court competent ? 
(a) Is the suit in time ? 
(3) Does the suit on foreign Judgment lie ? 


The learned Subordinate Judge of Tiruchirapalli, who tried the suit found in 
favour of the plaintiff on all these three issues and the suit was decreed. Hence 
in this appeal the defendant is the appellant. 


Mr. S. Amudhachari, the learned counsel for the defendant-appellant first 
contended that the suit on the foreign judgment was not sustainable because there 
was no judgment on the merits. e only point he could in support of this 
contention was that the appellant was ex parte in that mit Te is clear, however, 
“that though the judgment and decree of a foreign Court might have been passed 
ex parte if it was passed on a consideration of the evidence adduced in the case, the 
decision must be deemed to have been on the merits. It is in evidence that the 
plaintiff was examined in the Ceylonese Court and he proved his claim and the Court 
pee a decree in his favour after it was convinced that the claim put forward by 

im was true and was established. There is no substance, therefore, in this conten- 
ton, 

There is, however, considerable force in the next contention that the Court 
at Tiruchirapalli had no jurisdiction to entertain the suit. In our ‘opinion, this 
contention must prevail. In the plaint the only ground on which it was alleged 
that the Court of the Subordinate Judge had jurisdiction was that the defendant 
owned and was possessed of properties in two villages within the jurisdiction of 


196 THE MADRAS LAW JOURMAL REPORTS. [1958 


that Court. It was averred that the defendant owned añd was possessed of these 
pees at the time of the institution of the suit, because the present tense “owns 
and is possessed of’ was used. As already mentioned the defendant dehied the 
fact he had any immoveable property in Tiruchirapalli. He further raised the 
legal contention that even if he was possessed of immoveable property 
situated within the jurisdiction of that Court, nevertheless, that fact alone would 
not confer jurisdiction on the Court, when the suit was not for the recovery or in 
respect of immoveable property. The plaintiff did not adduce any evidence to 
show that the defendant was possessed of any immoveable property within the limits 
of the Gourt of the Subordinate Judge of Tiruchirapalli on the date of the insti- 
tution of the suit. The only evidence adduced by the plaintiff in this matter was 
the registration copies of two sale deeds, executed on the 5th September, 1948 (Ex- 
hibits A-3 and A-4) by the defendant and another to one Palaniyandi Mudaliar. 
Nothing was mentioned about these two sale deeds in the plaint, as for instance, 
that these sale deeds were nominal or were otherwise invalid so that the defendant 
continued to own and possess the properties covered by these two’ sale deeds. Nor 
was it alleged in the plaint that the defendant had other immoveable properties 
within the jurisdiction of the Subordinate Judge of Tiruchirapalli. There was no 
oral evidence either to prove this fact. The defendant gave no evidence. On this 
evidence there can only be one conclusion at which any Court can arrive namely, 
that the plaintiff has not proved that the defendant owned or was of any 
Euunayeable property within the jurisdiction of the Court of the Subordinate Judge 
of Tiruchirapalli on the date of the institution of the suit. The plaint did not 
contain any other averment to maintain the jurisdiction of the said Court. 


Mr. K. S. Rajagopalachari, if we have followed his arguments aright put forward 
the following alternative contentions. Firstly, he said that the Court of the Sub- 
ordinate Judge at Tiruchirapalli had jurisdiction under section 20(c) of the Code 
of Civil Procedure which provides that the suit should be instituted in the Court 
within the local limits of whose jurisdiction the cause of action wholly or in part 
arises. We are not able to follow, however, what part of the cause of action arose 
within the éocal limits of the Tiruchirapalli Court. Admittedly, the promissory 
note was not executed in India. It was nobody’s case that the money was payable 
at Tiruchirapalli within the limits of the Tiruchirapalli Court. Even i 
that there were immoveable properties within the local limits of the Court we fai 
to see how the presence of such immoveable properties can give rise to a cause of 
action for recovery of money due under the foreign judgment. 


Mr. Rajagopalachari then referred to section 52 of the Code and the liability 
of a legal representative of a deceased person by reason of ee with the 
estate of the deceased. We are not, however, concerned with the liability of the 
defendant as such; the question is whether the Tiruchirapalli Court has juris- 
diction. It may well be that the defendant is liable even to account for the proceeds 
. of the sale of the properties belonging to his father but that fact does not necessaril 

lead to the conclusion that this liability could be enforced in the Tiruchirapalli 
Court. No authority was cited in support of this contention of Mr. Rajagopal i. 
We have no hesitation in holding that the cause of action neither in whole nor in 
part arose within the local limits of the Subordinate Judge’s Court, Tiruchirapalli.» 

Mr. Rajagopalachari next referred to section 16(d) of the Code. Under that 
provision, suits for the determination of any other right to or interest in immoveable 
property shall be instituted in the Court within the local limits of whose jurisdictioh 
the property is situate. We fail to see how this suit is a suit for determination 
of any right to or any interest in immoveable pro . The suit is a plain suit for 
the recovery of a sum of money. The prayer is for a decree against the defendant 
for the sum mentioned with subsequent interest and costs. How a suit for the re- 
covery of money, without more, can be described as a suit for the determination 
of any right to or any interest in immoveable property we are unable to Sp aeng: 
Here again, learned counsel was unable to cite any authority in support of his con- 
tention, He incidentally also referred to section 44-A of the Code of Civil Pro- 
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cedure, but for what we are unable to understand. Admittedly, there 
is no reciprocity between lon and India in the matter of execution of decrees. 


mS 3 
It follows, therefore, that the Court of the Subordinate Judge at Tiruchirapalli 
had no jurisdiction whatever to entertain the suit. 


Mr. Rajagopalachari then raised a curious contention which may be com- 
prehensively described as a plea of submission to jurisdiction. He cited to us the 
rulings in Ayoob Sali v. Thirunavukarasu!, and Subramanla Ayyar v. Annaswami Aiyar?, 
and also passiges from Dicey on Conflict of Laws, 6th Edo., page 357. We must 
confess that we are unable to follow his argument. Here were several pleas raised 
by the defendant, including the plea as to jurisdiction, plea of limitation and a plea 
on the merits. Issues were framed in respect of all the three pleas. If Mr. Raja- 
gopalachari’s contention is right it means that the learned Subordinate Judge was 
not called upon to record even a finding on the issue as to jurisdiction because, 
according to him, the defendant had submitted to the jurisdiction of the Tiruchirapalli 
Court. Naturally, learned counsel was unable to cite any authority to’ support 
this extraordinary contention. Here was a case where the defendant, admittedly, 
was not peas within the local limits of the jurisdiction of the Court and no part 
of the cause of action had arisen within such limits. The suit did not relate to 
immoveable property which was situated within such limits. The suit was based 
on a foreign decree and judgment. It was, therefore, a case of total want of juris- 
diction in the Court at Tiruchirapalli. We fail to see why the defendant could 
not raise the plea that the Court no jurisdiction along with the other pleas that 
the suit was band by time and that the suit was not maintainable on the forei 
judgment. The defendant could succeed in getting the suit dismissed even if fe 
succeeded on any one of the pleas. 


We therefore, hold that the Court of the Subordinate Judge, Tiruchirapalli, 
had no jurisdiction to entertain the suit filed by the ndent on the foreign Judg- 
ment. We allow the appeal and dismiss the suit. No order as to costs either in 
the Court below or here. 


R.M. PES Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Jusriag PANCOHAPAKESA AYYAR AND Mr. Jusriae GANAPATIA 
PILLAI. a 
Padmavathi - .. Appellant* 

v. 
Srimad Ananteswarar Temple represented by the Trustees 

K. Devados Shenoy and others .. Respondents. 

Limitation Act (DX of 1908), Artida 132—Starting point gf limitation- While the money Becoenes ae 
aterpretation deed—Part of sals price left vendes to mesi ability under i ity bend executed 
By iie of ia canaies to ott Toss MADER II PET eo Ss a e [wee e. 

I - 

raoe pa prr BAT Cs N.12 pean yin aleinn i majority by youngest of Lminors—Maintain 

The term “ when the money becomes due’? in Article 1g2 of the Limitation Act should be con- 
strued with reference to the capacity of the charge-holder to collect the unpaid money. Out of the 


consideration for the sale of the properties of the appellant's family for a sum of Rs. 28,000, executed 
by one 4 and others in 1916 a sum of Rs. 3,000 was retained by the vendec under the sale deed to 
aneet the liability due undef an indemni bond executed by A in respect of a litigation, the anticipated 
loss being in relation to the possibility of the minor children of A instituting suits with reference to 
the properties sold. 

The clause in the sale deed in regard to the sum of Rs. 3,000 retained by the vendee was to this 


effect : “ So the sum of Rs. 3,000 is retained with you (the vendee) till such time as 2 release 
deed exonerating the from the liability under the (indemnity bond) is obtained in 
your favour......you pay us the principal amount thus kept in suspense in your hands as soon 





1. (1936) 71 M.L.J. 93 : ILL.R. 59 Mad. 918. 2. (1947) 2 M.L.J. 279 : A.I-R. 1948 Mad. 203. 
* L.P.A. No. 87 of 1953- 18th September, 1957. 
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as the release mentioned above is procured in your favour”. The Youngest of the three pior 
attained majority m 1928. 


The a Hant filed the suit for recovery of the amount of Rs. 3,000, ın 1948 clainffng that as 
the release deed had not been procured till 1942, the sut was in time. 


Held : that the clause in the sale deed which was intended for the benefit of the vendee there- 


under should be construed with reference to the capacity of the charge-holder to collect the unpaid 


purchase monty that is, on ne banpening of the contingency mentioned in the deed, and the appel- 
of the clause to suit his own convenience and claim a fresh start of 


left with vendee. This event happened in 1921 the last of the minors having attained majoritty 
three years earlier in 1918, and none of the minors having filed a suit. Limitation started running 
in 1921 and the right to collect the money became barred in 1933. Consequently the suit filed in 
1948 was barred by Limitation. 

A under clause 15 of the Letters Patent against the Judgment and order 
of the Flon’ble Mr. Justice Mack, dated 6th March, 1953; in A.A.O.No. 306 of 1950, 
preferred against the order of the District Court of South Kanara, dated 25th Feb- 
Tuary, 1950 in A.S.No. 183 of 1949 (O.S.No. 17 of 1948, Sub-Court, South ara). 


K. Y. Adiga and K. P. Adiga, for Appellant. 


A. Narayana Pai, for Respondents. 
The Judgment of the Court was delivered by 
Ganapatia Pillai, 7.—This Letters Patent Appeal is directed inst the decree 
and Judgment of Mack, J., which set aside the order of remand of the District udge 
of South Kanara and restored the Judgment of the learned Subordinate Tate of 
that place. The suit out of which this appeal arises was laid by the present 
a t for recovery of unpaid purchase money due under the sale Exhibit A-2 
of the year 1916. This sale deed dealt with property belonging to the appellant’s 
family and the total price due under the deed was Rs. 28,000. Out of this, a sum 
of Rs. 3,000 was retained by the vendee, one D’Souza, to meet the liability due under 
the indemnity bond Exhibit B-r. This indemnity bond was given by koana 
Konde, one of the vendors, in regard to a litigation which releated to another pro- 
perty in O.S. No. 226 of 1912. The anticipated loss related to the possibility of 
three minor children of Ananthayya Konde abovementioned instituting suits with 
reference to the properties involved in O.S. No. 226 of 1912, and admittedly the 
oungest of these minors attained majority in 1918. D’Souza the purchaser under 
Exhibit A-2, sold the property to Ananteswarar Temple, the respondent in this 
ap some time in 1934. The suit was dismissed by the learned Subordinate 
2 on the finding that under Article 132 of the Limitation Act the suit should 
ve been brought within 12 years from the date of the sale deed Exhibit A-2. There 
are also other findings of the learned Subordinate Judge which it is not necessary 
to deal with for the p e of this appeal. The learned District Judge set aside 
this finding of the learned Subordinate Judge on the question of limitation by taking 
the view that according to the term in ibit A-2 the plaintiff had 12 years from 
the date when a release deed was procured from the persons who were entitled 
to the benefit of the indemnity under Exhibit B-1 and since the release deed had not . 
been so procured till 1942, the suit was in time. Mack, J., disagreed with this view 
ahd held that the term “when the money becomes due” occurring in Article rg¢ 
of the Limitation Act should be construed with reference to the capacity of e, 
charge-holder to collect the unpaid purchase money, in this case on the Si i 
of the contingency mentioned in Exhibit A-2. The term in Exhibit A-2 is as follows : 
“So the sum of Rs. 3,000 is retained with you the vendec) till such time as a proper release 
exonerating the property the liability under the is obtained in your favour. You should 
pay interest on the said amount of Rs. 3,000 at g4 per cent. per annum on the 14th June every year 
and you should pay us the principal amount thus kept in suspense in your hands as soon as the release 
mentioned above is procured in your favour ”. 
The interpretation of this clause ted by the learned District Judge would 
lead to the absurd result that if for some reason or other the party interested in 


( 


PS \ 
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getting the release seiseny SiN args or abandons such getting, the starting point of 
the eriod of limitation will be indefinitel ned. We entirely agree with 
npa when he says that this term in Exhibit -2 was intended only for the be- 
nefit of the vendee. The plaintiff in the suit the appellant before us, could not 
take advantage of this clause by causing P.W. 1 to execute a release deed in 1942, 
nine’ years after the period of limitation had run out and then claim a new starting 
point of limitation from that date. The true principle is that the unpaid purchase 
money became due that is payable according to the true construction of Exhibit 
A-2 the moment the liability under Exhibit B-1 was extinguished either by efflux 
of time or otherwise or by voluntary act of parties like execution of the contemplated 
release deed. Once the liability was extinguished it was open to the vendor to 
‘claim the sum of Rs. 3,000 left with the vendee. This event happened in 1921. 
The last of the minors had attained majority three years earlier, and none of the 
minors had filed a suit. Consequently we agree with Mack, J., in holding that the 
unpaid purchase money claimed in the suit became payable in 1921 and the period 
of lame on started running then. The right to collect this money had become 
barred even in 1933, one year before the datewhen the Ananteswarar Temple 
urchased this property and this suit was filed only in 1948. This appeal is there- 
ore dismissed, but in the circumstances, without costs. 


PRN. ' a; Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justiag PANGHAPAKESA AYYAR. 
Varadarajulu Reddiar .. Potitioner* 


v. 
Venkatakrishna Reddiar and others ° -= Respondents. 


Court-Fees Act (VLI of 1870) as amended in Madras, section 7 (iv) b)—Scope—Swit for partition —Reply 
Me Gale reaa ee ni le. 

In the majority of tion suits a reply notice will deny the right to partition and also deny 
joint possession. Te would be unjustiGable or even ilu for tree A oo ee ae laintiff secking 
pee to pay Court-fee under section 7 (iv) (6) and deprive him of the might given to him under the 
w to file a suit for partition paymg Court-ice only on that basis. 


In re Sathappa Chettiar, (1954) 2 M.L.J. 400 : LL.R. (1955) Mad. 810, distinguished. 
Petition under section 1 15 of Act V of 1908, praying the High Court to revise 


the order of the Court of the Subordinate Judge of Cuddalore, dated 27th August, 
1955, and made on checkslip in O.S. No. 78 of 1955 


K. S. Desikan, for Petitioner. 
N. R. Raghavachariar, for Respondents 1 and g. 


V. Ramaswami for the Additional Government Pleader (K. Veeraswami), on 
behalf of the State 
The Court made the following 
Orper.—This is a petition by one Varadarajulu Reddiar, the plaintiff in 
O.S. No. 78 of 1955 on the file of the Subordinate Judge, Cuddalore, for revising 
‘and setting aside the order of the learned Subordinate Judge directing him to pay 
Court-fee under section 7 (v) of the Court-fees Act on a sum of Rs. 38,000 
the market value ofall the unalienated properties claimed by him to be liable 
to be partitioned in the suit. The main basis for the lower Court’s order 
was that the allegation of joint possession set up by the plaintiff as regards them was 
belied, at least TEE six items of properties, the old house, the new house 
and four plots of land by the admission of the plaintiff himself in O.S. No. 
49 of 1953, District Munusifs Court Tindivanam, wherein he had resaly 
stated t, in or about 15 years ago, that is, about 1938, the house GHJE 
(old house) and items 2 and g of the plaint fell to his shares, the house 
OS eee 


*C.R.P. No. 1191 of 1956. 11th October, 1957. 
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MLPO (new house) and the properties AENM and QMINEVS fell to the p 
of defendant 1 and were exclusively enjoyed by him thereafter, and he was i 
the kist for the lands separately though, no doubt, he alleged that some alla and 
all other immoveable and moveable apane were enjoyed in common even after 
such partition. Mr. K. S. Desikan, de earned counsel for the petitioner, could not 
get over this admission, and, indeed, did not want to get over it. But his conten- 
tion was that, in addition to the Court-fee already paid on the plaint, only Court-fee 
on the market value of the above six items could be demanded, and not Court-fee 
on the value of all the unalienated properties covered by the part®ion suit. He 
pointed out that, but for that admission in that suit, whose plaint was asked, in 
the plaint in this suit, to be treated as pat of it, the petitioner need not have paid 
ee than the Court-fee he already paid as for an ordinary partition 
suit. tisso. But that, of course, will not help him when it is a question of 

ing the Court-fee under section 7 Wi on the market value of the above six items, 
in addition. The question, then, is whether the lower Gourt was justified in de- 
manding Court-fee on the market value of all the other unalienated items moveable 
and immovable, covered by the suit also. Mr. Desikan submitted that it was not ; 
and I agree with him. The learned Additional Government Pleader contended 
that, since, in the reply notice, the first’ defendant had denied the. right of the 
plaintiff to partition regarding the other unalienated items also, alleging that there 
was no joint ion regarding them and that a complete con kad already 
teken place, e plaintiff should pay Court-fee under section 7 (v), or at least under 
section 7 (iv) b, regarding those other items. I cannot agree. The ruling of a 
Bench of this Court in In re Sathappa Chettiar, relied on by the Additional Govern- 
ment Pleader, will have no application to the facts of-this case, as, there, the right 
to a share was given up, on ihe plaintiff’s behalf by his guardian, and then it was 
sought to be resuscitated, and, sosection 7°(iv) (b) of the Court-Fees Act was held 
to apply, as the suit was oneto enforce a right to a shars in the property on the ground 
that it continued to be joint family property, despite the prior giving up. Then, 
the learned Additional Government Pleader urged that whenever a reply notice 
to the person seeking partition denies his right to partition and denies joint ion 
of the propérties, that will be enough to bring the operation ofsection 7 (iv (b). The 
argument is unsustainable. In the majority of partition suits, a reply notice will 
deny the right to partition and also deny joint possession. For the reason, to compel 
the hlaintiff secking partition to -pay -fee under section 7(iv) (6), and to de- 
prive him of the right given to him under the law to file a suit for partition, paying 
Court-fee only on that basis, will be unjustifiable and even illegal. 


In the end, therefore, I modify the order of the learned Subordinate Judge and 
direct the petitioner to pay Court-fee, in addition to the Court-fee mp uae 
on the market-value of the old house, new house and the four bits of land erred 
to above to be ascertained by the lower Court either by appointing a commissioner 
or by any other satisfactory method. The direction that the petitioner should pay 
any more Court-fee (on the other unalienated immoveable properties or moveable 
properties), than what has been mentioned above, is set aside. One month’s 
time is given to the petitioner to pay the additional Court-fee after the amount 
due is determined by the lower Court, after valuing the six items. In the circum- 
stances, all the parties will bear their own coasts. 7 


Mr. K. S. Desikan prays for pan to put in an amendment petition in 
the lower Court, if the petitioner thinks fit, dropping the claim to partition of the 
old house, new house and the four other properties (partitioned already according 
to O.S. No. 49 of. 1953), and escape the payment of the additional Court-fee 
ordered by me. He is free to do so. 


V.B. 





Ordsr modified. 





1. (1954) a M.LJ. 400 : LLR. (1955) Mad. 810. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusricz RAyJAGOPALA AYYANGAR. 


A 


T. Manickavasagam Chettiar .. Petitioner" 
U. 
The Income-tax Officer, Special Circle, Coimbatore .. Respondent. 
Income-tax Act (XI of 1922), section 95—Scope of. 


The return ofan assessee included the dividends received from a i company declared 
for a particular year of account of the company and the assessment order was based on thet return. 
But during the same accounting year of the assessee he was deemed to have received another item of 
dividend the same company. But there was no error in the assessment order in so far as the 
return submitted for that year was concerned. In the circumstances, 

Held, that the non-inclusion of item in a return leading to under-assessment could be rectified 
only by recourse to section 34 of the honetak Act and not to section 35 which is applicable only 
to cases of errors apparent Bn the record. Errors in assessment due to non-inclusion of mcome 
from an entire source or non-inclusion of certain items under a partia source are not errors 
rectifiable under section 35 of the Act. But where the original order of assessment was based ona 
particular assumption which is proved to be erroneous later it could be: rectified by recourse to 
acction 95 of the Act. 

Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavits filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the Records in G.I. ee 
of 1946-47, dated 3rd tember, 1951 and G.I. No. g of 1946-47, dated 7th 
September, 1951 on the file of the Income-tax Officer, Special Circle, Coimbatore, 


respectively and quash the said orders. 


K. R. Ramaswami for M. Subbaroya Ayyar, V. Sethuraman and S. Padmanabhan, 
for the Petitioner in all the Petitions. 

C. S. Rama Rao Sahib, Special Counsel for Income-tax on behalf of the Res- 
pondent in all the Petitions. 

The Court made the following 

Orprer.—These three writ petitions raise for consideration the proper inter- 
pretation of section 35 of the Income-tax Act and are directed to question the legality 
of orders of the Income-tax Officer making additions under section 35 of the Act 
to the tax liability of the respective petitioners as determined by a completed assess- 
ment. 

The questions raised in W.P. No. 886 of 1956 and W.P. No. 1006 of 1956 are 
common while the point to be considered in W.P. No. 1527 of 1956 is slightly 
different. I shall first proceed to consider W.P. Nos. 886 and 1006 of 1956. 

Manickavasagam Chettiar and Sundaram Chettiar are respectively the peti- 
tioners in the two petitions. Both of them are shareholders in a private limited 
company by name the East India Corporation. These petitions are concerned 
with the assessment of these two individuals for the assessment year 1946-1947, 

Both Manickavasagam’s and Sundaram’s assessments for the year in question 
were completed on 31st December, 1950. One of the sources of income disclosed 
in the returns and accepted by the Income-tax Officer was ‘“‘ dividends from 
sompanies ” and among these were sums of Rs. 105 and 120 respectively which 
they had received as dividend from the East India Corporation. The company’s 
year of account was that ended goth June of each year. For the year ended 
gth June, 1944, the company had declared dividends at a general body meeting 
in December, 1944. But the dividend was actually distributed and paid to the share- 
holders only on grd December, 1945. Asa result of this distribution ickavasagam 
received a sum of Rs. 105 as dividend and Sundaram Rs. 120. These sums were 
included by these two assessees in the returns which they submitted. These figures 
of Rs. 105 and Rs. 120 as dividends from this company were accepted by the 
Income-tax Officer who passed a final order of assessment on 31st December, 1950. 





* W.P: Nos. 886, 1006 and 1527 of 1956. 12th November, 1957. 
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had been taken against the East India Gprporation ynder section 
23 in respect of its distribution of dividend for the company’s account year }nded 
oth June, 1945. The general body meeting of the company which pgased the 
ce sheet for this year declared no dividends and it was the propriety of this 
act on the part of the general body that was canvassed in these p ings against 
the - On 28th February, 1950, the Income-tax Officer, Special (North 
Circle, Madras) passed an order and he declared, f 
“that the undistributed portion of the company’s assessable income for the year ended goth 
June, 1945, less taxes thereon which has been worked out to be Rs.17,908 will be deemed to have been 
distributed as dividends among the shareholders on 31st December, 1945, the date of the General 
Body Meeting.” > 
The amount due to have been received by each of these two petitioners who 
were shareholders in this company was computed by this officer as follows :— 


Manickavasagam Chettiar 35 shares Rs. 2,507. 
Sundaram Chettiar 30 shares Rs. 2,149. 


It is common ground that the Income-tax Officer who completed the assessment 
of these two assessees on 31st December, 1950, accepting the returns as regards the 
quantum of dividends received by them was not aware of the order passed under 
section 23-A on 28th February, 1950. When however he was appraised of this 
fact he issued to these two assessees petitioners notices under section 35 secking to 
rectify the assessment completed on gist December, 1950, by the addition of Rs. 
2,507 and Rs. 2,149 AB cine . The assessees ob on various grounds, which 
included an attack on e legality of the order under section 23-A on the company 
based upon the constitutional invalidity ofsection 23-A itself. The Income-tax Officer 
overruled all these objections and made the additions which he proposed in the 
notices. The petitioners took the matter in appeal to the Assistant Appellate Com- 
missioner. The appeal was dismissed on the ground, inisr alia, that no appeal 
lay from an order under section 35. A further appeal to the Tribunal met with 
the same fate and an attempt by the petitioners to have a reference to this Court 
of the points involved under section 66 (1) of the Act also failed. After all these 

ings before the departmental authorities and the Tribunal, the petitioners 
ve now approached this Court with the petitions now under consideration. 


Most of the objections raised by the petitioners in challenge of the validity 
of the order under section 35 have now disappeared and the only contention 
now urged, as I already stated in the opening, is whether on a proper construction 
of section 35 of the Income-tax Act the jurisdiction of the officer extended to the 
correction of the assessment which he effected by the order now impugned. 


The reasoning upon which the Income-tax Officer passed his order which 
was sustained by the Appellate Assistant Commissioner and the Tribunal (though 
as I stated before the latter two upheld a preliminary objection by the department 
to the maintainability of the proceedings before them) was briefly this : The assessees 
had included in their returns the dividends received’ by them from the East India 
Corporation during the year of account. The sums which they had included were 
only Rs. 105 and Rs. 120. Even before the date of the final order of assessment 
gist December, 1950, the Income-tax Officer hadjon 28th, February, 1950, passed an 
order under section 23-A on the East India Corporation. By reason of that Order” 
the shareholders of the company were under the statute deemed to have received 
further sums noted against each in that year. It was because of the ignorance on 
the part of the Income-tax Officer who dealt with the assessments of eat petà. 
tioners that the further sums of dividends statutorily deemed to have been received 
by the assessees were not included in the computation of their assessable income. 
This was a mistake apparent from the records within the meaning of section 35. 


The correctness of this reasoning was disputed before me in these petitions. 
I will however premise the discussion as to the scope of section 35 by referring to 
one fact which escaped the attention of the departmental authorities and the 
Tribunal in dealing with this matter. The dividends of Rs. 105 and Rs. 120 re- 
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ceived from the East Indja Corporation disclosed in their returns and included ‘in 
the aessments were dividends declared by the Company for the Company’s 
account year ended goth June, 1 whereas the order under section 23-A was in 
relation tð'declaration of dividends tor the next account ended goth June, 1945. 
I am pointing this out even at this stage because if what was included in the 
assessment was one particular item of income and the “record” before the Income- 
tax Officer disclosed a mistake in that figure, the jurisdiction of the Officer to correct 
that mistake under section 35 would be undoubted. In the present case the facts 
are different. Jhe figure of the dividends included by the assessees in their returns 
and in the assessment order, dated g1st December, 1950, had not undergone an 
alteration by reason of the order passed under section 23-A. On the other han 
the effect of the order under section 23-A was to add a new item of income “ deemed ”” 
to have been received by the assessees during the assessment year 1946-1947. 


To examine the legal position I shall first take a case where the entire source 
of income—say income from dividends is omitted in a return on the basis of which 
an assessment order has been That omission might be wilful or inadvertent 
or might be due to the fact that it was not or could not be within the knowledge 
of the assessee.. In the contingencies above referred to an assessee would be cer- 
tainly under-assessed and generally speaking the provisions of section 34 would be 
attracted. One thing however is clear that the under-assessment in such cases 
cannot be rectified by recourse to the provisions of section 35 and that would be so 
notwithstanding that the records of the assessment of the company might be before 
the department and these records would have disclosed the distribution of dividends 
to the shareholders. This position seems to be tacitly accepted inthe orders of 
the departmental authorities and the Tribunal passed on the assessees in the present 
case. Indeed learned counsel for the department conceded that this would be so. 


The next type of cases to be considered would be where the income from a 
ar source, namely, dividend is included in the return and in the assessment. 
ut there is an omission to include an item within that particular source. The 
case I have in mind is where the assessce’s return discloses a receipt of devidends 
from companies but he does not include in it the dividend factually received from 
one particular company. In such cases the records of the assessment of the i- 
cular company concerned which might disclose a distribution of dividend might be 
before the officer and available to him but this cannot justify the rectification of the. 
assessment under section 35 by including the dividend from this company. i 
could only be done by resort to the provisions of section 34. This position also I do 
not understand the learned counsel for the department to contest. 


Next comes the case now on hand. The assessment order included dividentis 
from a particular company for one particular account year of the company. ‘There 
was no error or mistake or under-statement in regard to the figure ting to that 
year. As I already stated if there had been any error in: to that figure this 
could have been rectified under section 35. But during the same account year 
of the assessee, the assessee had received or must be deemed to have received, 
another item of dividend from the same company. , Both these cases of actual re- 
ceipt or deemed receipt must stand on the same footing as regards error. Suppose 
during the same account year of the assessee he had received further dividends 
‘from the company in respect of a different account year of the company. The 
non-including of this item in the return and in the assessment would certainly lead 
to an under-assessment and could be rectified under section 34. In my opinion 
it cannot be rectified under section 35. I can see no sensible distinction between 
a case of an entire omission of dividend received from a particular company and one 
where one item of receipt from a particular company is disclosed but not another. 
From this it would follow that the same rule must govern a further “deemed” receipt 
of dividend from a company. 

The only features of the case stressed by learned counsel for the department 
were two: (1) The order -under section 23-A was passed on 28th ene: 1950, 
long before the assessment order and if only the Income-tax Officer had looked into 
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the records of the company’s assessment, the assessment wae not have been 
without taking to account the dividend “deemed” to have received. Thyre is 
-no doubt that factually it would be so. But this in my opinion is not d ina- 
tive if the question whether the original order of assessment was vitiated BY mistake 
apparent from the record. If this argument of learned counsel for the department 
were to prevail, the same rule would apply to cases where no income from divitlend 
was included in the original assessment order, a ition however which learned 
counsel for the department did not assert. I therfore consider that though plausi- 
ble this contention deserves to be rejected. 


The second point urged was that the present assessees had been expressly named 
in the order under section 23-A on the East India Corporation as having received 
the dividends and that it was therefore the statutory duty of the Income-tax Officer 
dealing with the assessments of the present petitioners to correct the discrepancy 
between the two records—the present assessment orders, dated 31st December, 1950, 
which did not include the “deemed” income and the order under section 23-A, dated 
28th February, 1950. This argument, in my opinion, is merely another form of the 
argument which I have just now dealt with. Mr. Rama Rao Saheb referred me 
to the decision of the Privy Council in Commissioner of Incoms-tax v. Khemchand Ramdas}, 
and urged that on the passing of the order under section 23-A the basis of the assess- 
ment orders, dated 31st December, 1950, underwent a modification and that the 
Income-tax Officer in ing his orders under section 35 was merely giving effect to 
that modification. I am afraid that this decision cannot help the Revenue in the pre- 
sent case. The basis of the assessment orders, dated 31st December, 1950, was that for 
- the account year of the East India Corporation ended goth June, 1944, the assessees 
had received dividends amounting to Rs.105 and Rs.120 during their account year. 
There was no error in this and thisfigure of the dividend never underwentany change. 
What happened however was that the Company was “deemed” to have declared 
dividends during its account year ended goth June, 1945. The assessees had included 
no portion of this dividend in their returns and na y 30, because at the general 
body meeting of the East India Corporation at the end of 1945, no dividends were 
declared. No doubt during the assessees account year they had disclosed a receipt 
of dividend? from the company for the latter’s account year ended goth June, 1944. 
If the date of the declaration of the dividend at the general body meeting were to be 
the test for determining the date when the shareholder should be held chargeable 
with the receipt of the dividend, the dividends received for the account year ended 
goth June, 1944, would have gone over to the assessees’ earlier assessment year. But 
evidently since the company actually paid the dividends much later than the date of 
the declaration and the assessees included this dividend as having been received 
during their account year the concerned assessment year being 1946-47. It is not 
now necessary to consider whether the attribution of the dividend in the assessment 
of the assessees for 1 on a correct interpretation of section 16 (2) of 
the Income-tax Act. But t I am concerned to point out is, that the inclusion of 
this dividend in the assessees’ assessment for 1946-47 cannot obscure the fact that it 
as Ead WE ee of the company which was wn- 
affected by any order under section 23-A. my judgment heehee the error that 
there was in the assessment orders, dated gist December, 1950, With which these 
two petitions are concerned was not one rectifiable under section 35 of the Act. . 


The result is that these petitions are allowed and the rules are made absolute. 
There will be no order as to costs. 


W.P. No. 1527 of 1956.—The facts in this case are different from those in the 
petitions I have just now dealt with. The petitioner Sundaram Chettiar is the same 
as the petitioner in W.P. No. 1006 of 1956. The case is concerned with the assess- 
ment of the petitioner for 1947-48. The petitioner was a shareholder in several pri- 
vate com es including one by the name of Sudaram & Co., Ltd., in which he was 
a major older. At the time ofthe petitioner’s assessment the assessec declared 
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that go dividend from these companies was included in his return because such divi- 
den not been declared. Even at that stage, the taking of proceedings against 
these 6thé? companies including Sundaram & Co., Ltd., under section 23-A of the Act 
was under contemplation. In view of this the assessee agreed to the completion 
of his assessment on the basis thatif any order was passed under section 23-A 
against these other companies the assessment then completed might be ified 
by including such sums as would be deemed to have been received by the petitioner 
as a result of guch orders. The assessment order contained this reservation in 
these terms : 

“The asscssce is a shareholder in a number of private companies. It is likely that the i- 
sions of section 23-A of the Act will apply in the case of same of these companies and the undistributed 
profits of these companies will be deemed to have been distributed to the assessce during the account 
year ended 31st March, 1947. The asscssce’s representative bas agreed that if the provisions of sec- 
tion ag-A of the Act are invoked in the case of private companies the asscasce will have no objection 
to the assessment for 1947-48 being revised later on irrespective of time limit ”. 

On this basis the assessment was completed on goth November, 1951. As contempla- 
ted an order under section 23-A was passed against Sundaram & Co., Ltd., on 18th 
March, 1952. According to that order, a sum of Rs. 43,959 was deemed to have 
been distributed as dividends, among the shareholders Mee adara, & Co., Ltd., 
on 24th December, 1946 (the date of the general body meeting of the company) from 
out of the profits of the ended goth June, 1946. The assessee’s of the 
dividend thus deemed to have been received was Rs. 36,633 net which when grossed 
amounted to Rs. 53,284. On this being cornmunicated to the Income-tax Officer 
dealing with the assessment of the petitioner he issued a notice on 8th April, 1953, 
calling for objections as to why the asseasment should not be rectified under section 
35. The assessee objected to the rectification on various grounds. But the Incom: 

tax Officer overruling these objections passed an order on goth June, 1953, ase ee: 
the assessment as proposed. In this case also the petitioner filed similar appeals an 

took other steps as have been mentioned in W.P. No. 1006 of 1956 and: these further 
P ings ended in the same manner. He has now approached this Court with 
this petition under Article 226 of the Constitution. 


a 

Two points of difference might be noticed between the petitions just now dealt 
with and W.P. No. 1527 of 1956. The first relates to the order under section 23-A 
being passed subsequent to ihe date of the assessment order against the petitioner. 
Ifas I have held the existence of an order under section 23-A even on the date of the 
assessment did not by itself Ue ss rectification under section 35 the present case 
a to be a fortiori. On the date when the order of assessment was passed, itwas 
right. The fact that by reason of subsequent events the assesse was deemed to Lave 
been in receipt of other income not included in the original assessment would not be 
a ground for reopening an assessment which on the date it was made was correct. 


But this cannot carry the petitioner to the full length necessary to succeed in this 
petition. This is because even at the date of the order of assessment both the assessee 
as well as the assessing officer were alive to the possibility of an order under section 
23-A on the private companies in which the assessee held a controlling interest and 
it was as a result of the recognition of this fact that the reservation I have extracted 
earlier was made The question I have now to consider is the legal effect of this 
state of affairs. It is no doubt true that on the scheme of the Indian Income-tax 
Act there cannot be piecemeal assessments. This is far from saying that where the 
bgsis upon which an assessment proceeds is later found to be erroneous it cannot 
be rectified by recourse to section 35. In regard to this point I consider the submis- 
sion of learned counsel for the department relying on the rinciple of the decision 
of the Privy Council in Khemchand’s case, to have force. Khemchand’s case}, the 
basis of the original order of assessment was that the assessee was a registered firm 
and it was because of such an assumption that no super-tax was levied in the original 
order of assessment. Subsequently, however, that basic fact ceased to exist by 
reason of an order cancelling registration of the firm.. If the firm was i 
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the assessee was bound to pay super-tax. The Privy Council held that the faijure to 
im: super-tax in the altered circumstances was a mistake which coul recti- 
Bed ander section 35 within the time limited by the provision. Theif Lořdships 
said : 


“ In their Lordships’ opinion, the case clearly would have fallen within the provisions of tection 
35 had the Tncome-tax Officer exercised his powers under the section within one year from the date 
on which the earlier demand was served upon the ents. For, looking at the record of the 
assessments made upon them as it stood after the can tion of the respondent's tion—and 
the order ing the cancellation would have formed part of that record—it “ould be apparent 
that a mistake been made m stating that no super-tax was leviable.”’ 
I consider that the principle of this decision applies to the facts of this case. The 
common irae o and the basic assumption on which the assessment order, 
dated goth November, 1951, proceeded was that no order under section 23-A would 
be passed on companies in Which the petitioner was a shareholder relative to the 
assessment year 1947-48. On that basis when an order under section aa was 
eR EE ERSE F TE E ¢ apparent from the record within 
e meaning of the ruling in Khemchand’s case!. I therefore hold that the Income- 
tax Officer was within his jurisdiction in rectifying the error under section 35. 

The result is that the petition is dismissed and the rule nist discharged. In view 
of the order as to costs passed in W.P. Nos. 886 and 1006 of 1956 there will be no 
order as to costs in this petitidn also. 

RM. ——- W.P. Nos. 886 and 1006 of 1956 

allowed and W.P. No. 1527 of 
1956 dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justiqgg BALAKRISHNA AYYAR. ' 
The State of Madras represented by the Collector of Tanjore 

and others ..  Abpellants*. 

Madras al Sales Tax Act (IX , section —Applicability—P otection undsr—. 7 
2 jl ih hee ax Act (IX of 1939) 17 (2) pplicability—P) Jf applies 

- Section 17 (2) of the Madras General Sales Tax Act, 1939, is intended to protect cases of officers 
acting under the Act under an erroneous view of the law or where they roceed in the belief that 
certain facts exist which justify that action though later on it turns out t the facts are different, 


The section cannot be invoked in cases of reckless exercise of authority when there is a total want 
of bona fides. 


Where the officers of the Sales-tax Department illegally attach the private property of the 
President of an Association registered under the Socicties Registration Act, for recovery of tax due 
by the Society the attachment is illegal and would give rise to g claim for damages. 

Appeal against the decree of the Court of the Subordinate Judge, Mayuram, in 
Apra Suit No. 14 of 1956, preferred against the decree of the Court of the District 
Munsiff of Sirkali in Original Suit No. 20 of 1955. 

The Government Pleader (B. V. Viswanatha Ayyar), for Appellants. 

The Court delivered the following 

Jupemenr.—In 1946 the proprietors of some hotels in the town and taluk of 
Sirkali constituted themselves into an association called the Sirkali Taluk Hotel- 
Keepers Association, with the object of peu up an organisation that would inter 
alia effectively represent their grievances to the authorities. The Association was 
registered under the Societies Registration Act. Subramania Ayyar, the plaintiff, 
was the first elected president of the Association till some time in 1951 when he 
resigned. While the plaintiff was the president of the Association it purchased 
various commodities necessary for the business which its members were carrying on 
and distributed the articles among them. In respect of such purchases and sales the 
Association was assessed to tax under the Madras General Sales Tax Act for the 
years 1950-1951 aud 1951-1952. The officers of the Department were unable to 
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eo § the tax from the “Association. The Assistant Commercial Tax Officer then 
wrote to the second defendant who was the Special Deputy Tahsildar to collect the 
arreafs A tax from the Association. 


On 26th His pee 1954, defendants 2, 3 and 4 went to the premises of the 
plaintiff, attached a box which contained a sum of Rs. 283-11-0 and took it 
away. The money and the box were the separate property of the plaintiff. The 

laintiff complained to the Collector of Tanjore that the attachment was illegal 
ae he got no nedress from that officer and so he filed a suit for damages against defen- 
dants 1 to4. Of these the first defendant is the State of Madras represented by the 
Collector 6f Tanjore, the second defendant is the Deputy Tahsildar who effected the 
attachment ; the third defendant is a person who accompanied the second defendant 
and the fourth defendant is the local village Munsiff. The District Munsif dismissed 
the suit. 

On appeal the learned Subordinate Judge allowed the appeal and granted 
declaration that the attachment made on 26th August, 1954, is illegal and improper. 
He also gave a decree in favour of the plaintiff directing ae first defendant to return 
the attached pro Š a Sach a app eds oa ia 
second defendant. e rest of the claim as against defendants g and 4 was dismissed. 

Defendants 1, 2 and g have preferred this appeal. 


I may at once dispose of a question of fact which was mentioned to me. It 
was suggested that the plaintiff handed over the cash voluntarily, and, in support of 
that suggestion I was referred to the evidence of D.W.1. But ing the evidence 
as a whole I do not get that impression at all. No doubt the plaintiff voluntarily 
produced the box and opened it, but it is perfectly clear that he objected to the 
attachment. The evidence of the witness is that the officer advised the plaintiff to 
avoid distraint by paying the tax. But the plaintiff said that he would do no such 
thing and in effect dared him to go on with the attachment ; far from surrendering 
proceeding, voluntarily he had in fact entered an indignant protest to the entire 


P . 

The learned Government Pleader argued that the objects of the Sirkal. 
Taluk Hotel Keepers’ Association do not come within the scopt of section 
20 of the Societies Registration Act, that in consequence the Association could not 
have been registered under the Act, that as a further consequence it became a 
partnership consisting of all its members and that by reason of this consequence 
the properties of the plaintiff who was amember of the Association could beattached 
to realise a debt due from the Association. I shall assume for the moment that the 
Association could not have been registered under the Societies Registration Act. 
But, granting that, I am not able to follow by what legal process the Society became 
a partnership and its members partners of one another. Leaving out the case of 
munors and junior members of a joint family, a partnership is created by a conscious 
contract between the parties. “A partnership can be created only by an agreement 
the object of which is to share the profits of a business carried on by all or any of them 
acting for all.” (Vide section 4 of the Partnership Act.) The very circumstance that 
the Society was regi under the Soceities Registration Act is inconsistent with 
any agreement or intention to share its profits. I am not, therefore, prepared to 
eagree that because the oh eet under the Societies Registration Act was invalid 
or improper, it had the effect of constituting the members of the society into a part- 
nership. From this, it follows that the attachment was illegal: Government are in 
wrongful possession of the property of the plaintiff and they must give it back to him. 


Tt was next argued that in any case the suit is bad by reason of section 17 (2) 
of the Madras General Sales Tax Act. The ment of the learned Government 
Pleader is that this section confers complete and comprehensive protection on the 
defendants in this case. It seems to me that the argument extends the scope of the 

tection conferred by section 17 beyond all reasonable and legitimate limits. 
Bag activities are various and diverse. Doubts frequently arise whether any 
part of the Act applies to particular situations, and, if so, to what extent. Officers 
of Government who have got to administer the Act may proceed in the belief that 
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certain facts exist, but later on it might turn out that the fitcts were different. , They 
may also be acting under an erroncous view as to the scope of the law. e scc- 
tion is intended to confer protection in such and similar cases and cannotJ€isvoked 
in cases of reckless exercise of authority when there is a total want on bona fides. If 
‘the i eae of the learned Government Pleader were right, it would be open to 
‘the o of the Sales-Tax Department arbitrarily to take away the property of “A” 
to realise arrears of sales tax due from “B” and “A” cannot have the protection of 
the Courts. I enquired of the learned Government Pleader whe in this parti- 
cular case the second defendant had acted under the advice of the | Government 
Pleader and I was told that he had not. The evidence of D.W. 1 which the learned 
Government Pleader placed before me suggests that the plaintiff was angry and 
protested angrily. In effect, he dared the second defendant to attach his property 
and the second defendant dared. He must have been perfectly aware that he had 
no authority to do what he did. 


In the circumstances, I am not prepared to hold that section 17 applies to the 
facts of this case. The Second Appeal is dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice BALAKRIBHNA AYYAR. 


V. Kuppuswami and others .. Petitioners* 
D. - 
\ 
Sri Subramaniaswami Devastahanam at Tiruvidakkazhi by its 
Trustees Kanakasabhai Pillai and Muthuramalinga Chettiar 
and others ..  Respondenis* 

Madras i Tenants Protection Act (XXV of 1955), section 6-A—Trangfer of suits by Cil Court— 
When could bs vitioating tenant entitled to the bene fits of the Act—Scope of. 

It is no doubt tme that section 6-A of the Madras Cultivating Tenants Protection Act, 1955, 
as amended by Act XIV of 1956 provides for transfer of certain suits Civil Courts to the Revenue 
Courts established under the Act. But having regard to the scheme of the Act and the language of 
the section before a Civil Court can transfer a preceeding under section 6-A of the Act, ıt must be 
satisfied that the tenant is not only a cultivating tenant as defined by the Act ; he should also be en- 
titled to some benefit or other er the Act. both these conditions are not satisfied, no question 
of any transfer under section 6-A of the Act will arise. It may be that in coming to a conclusion 
whether a suit has to be transferred or not the Civil Court may have to determine certain questions 
which are exclusively within the jurisdiction of the Revenue Courts under the Act. But this cannot 
affect the interpretation of the specific words of the section, viz., “cultivating tenants entitled to the 
benefits of the Act”. 

Quaere : Whether in view of the expression ‘benefits of the Act’ used in the plural, it is 
necessary that the tenant should be entitled to all the benefits of the Act before he could seck a 
„transfer under section 6-A ? 

Petition under section 115 of Act V of 1 praying the High Court to revise 
the order of the Court of the Subordinate Judge of Mayuram, dated ist July, 1957 
and made in I.A. No. 622 of 1956 in O.S. No. 41 of 1956. 


G. R. Fagadisan and T. S. Srinivasan, for Petitioners. 

R. Gopalaswami Ayyangar, R. Pitchai and K. Natarajan, for Respondents. è 

The Court delivered the following 

Juvoment.—O.S. No. 41 of 1956 on the file of the Subordinate Judge, Ma 
is a guit by the trustees of the Subramaniaswami Devasthanam at Thiravidekkazhy 
and a person named Muhammad Ali claiming to be a lessee from the devasthanam, 
for the issue of an injunction to restrain the defendants from interfering with 
the plaintiff’ possession of the suit properties. 

Thirty three persons were impleaded as defendants in the suit. On behalf 
of all of them the first defendant filed a written statement in which, among other 
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things, the plea was taken that, only the revenue Court had jurisdiction to try the 
ae On 21st November, 1956 the defendants filed I.A. No. 522 of 1956 praying 
that fork, Ne of 1956, be transferred to the file of the Revenue Divisional Officer, 
Ma c transfer was asked for on the basis of section 6-A which was in- 
troduced into Madras Act XXV of 1955 by Madras Act XIV of 1956. To that 
section I shall return presently. The learned Subordinate Judge dismi the 
application. The defendants have therefore come to this Court. 


Section g (a) of the Act defines tht expression ‘ cultivating tenant’. Three 
classes of persons are included in that definition : (1) a person who carries on personal 
cultivation under any tenancy agreement, (2) any person who holds over and continues 
in possession after the determination of the agreement of tenancy and (3) the heirs 
of such persons. Section 3 prohibits Jandlords from evicting cultivating tenants, 
but this prohibition is subject to certain limitations. One of them is this. If the 
tenant is in arrears with his rent at the commencement of the Act and does not pay 
those arrears within six weeks after the commencement of the Act, he loses the pro- 
tection against eviction. Similarly in respect of arrears ing after the commence- 
ment of the Act the tenant loses his right of not being evicted if he fails to pay the 
rent within a month of its becoming due. Then follow other provisions ling 
these rights to be worked out but they are not at present relevant. Under section 
4 of the Act a cultivating tenant who has lost his possession is given a right to be 
restored to possession under certain circumstances. The nature of that right and 
the limitations attached to that are also set out in section 4. Section 4-A confers 
on a landlord the right to resume the land for nal cultivation under certain 
circumstances. Then there is section 6-A which runs as follows : 

“Ifin suit before Court for i > or inj ion i tion to, sitis 
proved by afidavit or othermce that the Tefendant Matas RNE, e aa 
of thıs Act, the Court shall not proceed with the trial of the suit but shall transfer it to the Revenue 
Divisional Officer who shall thereupon deal with and dispose of it as though it were an application 
under this Act and all the provisions of this Act shall apply tosuch an application and the appli- 
cant.” 


The question I have to determine here is what do the words “‘cultivating tenant 
entitled to the benefits of this Act” mean ? It will be noticed that the Word ‘benefits’ 
is in the plural and therefore if some one were to say that before a cultivating tenant 
can call in aid section 6-A he must be entitled to all the benefits under the Act or 
to more benefits than one under the Act, he would not be running counter to the 
rules of grammar. But since that contention has not been raised before me I need 
not go into it. 


Mr. Jagadisa Aiyar argued that in the context the expression “ apiece! i 
tenant entitled to the bacik of this Act” only means a cultivating tenant as d 

by the Act. His reasoning was this. If you hold otherwise and say that before 
he can call in aid section 6-A a cultivating tenant must be actually entitled to the 
benefits of the Act then it means that the cultivating tenant will have to plead, allege 
and prove what particular benefit or benefits he is entitled to under the Act. Now 
the jurisdiction in respect of such matters is conferred by other portions of the Act 
exclusively on the revenue Courts. If this construction is not adopted a civil Court 
will be called upon to adjudicate on matters which are exclusively reserved for the 
revenue Courts. 


There is no doubt force in this criticism but then, the question naturally arises 

e Why did the Legislature add the words “entitled to the benefits of this Act” ifit merely 

intended to say cultivating tenant as defined by the Act. When the Legislature 

has used certain words J shall not ordinarily be justified in ignoring them. There- 

fore before the civil Court can transfer a proceeding under section 6-A to the revenue 

Court it must be satisfied that the tenant is not merely a cultivating tenant as defined 
in the Act but also entitled to some benefit or other under the Act. 


In the present case there are as many as thirty-three defendants and no attempt 
appears to have been made to find out individual by individual which of these de- 
fendants satisfies both these requirements of section 6-A, viz., (1) that he is a culti- 
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vating tenant and (2) that he is entitled to some benefit èr other under the, Act. 
The [earned Subordinate Judge will go into this matter and consider in rebpect 
“of each defertdant whether he satisfies both these requirements. In respeaw®I haze 
defendants who satisfy both the requirements, the suit will have to be transferred 
to the Revenue Divisional Officer. z 


In respect of those defendants who do not satisfy both these requirements the 
suit will have to go on before the Sub-Court. There will be a direction accordingly. 


R.M. — Dìrecħon accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justick PANCHAPAKESA AYYAR. 
Srinivasa Perumal Naicker .. Petitloner® 


v. 


Civil Procedure Code (V of 1908), Order 41, rule 5—Stay of suit—Swit by wife against husband for her own 
maintenance and for that minor children Subsequent” petitions by husband for custody of children and for 
restitution of conjugal ground for stay of maintenance nats. ’ 

Practice—Duty of Court nat to make obseroations on merits of pending proceadings. 

Maintenance suits ought not to be stayed except on the clearest ground of necessity or law; persons 
‘tccking maintenance, D persons, staying such suits, without providing for their main- 
tenance, might even result m their death by starvation. 

Where a Hindu wife institutes suits against her busband for her maintenance and for the main- 


tenance of her minor children, and subsequently the husband applies for the custody of the mmor 
children under the Guardians and Wards Act, and also applies for restitution of conjugai i 


ights t 
his wifo, the suits for maintenance filed earlier by the wife ought not to be s eee oe at 
the husband has subsequently filed petitions for the custody of the minor chi and for restitution 
of conjugal rights. 

It would be proper for the Court to refuse to stay the mainten it ; but in refusing to 
the'suits, it wo be inezpedient to tak: Ey OEE ADAI CA E EIRA E O a onan 
the parties; it must take carc to avoid any prejudice that might be caused by unnecessary 
observations on the merits. . 

Petitions under section 1 15 of Act V of 1908 praying the High Court to revise 
the orders of the Court of the District Judge of Ramanathapuram at Madurai, dated 
6th September, 1956 and made in I.A. Nos. 138 of 1956 and 137 of 1956 in O.S. 
Nos. 65 of 1956 and 18 of 1956 respectively (O.S. Nos. 158 and 138 of 1955; 
District Munsif’s Court, Sattur.) 


G. Ramanyjam, for Petitioner. 
K. S. Sankara Aypar, for Respondent. 


The Court delivered the following 


JupomMENT.—These are two petitions filed by one Srinivasa Perumal Naicker, 
for revising and setting aside the orders of the District Judge, Ramanathapuram, 
ismissing his applications for staying the trial of O.S. Nos. 138 and 158 of 1955 
on the file of the District Munsif’s Court, Sattur, filed by his wife against him, one 
for her own maintenance and the other for maintenance of her minor children. The 
AEN given by him was that he had filed a petition under the Guardians and » 
ards Act in the District Court, Ramanathapuram, for the custody of the minor 
children, whose maintenance had been asked for in one suit, and he had filed another 
petition in the District Court, Ramanathapuram, for restitution of conjugal rights, 
against his wife, who was claiming maintenance against him in the other suit. The 
learned District Judge considered the grounds urged by him to be totally inadequate 
for staying the earlier maintenance suits and dismissed his petitions. Hence these 
Civil Revision Petitions, i 
I have perused the records and heard the learned counsel on both sides. Mr. 
G. Ramanujam, learned counsel for the petitioner, urged that his grievance was not 
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so much inst the refusal to stay the two suits, as against certain observations of 
the\ggraed District Judge in his order refusing the stay, namely, that the petitioner's 
pet#iormfor the custody of his children and for restitution of conjugal rights were 
mala fids, and that the decision in the maintenance suit filed by the wife would operate 
as res judicata in these two petitions filed by him in the District Court. He stated that if 
jt were made clear that those observations would have no effect on the two Origi 
Petitions filed by the petitioner and the petitioner saved from proua thereby, he 
had no grievgnce against the refusal to stay the suits themselves. I agree that those 
„observations were inexpedient and unnecessary and hold that the petitioner seems 
to have been frightened by them, into filing these Civil Revision Petitions which are 
„otherwise without merit. So they will not affect the petitioner in those two Original 
Petitions or other proceedings. R ing the refusal of the stay of the suits 
themselves, I am of opinion that the refusal was proper. Those suits were filed 
earlier than the petitions for custody of the minor chil and for restitution of 
conjugal rights. Besides, maintenance suits ought not to be stayed except on the 
clearest ground of necessity or law, since the ns seeking maintenance are 
needy persons, and staying the suit, without providing for their maintenance, might 
-even result in their death by starvation. 


These two Civil Revision Petitions deserve to be and are hereby dismissed 
with the above observations, but, in the circumstances, without costs. 


P.R.N. — Revision petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RajAGOPALA AIYANGAR. 
K. M. Abbu Chettiar .. Petitioner* 


v. i 
The Income-tax Officer, City Circle IV, Madras and another .. Respondents. 

Income-tax Act (XI of 1922), section 18-A (1)—Mistaks of the Income-tax Officer in fixing the dats of 
instalments—Non-paymant of advance tax— Whether penalty can be imposed. 

The Income-tax Officer in issuing the notice requiring the assessee to pay ad®ance tax made a 
mistake in fixing the dates on which the instalments of tax were payable and instead of ifyi 
15th September, 1954, 15th December, 1954 and 15th March, 1955, as the due dates mention 
the ing dates of the succeeding year. c assessee did not make any payment on 15th 
September, 1954 and for the default a penalty was imposed. 

Held: In the circumstances, no penalty can be imposed for non-payment of tax unless the tax is 
in arrears and there 1s default and this can occur only when the date fixed for its payment 1s allowed 
to pass without payment. 

Petition under Article 226 of the Constitution of India, praying that in the 
-circumstances stated in the affidavit filed therewith, the High Court will be pleased 
to issue a writ of certiorari calling for the records relating to the levy of penalties on 
the petitioner in pursuance of the orders of the Income Tax Officer, City Circle 
IV, Madras, ade in G.I.R. No. 250 (a) 55-56 dated 8th.December, 1954 and in 
G.LR. 250 (a) 55-56 of 18-A dated 17th January, 1955 levying penalties of Rs. 
1,000 and Rs. 3,000 respectively and that of the Commissioner of Income -tax made 
in L.T.R. Nos. 453 of 1955 and 454 of 1955 dated gth January, 1956, sustaining the 
penalty at Rs. 1,000 and quash the said orders. 


S. Swaminathan, for Petitioner. 

C. S. Rama Rao Sakib, Special Counsel for Income-tax on behalf of the Res- 
pondent. 

The Court made the following 


Orper.—The question is whether the Income-tax authorities had jurisdiction 
to levy a penalty for non-payment of advance tax. The petitioner was an assessee 
already he having been assessed to tax in 1952-1953 and the Income-tax Officer 
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issued a notice under section 18-A (1) requiring the assessee tô pay advance tax on the 
basis of the completed assessment, In issuing the notice however he made a piftake 
in fixing the`dates on which the instalments of tax were payable and i of 
specifying the 15th September, 1954, 15th December, 1954 and 15th March, 
1955, as the due dates mentioned the cia Sere] dates of the su ing year. 
The assessee did not make any payment on the 15th September, 1954 and for this 
default in poe the Income-tax Officer imposed a penalty of Rs. 1,000 on the 
assessec. It is the correctness of this imposition of penalty that is challenged here. 
I am saying this because the other ty of Rs. 3,000 imposed for non-payment 
of the December instalment has been set aside by the Commissioner of Income-tax. 


In my judgment the petition has to be allowed. No penalty can be imposed 
for non-payment of tax, unless the tax is in arrears and there is default and this can 
occur only when the date fixed for its payment is allowed to without payment. 
If as is common ground the assessee was directed to pay ay Gi 15th September, 
1955, he cannot be held to have been in default for non-payment of the sum on 15th 

tember, 19 It might be that this was due to a mistake of the Income-tax 
ser Dal ibe bear acs oo he direnei bec acer i held Dea: Ge cok 
acting as he was intended to act. 


The petition is allowed and the rule made absolute. No costs. 
V.S. —— Petition allowed- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice SUBRAHMANYAM. 
P. R. M. K. Muhammad Abdul Rahiman Marakayar .. Petttloner* 


v 


Peer Muhammad and others .. Respondents. 


Civil Procedure Code (V of 1 » Order 14, rules 1 and 5 (2)—Issess—. of Court in ` 1 
for declerction of ils ko half thre in ropertien Daian oia ciate ead aon Fer oe af ek 
—Dfendants having disputes inter se but not odvedication thereoa—Issue as to shares of parties in property 
—Propristp—Reofusal to strike out istme—Rovision—. ‘sremce—Ciml Procedure Code (V of 1908), section 115. 

Although in a suit for partition, properly so called, the shares of the several parties have to be 

i and an issue as to the shares of the several parties is usually raised, no such issue arises 


ony in seeing that the plaintiff's suit is dizmissed and are not keen on their disputes being settled by 
the Court ; is no principle of law or equity on which they should be compelled to have their 
disputes adjudicated and to have their shares determined and separated tater ss, when they do not 
want a division of the properties to be immediately effected but are content to be in common enjoy- 
ment. 

The contest in a suit of this kind ought to be limited to a determination of the rights 
of the plaintiff as against the.defendants os sects of d endants. The Court should not therefore frame 
an issue neceasitating the determination of the disputes as between the defendants inler ss. An issue 
as to the shares of the parties in such a suit is improper and out of place and ought to be deleted. 

New Mohammad v. Zainul Abdin, A.I.R. 1940 All. 399, referred to. 


A Court framing such an issue in such a suit acts with material irregularity and its refusal to 


Petition under section 115 of Act V of 1908 praying the High Court to revise © 
the Order of the Court of the District Munsif of Ramanathapuram, dated agrd 
February, 1956, made in I.A. No. 55 of 1956 in O.S. No. 20 of 1954. 


Í. R. Srinivasan, for Petitioner. 
N. K. Ramaswamy, for Respondent. 
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The Court made the following 


ER.— This is a petition to set aside the order by the learned District 
M o£ Ramanathapuram in I.A. No. 55 of 1956 in O.S. No. 20 of 1954 on his 
file. 


*The suit was for a declaration that the plaintiffs were entitled to a half of the 
properties described in the plaint schedule and for partition and scparate possession 
of that half share. When the suit was instituted, there were eleven defendants. They 
contested the plaintiffs’ claim and said that they had no title to any portion of the 
plaint properties, that they had not been in possession of any part of the plaint 
properties within twelve years before suit and that they (the defendants) had been 
in possession adversely to the plaintiffs, of the entire plaint properties, for over the 
statutory period. On these pleas, issues were framed on 8th April, 1 54. Sub- 
sequently, on the plaintiffs application, defendants 12 to 24 were added. They 
filed a written statement in which they also pleaded that the plaintiffs were not en- 
titled to any portion of the plaint properties and that the plaintiffs had not been | 
in possession of the plaint properties within twelve years before suit. They prayed 
in their written statement just as the defendants 1 and 2 had prayed in their written- 
statements, that the plaintiff’s suit be dismissed. On that written statement being 
filed by defendants 12 to 24, the learned District Munsif framed the following issue 
on 7th November, 1955: “ To what shares are the parties entitled?” Defendants 
1 and 2 filed I.A. No. 55 of 1956 praying that that additional issue be deleted, 
The learned District Munsif held that the suit was for partition and that therefore 
the issue, “ To what shares are the parties entitled ? ” was necessary. He dis- 
missed the application of defendants 1 and 2. Against that order, the defendants 
1 and 2 have preferred this Civil Revision Petition. 


It is undoubtedly true, that, in a suit for partition properly so called, the shares 
of the several ies should be ascertained, a preliminary decree declaring their 
shares should passed and a final decree effecting a division should be made. 
The learned advocate for the respondents cites Noor Mohammad v. Zainul Abdin}, 
and the following passage is particularly relied on : Š 

“Tt is necessary for me to draw attention once again to the fact that this is a partition suit. There 
is no mystery about a partition suit, It is simply a suit in which persons who are jointly entitled 
to an undivided hpi gabe in motion the processes of the Court to obtain a division of it in 
severality among themsclves’’. 

This suit does not properly fall within the definition of the expression “ partition 
suit”. This is not a suit by a person whose title to a share in some, at any rate, 
of the plaint properties is admitted and whose share in such properties has to be 
separated in order that such separate share might be put in his ion. This 
is a suit in which the plaintiffs pray for a declaration of title to a Halt alare as against 
the defendants, who, as between themselves, have disputes of their own regarding 
their particular interests in the properties. Both sets of defendants, viz., defendants 
I to 11 and defendants 12 to 24, are alike interested in secing that the plaintiffs’ suit 
is dismissed. Each set of defendants prayed that the suit be dismissed. The 
learned advocate for the respondents says, however, that he is not able to conceive 
of a partition suit in which the shares of the several parties would not have to be 

eascertained. . Let us take a case where 4 and B are the real owners of a certain 
piece of property. There is dispute between them as to the shares they are res- 
pectively entitled to in the property, A claiming a three-fourth share whereas B 
vys that 4 has only an one-fourth share. But they are content to be in common 
enjoyment and are not particularly keen about the dispute being settled by liti- 
gation or about the division of the properties being immediately effected. At 
that stage, C who fancies he has a claim to make to ownership of a half of the pro- 
perty, institutes a suit for a declaration of his title to a alsa and for partition 
and separate possession of such share. It is impossible to see, on what rinciple 
of law or equity, in a suit so instituted by C, A and B should be compelled to have 
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their disputes adjudicated and to have their shares determines and separated inter se. 
That is not the Hind of partition suit about which, in the words of Braund, J., there 
is no mystery. That, on the other hand, is the kind of suit in which the oa€test 
ought properly to be limited to a determination of the rights of Cas ieee A and 
B. A B would, in due course, after getting C non-suited, have their disputes- 
_ settled out of Court, and, if that is not possible, have a suit instituted as betwten 

themselves for the determination of their rights and a division of the properties in 
accordance which such rights, In this case, where both sets of defendants. 
wound up their written statements with the prayer that the plaintifs suit should’ 
be dismissed and did not ask for a determination of their own shares, the District 
Munsif acted with material irregularity in the exercise of his jurisdiction in 
framing an issue necessitating the determination of the disputes which appear to 
exist inter se as between the defendants. 

I find that the District Munsif erred in refusing to delete the additional issue 
framed on 7th November, 1955; The order is set aside. That issue is deleted. 
The suit will be tried on the following issues: 

1. Are the plaintiffs entitled to a half share in the suit properties ? 

a. Have the plaintiffs acquired title by prescription ? 

g. Were the plaintiffs in possession of the suit properties within twelve 

years before suit ? i 

4. Is the plaintiff’s suit barred by limitation ? 

5. Are the defendants estopped from denying the title of the plaintiffs ? 
6. To what reliefs are the plaintiffs entitled ? 

The’ parties will bear their own costs in this Civil Revision Petition. 


P.R.N. — Revision Petition allowed— 
order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
° Present :-—Mr. Jusriaz PANGHAPAKESA AYYAR. 
Mrs. Meena Y. Tarkas .. Petitioner" 
U. 
University of Madras ... Respondent. 


Constitution of Tadia (1950), Article 226-—Pomers of Fgh Court unda — Soape af interference the odinis- 
tration of autonomous bodies a University 


to appear for an examinaton, docs not lead to any legal or equitable estoppel. But prima facie it 
is open to the Syndicate of the University to'exempt individual cases from the operation of certain 
conditions or rules, if they are found to work unnecessary hardship. Though the Courts cannot 
interfere with the discretion of the University ın such matters, the Courts have the power, if not a 
duty, io recommend in suitable cases to the University to reconsider their decision within the scope 


of their powers. ; 

Petition under Article 226 of the Constitution of India praying that in the s 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of mandamus or any other appropriate Writ aae the Respondent 
to admit the petitioner to take the B. T. ec Examination by declaring that she 
is duly qualified under the Rules of the Madras University and under the provisions: 
of the Madras University Act and the Ordinances thereunder to take the said 
examination. 

Sloaswami, for Petitioner. 

C. N. S. Chengalvarayan, for Respondent. 
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‘The Court made the following 

ER.—This petition raises an interesting question. The facts are briefly 
th petitioner Mrs. Meena Y. Tarkas, is a graduate of the S. N.D.T. Women’s 
University, Bombay. She took the G. A. Degree in that University in 1946-47. 
She came to Madras in 1947 and was appointed as the Head-mistress of the Gujarati 
Vidhya Mandir in 1952. Her employers wanted her to get B.T. degree so that 
she might be confirmed as Head-mistress. She applied for admission to the St. 
” Christopher Training College, Vepery, Madras, in 1956 to the B. T. class. Under 
the rules of tHe University of Madras, and of the above college, which was affiliated 
to it, she had to submit the original diploma relating to the d taken by her, 
the migration certificate from the Registrar of the University which conferred the 
degree, and the duration certificate from the Principal of the College where she 
underwent the degree course, on the first day of the admission to the College to 
enable the Principal to send the same to the University for confirmation. She 
submitted the above documents, and the Principal of the St. Christopher See 
then wanted her to Produce proof that the degree obtained by her was recognisable 
by the University of Madras. At the instance of the Principal she obtained a letter 
from the Inter University Board to the effect that the d of the S.N.D.T. Women’s: 
University, Bombay were eligible to be i y all the other Universities 
in India. She was then admitted to the B. T. Course. She was also allowed to take 
in the practical examination of the B.T. in a 1957. Subsequently 
a hall ticket with Register No. 1370 was issued to her entitli er to sit for the written 
examination of the B.T. beginning from 2nd April, 1957. en she was preparing 
to sit for the examination as per the hall ticket, suddenly on 2gth March, 1957, 
the Principal of her College dropped a bomb shell by phoning to her that, as per 
the instructions received from the Deputy Registrar of the Madras University, she 
could not be permitted to sit for the B. T. examination commencing from 2nd'April,, 
1957, as the qualifying examination passed by her, namely the G. A. Degree exa- 
mination S.N.D. T. Women’s University, was not recognised by the Madras. 
University for the of taking the B.T. degree. She was directed to return 
the hall ticket. In spite of her frantic efforts to get the authorities to reconsider 
that decision, and to allow her to sit for the examination, and in spite of Her producing 
a very good certificate from the Principal of her College regarding her erience 
as a teacher, bright and pleasant manner, great industry, phenom love of children. 
and fund of original ideas, the University authorities would not relent.. She could 
not sit for the B.T. examination in April, 1957. She wanted permission at least 
to sit for the September examination. She fe applied for individual exemption, 
waiving the rigour of the rules. The Vice Chancellor regretted his inability to. 
grant her individual exemption to sit for the B.T. examination on 1gth April, 1957,. 

and refused to reconsider the order. She then filed this writ petition. 


Along with it she filed C.M.P. No. 4306 of 1957. Rajagopalan, J., as he then was, 
ermitted the petitioner to apply to the University to sit for the B. T. examination 
in September. In C.M.P. No. 6189 of 1957, Rajagopala A , J., directed 
the issue of a hall ticket to her by the University for sitting for the 1 57, September- 
examination, and directed her results to be withheld till the final orders in this writ 
- petition, leaving all the contentions of the parties intact. She has accordingly 
° sat for the examination in September, 1957, but the results have not come out, let 
alone her particular result directed to be withheld till the disposal of this petition. 


e _ I have perused the records, and heard the learned counsel for the petitioner 
and Mr. Chengalvaroyan, the learned counsel for the respondent, the niversity 
of Madras. Mr. Sivaswami for the petitioner, urged five grounds. The first was 
that the University was estopped from refusing her permission to sit for the B. T. 
pers Mi vicw on he completing her course and in view of her being given a hall 
ticket for sitting for the examination in April, 1957 causing immense injury to 
her by wasting her time, money, and energy. I cannot agree. There cannot 
be any legal or equitable estoppel in such cases. A mere moral estoppel, as in this. 
case can only be a ground for a recommendation ad miserlcardium. 
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The second was that the degrees of S.N.D.T.' Women’s University, haying 
been recognised by the Inter University Board, should have been ised by 
the Madras University for the purpose of the B. T. examination. I canngt 3 
The Madras University is an autonomous body, and the discretion given to it to` 
recognise degrees of certain Universities and to refuse recognition of degrees of certain 
other Universities cannot be interfered with by Courts. I need not therefore con- 
sider Mr. Chengalvaroyan’s contention that the G.A. course in the S.N.D.T. Women’s 
University ig simpler and less onerous, than the Madras University’s and that the 
recognition of the S.N.D.T. Women’s University degrees by the Inttr-University 
Board is-not as complete as contended by Mr. Sivaswami. 


The third contention was that the Madras University has recognised even. © 
the degrees of Hong-Kong- University, and that the degrees of the S.N.D.T. Women’s 
University cannot be considered to be inferior to the degrees of the Hong-Ko 
University, and that this kind of discrimination should not be tolerated. I am afrai 
Article 14 of the Constitution of India will have no application to such questions 
of preference between the Hong-Kong University and S.N.D.T. Women’s University 
for such purposes. This Court cannot interfere in the matter of such discretion 


given by law. 


The fourth contention of Mr. Sivaswami was that the Vice Chancellor of the 
Madras University had no power to refuse individual exemption for sitting for the B.T. 
examination and that the Syndicate alone should have passed orders on her petition. 
I cannot agree, though I consider prima facie that the Syndicate can, if they like, 
reconsi er the orders in such matters passed by the Vice Chancellor, as conceded by 

The last contention of Mr. Sivaswami was that this Court should recommend 
to the University to consider the desirability of exempting the petitioner as an individual 
from this condition for sitting for the B.T. examination ad misericaridium. Mr. 
Sivaswami urged that there was power vested in the Syndicate to exempt individuals 
from some of the conditions required for sitting for the B.T. examination just as - 

ns who Have no legal degrees can-be enrolled as advocates, if they dre otherwise 
‘ound suitable and desirable by the Bar Council and Court, as inthe case of Mr. R.M. 
Seshadri an advocate of this Court, and just as people without gny degrees or even 
Collegiate education can be made Doctors of Law or Doctors of Letters or Philosophy 
by.the University, if it seems fit in view of theireminence, public service or other 
qualifications, 1 am disposed to agree pe facie that the Syndicate has got such 
a power of exempting individuals inasmuch as such residuary power is reserved with 
. almost all public bodies and the Vice Chancellor’s own order refusing the peti- 
tioner’s application for individual exemption does not say that it was refused because 
there was no power todo so. Mr. Chen alvaroyan was unable to convince me that 
the Syndicate has no such power. Mr. Sivaswami urged that the University 
authorities the Syndicate and the Vice Chancellor may be requested to consider 
the advisability of reconsidering the previous orders of refusal in case the petitione 
has done well in her September examination and is therefore found fit-and suitable 
for exemption. This is a reasénable request, since the petitioner has not only under- 
e the full course but has‘al o sat for the examination and is awaiting the results. 
Of couric this Court has neither the power nor the intention to interfere with the 
discretion of the University in such matters. But just as it has got power to re- 
commend to the Government, the commutation ofa sentence which it has no power 
` -to reduce it must be deemed to have the power, and indeed the duty, to recommend ° 
in suitable cases like this, to the University to reconsider its orders, if it deems fit todo 
so, if there is power to e,empt individuals if the actual performance of the petitioner 
in the examination warrants it. With that recommendation ad misericardium this 
petition is dismissed. In the circumstances, there will be no order as to costs. 
Advocate’s fee Rs. 100: l 
RM. : ' Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
:—MRr. Justro RAMASWAMI AND Mr. JUSTICE SUBRAHMANAYAM. 


Salem Municipal Council by .. Appellant. 
U. 
S. V. Subramanian .. Respondent. 
Madras District Municipalities Act (V of 1 » stdion 954 (2)—Scope— Jurisdiction of Civil Court— 
When tan be involgd to set aside assessment ea eee pene oe ae 
principles. 
The Civil Court is not so to say a Court of against the order of the assessing authority 
and once it is satisfied that the assessing auhority exercised its judgment fairly on the materials 
placed before it and has come to a particular conclusion as to the annual value the p , the 


Jurisdiction of the Civil Court is ousted by section 954 of the Act. Thus, if the levy of tax by a local 
authority is within the framework of the Act and is in substantial liance with the isi 
of the Act the Civil Court has no jurisdiction to go into the question ether the levy is excessive 
ornot. Butit is equally well-settled that where the basis of the levy itself is wrong or there is no 
basis at all for the levy and in that sense there is no substantial compliance with the provisions of the 
Act, it is open to the Civil Court to declare the levy illegal and in fact it is its duty to do so. 

Section 8g (2) of the Act lays down the method of arriving at the annual value of lands and 
Dee eon welch prope fee i levied The annual value of a building should be arrived 
at taking into account all Oe do ee c rent of the build- 
ing which a prospective tenant would be willing to pay for the building if let out. The rent can be 
ascertained by local enquiry, by examination of the rent receipts and by the statements and admission 
of the ies themselves. In the case of all p ies the rent actually paid may be as 
prima facis evidence of their annual value in the ce of rebutting evidence. In short the actual 
rents paid are a sure guide subject to two limitations, namely, they should be carefully scrutinised 
to see what services they include and wherever possible they be checked by rents of similar 
premises in the locality. 

In the absence of materials to show that during a period the rent actually rectived by the owner 
of the i had increased or that there were circumstances which changed that rental is an the 


The probable rent for whole of the year must be the criterion and not any excessive rent received 
during a particular portion of a and the hypothetical tenant is to be asthe standard. A 
Lae ee cannot be said to be within the scope of the provisions in section 

2 or 

The conduct of the person deducible from the revision and itt which he preferred 
hough onient ae edtablighed thal he deer eens E eee o the tax. 
It must be held that the taxes were not paid voluntarily but were paid only under protest. 

In i h Court gi declara relief that made i ity i 
legal its proper to assitme that the Municipality will actin confuouityetih tet eee eee 

Appeal against the decree of the Court of the Subordinate Judge of Salem, 
dated 2nd January, 1953 in Original Suit No. 135 of 1951. 

D. Ramaswami Ayyangar and P. R. Varadarajan, for Appellant. 

S. Ramayya Nayak, for Respondent. 

The Judgment of the Court was delivered by ‘ 

Ramaswami, J.—This appeal and memorandum of objections arise from the 
decree and judgment of the learned Subordinate Judge of Salem in O.S. No. 185 

a of 1951. 

The facts are. In Salem town there is a building, bearing door No. 94 in Aru- 
nachala Asari Street. It was constructed as a theatre in 1913 for use-as a tic 
fouse and was later converted into a cinema house in 1926. This building ori- 
ginally belonged to Angappa Pillai and his nephew Velayudham Pillai the ther 
of the respondent before us. Angappa Pillai was renting out the premises together 
with the machinery and furniture to Oriental Talkies at a daily rental of Rs. 20. 
In this Oriental Talkies Velayudham Pillai was a partner. In a family partition 
of the year 1949 this building fell to the share of Velayudham Pillai subject to the 
lease. Velayu Pillai continued to be the lessor and has been receiving a 
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rental of Rs. 600 per month for the building machinery and furniture. Out of the 
said rental of Rs. 600 a sum of Ra. 150 is said to have represented the rental fop the 
furniture Rs. 950, the rental for the"machinery and Rs. roo the rental, fd™\ the 
building. On the foot of this rental the annual rental value in the Municipal 
Registers was calculated at Rs. 1,110 and the amount of assessment levied was 
Rs. :27-10-9. In 1947 the assessment was sought to be increased to Rs. 200. But 
Velayudham Pillai preferred an a to the Tax Appeal Committee and the 
said Committee restored the original assessment. Thus, including the scavenging 
tax, etc., the property tax levied upon this building upto 1948 was R&. 133-3-3, for 
a half year. 

On 28th February, 1948, the Commissioner of the Municipality issued. a notice 
to Velayudham Pillai who died in 1950 only, under rule 10/0 Schedule IV of the 
District Muncipalities Act, stating that the property tax for the said building was 
enhanced from Rs. 133-3-3 to Rs. 3,933 for the half year with retro-active effect 
from ist October, 1946. This enhanced assessment was reduced Rs. 799-3-3 on 
a revision petition filed by Velayndham Pillai to the Commissioner. The assessee 
again preferred an appeal to the Council sand the Tar Appeal on 
confirmed the assessment with effect from ist October, 1946. other words, 
the plaintiff's father notwithstanding this reduction had to pay under protest on 
goth October, 1948, Rs. 1,998 over and above the sum of Rs. 133-3-3 per half year 
for the first half year of 1947-48, for the second half year of 1947-48 and for the 
first half year of 1948-49. laintiff who is the son of Velayudham Pillai is 
asking for a refund of sum of Rs. 1,998. 

For the second half year of 1948-49, Velayudham Pillai was served by the 
Municipality with a demand notice yment of Rs. 799-3-3 on 13th December, 
1948 and the said amount was also paid yam on 12th Meech, 1949. There is no 
dispute about it and no refund is asked for regarding the same. 

Then for the second half year of 1948-1949 the Executive Authority got in- 
formation according to them that the theatre was rented out for a dramatic trou 
on a rental of more than Rs. 5,000 a month and purported to take action un 
rules 8 to 1@of Schedule IV of the District Municipalities Act and served a special 
notice on the assessee on 14th March, 1949, enhancing the assessment on the foot 
of the rental value of Rs. 5,000 per month. The assessment was fixed at Rs. 6,660 
per half year on that basis. The special notice served on the assessee on 14th March, 
1949, claimed the enhanced assessment from ist October, 1948. The assessee filed 
a revision petition and the assessment was confirmed by the Commissioner. There- 
upon he filed an appeal to the Council and the Council also confirmed the assessment 
made by the Commissioner. The plaintiff’s father paid under protest the sum 
of Rs. 5,860-12-9 on 15th July, 1949, besides the sum of Rs. 7993-3 paid 
on 12th March, 1949, for the second half year of 1948-1949. Ano er sum of 
Rs. 6,600 was. coll from the plaintiff’s father on'gist January, 1950,for the first 
reat Arp a F . In regard to the payments relating to which refund of Rs.1,998 
is asked for and this sum of Rs. 5,680-12-9 the plaint categorically states that these 
amounts were paid under protest by Velayudham Pillai and this has not been travers- 
ed in the written statement filed by the Municiplity. The plaintiff claims a refund 
of the excess amounts of Rs. 5,860-12-9 paid for the second falf year of 1948-49 and 
another sum of Rs. 5,860-12-9 paid Jor the first half year of 1949-50, totalli 
Rs. 11,721-9-6. 

Subsequently, Velayudham pillai filed a revision petition on g1st August, 1949, 
under rule 11 of Schedule IV of the District Municipalities Act to reduce the tax for 
the forthcoming half year. That revision petition was considered by the Gommission- 
er and he too note of the changed circumstances at the time of its disposal and re- 
duced the assesment to Rs. 3,330 per half year based on the basis of a rental value of 
Rs. 2,500 per month. Ana was preferred to the Council against the said order 
and the Council confirmed the assessment of the Commissioner. In regard. to this, 
the plaintiff also claims the difference between Rs. 3,300 and Rs. 799-3-3 which 
according to him is the tax and which is imposable, viz., refund of Rs. 2,530-12-9. 
Thus, the plaintiff sues under three heads for a total refund of Rs. 16,250-6-3. 
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The contentions of the Municipality are reflected in the following issues framed 
in th}. suit :— : 
1. Whether the assessments referred to in paragraphs g and 13 are illegal and arbitrary as 
contended by plaintiff, and whether provisions of District Municipalities Act have not been 
comp with 


g. Whether plaintiff is entitled to claim refund of several amounts asked for ? 
ka Whethgr the Civil Court has jurisdiction to try the suit ? 

4. Whether the suit is validly and properly instituted by plaintlff ? 

5. To what relief, if any, is plaintiff entitled ? 


The learned Subordinate Judge came to the conclusion under issue 1 that the 
assessments referred to in paragraphs g and 15 of the plaint are not illegal and 
arbitrary except the assessment during the second half year of 1948-49 and the first 
half year of 1949-50 ; under issue 2 that the plaintiff is not entitled to claim refund 
of the several amounts asked for,except a sum of Rs. 6,660 out of the tax paid for the 
second half year of 1948-49 and the de one under issue g that in 
respect of the two years for which the plaintiff is found entitled to get a refund, 
the Civil Court had jurisdiction to try the suit; under issue 4 that it should be answered 
in the affirmative and under issue 5 that the plaintiff was entitled to geta decree for 
sum of Rs. 6,600 with interest thereon at four cent per annum from 2nd May, 
1959 date of the notice of demand issued by the plaintif, till the date of payment. 

rest of the plaintiff’s claim was dismissed an the parties were made to pay and 
receive proportionate costs. The Municipality has filed this appeal in respect of the 
sum decreed to the plaintiff and the plaintiff has filed a memorandum of objections 
in regard to his claim disallowed by the lower Court. In other words, the entire 
matter is at large before us. ' 


On a review of the entire circumstances of the case, we have come to the conclu- 
sion that the plaintiff is entitled to the refund of Rs. 1,998 and Rs. 11,721-9-6 covered 
by paragraphs g and 15 of the plaint and that he is not entitled to the d of Rs, 
2,530-12-9 covered by paragraph 16 of the plaint. In other words the appeal by 

Municipality has got to be dismissed and the memorandum of objections of the 
plaintiff except as regards the sum of Rs. 2,530-12-9 has got to be ea Here 


are) our reasons. 7 


The scope of the civil Court’s interference in regard to the assessments levied by 
a Manicipality when the ieved tax payer comes to the civil Court after exhausting 
the remedies provided unde: the Municipalities Act and the assessment has become 
final in so far as the department is concerned has now become really well-settled . 
The case-law on this subject has been summarized in a recent judgment of one of us 
reported as Alli Ramanan, Inre1, The principles deducible from the long line of deci- 
sions of this e a paaa aurt i not ao to aa a Court 
of appeal against the o of the assessing authority and once it is sati that the 
assessing authority has exercised its judgment fairly on the matrials placed before 
it and has come toa icular conclusion as to the annual value of the roperty, the 
jurisdiction of the civil Court is ousted by section 354 (2) of the District Municipalities 
Ket which provides : fe 


* No suit shall be brought in any Court to recover any sum of money collected under the authority 
of she Act or to recover damages on account of any assessment, or collection of made under the 
said authority, provided that the provisions of the Act have been, in effect, icd with ” 


Thus, if the levy of tax by a local authority is within the framework of the Act and is 
in substantial compliance with the provisions of the Act, the Civil Court has no 
Jurisdiction to go into the question whether the levy is excessive or not. But it is 
equally well ed that where the basis of the levy itself is wrong or there is no basis 
at all for the levy and in that sense there is no substantial compliance with the provi- 


a 


1. (1957) 70 L.W. 19. 
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sions of the Act, it is open to the Civil Court to declare the Itvy illegal and in fact it is 
its duty to-do so. 


Therefore, we have got to examine what should be the basis of the valuation of 
the property for arriving at the annual rental value on which assessment is made by 
the Municipality. Section 82, clause (2), of the District Municipalities Act lays down 
the me of arriving at the annual value of lands and buildings upon which pro- 
perty tax is levied by the Municipality. It provides that the annual value be 
deemed to be the gross annual rent at which the building may reasondbly be expect- 
ed to let from month to month or from year to year. It also provides that in the case 
of buildings ten per cent. of the annual rent should be allowed as deduction in lieu 
of allowance for repairs. It is clear from the authorities that the annual value of a 
building should be arrived at taking into account all factors necessary to find out 
what would be the probable rent of the building which a prospective tenant would 
be bea S pay for the building if let out. The rent can be ascertained by local 
enquiry, by examination of the rent receipts and by the statements and admissions 
o he parna themselves. In the case of all properties the rent actually paid may be 
regarded as Bit facie evidence of their annual value in the absence of rebutting 
evidence. Similarly the fair rent fixed under the House Rent Control Act.* 
It will be a simple matter if there are a number of similar properties all 
let to different tenants, and particularly so when the owners are different. In such 
cases the average paid would be reasonable if the rents were of recent imposition ; 
if all were not then the older should be eliminated and the newer used. In 
short the actual rents paid are a sure guide subject to two limitations, namely, they 
should be carefully scrutinised to see what services they include and wherever possi- 
ble they should be checked by rents of similar premises in the locality. These pro- 
positions are well-established and need no buttressing up by citation of authorities. 


In this case what was the basis for arriving at the annual value on which assess- 
ment was made can ads gee from Exhibits B-2 and A-3 Exhibits B-12, B-19 and 
B-ga. Exhibits B-2 and A-3 cover the assessment dealt with in paragraph g of the 
plaint. Exhibits B-12 and B-19 refer to the assessments covered by ese Bale 15 of the 
aan and Exhibit B-92 refers to the assessment covered by paragraph 16 of the plaint. 

ibit A-g following hard on the heels of the Municipal Council Tax Appeal 
Committee confirming the assessment at Rs, 133-3-3 on 5-3-47 on the grounds that 
the premises have not undergone any change*or improvement and there has been no’ 
change in the rent paid and the lessees continued to be the same for over two decades 
(Vide Exhibit es) edly specified “ Increases on rental value” as the ground for 
enhancement. In Exhibit B-12, the Commissioner arrived at the tentative con- 
clusion that the annual rental value should be fixed at Rs. 60,000 on the foot that his 
information showed that the theatre bad been leased out for a dramatic troupe that 
the lessee was paying Rs. 5,000 per mensem excluding the collections from beeda 
and tea shops, cycle stand fees, etc., which were being collected direct by the land- 
lord of the theatre. In Exhibit B-19 the Commissioner has fortified himself with 
the following additional information. According to the account books produced by 
Velayudham Pillai for the period from October to end of December, 1948 the gross, 
receipts from the drama performances amountedto roughly Rs.21,000 odd for October 
Rs. 11,0c0 odd for November and Rs. 8,000 odd for December, and the share of thé 
Oriental Talkies out of the toal collections amounted Rs. 4,885-12-9 for October, 
Rs. 2,431-15-0 for November and Rs. 1,793-12-3 for December, 1948. K-N. Muthu- 
krishna Chettiar the other partner of the Oriental Talkies did not produce His 
account books before the Commissioner. K. R. Ramaswami, the proprietor of the 
Nataka Sabha, also failed to produce his account books before the Commissioner. 
The account books of Velayu Pillai produced before the Commissioner showed 
that for January, 1949, the total amount received, representing 25 per cent. of the 
gross income was Rs.3,487 odd and the figure for February, 1949, was Rs.2,791 odd. 





1. Madurai Municipelity v. Kamakskinndercm, guishing A.I.R. 1927 Cal. 65g and I . 668] 
68 L-W. 483 ! (1955) ML.J. 369: ADR. 1 and A. S. i Iper v. Tisuneloeli ici 
M. 49 R 1951Bom.gao and Distin- Comncil, (1955) 2 M.L.J. 467: 1955 M.W.N. 727. 
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From the account book? produced the Commissioner found that the given 
therein showing the income received by the Oriental Talkies during the, months 
did mot correspond with the figures given in the nal | in the name of 
Velayudham Pillai. The Commissioner therefore declined to give any credence to 
the account books of Velayudham Pillai. He refers to the circumstance that K.R. 
Ramaswami himself told him on one occasion that the owners of-the theatre de- 
manded a monthly rent of Rs. 5,000 which he considered to be exorbitant and there- 
fore he proposgd to vacate the theatre. Therefore, the Commissioner came to the 
conclusion that in the circumstances he had no other alternative except to confirm 
the tenantive conclusion arrived at in Exhibit B-12. In consequence, taking the 
monthly rental to be Rs. 5,000 and adding to it the income received by the lease 
of beeda and tea stalls and cycle stand, which he estimated at Rs. 300 and setting 
off this sum of Rs. 300 against the rebate towards the rent of machinery and furni- 
ture in the theatre, he fixed the tax payable at Rs. 6,660 per half year. 


In regard to the assessment covered by paragraph 16 of the plaint the Commis- 
sioner has in Exhibit B-32 made the following note : 


“Party’s agent (Advocate) comes and represents that now the theatre is run by owner and is not 
let out, the original assessment should be restored. Though this is not sible, yet considering the 
prescnt fall in rental of all theatres and in view the fact that the theatre is smaller in dimensions than 
many others, but taking into account its sire I reduce and fix the rental at Rs. 90,000.” 


In regard to the assessment covered by paragraph 9 of the plaint, we have al- 
ready stated that the Municipal Council’s Tax A Committee on an appeal 
preferred before it had confirmed the assessment cf Rs. 193-3-3 on 5th March, 1947, 
on the ground already set out. viz., that the premises not undergone any change 
or improved and that there has been no change in the rental paid and that the lessees 
continued to be the same for over two decades. Exhibits B-2 and A-3 do not dis- 
close any materials for this enhancement beyond merely begging the question, viz., 
the increase in rental value. In fact there is no evidence of any change between 
5th March, 1947 and February, 1948, in order to justify the retroactive effect being 
given from 1st October, 1946. the absence of a title of materials to show that 
during that period the rent actually received by the owner of the Building had 
increased or that there were circumstances which changed that rental basis on the 
foot that the building could be reasonably be expected to be let out from month to 
month or year to year on increased rentals, this would only be a case of enhanced 
assessment being made on n> basis whatsoever justifying interference by the Civil 
Court and setting aside the enhancement and directing a refund. This would dis- 
pose of the enhanced assessment challenged in paragraph g of the plaint. 


Turning to the enhanced assessment in regard to which refund is asked for in 
paragraph 15 of the plaint, there cannot be the slightest doubt that the basis of the 
levy, viz., that the wner Velayudham Pillai was getting a rent of Rs. 5,000 per mensem 
was totally incorrect. First of all, this is a factual error. The Commissioner had 
before him the agreement of partnership, Exhibit A-21. That document clearly 
shows that the Oriental Talkies was to pay a monthly rental of Ra, 6oo for the theatre 
as usual to the owner Velayudham Pillai Then under the ership formed. for 

exploiting the building by putting on boards dramas by the Kri Nataka Sabha, 
Velayudham Pillai and Muthukrishnan Chettiar two of the partners, were to receive 
25 per cent of the takings minus certain charges on the foot of their contribution to the 
ee viz., Oriental Talkies placing at the disposal of the Krishna Nataka 
abha their entire staff, furnitute, electric fittings, arc lamps, undertaking of the 
sanitary arangements, maintenance charge of furniture, etc. tis not the case for the 
Municipality that notwithstanding the sum of Rs. 600 being expressed as rental’to 
the owner Velayudham Pillai, the real rental was something else. On the other 
band, the Commissioner has equated the partnership profit as the rental for the 
building. This was sought to be supported on the ground of the Commissioner’s pro- 
Spe eam Exhibit B-19 wherein he refers to the accounts and an alleged statement by 
K. R. ami. In the case of the former the accounts have been totally dis- 
believed by the Commissioner and therefore the accounts cannot be made the basis 
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for determining what was the actual rent paid by the Nataka Sabha to Velayudham 
Pillai. In regard to the alleged statement said to have been made by K. R. Rama- 
swami it is not clear whether that gentleman was thinking of the entire amount which 
had to be paid to Oriental Talkies or the rent payable to Velayudham Pillai. It was 
a factual error therefore on the part of the Commissioner to have equated the part- 
nership profits with the rental. Then, even assuming for the sake of argument that 
for a few months a sum of Rs. 5,000 was realised by letting out the theatre for drama- 
tic performances, this income which is almost in the nature of a windfall coyld not 
have been taken as the normal income earned from the property throughout the 
year. In fact in this very case as pointed out by the earned S bonitate Judes: 


“ but for this interlude of dramatic performances the monthly income from the theatre could 
not have reached the of Rs. 5,000 is amply established by the circumstance that on an appli- 
cation by Vela i the property tax was reduced with effect from the second half-year of 
1949-50 to one of the tax levied in the two preceding half-years.”’ 

The terms of clause (2) of section 82 have already been reproduced. It is clear from 
the decisions which will be referred to presently that two principles guide such assess- 
ments. The first is that the probable rent for the whole of the year must be the 
criterion and not any excessive rents received during a particular portion of the year. 
Secondly, the hypothetical tenant taken as the standard in these cases of the conti- 
nuation of his lease. These principles are deducible from the decision of this Court 
under section 23 of the City of Madras Municipal Act of 1884, Secretary of State v. 
Madras Municipality}, and the same question which arose’ with reference to assess- 
ment to property tax of certain salt works situated in Aden, decided by the Bomba 
High Court in Abdullabhai Lalji v. Executive Committee, Aden*, and under section 9 (2 
of the Indian Income-tax Act, whereunder the annual value of the property has to 
_ be ascertained, viz., D. M. Vakil v. I.T. Commissioner®; Jamnadas v. I.T. Commissioner ^ 
and Narayan Chandra v. Chairman, Municipal Commissioners, Panihatii 5. See also Brah- 

v. Guntur Municipal Council*. Therefore, when the Commissioner disregards 
the principle that excessive rents received for a certain time should not be taken into 
consideration in deciding the annual value of the property, the Municipal assessment 
cannot be sgid to be in terms of clause (2) of section 82 of the Act. 


The ground specified for increasing the rental value was nothing more than a 
mere formula for levying enhanced tax. It is not based upon any one of the known 
grounds for calculating the rental value. We have already set out above the materi- 
als which could be considered. ‘The actual rents received by the owner of the 
-building during the year in question should be taken into account. This has not 
been done. The decision in Globs Theatres v. Chief Fudge of Small Causes Court’, dealing 
with the valuation of a cinema theatre for the purpose of assessment to property tax 
under the Bombay Municipal Act lays down that besides the test of actual rent re- 
ceived or rent of similar theatre in the city, the value could be arrived at a tage 
of the net profits earned from the theatre for the year in question. is is not 
the basis adopted by the Commissioner in this case. The decision in Calcutta Corpo- 
ration v. Bengal Province®, has held that under the Calcutta Municipal Act III of 
1923 for the p of arriving at the annual value of buildings for levying property 
tax evidence afforded by return or assessment of neighbouring premises was admis- 
gible and could be taken into account by the assessing authority. This was not also 
the method adopted by the Commissioner in this case: We therefore agree with 
the learned Subordinate Judge who has held that the Commissioner disregarded the 
mandatory provisions of section 82 of the Act when he fixed the annual letting valug 
of the theatre on the assumption that a rent of Rs. 5,000 per mensem could be receiv- 
ed for the whole year. On this conclusion it follows that this enhancement was 
illegal, ultra vires of the powers of the Executive Authority of the Municipal Council. 





(1926) M.W.N. 680 : 24 L.W. 212 : ALR, 


ne Dy 6. 

- 8) 46 Ind. Cases 721, 1926 M. 1007. 

. g. -AIR 1946 Bom. 350, i A.LR. 1947 Bom. 108, 

œ 4 ATR. 1951 Bom. 438 . AIR. 1940 Cal. 47, 
F ALR. 193p Gal. gh. 
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Therefore the plaintiff is entitle to the relief asked for, viz., the refund of the amount 
claimed in paragraph 15 of the plaint. 


Before parting with this portion of the case, we are bound to notice the conten- 
tion of Mr. D. Ramaswami ee which was advanced in the lower Court also 
and repelled by the learned Su inate Judge, viz., that these amounts of tax were 
paid by the father of the plaintiff voluntarily without protest and that therefore no 
relief could ge gi to the plaintiff. We agree with the finding of the learned 
Subordinate Tides Mr. Ganapatia Pillai (now Justice) on this point. 


“ The next question for consideration is whether the amounts of tax pajd by the father of the 
plaintiff were paid voluntarily and without protest and therefore no relief could be given to the 
plaintiff. The learned counsel for the defendant cited the following decisions on this question : 
Chairman, Municipal Council, Rajahmandry v. Subba Rat, and The icipel Council, Tuticorin v. Ralli 
Brothers*. In i , Mui il, Rajahmundry v. Subba 1, the assessce paid the 
tax in question for four years without any demur and thereafter filed a suit for recovery of money 
paid as profearion: far. On these facts it was held that there was no protest. There is a 

er discussion on the point in the Muntcipal Council, Tuticorin v. Rabi Bros? There also on 
the facts it was held that the payment made for the five half years was made without protest. But 
this decision lays down that the protest need not be in the form of a written protest against the levy 
of the tax. Conduct of the asseseee would afford valuable guidance to out if the payments 
were made voluntarily. It is true the mere threat in the demand notice that if the tax is not paid 
within fifteen days of service it will be recovered by distraint would not amount to compul- 
sory payment. Bat payment of taxes made before or at the dime of Blin appeals is not volun : 
Semalko! Panchayat Baard v. Ramaroami*. The following obeervation of Kriabnas Pandalai J. ito 
point: ‘It is not necessary that the protest should be express ; nor on the other hand does the fact 
of verbal protest always mean that the payment ceases to be voluntary. But the character of the 
payment is to be judged from the real nature of the circumstances in which it was made, which 
are not to be assumed by the extension of any theoretical assumption of what the man paying 
might have thought, the question always being what he did think’. Applying this test to the 
prescnt case, it is clear that the father of the plaintiff never rg eae the increase of the pro- 
perty tax. Eversince it was first pelea ete! Gea 


increased 
Exhibits B-7 dated 24th March, 1 Bro dated grd June, 1948, B-16 dated 6th April, 1949 
B-27 dated 14th July, 1949, B-go ted gist 1949 and dated 17th November, 1949. 
The assessec was bound to pay the tax before he avail hi of the procedfire of filing a 


that the ts were voluntary. The conduct of the father of the plaintiff, oue ene 
revision and appeal petitions which he preferred, though unsuccessfully clearly establishes that 
never acquiesced in the enhancement of the tax both in 1 and in 1949. therefore hold that 
the taxes were not paid voluntari but were paid only under test. See also Maskell v. Horner‘; 
Krishna Jute and Cotton Mills v. Municipal Council, Vijianagaram*.” 


To this reasoning with which we entirely agree, we have to add the following. 
In regard to the refunds claimed in paragraph g of the plaint the plaintiff has cate- 
gorically stated in paragraph 8 and in paragraph 12 that his father paid the excess 
amounts under protest. i paragraphs 15 and 16 of the plaint the significant 
phrase used is that the “amounts were collected” showing that the payments were 
not made voluntarily and which also in the context and circumstances of this case 
could not be deemed to have been made voluntarily. 


Besides, as pointed by one of us in AIA Ramanan, In re, though a suit to recover 
any sum of money paid under a mistake of fact lies as provided in section 72 of the 
Indian Contract.Act, and a payment made under a mistake of law cannot be reco- 

*vered under section 72 of the Contract Act (Adinarayana v. Mangapaka’), it has to 


be borne in mind as mentioned in Ramjes v. Masulipatam Mi tty®, by Horwill, J. 
I. (1937) 1 M.L.J. 496. 1a: 22 L.W. 619. , 
E S = ue eet atiad 
. . I : VY. : . . : . : 
ALR. 1 BM. a3. seg i 1 MLJ 28a : ALR. 1940 ML 660. 3 
t (88 59 L-T. 696. 8, ADR. 1940 Mad. 9x6, 
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“ As the law stands at present a person who pays tax under a misapprehension of law as to 
his liability to do so cannot recover it in a Court of law, although one would expect a corporate 
body to refund ‘voluntarily any amount which had been paid to it in error’, 


following Tuticorin Municipal Council v. Rall Bost, and Rajahmundry Municipal Council 
v. Subba Rao?. ° 


In practice when once a Court gives a declaratory relief that a levy made by a 
Municipality is illegal, it is proper to assume that the Municipality wil act ir con- 
formity with that declaration. This is the principle of the follo decisions : 
E GAN ated Gensral?; Rex v. 4 and Wigg v. Attorney General, Irish Free State’. 

¢ principle was based by Lord Reading C.J., in Rex v. Speyer as under : 


“This isthe King’s Court ; wesithere to administer justice and to interpret the laws of the 
realm in the King’sname. Itis respectful and proper to assume that once the law us declared bya 
competent judicial authority it will be followed by the Grown ”. 


In fact even if the Municipality refuses to give effect to a declaration by a civil Court, 
the Government will exercise its overriding authority to enforce obedience on 
being moved in this behalf by the aggrieved party without laches on his part. 


Therefore, the decree and judgment of the lower Court has got to be set aside 
and the memorandum of objections of the plaintiff will stand allowed to this extent. 


Finally, coming to the refund claimed in paragraph 16 of the plaint, we have 
set out the reasons given ane Commissioner for imposing an assessment of Rs. 
3,330. The Commissioner has taken into a account the general rise in rental of the 
theatres in Salem town, the increased income realised by the theatre owners conse- 

uent on the increased prosperity of the population during the years in question. 
e enhancement based n these adequate reasons would take it out of the cate- 
gory of previous impeachable assessments as this would be a case of the isions 
of the Act having been in effect complied with. On that conclusion it follows that 
under section 354 (2) of the Act no suit can be brought to recover any sum of money 
collected under the authority of the Act. The decree and judgment of the learned 
Subordinate Judge have got to be affirmed in respect of this claim and the memoran- 
dum of objections of the plaintiff, has to be dismissed to this extent. 


In the result, the appeal by the Municipality is dismissed and the memorandum 
of objections of the plaintiff is allowed to the extent of the amounts claimed in para- 
graphs g and 15 of the plaint and dismissed in to the amount claimed in 
paragraph 16 of the plaint. The plaintiff will get his costs on the allowed portion 
and give costs to the Municipality on the disallowed portion throughout. 


The above appeal having been set down for being mentioned, the Court made 
the following order : “ No justification. No further orders.” 


V.S. Appeal dismissed : Memo. of Objections allowed in part. 


1. 67 M.LJ. : ADR. 1 Mad. ; 3. LR. (1911) 1 KB. 410 at gai. 
a. (1937) 1 M.L.J. 496: A.I.R. 1937 4. LR. (1916) 1 K.B. 595 at 610. 
559. 5. LR. 1927 AC. 674- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. RAJAGOPALAN, the Offidating Chief Justice AND Mr. Justi 
RAJAGOPALA AYYANGAR. 
Messrs. Haji Abdul Gaffoor Sahib & Co. is Petitioner * 


D. 
The State of Madras represented by the Secretary to Govern- 
ment, Revenue Department, Madras a Respondent. 

Madras General Sales Tax Act (IX of 1939) and Article 286 of the Constitution of India (1950)—Sales of 
goods under a contract providing for the passing of gocds at a late: stage—Sale if exempt from tax. 

Sale of under a contract which provides expressly that the property in the goods sold shall 
pass to the buyers as soon as shipping documents came into their possession, notwithstanding the 
payment of the price in whole or in part earlier, or where payment is to be made on presentation of the 
shipping documents in order, areaiicein the course of eror and are as such exempt from tax liability 
under icle 286 of the Constitution. 

Petition under section 12-B-1 of the Madras General Sales Tax Act praying the 
High Court to revise the Order of the Sales Tax Appellate Tribunal, dated gist 
July, 1953 and made in T.A. No. 1036 of 1952. 


T. S. Krishnamurthy Ayyar, M. R. M. Abdul Kareem and Azsez Basha, for Petitioner. 

The Additional Government Pleader (Æ. Veeraswami) on behalf of the 
Respondent. 

The Judgment of the Court was delivered by 


Rajagopalan, O.C.7.—The petitioner was assessed to sales tax on his turnover in 
hides and skins for the assessment year 1950-51. The liability still in dispute before 
the Appellate Tribunal was with reference to the following items, which the Depart- 
ment lane represented the sales of hides and skins within the State of Madras. 


Sales under contracts entered into with 


(1) Gordon Woodroffe & Co., (Madras, Ltd. Rs. 1,0,925- 2-10 
(2) Madras Hides and Skins Exporters, Ltd. Rs. 1,19,846-10- 2 
(3) Rallis (India), Ltd. Rs. 2,05,10I- I- O 
(4) South Indian Export Co., Ltd, Rs. 31,035- 6- I 
(5) Anwar & Co, Rs. 12,291-I13- 5 
(6) Bet & Co., Ltd. Rs. 10,4932- 7-11 
(7) Haji Abdul Wahab & Sons Rs. 6,68,500- 4- 8 
(8) Srinivas & Co. Rs. 24,582- 7- 4 


The Tribunal took the view that all these items of turnover were liable to be 
taxed. The contentions of the learned counsel for the assessee were (1) that all 
these items represented sales outside India and that the companies listed above 
acted only as the agents of the petitioner assessee to effect these export sales; K 
 cven if the sales be viewed as sales to each of the companies mentioned above, the 
sales were in the course of export and were therefore covered by the exemption gua- 
ranteed by Article 286 of the Constitution and (3) the sales were completed only 
on the acceptance of the exported goods by the foreign buyers at the ports of destina- 
tfon and were therefore not liable to be taxed under the Madras General Sales Tax 
Act. 


At the stage of the arguments before us the learned counsel for the petitioner 
did not press the claim under any of these heads with reference to the sales in 
favour of Srinivas Co., which were to the extent of Rs. 24, 582-7-4. The 
petitioner’s liability to pay tax on that turnover is therefore no longer in dispute. 
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With reference to items 1 and 2, sales to Gordon Woodroffe & Co., and to 
the Madras Hides and Skins Exporters, Ltd., the sales themselves were effected 
by the assessee at Madras. The contracts with the Madras Hides and eSkins 
Exporters Ltd. provided that: 


“the property in the goods shall pass to the vendees as soon as the shipping documents came 
into their possession and notwithsianding that payment has or has not been ein partorin full ;” 


and the contracts with Gordon Woodroffe & Co., Ltd., provided “ for payment 
on presentation of the shipping documents in order”. ese contracts also pro- 
vided for the payment of the prices on G.I.F. terms. 


In Gandhi Sons, Lid. v. Stats of Madras, we held that where the property in the 
goods did not pass to the buyers until the relevant bills of lading were presented 
to the buyers, the sales were in the course of rt which entitled the asseasee to 
the Constitutional exemption under Article 286 (1) (b) of the Constitution. The 
learned Government Pleader could not refer us to anything in the contracts en- 
terted into by the asseasee with the Madras Hides and Skins Exporters, Ltd., and 
with Gordon Woodroffe & Co., Ltd., to take them outside the scope of the principle 
laid down by us in Gandhi Sons, Lid. v. State of Madras?. At page 703 of our judg- 
ment in Gandhi’s case}, we pointed out that what had to be considered was 


‘whether the assessees had been able to establish that they remained owners of the goods until 
after the had crossed the customs barrier for if the agreement of sale entered into by them took 
effect became a completed sale only thereafter, as the goods started on the course of export at that 
stage the sale by them would be one in the course of export to which Article 286 (1) (b) would apply.” 


At page 709 we stated : 
“The bills of lading though taken in the name of the buyers were retained by the sellers and were 


deliverable only against Payment Two views are possible as to the inference to be drawn from the 
e 


goods being consigned in name of the buyers. Onein thaf the seller. ee IEE us eee 
in himself till the documents are presented to the buyer and the payment is made. That is the case 
which is provided by section 25 (3) of the Sale of Goods Act. c other is that the property passes 
immediately and the seller retains possession of the bills only for the purpose of damimg a len on the 
goods to secifte payment of the price, he having parted with the property in them. t the first 
of the above alternatives is the normal rule would appear to be favoured by the judgment of the Supreme 
Court in Commissioner of Income-tax, Madras v. Mysore Cromats, Lid. ®' 


The contracts with the Madras Hides and Skins Exporters ifically pro- 
vided that the property in the goods sold passed to the vendees only after the de- 
livery of the shipping documents. The specific recital in the contracts with Gordon 
Woodroffe & Co, Ltd,. was that payment was to be on APREA of the shipping 
documents which clearly implied that the property in the goods passed to Gordon 
Woodroffe & Co., Ltd., as the buyers only after the presentation of the shipping 
documents.’ In both. cases the property in the goods sold passed to the buyers 
only after the goods crossed the customs barrier and got into the stream of export. 
Thus they were sales in the course of export. The assessee’s claim that these two 
items of turnover Rs. 1,80,925-2-10 and Rs. 1,19,846-10-2 were exempt from tax 
liability will have to be upheld. To that extent the order of the Tribunal will 
have to be modified. In the view we have taken of these sales and their liability 
to be assessed to sales tax, it may not be necessary to consider the first and the thir? 
of the contentions of the learned counsel for the assessee which we have mentioned 
above. 


e 
The next set of contracts we have to consider is what the petitioner-assessee 
entered into with Rallis (India), Ltd. The turnover of these sales was 
Rs. 2,05101-1-0. The contracts specifically recited : 
“We, Rallis (India) Ltd., have confirmed haying bought from you to-day the undermen- 
tioned goods.” 


I. (1955) 2 M.L.J. 545; 6 §.T.C. 694. sas a7 LTR, 128; 1955 8.C.J. 18 
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Another of the relevant terms of the contracts was that the delivery of the goods 
sold should be at the godowns of the buyer, Rallis (India), at Madras. ‘That 
should suffice to repeal the contention of the learned counsel for the petitioner, 
that the sales were by the assessce to buyers resident abroad and that Rallis (India), 
Ltq.; acted only as selling agents of the petitioner. The sales were completed at 
Madras by delivery of the goods sold at Madras. The petitioner was the seller 
and Rallis (India), Ltd., were the buyers. No doubt the hides and skins were sold 
by the petitioger to Rallis (India) ,Ltd. for export abroad, but then it was the buyers, 
Rallis (adia, Ltd. that were the exporters. There was no privity of contract at 
any time between the petitioner and the persons abroad to whom the goods were 
ultimately sold by Rallis (India), Ltd. It is true the terms of the contract between 
the petitioner and Rallis (India) provided that the petitioner should bear the ship- 
ping , freight and insurance. These came out of the price payable by 

is to the petitioner. The determination of the price payable for the goods sold 
did not by itself make it a C.I.F. contract in the sense in which the learned counsel 
for the assessee wanted us to construe the contract. It did not affect either the 
jural relationship of the petitioner and Rallis as seller and buyer of the goods in 
question. The learned counsel for the petitioner next referred to the terms of pay- 
ment in the contracts., They provided : ‘ 


“We Rallis (India), Ltd., will pay you an advance of 95 per cent of the value thereof, after deduct- 
ing the Discount, Brokerage, Marine ce, Freight, Shipping Charges and Fire and R. & C. C. 
Risks Insurance. . . . . You also agree to usinterest at the rate of 5 per cent. annum 
from the date of payment to the date of the bill 0 ing. Any balance amount after allowing for 
all items 2s herein stated will be paid to you or collected you after shipment is completed. We 
have a charge or Hen on all goods covered by this contract for all moneys advanced by us including 
expenses incurred and interest thereon.” 

These again were terms for the payment of the price of the goods sold and did 
not, in our opinion, ,really affect the question for determination, when did the title 
to the goods sold pass from the petitioner as vendor to Rallis (India), Ltd., as vendees. 
We are unable to accept the plea of the learned counsel for the petitioner that on 
these terms we should hold that title to the goods passed to Rallis (India), Ltd., only 
after delivery to them of the shipping documents. We have pointed out earlier 
that the sales were completed by ae ivery of the goods sold to the buyer at his godown 
at Madras. 


We are clearly of opinion that the sales to Rallis (India), Ltd., did not consti- 
tute either export sales or sales in the course of export. The sales were completed 
before rt and it was the buyer that exported the goods. They were sales for 
export. Viewed from the point of view of the buyer, Rallis, they were purchased 
for export. Such sales are not within the scope of Article 286 of the Constitution. 
That was what we pointed out in Gandhi Sons, Lid. v. State of Madras}, in which we 
ae the principles laid down by the Supreme Court in the State of Travancore- 

» Cochin v. Bombay Co., Lid.*, (First Travancore case); State of Travancore Cochin v. S. V.C. 
Factory,* (Second Travancore cass). The Tribunal was right in holding that this 
item of the petitioner’s turnover was liable to be taxed. 


Items 4,5 and 6, the sales to South Indian rt Co., Ltd., Anwar & 

Co., and Best & Co., Ltd., may be taken together. e contracts the petitioner 

* entered into whith each of these firms were of the same pattern. ee 
contract entered into by the petitioner with the South Indian Export, Co.,Ltd., again 
ed with the words “‘ we confirm having purchased from you the goods specified.” 

t showed that the transaction of purchase was completed at Madras and title 


to the goods passed from the petitioner to the buyer before the were 
rap ae by the buyer. No doubt the price quoted was the sum ified per Ib. 
C.1.F.. London. As we have explained in the case of the contracts which the peti- 


tioner entered into with Rallis (India), Ltd., this was only a mode for computing 





I. (1955) 2 M_L.J. 545: 6S.T.C. 694. 3- (1953) 8.C.J. 473: (1 S.T.C. 205; 
2. paa 1 M.LJ. 1 (8.C) ; Gan §.GJ. (1953) SES 123. aps s 
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the price payable by the buyer to the petitioner, and that did not affect the question, 
when the title to the goods passed to the buyer. It is true the contract ified 
that shipment was to be within one month from the date of the contract. Butthat 
could only be construed to mean that the petitioner as seller was bound to deliver 
the goods sold to the buyer in time for the buyer as the exporter of the goods to , 
complete the shipment within one month. That again did not affect the real position, 
the sales fected] by the petitioner were not export sales—there was never any privity 
of contract between the petitioner and the buyer abroad—nor were thgy sales in the 
course of export delivery was completed long before the shipping documents came 
into existence. As in the case of Rallis (India), Ltd., they were sales for export and 
they were not covered by Article 286 of the Constitution. 


Item 7 of the list we have furnished above represented the sales to the extent of 
Rs. 6,68,500-4-8 in favour of Haji Wahab & Sons. The Tribunal recorded that 
the petitioner was a partner of this firm, but that is not a relevant factor at all. 
Even at the stage of the arguments before us the petitioner could not produce any 
contract he had entered into with Haji Abdul Wahab & Sons. There was really 
no material on the basis of which we could accept any of the three contentions put 
forward by the learned counsel on behalf of the petitioner. The learned counsel 
invited our attention to some of the entries in the account books of Haji Abdul Wahab 
& Sons. But he admitted that those proceeded on the basis of purchases of the 
by Abdul Wahab from the petitioner, debiting him with their rice. No 
oubt the price was computed, as in the case of Rallis after providing for the de- 
duction of shipping charges, freight and insurance charges. We have again to 
int out that the mode of computation of the price payable is not enough to make 
it a C.I.F. contract, in the sense that the purchase was concluded Say delivery 
of the shipping documents. The amount may be | but in the absence of 
material, ee the petitioner alone could have Amished: to determine the true 
scope of the contracts between himself and Haji Abdul Wahab & Sons, we have 
to reject the claim of the petitioner, that the sales should be viewed either as export 
sales or at least as sales in the course of rt. They were sales for export—by the 
buyer Haji Abdul Wahab & Son and (hey were therefore not within the scope 
of Article 286 of the Constitution. 


Though what we have said earlier is enough to dispose of the third of the con- 
tentions of the learned counsel for the petitioner, that the sales in the case of each 
of the items g to 7 of the list we have ished above were completed only on the 
acceptance of the exported goods by the foreign buyers at the ports of destination, 
we have to advert to that argument again to deal with the further arguments of 
the petitioner’s learned counsel on this aspect. We have already pointed out that 
at no time was there any privity of contract between the petitioner and ultimate 
buyer of the po abroad. Vis a vis that ultimate buyer, the firms to which the 
petitioner sold the goods at Madras were sellers. That the contracts between the 
petitioner and those firms provided that, if the buyer abroad ultimately rejected 
any of the goods as not up to the standard, the petitioner should reimburse the firms 
for the value of the rejected goods did not again affect the question at issue, when 
and wherewere the sales to the firms completed. They were completed by delivery 
SF tic Goods to these Gene nt Madris whence tothe. goods sold panied 1o thers” 
the appropriation of goods to the contract becoming completed by the assent 
of the payer notwithstanding the reservation of a right in the buyer to return such 
of the goods as were not accepted by those who had bought these goods from the 
buyer for the petitioner. The learned counsel relied on the observations at 6 

52 in Hellbutt v. Hickson!. It may not be necessary to deal at any length with the 
of that case, which were totally different from what we have had to consider 
in these cases. 


In our opinion the Tribunal was right in holding that the turnover of the sales 
ncluded in items 3 to 8 of what we have listed above was liable to be taxed. 





— 


1. (1872) 7 Common Pleas 438. 


hj wArAvaNasamr oiterry, In re (Ramaswami, 7.). 220 


The revision is allowed in part. As we have already directed, the turnover 
of the sales in favour of Gordon Woodroffe & Co. (Rs. 1,80,925-2-10) and the 
sales in favour of the Madras Hides and Skins Exporters, Ltd., (Rs. 1,19,846-10-2) 
will be deducted from the taxable turnover and the assessment will be accordingly. 
revised. The rest of the claim of the petitioner fails. 


As neither side has wholly succeeded before us, there will be no order as to costs. 
R.M. 9 — Revision allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MrR . Justice RAMASWAML. 


K. R. Narayanaswami Chetty .. Appellant .* 

Cirit Proceduri Cod (V of 1909), Order 20, milé T1 SS E T ed ENR A der 
on an application for payment of decree amount im tastalments—If appealable under section 47 of the 

An order passed on an application under Order 20, rule 11 (2), Code of Civil Procedure (as 
amended in Madras) permi a judgment-debtor to pay the decree amount in instalments, is one 
passed in exercise of the judicial discretion of the Court atter hearing both sides and as such an 
appeal against such an order would lie under section 47 of the Code. 

Saya Hattie v. Ma Pwa Sa, (1 6) TER 4 Rang. 24 - 97 I.C. 1087, Mi Po Maik v. PRM. 
K.M. Kasi Chettiar, A.I.R. 1991 Bang. 152 and Shri ss Jagruteshooar Deosthem Deantar y. ARREA, A.I.R. 1943 
Nag. "437, followed. 

Ap ee referred against the order of the Court of the Subordinate 
heer ellore, dated 26th July, 1957, in E.A. No. 642 of 1957, in O.S. No. 

82 of 1956. 


The office submitted for orders the question of maintainability of a Cc. M.A. 
with the following Note :— 


Office Nats. 
S.R. No. 96480 of 1957. 


The above O.M.A. is sought ‘o be filed against the order of the Subordinate Judge of Vellore, 
dated Aa ath 19572 ah E.A. rA Ne of 1957 ın O.S, No. To. Ba of 19 60 na hisi file. T application in 
the lower Court 20, rule 11 (2), raying to roet 
petitioner to pay the eS ae E E at ea ares [he lower Court 

an order directing payments of Rs. 2, 1: 2,000 per quarter commencing fom 26th October} 957, in Tints 
of which the concession would s The question for consideration is whether a 
C.ML.A. is maintainable as contended by the Advocate under section 47, Civil Procedure Code. 


In support of the Advocate’s contention he has cited the decisions of the Rangoon High Court 
reported in V. Shwgrons v. Ma Thal Ma (1929) eee eek EER 2 Meee Peed Kyaw 
(1931) 135 I.Q. 858 oange alte i Sa, 01936) I.L.R. ire 97 I.O. Q. 1037. 
It was pomted out to Braet ae Natl Baa ALR 1958 


it has been held that an order passed under Order go, rule 11 Civil Procedure cane is eee 
regarded as a matter separate from the decree and is not ap ble as the Code does not provide 
for an appeal against such an order. The above decision is sėd onthe ruling of a Bench decision 
of the lower Burma Chief Court reported in Mahamed Ibrakım v. Subbiah Pandaram, (1919) 20 L.C. 673. 


There does not to be any Madras decision on the question raised herein. As the question 
of maintainability C.MLA. is not free from doubt the above S.R. is submitted for orders of 
Court. 


N. K. Mohanarangam Pillai and N. K. Pattabhiraman, for Appellant. 
The Government Pleader (B. V. Viswanatha Ayyar), on behalf of the State. 
The Court made the following 
Orprr.—The Office Note is coming up for orders in the following circum- 
stances : This S.R. No. 26480 (the unnumbered C.M.A.) is sought to be filed i 
„the order of the Subordinate Judge of Vellore, dated 26th July, 1957, in E.A.No. 642 
"of 1957 in O.S. No. 82 of 1956 on his file. The application in the Court below was 
filed under Order 20, rule 11 (2), Civil Procedure Code, sabe to permit the 
titioner to pay the decree amount in instalments at 1,000 per quarter. 
The k ee Court on order directing payments of Rs. 2,000 quarter 
from 26th October, 1957, in default of which it was made clear that 
the oc Saon extended would be withdrawn. Tbe present appeal is ii to 
be preferred against that order of the Subordinate Tadge 





*3.R. No. 26480 of 1957. 25th November, 1957. 
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The question for consideration posed by the office is Whether a Civil Miscel- 
laneous Appeal is maintainable jas contended for by the advocate for the 
appellant under section 47, Civil Procedure Code. = 


In regard to the request made by the judgment-debtor for payment of the 
sum by instalments there are two stages : one is before the decree is passed in which 
case any order passed regarding payment by instalments is appealable as it forms 
part of the decree. P : 


The other stage is after the passing of the decree and Order 20, rule 11(2), as 
unamended runs as follows: 

“After the passing of any such decree the Court may, on the application of tke judgement debtor 
and with the consent of the decree-holder, order that payment of amount decreed shall be post- 

poned or shall be made by instalments on such terms 
In such a case the order passed is a consent order and the consequence is that 
there ATOS appeal from such consent orders. But so far as this High Court 
is concerned this rule has been amended and the amended rule 11(2) of Order 20, 
Civil Procedure Code, runs thus :— 

“ After the passing of any such decree the court may on the application of the j ent-debtor 
and after notice to the decree-holder order that payment of the amount decreed shall be postponed 
or shall be made by instalments on such terms, etc,” 

In other words notice is given to the decree-holder and after hearing both sides 
judicial discretion is exercised and an order regarding payments by instalments, 
etc., is passed. ‘Therefore this cannot be said to be a consent order from which 
no ‘appeal could be filed. 

In other words on principle under the Madras amendment the passing of an 
order exercising judicial discretion under Order 20, rule 11 (2), Civil Procedure 


Code, is gas to DER P Sh Phas is concluded by authority. Vide Sapa Hattie v. 
Ma Pwa Sa’, v. P. R. M. K. M. Kasi Chettiar’, in which it has 
been held that ae odes are appealable. The Nagpur High Court holds a similar 
view in Shree Fagruteswar Deostham v. Atmaram*, where it has been held that orders 
under Order 20, rule 11 (2), Civil Procedure Code, as amended on the 

lines are appealable under section 47, Civil Procedure Code. 


The Office Note is answered accordingly, namely, that a Civil Miscellaneous 
Appeal lies, the order of the Subordinate Judge in the present case under 
section 47, El Procedure Code. 


I thank the learned Government Pleader for placing all the relevant authorities 
before me to give a considered decision on the subject. 
RM. ——_— Office Nots answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAMASWAML. 


Pappe Bai .. 'Patitloner* 


The Shb of Madras represented by the Assistant Seri 
ee and another Respondents. 
in mts ro en oi 
Wi to 
rot ping ec il ol Eroan Cols (F of 1908), achin a (11) ane 
A Matathipathi has always two characters, spiritual and temporal ; aad di ia coempeimni for bim 


bis last will and testament to make any arrangement for safeguarding the properties of fhe Mutt 
ee enake fon the appoentearet of E succenser, Till the successor is chosen who will combine 





1. 6) LL-R. 4 Rang. 24 : 97 I.G. 1097. 3. AIR. 1943 Nag. 497. 
2. ay 1931 Rang. 152. 
*Q.MLP. No. 5714 of 1957 in Appeal No. 12g of 1957. 26th November, 1957. 
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in himself the spiritual and temporal functions, žrrangeiient çan beirade for an interim trustee in 
regard to the temporal functions of the Matathipathi 


Where in his will a. Matethipathi makes his danghter the next Matathi athi, and dies pending 
logal proceeding, there is oo objection to bring ber on record as the legal resentative 

the deceased for prosecuting the proceedings, she may not ae i to be 
a Matathipathi, as itis not necessary for her to be the Mata thi in order to come on record as 
a legal representative as defined by section 2 (11), Civil Procedure Code. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to bring on record the petitioner herein as the legal 
representative of the deceased appellant in Ap No. 129 preferred to the High 
Court against the order of the Cort of the a e a Judge of Mayuram dated 
11th December, 1956 and made in O.P. No. ro of 1955. 


V. Srinivasan, for Petitioner. 


P. G. Rajan for The Government Pleader (B. V. Viswanatha Ayyar) and 
S. Tygaraja Ayyar for Respondents. 


The Court made the following 


Orvrr.—The dispute in this case is as regards the land acquisition com 

tion amount relating to a parcel of land in Tiruvarur. It is claimed by two rival 

ple. One is by the Ramadoss Mutt represented by Trustee Govinda Dass Bava. 
The other claimant is one Dhanammal, eles te party. Govinda Dass Bava has 
died during the pendency of the appeal. He has left a will dated 7th February, 1957, 
by which he has purported to c his daughter Pappa Bai the Matathipathi. The 
other side points out that Pappa Bai cannot come in as successor Matathipathi. The 
learned Advocate for the ned cae ay relies for this ition on my ju ent in 
A.S. No. 57 of 19 Leni or, h 796 (page 928) of e’s Hindu Law (eleventh 
alah B.K.M “Hindu Law of Religious and Charitable Trust” (Tagore 

Law Lectures, page see “and Ganapathi Iyer’s “ The Law Relating to Hindu and 
Mohamedan Endowments, second edition, page 480 and following. It is not how- 
ever necessary for Pappa Bai to be the Matathipathi i in order to come on record 
in this appeal. The term “legal representative ” in section 2(11) of the Code of 
Civil Procedure as meaning a person who in law represents the estate of a deceased 
person, and including any person who intermeddles with the estate of the deceased 
and w TT O E ine tative character the person on whom 
the estate devolves on the death of party so suing or sued. Under his 
last will and testament Govinda Doss Bava was competent to make an arrangement 
for safeguarding the properties of the Mutt as distinguished from the appointment 
of a successor. The Matathipathi has always two characters, spiritual and tem- 
poral. ‘Till the successor is chosen who will combine in himself the spiritual and 
temporal functions, arrangements can be made for an interim trustee in 

fhesteoporal fanckoni of the Mathathi athi. In this case Pappa Bai also does 
not say that she is amass ara orset) as money. On the ather hand she says 
that she is fighting only on of the Mutt and that in the event of her succeeding 
it might be made clear that the money would not be drawn by her but would only 
be earmarked for the Mutt. Therefore, I see no objection to bring Pappa Bai on 
record as the legal representative of the deceased Govinda Dass Bava for prose- 


cuting the appeal. 
The petition is allowed. 
P.RN. Petition allowed. 


gd frre ilabas LAW JOURNAL REPORTS fr958 


IN THE HIGH COURT OF JUDICATURE, AT MADRAS. 
` PRESENT :—MpR. JustTicg PANCHAPAKESA AYYAR. 
Syed Sahib „e Petitloner* ~ 

D. 

Angamuthu Mooppan l .. Respondent. 

Madras Cultwoating Tenants Protection Act (XXV of 1 and XIV of 1956), section 6-A—Transfer of 
pending proceedings before Cin! Courts—WNature of, UOT Courts Poal. (d È 

It is no doubt true that under section 6-A of the Madras Cultivating Tenants ProtectionAct certain 
proceedings between landlords and tenants of agricultural land pending before a Civil Court has 
to be transferred to the Revenue Court after the coming into force of the said Act, if the Civil Court 
find that the defendant against whom the proceedings are taken is a cultivating tenant entitled to the 
benefits of the Act. But his finding by a Civil Court is only a prima facie finding and is not final and 
binding on the Revenue Court. ; 

A suit for an injunction by a landlord against another who claims to be entitled to i 
of certain lands in ute as lessee, when transferred to the Revenue Court under section 6-A of the 
Act will automati become a petition by the tenant for restoration of ion of the land and 
there is no need to file a separate petition for the p before the Revenue Court. The legal 
fiction enacted in section 6-A provides that the Revenue shall dispose of the transferred proceed- 
ings as though it were an application under Act XIV of 1936. The period of limitation of two months 
from the coming into force of the Act for filing applications cannot operate in such cases as the dato 
of the filing of the suit will be the date for purposes of the claim before the Revenue Court on transfer. 

Petition under section 6 (b) of the Madras Act XXV of 1955, as amended by 
Madras Act XIV of 1956, praying the High Court to revise the Order of the Re- 
venue Court of Trichinopoly dated 5th September, 1957 and made in E.A. No. 104 
of 1957. 

S. Ramachandra Ayyar and P. S. Srisailam, for Petitioner. 


A. V. Narayanaswami Ayyar, for Respondent. 

The Court delivered the following . 

Jupcuent.—This is a petition filed by one Syed Sahib, the owner of the holding, 
for revising and setting aside the order of the Revenue Court, Tiruchirapalli, in 
E.A. No. m4 of 1957, holding that the respondent, Angamuthu Mooppan, was the 
cultivating tenant in respect of the suit land and should not be evicted therefrom 
under Act XIV of 1956, and that he was not also barred by limitation regarding his 
“ assumed ” petition for restoration of possession. The petitioner had contended 
that the indent was at no time the cultivating tenant of the suit land, and that 
one Sevanthali and his wife were the cultivating tenants, and that the res- 
pondent was simply an interloper trespasser and im r, against whom the peti- 
tioner had filed O.S. No. 422 of 1956 on the file of the District Munsif, Tiruchirapalli, 
for an injunction, restraining him from interfering with possession o the 
land. When that suit was ding, the Act was passed, and, under section 
6 (A), the learned District Munsif gave a finding that the reapondent was prima facis 
a cultivating tenant entitled to the benefits of the Act, and so, did not proceed with 
© the trial of the suit, but transferred it to the Revenue Court. The Revenue Court 
(the Revenue Divisional Officer, Tiruchirapalli) held that the respondent was the 
cultivating tenant and that his “ assumed” petition for restoration of possession 
was not barred by limitation, and allowed it, and refused eviction. Hence thig 
petition. 

I have perused the records and heard the learned counsel on both sides. Mr. 
S. Ramachandra Ayyar, the learned counsel for the petitioner, raised three maip 
contentions, the first was that the finding of fact, namely, that the respondent was 
the cultivating tenant in respect of the suit land, was not only erroneous, but was 
also not given by the Revenue Court, which had to give it on its own msibility, 
and not merely adopt the finding of the District Munsif, which oid. in the 
circumstances, be only provisional. I have no hesitation in agreeing with Mr. 
Ramachandra Ayyar that the finding of the civil Court under section 6 (A) that 





*C.R.P. No. 1273 of 1957. goth December, 1957. 


1 pa SAHİB 9. ANGAMUTHU MOOPAN (Panchapakesa Ayyar, F). 233 


the defendant is a cultivating tenant entited to the benefit of the Act, is only a prima 
facie finding and can never be a final finding, binding on the Revenug Court, Mr. 
A.V.,Narayanaswami Ayyar did not contest this position, but his argument was that 
the Revenue Court went into the question and arrived at its own conclusion that the 
respondent was the cultivating tenant in respect of the suit land and did not merely 
adopt the District Munsif’s prima facis conclusion in that respect. I agree with 
Mr. Narayanaswami Ayyar that the Revenue Divisional Officer arrived at his own 
conclusion thag the defendant was the cultivating tenant in respect of the suit land, 
and merely added that he agreed with the Jode conclusion of the learned 
District Munsif. Agreeing with the conclusion of the District Munsif is 
uite different from adopting the prima facie conclusion of the District Munsif. Mr. 
handra Ayyar, on this being pon out, dropped this contention; nor have 

I the least doubt that, on the facts the Revenue Court's finding that the defendant 
was the cultivating tenant on the relevant date is the correct one. . 


The next contention of Mr. Ramachandra Ayyar was that there was no petition 
by the respondent for restoration of possession of the holding to him, and that, 
actually, a temporary injunction had issued and the petitioner had been there- 
after in occupation and pon of the holding. The t is 
uab Section 6-A says that on the transfer of ees the Cail Court 
to the Revenue Court, the Revenue Divisional Officer shall deal with the matter 
and dispose of it, as though it were an application under Act XIV of 1 56. No 
doubt, as Mr. Ramachandra Ayyar pointed out, this is a | fiction ; but | 
fictions are well known to law, and are, in fact, a kind of hidden soul in the 
law, making for progress. Many Acts contain such legal fictions. There is no 

uestion of their validity, as the sovereign legislature, or any other legislature to 
extent of its competence, can legislate with such fictions added on, provided 
there is no discrimination under Article 14 of the Constitution or any other in- 
validating factor none of which exist here. So, the moment the District Munsif, 
Tiruchira i, transferred the suit for injunction, under section 6-A to the 
Revenue Atvisional Officer, that suit automatically became a petition for restoration 
of possession by the tenant, though in fact the tenant had not filed any swch petition. 
The fact that a temporary injunction was issued against the ndent, and that 
the petitioner continued in peaceful occupation and enjoyment of the holding there- 
after, is utterly irrelevant. Both the landlord and tenant had to obey the orders 
of Courts on pain of punishment. So, the fact that the tenant obeyed the orders 
of Court, and kept away from this land till the Court restored it to him, will not 
at all help the landlord petitioner in this case. 

The last contention of Mr. Ramachandra Ayar was that the petition was barred 
by limitation. He had to agree that the period of limitation allowed under the 
Act for a petition for restoration, real or “assumed”, would be 1st December, 1956, 
that is, two months after the Act came into force on rst October, 1956. This 
“assumed ” petition for restoration took its beginning with the filing of the suit 
on 27th July, 1956, and would, therefore, not be barred by limitation. 

All the contentions of Mr. Ramachandra A’ fail, and this petition deserves 
to be, and is hereby, dismissed ; but, as I am decidi the points of Jaw raised herein 
‘for the first time now, I direct all the parties to this Civil Revision Petition to bear 
their own costs. 


RM. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURH AT MADRAS. 


Present’:—P. V. RAJAMANNAR, Chief Justice AND Mr. Jusriaz PANGHAPAKESA 
Ayyar. K 
R. Venkatapathy .. Appellant" , 

U. 

The . Inspector-General of Police, Western Range, 
Ge abana ae orien .. Respondents. 
Government seroant on probation -When bacomes full member of service More exbiy of a period of 

tion—If makes him member of the service—Moatters that can considered by superior officer while deci 

about suitability to Jull member of the service. 

In cases of Government servant on probation, on the expiry of the period of probation, if the 
concerned ior officer finds that his probation bas been found satisfac he may be confirmed 
‘in service. question of confirmation can be taken up only after the iod of probation has come 
to an end. It cannot be said that on the expiry of the period of probation there isno j isdiction in 


the superior oiie (Ca 1o ee Lar RaT A tion. It is open to tie concerned 
to take into consideration facts thet have even after the period of probation is over in 


deciding about the suitability of the candidate to become a full member of the service. 
under clause 15 of the Letters Patent against the order of the 
Honourable Mr. Justice Rajagopalan dated 18th December, 1956 and made in the 
exercise of the Special Original Jurisdiction of the High Court in W.P. No. 250 of 
1956, presented under Article 226 of the Constitution of India to issue a writ of 
certiorari calling for the records connected with the orders of the uty Inspector- 
General of Police, Western Range, Coimbatore, in R.Q. No. 790, G.L./’54 dated 8th 
October, 1954, the orders of the Inspector-General of Police, Madras in R.C. No. 
557/AF 54 ted 1gth and 18th January, 1955 and the order of the Government 
Madras in G.O. R. No. 3187, e, dated 26h September, 1955 and to quash 
the orders made therein. 


S. Mohan Kumaramangalam and K. V Sankaran, for Appellant. 


The Judgment of the Court was delivered by 
Rajam&nnar, C.7.—Two points were pressed on us by Mr. Kumaramangalam 
in the ap against the j ent of Rajagopalan, J., dismissing a writ petition 
filed by the appellant against the order of the Deputy Inspector-General of Police, 
Western Range, Coimbatore, and the subsequent orders of the Inspector-General 
of Police and the Government of Madras confirming the order of the Deputy 
Inspector-General, terminating his probation. The first point was that as the 
extended period of probation of the appellant terminated on and uly, 1951, he 
should be automatically deemed to have become a full member of that service on 
and: from that day and subsequently if action was proposed to be taken against him, 
the procedure should be that pertaining to a member of the service, and the 
ure of terminating the probation cannot be availed of. Actually it appears 
on 11th July, 1951, a few days after the period of probation expired, notice fad been 
issued to show cause why his probation should not be terminated. Before, however, 
these proceedings could be continued and di of, there was a criminal trial 
in which the appellant was involved which ended in his conviction and consequent 
dismissal from service. The appellant, however, was acquitted on appeal by thig 
Court on 7th May, 1954 and as a result of that he was reinstated in service in June, 


1954. On the 19th July, 1954, procena Wre again started when notice was 
served on him to show cause why the pe tion should not be terminated. Thé 


appellant submitted his explanation. But the uty -General of Poliée, 
Coimbatore, held that the charges were proved and on 8th ber, 1954, he ordered 
termination of the probation. His appeals to the -General of Police and 


the Government were fruitless. Thereafter he filed writ petition from which 
this appeal arises. 

The contention of Mr. Kumaramangalam was really twofold: firstly, that 
once the extended period of probation came to an end, the appellant automatically 
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became a fall member of ghe service. We are unable to find anything in the rales 
to support this contention. It is one thing to say that the period of probation had 
comesto an end on and July, 1951; it ae another thing to say his probation 
was found satisfactory, and he was admitted as a full member of the service. Before 
the latter could be done, there should be a finding by the concerned superior officer 
that his probation hasbeen found to be satisfactory. Necessarily the determination 
of this question can only be taken up after the period of probation has come to 
an enh It is gle to contend aE he superion DAE DaS right even to come to 
a conclusion whether the probation has b, n satisfactory and whether he is entitled 
to be admitted a full member of the service. The second part of learned counsel’s 
contention was that even ing that the Deputy Inspector-General of Police 
could, after the expiry of the period of probation, go into the question whether the 
appellant should or should not be admitted as a full member of the service, nothing 
which happened subsequent to the expiry of that iod could be taken into account 
in deciding the matter. We do not agree. Here in the is that the 
superior o is not concerned only with the question er during the particular 
p of probation the conduct of the appellant was or was not satisfactory. 
ere is a further obligation on his part to come to a conclusion that the appellant 
can be admitted as a full member of the service. In arriving at this conclusion 
e which has ha ed subsequently to the expiry of the period of probation 
ill also be relevant. ‘Take for instance a case when after the expiry of the period 
of probation the appelant had been guilty of any conduct which would not entitle 
him to become a member of the service. We think such çonduct can be taken 
into consideration. i 
The next contention of Mr. K was based upon a memorandum 
issued by the Inspector-General of Police adverting to the er of G.O. No. 
384, Public (Services) dated roth April, 1954. The question dealt with in that G.O. 
was whether it is permissible to take an officer’s past record into account in disposing 
of a disciplinary case against him. It was laid down that such record or any part 
of it could not be taken into account in arriving at a finding on the primary charge 
but it may be taken into account in the punishment to be awarded in case the primary 
e or charges are proved. Of course if there had been anythħng in the 
appellant’s record which had been already disposed of but which was taken into 
account in the p ings which culminated in the order of termination of his service 
in 1954, then the ap t might have a legitimate grievance, though we doubt 
whether that would have affected the jurisdiction of the officer to pass the order 
in question. Actually, however, in this case there was no such thing. At no time 
were the charges which were framed in July, 1951, ever gone into, and it is only in 
October, 1954, for the first and only time that charges were not only framed but 
were found to have been established and action taken on that. There are no 
merits in this appeal. 
R.M. ——- Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. P. RAJAGOPALAN, Officiating Chief Justice AND Mr. Justas 
RaJAGOPALA AYYANGAR. 


eM. P. K B. Karuppan Chettiar .. Appellant* 
v. 
PL, M. C T. K. Krishnappa Chettiar .. Respondent. 
Madras Apriculturi uf Act (IV 8), sect ii), proviso (c)—Applicabili 
BO eis hone rab Religf. (ap ca eaten oS) Evie) to cases of houst- 


The Merged States (Lams) Act (XXXV of 1949), sections 4, 5,6 and 7—Kfect of—. aba) 
Stats of i in Madras—Applicability of Madras enactmeats— Principle ae fect of 
prior corresponding law. 5 

„A house-tax levied under the former Pudukottai Vilage Panchayat R tion (III of 1928) 
during the relevant period of four half years prior to 1st October, 1937, will an assesment to 

tax within the m of proviso (C) to section (i) of the Madras Agriculturists’, , 
Relief Act (IV of 1938) so as tho ts of the said Act. rae 


title such assesscc to the 
*AAO.No. 19 ef 19577 2 22” oS 5O E gth pepepber, 1957. ' 
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_ (The scope of the formér laws in force relating to levy of housgtax in Pudukottai State cx- 
plained—Efféct of the provisions of the Mi States (Law Act ditcussed—Scheme of repeal of 
the previous regulation and applicability of the Madras Act (XIV of 1920), explained). 


Ppa against the order of the Court of the Subordinate Judge of Pudukottai, 
dated 5th March, 1957 in O.P. No. 4 of 1953. , 

K. Bashyam Ayyangar, T. R.. Srinivasan and T. Ramalingam for Appellant. 

K. S. Ramamurthi and K. Sarvabhauman, for Respondent. 


- The Judgment of the Court was delivered by 6 
Rajagopala Ayyangar, 7.—The Chief Court of Pudukettai passed a decree against 
the ap cllant in O.S. No. 390 of 1944 on its file. This was a compromise decree 


on a under a settlement dated gist July, 1946. The appellant claiming 
himself to be an agriculturist entitled to relief under Madras Act IV of 1938 applied 
to the Subordinate Judge, Pudukottai, which was the successor of “the Court which 
passed the decree” for its scaling down under section 19 of the Act. This was 
O.P. No. 4 of 1953, and it is the correctness of the order of the Subordinate Judge 
dismissing the petition that forms the subject-matter of this appeal. f 


There was no dispute ing the appellant having a “ saleable interest 
in icultural land ”. But this claim to the relief was disputed on the ground 
that he fell within proviso (C) to section 3(ii) by having been assessed to house tax 
under municipal enactments the aggregate of which exceeded Rs. 600. It may be 
stated that the appellant admittedly owned three houses in the Panchayat of 
Alagapuri in the erstwhile Pudukottai State where he was assessed to property tax 
under the relevant enactment and that the annual rental value of those houses was 
Rs. 1025. The question which we have to consider is whether the decision of the 
Court below, that the ownership of these houses with this annual rental value and 
their assesment to tax by the local authorities of Alagapuri brought the appellant 
within the exception enacted ‘by the proviso, is correct. 

The provision to be construed runs: 

“Provided that a person shall not be deemed to be an agriculturist if he 

(C) hes in all the four half years immediately preceding the 1st October, 1937, been assessed 
to property or house tax in respect of buildings or lands other than sgricultural lands, under the 
Madras District Municipalities Act, 1920, the Madras City Municipal Act, 1919, the Cantonments 
Act, a pean law governing Municipal or Local bodies in any other State in India or under the 
Madras Boards Act, 1920, in a Panchayat which was a Union before the 26th August, 1950, 


provided that the aggregate annual rental value of such buildings and lands, whether let out or m 
the occupation of the owner, is not less than Rs. 600 ;”’ 


Before dealing with the arguments of the learned counsel for the appellant, 


it might be convenient to set out the laws on the basis of which thea t's houses 
in Alagapuri were subject to assessment. The laws governing the local bodies in 
the Pudukottai State recognised three of such bodies. e first namely the 


municipalities we are not now concerned with. There was a regulation entitled 

* the Pudukottai Village Conservancy Regulation ” (No. IV of 1909) which created 
unions or panchayats for villages. Under this enactment unions were constituted 

which were vested with the power to levy house tax (olde section 5 (1) of the 
Regulation). The corporations which were established were called unions, the 

governing bodies of such unions being called panchayats. Alagapuri did not falb 

within the scope of this R tion. ‘There was another statute, Regulation III 
of 1955 entitled “ The Pudukottai Village Panchayat Regulation ’’. By its section 

2 (a) its territorial operation extended ` 
“ to the whole of the Pudukottai State except the Municiplaity of Pudukottai and the unions 
to which the Pudukottai Village Conservancy Regulation No. 1V of 1909, applies.” 

‘Under this enactment panchayats were constituted for ing on the affairs 
of the village in areas to which Regulation III of 192 eel. Section 25 of 

` this enactment enabled the panchayats to levy an yearly tax on the capital value 
of buildings. By notification dated 16th June, 1927, the village of Alagapuri was 

brought within the operation of Regulation III of 1925, and the property tax which 

we referred_to earlier was levied under this Regulation. 
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The argument of learned counsel for the appellant was briefly this. There 
was a decree against the appellant which was sought to be executed against him. 
If the appellant were an agriculturist within Act IV of 1938, he was entitled to 
have it scaled down under section 19 of the Act. That he possessed icultural 
lands in the State is not in dispute. He was therefore an agriculturist he would 
be entitled to the benefits of the scaling down provision, unless the decree-holder 
were able to establish that the appellant was statutorily to be “ deemed not to be 
an agricultusst ” as falling within the several provisos to section 3. The pro- 
vision that was invoked against him was Proviso (C). The appellant did own 
houses in Alagapuri in the erstwhile Pudukottai State whose assessable value ex- 
ceeded Rs. 600 but this did not bring him within the disqualification because the 
Oe or house tax was not assessed or levied under the enactments specified 
in the section. By reason of the merger Pudukottah became and parcel of 
the Madras State and hence the portion of the proviso which referred to assessment 
under “‘ any law governing municipal or local bodies in any other State in India” 
became inapplicable to Pudukottah territory. The assessment had therefore to 
be under one or other of the following enactments to effect the disqualification, 
the District Municipalities Act, 1920, the City Municipal Act, 1919 or the Canton- 
ments Act, 1924 or under the Local Boards Act, 1920 in a panchayat which was a 
union before 26th August, 1930. The assessment was not under these or even 
any el provisions and hence the appellant was not within the proviso or 
the disqualification thereby created. 


Before proceeding to discuss the point m the light of the several enactments 
which effected the integration of the Pudukottai State with the State of Madras 
and the provisions contained in them relevant to the present subject-matter, it 
may be mentioned that if the question had arisen before the integration, it could 
have been capable of only one answer, l.s., against the appellant. Before that 
date the relevant words in the Proviso (C) ran: 


“or any law governing municipal or local bodies in any other province in British India or 
in any Indian State.” 


© 
Pudukottai Regulation III of 1925 would have been such a law andif a 
judgment-debtor under any decree passed in this State properties 
10 puri, the annual rental value of which exceeded Rs. he would not be 
deemed to be an iculturist within Act IV of 1938. The question for our 


consideration is whether the integration of Puduko with this State has made 
any difference to this result. 


The Ruler of Pudukottai State acceded to the Indian Union in March, 1948. 
This brought Pudukottai within the ambit of the Extra Provincial Jurisdiction Act, 
1947 (Central Act XLVII of 1947). The preamble to this Act enacted : 


“Whereas by treaty, agreement, grant, usage, sufferance and other lawful means, the Central 
Government has, and may hereafter acquire jurisdiction in and in relation to areas outside [India]”. 


By the operative provisions of this enactment (sections 3 and 4) the Central 
Government was enabled to exercise extra provincial jurisdiction in such manner 
as it thought fit and to determine the law and the procedure to be observed in 
such areas. In exercise of the powers conferred by this enactment, the Central 
Government passed the Pudukottai and Banganapalli (Application of Laws) Order, 
1949, on gth April, 1949. As the only enactments extended to the area by this order 
“were certain Central Acts which are not relevant to the present context, we are omit- 
ting further reference to this. This was followed up by the State Merger (Governor’s 
Province) Order, 1949, dated 27th July, 1949. By inclusion in Schedule I to the 
order the States of Pudukottai, Banganapalli and Sandur were merged in the 
Province of Madras; and under its section 3 as from the appointed day “ (xst 
June, 1949) Pudukottai was to be administered in all respects as if it formed 

of the province of Madras”. This Order contained other consequential provisions 
which are not material for the present purpose. But what is to the point is that 
this order operated to effect the integration of Pudukottai with the State of Madras. 
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The Madras Legislature thereafter enacted Act XXX¥W of 1 The Merged 
States (Laws) Act—to extend certain laws to the State of Pudukottai etc., which are 
administered as parts of the province of Madras. Section 3 of the Act extended 
the laws set out in the First Schedule to the Act to “ the m states ” including 
Pudukottai. Among the enactments so extended were the Madras District 
Municipalities Act V of 1920) the Local Boards Act (XIV of 1920), the Agri- 
culturists Relief Act (IV of 1938) to mention only those which are relevant for our 
pan purpose. Sections 4 to 7 of this enactment contained proyisions which 

ve a material bearing on the point to be decided in this appeal and it is really 
their interpretation that the appeal involved. Section 4 enacted : 

“4. In any enactment specified in the First Schedule...... (which as stated before inchided 
Madras Act V of 1920, XIV of 1920 and IV of 1938). 

(d) any reference, by whatever form of words, to the State of Madras shall be construed as 
ing a reference to the merged State or States concerned. 

5. If, immediately,before the commencement of this Act, there is in force in ary ach State; 
an Act, Ordinance, Regulation or other law corresponding to an cnactment spe dm the 
Schedule............ such ing law shall, upon the commencement of this Act, stand 
repealed to the extent to which the law tes to matters with respect to which the State Legislature 
had power to make laws for the state. \ 

6. (1) The repeal by section 5 of this Act of corresponding law in force in any merged State 
immediately before the commencement of this Act s not affect. 

(a) the previous operation of any such law,or any penalty, forfeiture or punishment incurred 
in respect of any offence committed against any such law, or 

(c) any investigation, legal proceedings or remedy in respect of any such penalty, forfeiture 
or punishment, and any such investigation, legal proceeding or remedy may be enue continued 
or enforced and any such penalty,forefeiture or punishment may be imposed as if this Act had not been 

(2) Subject to the provisions of sub-section (1) anything done or any action taken, inchiding 
any appointment or delegation made under such corresponding law shall be deemed to have been 
done or taken under the corresponding provision of the enactment as now extended to,and in force 
in the merged state and shall continue in force accordingly unless and until superseded by anything 
done or any action taken under the said enactment. 

7. For the of facilitating the application in any merged state of any enactment 
pape in the First Schedule,any Court or other authority may construe such enactment with such 

terations not affecting the substance as may be necessry or proper to adapt it to the mater before 
the Court or other authority’’. 


We are clearly of the opinion that the house tax levied on the appellant under 
Regulation III of 1925 of Pudukottai during four half years preceding 1st October, 
1937 has the same legal effect as an assessment to property tax under the provisions 

the enactments mentioned in Proviso (C) to section 3(ii) of Act IV of 1938. By 
virtue of section 5, the Pudukottai Regulation III of 1925 stood led, BA 
there was an enactment corresponding to it specified in the First Schedule, namely 
Act XIV of 1920, and Act XIV of 1920 stood extended to the merged state under 
section 3 of the Act. The rule of interpretation laid down by section 4(d) as that 
to be opted in regard to the construction of the Local Boards Act was that the 
reference to the territory forming the “ State of Madras” in Act XIV of 1920 had 
to be understood as including a reference to the area of Pudukottai. In passing, 
we might mention that the learned Suboridnate Judge thought that there was some 
defect in the drafting of section 4 (d) but we are unable to share this opinion. 


What then was the effect of this repeal of the Pudukottai Regulation and tha 
extension of the Loacal Boards Act to that area? It is common ground that before 
the m of Pudukottah and the of the Pudukottai Regulations, the house 
tax paid by the appellant to the Panchayat of Alagapuri brought him within Proviso 
Ca Peng ee ee eee es ” in a native State 
in India. ¢ contention however is that the merger has effected a change in the 
law. Section 6(2) enacts ; 

“(a) Subject to the provisions of sub-section (1) anything done or any action taken...... under 


such corresponding law shall be deemed to have been done or taken under the corresponding provi- 
‘Mog of the enactment as now extended........ j 
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In the present context the corresponding provision is Act XIV of 1920. The 
contention urged by Mr. Bashyam Ayyangar was that “ the corresponding pro- 
vision of the enactment and now extended” would in to thé matter now 
under debate be the Local Boards Act (XIV of 1920) and “the corresponding law” 
“ the action taken ” under which is the subject of the deeming provision would 
be “the Vi Conservancy Regulation of 1gog and not the Panchayat’ 
Regulation III of 1925 by which the local administration of Alagapuri was governed. 
The basis fom this argument is to be found in the terms used in Proviso (C) in 
relation to the taxes levied under the Local Boards Act “a Panchayat which was a 
Union before 26th August, 1930”. Learned counsel urged that Panchayats which 
were Unions before 26th August, 1930, were constituted for areas with a minimum 
population of 5,000 and that ri jee which had a population of about 500 
Inhabitants could therefore not be deemed to be such a Panchayat. 


We do not find it possible to accept this argument. The date 26th August, - 
1990 in the Proviso in Act IV of 1938 is a reference to the date when the Madras 


Act XI of 1930, which amended the Madras Local Boards Act, 1920, came into 
force. ‘Under the original enactment of 1920 there were three grades of local bodies 
the District Boards, Taluk Boards and Unions. Unions were constituted under 
section 4(2) of the Act which ran: 

“With the @ of the Local Government, the District Board may for the purpose of this 


Act delcare by notification any revenue village or or any ion or portions thereof to be 
a union provided that no area shall be declared to be a union sit has a population of not less 


than 5,000’. l i 

Independently of this there were village panchayats under Act XIV of 1920 
which provided for local government in villages which were not unions under Act 
XIV of 1920. i i 

The Local Boards Act XIV of 1920 was amended by Act XI of 1930 and the 
change it effected in regard to unions was this. By the new section 4 (5) the Local 
Government were enabled by notification to declare any part.of a revenue taluk 
to be a village for the purpose of the Act and specify the names of the villages and 
the local areas which before that date was named “a union” came to be designated 
under the amending Act as “‘a village.” aie evening body of this area which 
was ere called a “Union Board” was al by the amending Act to “‘pancha- 
yat.” Villages with a population of 5,000 and upwards and contiguous villages 
whose total population reached that were all brought within the scope of 
“ Unions” governed by the unamended Madras Act XIV of 1920 and they conti- 
nued to be vi under the amended Act, By virtue of Act XI of 1990 a-re- 
organisation of e areas of the villages took place and there was a splitting up of 
areas for the constitution of wilaga ae It was in view of these circumstances 
that reference was made in Act IV of 1938 to “panchayats” which were unions 
before 26th A 1930 to exclude villages which were governed by the V 
Panchayat Act of 1920. This however does not bear upon the question of the 
corresponding law of the Pudukottai State. The unions and the panchayats 
governed by the Regulations of 1909 and 1925 would both fall within the Ngai weed 
union within the Local Boards Act,1920, without any reference to the point of distinc- 
tion denoted by the date 26th August, 1930 based on historical, and in the present 
context, accidental reasons. 
To start with we have the admitted fact that until accession of Pudukottai and 

eits merger the payment of the tax to the Alagapuri local authority being under a . 
“law governing municipal local bodies in a Native State” would have brought 
the appellant within the scope of the proviso, notwithstanding that Alagapuri was 
governed by R tion ITT of 192 and ot R tion IVof 1909. The Regulations 
were ed section 5 of the Merged States (Laws) Act of 1949 with “ the 
previous operation of the law unaffected.” 


It is in the context of this situation that the corresponding law of the Pudukottai 
State hasto be ascertained. Let us assume that Regulation II of 1925 were the only 
law governing local authorities in the Pudukottai State. It would not be possible 
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to argue that the levy of property tax in Alagapuri did not bring the appellant within 
the proviso merely because Alagapuri had a population less 5,000. The question 
that next arises is as to whether thè existence of another law governing | bgdies 
and to which Alagapuri was not subject makes any difference to this result. In 
our judgment this can be answered only in the negative. Supposing that the basis 
of division between major and minor unions in the Pudukottai State was based not 
on population but on other factors or if population be the test but instead of 5,000 
some other figure were taken as the dividing line, particular local bogies cannot be 
identified as those co nding to post and pre 26th August, 1930 unions of the 
Local Boards Act. The Bonni Act. 1920 as it existed in 1949 cohtains no ` 
distinction between these two categories, and when the Local Boards Act was made 
eee to the Pudukottai it replaced both the Dei cae TV of 1909 and 
ILI of 1925, with the result that the levy of tax under either was levy of tax under 
the Local Act (XIV of 1920). The Agriculturists Relief Act (IV of 1938) 
was also extended to the State and the reference to the Local Boards Act of 
1920) in the Proviso (C) became a reference to both the Regulations of Pudukottai. 


There are further reasons why the argument of learned counsel for the appel- 
lant, that the relevant corresponding law of the Pudukottai State is only Regulation 
IV of 1909 and not Regulation II of 1925, cannot be accepted. In the first 
place neither Regulation proceeds on the basis that only villages or areas with a 
particular id der fell within its scope. Taking first the Regulation IV of 1909 
its preamble states “to make better provision for the sanitation and conservancy of, 

.” It extended to the whole of the Pudukottai State excepting the town of 
Pudukottai which was ap tly governed by a special enactment on the lines of the 
Madras City Municipal Act. Section 3 (x) of the Regulation defines a “panchayat” 
as meaning a body of persons constituted for a union “ under that Regulation”. 
The substantive provision therein was to be found in section 27 which enacted : 

“ There shall be established for cach union spinini having authority over that union, and 
consisting of not less than five persons, who shall be called members of the panchayat’’. 

The union was defined in section 3 (xvi) as meaning any revenue village or villages 
or any portidn or ions thereof which may be declared to be union in the manner 
hereinafter provided. The last words were a reference to section 4 which enacted: 
+ “4. (1) The State Council may from time to time, by notification in the State Gazette, declare 
any Js or villages or any portion or portions thereof, to be a union for the purposes of this Regu- 
on. 
Section 5 enabled taxes on houses situated within the Union to be levied by the 
Panchayats. The other relevant provisions of the regulation were sections 46, 48 and 
49 which ran: 

“47. To enable the t out the of this R i all ic roads 
a fants? grllscud oltermulite. plsoet in the De, talessspecialy cacepied by the Stato 
Council, shall be under the control and direction of the panchayat”, 

“48. (1) The proceeds of the Houle; tex i any unioti and of any iret imic ye eee 
in such union under section five clauses shall, subject to the control the State Council, be at the 
disposal of the panchayat of such union.” 

Section 49, provided for the duties and responsibilities of the panchayat which were 
these : 


_ “49. The Panchayat shall, in the union under its anthority............ and so far as the funds 
at its permit, have the control and administration of, and provide for the following 
inatters— ° 


(a) the lighting of the public roads, 

(b) cleansing the ‘public roads, drains, tanks, wells and other public places in the union, 

(c) with the sanction of the State Council, the establishment and maintenance of hospitals 
dispensaries and schools. 


(d) making and repairing the public roads and drains in the union. 


(e) constructing and repairing such tanks, wells and other works as will supply the inhabitants 
of the union with a sufficient supply of water for domestic use, and 


(f) generally doing such things as may be necessary for the preservation of public health.” 
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Regulation IV of 1909 was called the Village Conservancy Regulation a name whose 
appositeness is shown by the accent on the preservation of public health as i 
mais function in section 49 (f). 


We shall now refer to the relevant provisions of Regulation ITI of 1925, by which 
the local administration of Alagapuri was governed. Its preamble recited that it was 
to make proper p rovision for the administration of.village affairs by the villagers 
themselves and thereby develop the system. of sell-edvernmicnt in the ripali areas of 
the state. Its t of peradon was section 2 (a)—' - 

sel ot tte Buia Sate ah Muy of Pada adhe si 
which the Pudukottai Village Conservancy Regulation, No 1909, applies.” 


Section 3 (7) defined a village as meaning - 
“ any area declared by Government to be a village for the purposes of this Regulation ”.- 


Section 4 enabled the Government by, notification in the prescribed manner dires 

ting the constitution for any viļlage of a panchayat or EA aG ar carrying out 
all or any of the purposes of this Regulation. “the panchaydt was defined under 
section 3 (3) to mean 

“the body of rsons constituted under this R tion fc out 

E ts RAE cgula or carrying all or any of the pure 
The functions of the panchayat under the Regulation III of 1925 might now, be com- 

pared with the terms of section 49 of the Regulation IV of 1 which we have 
extracted earlier. Section 15 of the Regulation III of 1925, ified the following 
as powers and duties of these Panchayats: , ` 


(i) centrcton and maintenance of village ronds, culverts, bridges and bulking 
(li) lighting of stretts and public places ; 
(tii) construction of drains and disponal-of drainage-water and sullage f 


iv of streets ‘removal of rubbish kea sad'other ts of the sani 
Rri b ps ERr e ary 

(v) provision of public latrines, ; 

(vi) opening and maintengnce of burning 'ghats and burial grounds. e 


and of wells, excavation, and maintenance of or tanks 
for ER aie oe l repairing washing and bathing epica and construction of bathing gbats; 
. (viii) control of cattle sheds, thrashing floors, topes and other communal porombokes. à 
(ix) control of chavadies, chattrams, rest houses, 
(x) extension of villge sites; . 
(xi) enforcement of vaccination ; ' 
Gail) registration of births aiid deaths; 
' (xiii) opening and maintenance of village libraries ; 
(xiv) control of pounds; ` 
(xv) village ‘protection ; l 
xvi) other measures, of public utjlity calculated to promote the safety, health, conifort or ` 
convenience of the villagers. 
Sections 16 to 19 of this Regulation cnabled further powers to be vested in thesé 
bodies by the State Government: Section 25 vested the body with’ power to levy 
ethe tax on buildings situated in the village. This analysis makes it clear that no 
distinction could be drawn between the bodies created by the two ehactments for 
the purpose of showing that the body created under one corresponded to the pre 26th 
August, 1930 unions in the Madras State while the other fell outside that ca 
It is for reason that we hold that the property or house .tax levied under 
these Regulations (Regulation IV of 1909 and IIF of 1 aes is eee within 
Trouwe (0) so-secuon 9 of tir Madms Sereultunsts Relic A 
Even if there. were any difficulties in this interpretation ‘of the corresponding 
law this in our opinion is resolved by applying the rule ‘of construction set ‘out in 
section 7 of the Merged States (Laws 5, Ack - Bashyam Ayyangar advanced an 
argument that section 7 hel him but we are unable to t this construction; 
The adaptation which is to be made should not be contrary to the manner in which 


3I 


e 1, 
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the State law operated before the merger and as there is no yeason why the law should 
be different now, in the event of any ambiguity, it has to be resolved against the 
appellant. ` ° 

''The appellant, in our opinion, fell within the scope of Proviso (C) to section 3 
(ii) of Act IV of 1938 and the decision of the Subordinate Judge denying’ him 
relief under section 19 of Act IV of 1938 was correct. 


The appeal fails and is dismissed with costs. 6 
R.M. i ae Appeal dismissed. - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM, ` 


K. G. Jaganathan i .. Petltioner.* 
: Railon Aa (IX qf 3 ), section 121—Offence under—Refusal of a passenger to show the tichet when 
demanded—If amounts to t a ratlwoay seroani in the discharge of his duty. 


Raikoay Mobile Court—Procedure to be adopted by Honor Magistrates—Exemination accused under 
section ti mna] Procedure Code (V of 1898)-—Nocsily for. . f 


In cases tried by Mobile Railway Courts, the Honorary Magistrates should follow the clementary 
Se ae procedure of questioning the accused also, after the evidence against him is 
with regard to the circumstances that appear against him. Otherwise the whole proceedings 
will be vitiated. | . 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
ying the High Court to revise the Order of the Special Hono Presidency 
istrate, He Pe over the Railway Mobile Court at am, dated 
8th May, 1957 in M.R.C. No. 2843 of 1957. 
G. K. Venkatanarasimhan and $. N. Rajan, for Petitioner. 


The Public Prosecutor (P. S. Kallasam) on behalf of the State. 


The Court made the following 
Orver.—This is a revision against the conviction of the petitioner for an offence 
under section 121 of the Railways Act. ` 


The accused is said to have got down from the train ‘at Mambalam and when 
the ticket was demanded he is said to have got annoyed and refused to show the 
ticket. He was subsequently handed over to the Railway sainik. Two witnesses 
were examined in support of the prosecution who speak to the above facts. The 
second witness says that after refusing to show the ticket the accused went into the 
Station Master’s room and the Ticket iner handed him over to the sainik. Even 
then he refused to show the ticket. The first witness was cross-examined as to 
whether he knew that the accused had luggage. Immediately an enquiry was 
conducted by the Special Honorary Presidency Magistrate at the Station itself and 
a judgment was pronounced convicting the petitioner. 

‘Two questions arise in this case. One ia whether on the facts disclosed it amounts” 
to an offence under section 121, Railways Act. Section 121, Railways Act is as 
follows :— 

“Tf a person wilfully obstructs or impedes any railway servant in the discharge of his duty, he 
shall be punished with fine which may extend to one hundred rupecs.”” 

The contention of Mr. Venkatanarasimhan is that the refusal to show the ticket 
will not fall within the scope of this section 121. It seems to me that the refusal 
to show the ticket will certainly impede the railway servant in the discharge of his 
duty. It will amount to an offence under section 121. 

APT kl ha E RP ee 


*CrLR.C. No. 621 of 1957. 16th January, 1958. 
(Crl.R.P. No. 606 of 1957). 
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The second question is far more important, and it is one which relates to pro- 
cedure. After the witnesses were examined the accused does not Be to have 
beer? questioned under section 342, Criminal Procedure Code. no state- 
ment ap to have been recorded from him. I am not able v fnd from the 
records that the accused have been questioned at all, and that perhaps is the reason 
why no statement is recorded ed fom bim. It is an elementary principle in the pro, 
cedure that the accused must be questioned with regard to the circumstances that 
appear him. This is a case in which the accused has not been questioned 
at all. failure to question him about the circumstances against him has 
vitiated the entire proceeding. For aught we know he might have a very satisfactory 
explanation. If the statement has been recorded then it will be a matter for consi- 
deration, whether from the statement and the prosecution evidence, it can be stated 
that the offence has been made out or not. int the absence of any such statement 
which should have been recorded, but not recorded, I am unable to know what 
the defence is and the accused is not to be blamed for this failure on the part of 
the Court to question him and record his statement. This is an illegality which 
cannot be cured by section 536. 


The conviction and sentence are, therefore, set aside and the fine if paid will 
be refunded. 

The Special Honorary Presidency trate will do well to follow the procedure. 
The Honorary Magistrate must remem that one of the elementary principles 
that must be observed is that after the evidence is taken the accused also must be 

estioned on the evidence as to what he has got to say. Failure to do so is an 
illegality which will vitiate the entire trial. : 

RM. — Conviction and sentence 

set asides. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l Present :—Mnkr. JusTick SOMASUNDARAM, 


Govilan , .. Acawed*. 
Motor Vehicles Act (IV of 1939), section 130 ee ee g Section 2 Prosecution 
Sor an offence of rash and negl negligent Iping under section 279, Penal Cods—lIf could be proceeded section 130 
(1) of the Motor Vehicles Act 
Section 180 (1) of the Motor Vehicles Act provides for a manner of disposal of certain 
E Tat i provision Goan aroy oS sod remitting the de idlcned in 


- Case referred for the orders of the High Court under section 438 of the Cri- 
minal Procedure Code, by the District Magistrate, South Arcot at Cuddalore in 
his letter dated nil in Criminal Revision Case No. 5 of 1957. 

S. Vy. Rama Ayyangar, for the Accused. 

V. V. Radhakrishnan for- the Public Prosecutor (P. S. Kalasam) on behalf of the 

° State. 

The Court made the following 

Onpzr.—This is a reference by the District Magistrate of South Arcot under 
the following circumstances. The Police at Chidambaram filed a charge-sheet 
against the respondent herein, stating that he has committed an offence under 
section 279, read with section 112 of the Motor Vehicles Act. The allegations are 
that the accused who was the driver of lary MLS.Y. 2590 drove the lorry on 16th 


March, 1957 in a rash and negligent manner so as to cause danger to human life 
at about 0-53 hours in the Ohea bara Bhengiri Road near 1 mile and 4 furlongs 





* CrLR.Q. No. 445 of 1957. 6th January, 1958, 
(Case Referred No. 7 of 1957.) 
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ftom ‘Chidarnbaram’ anid’ thereby ‘dashéd against a doublebullock cart and caused 
damage to thé eart-driven by die Nathar P.W. 1. It is stated that this act fell under 
section: 279 Indian, Penal ‘Code ‘and section 112 of the Motor Vehicles Act. ‘Phere 
is no doubt that'the polite were-wrong in adding section 112 of the Motor Vehicles 
Act to this section 279,-Indian Penal Code. Section,279, Indian Penal Code,is as 
follows i=. 0 Oo zoten Bele | G ' : j 

j ' t Whoever drive. any vehicles; or rides, on any public way in a manner so rash or negljgent as 
wih nin life, or to be likely to'cause burt or injury to any other person, be punished 
with im ent of either description for a term which may extend to six months or with fine 
which extend to, one thoussind rupees, or with both ”. i me 4 
This ‘ida ‘elf-contained'section ‘like any other section of the Indian Penal Code; 
prescribing’ the extent"of punishment. This being independent by itself, there is 
no meaning in connecting it or ing it-with section 112 of the Motor Vehicles 
Act. Section 112 of the Motor Vehicles Act, as ‘amended now, is as follows :— 


" Whoever ‘contravenes any: provisions of this Act or of any rule made thereunder shall, if na 
other penalty is provided for the offence, be punishable with fine which may extend to one hundred 
rupees, or, if having been previously convicted of any offence under-this Act he is again convicted of 
an offence under this Act, with fine which may extend to three hundred rupees,” 

This section would therefore apply to offences not only under {the Motor 
Vehicles Act, butjalso for breach of provisions, the punishment for which is not pro- 
vided for under those provisions. ,A reading, therefore, of section 112 of the Motor 
Vehicles Act and section: 319» Indian Penal Code, will clearly show that section 
112 of the Motor Vehicles Act cannot be read with section 279, Indian Penal Code, 
However, the police committed this mistake in filing the charge-sheet in the manner 


phe eV 4 


stated above, quoting the two sections together. ; 
__» After filing the charge-sheet, the lower Court appears to have acted under section 
1g0 (1) of the Motor Vehicles Act. Under section 130 (1) of the Motor Vehicles 
Act, a Couft taking’ cognizance of an offence under this Act may; unless the offence 
is an offence ified in Past-A of the Fifth Schedule, state upon the summons to 
be served on the accused person that he (a) may appear by pleader and not in per- 
son, or {b} fhay'by a specified date prior to the hearing of the charge plead guilty'td 
the charge by registered letter andiremit to the. Court such sum not arre Rs. 25 
as the Court may specify, Apparently,'the summons has specified a sum of Rs. 25, 
and in pursuance of the option in the summons, the accused pleaded guilty, and 
thereupon was-convicted and sentenced to a fine of Rs. 25. 


Neither the Magistrate nor the police appear to have looked into the sections of 
the-Indian Penal Gode or the Motbr_ Vehicles Act; the one before filing the charge- 
sheet ahd the other'before dending outa summons. -It is obvious that section 1 30 

1) cannot apply to the facts of this case, as it can apply only in two circumstances ! 
i it'must be an offence committed under Motor Vehicles Act, and (2) suék offence 
not nienttioned' in Part A.'-' This offence, being one under section 279, Indian Penal 
Code, cannot be said to be uùder the Act, and therefore section 130 (1) will not apply. 
The issue of summons itself was therefore contrary to the provisions of the section 
and must be held as illegal. The plea of guilty, therefore, following such summons is 
equally Vitited’ by’ this’illegality.' The whole course of trial being illegal, the con», 
viction of the accused has to be set aside, and it is hereby set aside. en 

. The next question a shetber, ans should be a Ae Undoubtedly, there 
was damage caused to the cart of P.W. 1 on account of the rash and negligent drivi 
of the lorry by te kadet Ti view of the notorious tendencies on eee of fone 
drivers to drive in, a rash and fegligent manner, I should think that the ends of jus- 
tice requiré that the accused ‘must be ‘put on trial again. I therefore set aside’ the 
conviction and sentence, and order a re-trial of the accused for an offence under sec- 
tion,279, Indian, Penal Code, ‘A fresh summons will issue for an offence under SGC- 
tioh 279, India 'p Code,’ and 'theré should be no reference in the simmons tò 
section 112 of the Motor Vehicles Act. The reference is accepted. > 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT ;—MR; JUSTICE SOMASUNDARAM, ` ‘ . 
Raman allas Kottooran ` ' . | Patitloner*. 
. P E T Rasroed Fora lds 
z © Criminal vial —Prastie—Bacaring delay in filing appeal against axetil Rich af the accused to contest. 
Rr faci ngot the aceton, section 11'of the Cattle Trespass Act cannot apply to cases of 
orest land, the provisions of the said section are attracted to such cases by virtue 
Eon i of the Madras Forest Act and ss such am accused can be convicted undes tection af 
the Cattle respass Act for allowing cattle to trespass on Reserved Forest land. toe 
‚Normally in criminal cases any delay i in filing an, an appeal cannot be'excused without notice to the 
dapat apne annot be Ira ch c valuable right which he has acquired the expiry of the 
period of limitation. But in cases where the delay is excused without motiċe to other side, it is 
den to the respondent at the time of the final Bi arleg ty mae the: question of Okay and shiz thal 
was no justifiable ground to excuse the same. a y oe 
The mere fact Hat an app against the ‘scald vosight tobe Med aler ihe cray oike ' 
iod of limitation as a of the attention of the Public-Prosecutor being drawn to the matter 
Cait iso Geeta pecans a AE hy fel to ese the delay, 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the Additional First 
Class as ate Vellore, in C.C. No. 224 of 1956. 


"G. Gopalaswami and V. Gopinathan, for Petitioner if Cr.R.G. «No: 141 of 1989 
and Respondent i in Cr. App. No. 263 of 1957. fone 


The Public Prosecutor (P. S. Kalasam) for Respondent i in ‘on. RG: 141 of 
1957 and Appellant in Cr. App. No. 263 of 19571 
The Court delivered the following 
| JUDGMENT. —Criminal Revision Case No. 141 of 1957 is by the E: RE 
his conviction for an offence under section 24 of the Cattle T Act. Criminal 
Appeal No. 263 of 1957 is by the State t the acquittal oF the accused for an 
offence under section 332, Penal Code, with which he ‘was''also charged. On 28th 
August, 1956, the Forest Guard P.W. 1 inthe beatof Gudiyatami range and the Forest’ 
Watcher P.W. 2 working with P.W. 1 saw at about 12 noon sorhe goats grazing ip the’ 
Reserved Forest. There were about 67 goats grazing and two persons were grazing 
them. They rounded up the goats for the purpose'df taking them -to the pound. The’ 
two servants shouted and the accused who ‘presumably Was the owner of the’ a 
rushed with a knife in his hand and threatened the two officers with severe 
if they took the goats to the pound. It is alleged that the accused caught oid of of the 
neck of P.W. 1 and pushed him down and threatened to cut him with the knife. 
P.W. 1 sustained undoubtedly minor injuries which were noticed by P.W. 6.the 
doctor who examined him the next day at 11 a.m. on a requisition from P.W. 5 the 
Sub-Inspector of Police. P.W. I gave a complaint to P.W. 3, the Range Tr,’ 
Gudiyatam, the same night piai Pi substantially the allegations mentioned above. 
Subsequently also he appears to have given a complaint to P.W. 4 the cattle pound 
keeper. The complaint given to P.W. 3 was forwarded by him ‘in due course to 
the Police for investigation and the Police after investigation filed a charge-sheet 
one the accused for an offence under section 332, Penal Code 'and also for-an 
ence under section 24 of the Cattle Trespass Act. The Additional First Class ` 
trate who tried the case acquitted the accused of the offence under section 332, 
enal Code but convicted him of the offence under section 24 of the Cattle Trespass 
ct. Itis against this conviction that the revision has been referred and subsequent’ 
to the admission of this revision it transpires both from "the records and the state- 
ment made by the Public Prosecutor. that the Public Prosecytor -was asked as to 
whether the State was filing an appeal against the acquittal. ‘Thereafter according 
to the usual practice the records are forwarded to the "Public Prosecutor who goes into 
the whole question and gives his opinion to the Government. Apparently on , 


b 


wA T 





- “#Orl. R.G. No. 1 toth December; 1957-," 
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opinion furnished by the Public Prosecutor the Government instructed the Public 
Prosecutor to file the a pa against acquittal. Instructiôns were received by the 
Public Prosécutor on 2b March, 1957, the judgment of the lower Court. on 
6th November, 1956. The time for an appeal against the acquittal is 

months. ‘There is no doubt that this appeal was filed beyond time. At the time of 
the filing the appeal, a petition to excuse the delay was filed suppose by an affida- 
vit'of one of the clerks in the office of the Public Prosecutor. e delay in the 
appeal was excused by the admission Court.without notice to the ndent., Both 
the revision arid the appeal have been posted together and have come up before me 
for final hearing and disposal. 


So far as the revision is concerned, the question of law raised by Mr. Gopalaswami 
appearing for the, petitioner is that the conviction under section 24 of the Cattle 
respass Act is unsustainable in view of the provision namely that under the section, 
it is only when cattle are seized under the Cattle Trespass Act that section 24 would 
apply. Sections 10 and 11 provide for the circumstances under which cattle under the 
Act can be seized. In terms section 11 cannot be applied because section 11 says 
that A i i í 
eta ‘in charge of public roads, leamare grounds, lantations, canals. `. . . and Police 
; may seize, or'cause E be seized any cattle doing damage to such roads, grounds, plantations 
2 etc,” oe wet ’ i: 
The forest cannot be said to be a plantation within the meaning of section 11.. ‘Nor 
has any damage as such been proved in the case. But as pointed out by the learned 
Public Prosecutor, under section 57 of the Madras Forest Act, 1882, 

“ Cattle ing in a Reserved Forest or on lands on which the grazing of cattle has been 
prohibited by ¢ under section 26, or which has been closed under section 27, shall be 
deemed to be cattle doing damage to a public plantation within the meaning of the section 11 of th 
Cattle ‘Trespass Act, 1871, and may be seized and impounded assuch by any Forest Officer or Police 


Section 11 of the Cattle Trespass Act is therefore attracted by the provisions of > 
this section and any cattle trespassing in a Reserved Forest will be deeméd to be 
cattle doing,damage to a public plantation within the meaning of section 11 of the 
Cattle Trespass Act and may be seized and impounded by any Forest Officer. If 
therefore cattle trespassing in a Reserved Forest falls within the provisions of 


section 11 of the Cattle Trespass Act, it is not disputed that section 24 will apply to 


the same as section 24 itself clearly emphasises the fact that whoever forcibly op ; 
the seizure of cattle liable to be seized under the Act may be convicted a 
Magistrate. ` , 


Another contention raised by Mr. Gopalaswami is that under section 58: 

“The Government ‘may, by notification in the Official Gazette, direct that, in lieu of the fines 
fixed the twelfth section of the Act. . . . there shall be fixed, in all or any of the arcas to 
which this Act applies, for each head of cattle impounded under section 57 of this Act, such fines as they’ 
hmk fit, but not exceeding the following. . . . . .” ; 
The officer can only levy the fine and cannot convict him. But a reading of the 
fines in that section will clearly show that the section is intended to levy a fine by the 
keeper of the pound. Section 12 does not deal with animals mentioned in section 58. 
It seems to me that section 58 of the Madras Forest Act does not apply to the’ facts e 
of this case. The Forest Officer can seize the cattle and send them to the pound 
which would be dealt with according to the rates mentioned in section 58 or in sec- 
tion 12 as the case may be. The contention of Mr. Gopalaswami therefore fails and 
the conviction is justified. The fine cannot be said to be excessive and therefore 
is not reduced. The Criminal Revision is dismissed. 


As regards the appeal initially no appeal was filed by the State, but because 
the acquittal came to the notice of a Judge who felt that it was wrong. Consistent 
with the practice of this Court, the judgment was forwarded to the Public Prose- 
cutor to ascertain whether an appeal is instituted by the State. Thereupon the 
Public Prosecutor goes into the merits and advices the Government and on the 
advice the appeal is or is not filed as the case may be. Here obviously the Public 
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Prosecutor has advised an appeal to be filed. The State Government thereupon 
instructed the Public Prostcutor to file an appeal. This is how the a peal came to 
be filed. The judgment of the Court against which the appeal is filed was on 6th 
November, roa cae the appeal was filed on 12th April, 1957, which is far beyond 


the period of limitation prescribed under, the Limitation Act. The only reason given 
is, as‘already stated, that . ý 
“ the judgment was forwarded by the Court to the Public Prosecutor on 15th March, 


with the opinion of the 
The Court when it came up for admission excused the delay without giving notice to 
the respondent. As pointed out in XArishnaswami Pantkondar v. Ramaswami Chettiar}, 
the delay should not be excused without giving notice to the respondent because 
after the period of limitation the ndent acquires a valuable right and it cannot be 
deprived without notice to him. the above case their Lordships of the Privy 
Council point out: 
Eo gi Soe a Sos ee E: it to deprive him of a valuabk right, for it put in 

the finality of the een inka oo at to precude him fam Sees its ropa i riety pe 
amount to a denial of justice. It must, therefore, in common fairness be regarded as a tacit term 


of an order like the t that though ified in expression it should be to re-consideration 
at the instance of the party prejudicially 3 and this view is sanct by the practice of the 
Courts in India”. . 


In that particular case the delay was excused in the first instance without notice to 
the other side. At the time of the final hearing of the appeal the point was raised 
and the Bench which heard the appeal went into the question and found that there 
was no justifiable ground for excusing the delay and therefore dismissed the appeal. 
Their Lordships of the Privy Council upheld that practice and held that it was open 
to the respondent to raise this question at the time of the final hearing of the appeal 
if the delay was excused without notice to him. Similarly the question of us 
the delay without notice to the respondent is raised before me at the time of the 
hearing of the appeal. If it was open to the respondent to raise this question I am 
bound to consider the grounds urged by the learned Public Prosecutor dor cree 
the delay. It seems to me that this is not a fit case in which the respondent shoul 
be deprived of the valuable right accrued to him without a proper reason urged for it. 
The reasons given by the Public Prosecutor are what I have stated earlier. I do not 
think that the circumstance of filing an appeal after the attention of the Public Pro- 
secutor is drawn to it in Court as in the present case can be said to be a ground for 
depriving the valuable right accrued to the accused. I uphold the contention of the 
respondent that it was open to him to raise this plea y that in the circumstances 
it was not a justifiable ground to excuse the delay. The delay is therefore not excused. 
The appeal is dismissed for that.reason. In this view, it is unnecessary to go into 
the merits of this appeal. : a 

Both the appeal and the revision are dismissed. 


R.M. Appeal and revision dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


R * Present :—Mr. JusridzE RAJAGOPALA Avranoan 
A.S.N.S. Naina Pillai Marakkayar ees ..  Petitioner® 


U. ` . 
State of Madras by Secretary, Revenue: Depiimieng Madras .. Respondent. 


Madras Hindu Religions and Charitable Endowomenis Aà XIX of 1951), section metion o-—Pabiin—Yf veid as 
amounting lo excessive delegation of legislative power —If to Arad th oh Cogan gf ae 
The Madras Hindu Religious and Charitable Endowments Act, 1951, comprehends within its 
scope both religious and charitable endowments. The enactment, no doubt, contains elaborate 
provisions for ison, can etc., to secure proper administration of religious institutions and 
endowments. th reference to itable endowments, however, the Legislature felt that the provi- 
siohs of the Act need be applied only to those charitable endowments whose affairs were mismanaged. 
Hence, section g of the Act has-been enacted vesting with the Government the necessary powers to 
in such cases within the ambit of the Act. It cannot be said that the delegation is excessive or 
id. Nor does the section offend Article 14 of the Constitution of India m because it is only 
enabling and there is no compelling duty enjoined on the Government to take action in every case 
of mismanagement of a charitable endowment. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certtorari calling for the Records in Memorandum 
No. 116907-D/55-3 dated 21st March, 1956, on the file of the Revenue Department, 

ent of Madras and quash the said notification relating to the Annapoorni 
Amman Chatram Dharmam Charities, Mettupalayam village, Tanjore District. 


, GR, Fagadisan, for Petitioner. ’. 
.The Additional ‘Government Pleader s Veeraswamt) for the State. 
no "The Court made the following 


+  Onpgr.—The petitioner, challenges the constitutional validity of section so a the 
Madras Higdu Religious and Charitable Endowments Act (XIX of oe 
ee. 


petition invoking the Jüridichon of this Court under aea 226 of 
tution. i 


Section 3 of the Act XIX of 1951 (which I shall call the panied section) 


“ Where the Government have reason to believe that any Hindu or Jain public charitable endow- 


ment is being and are satisfied that in the 1 interest of the administration of such 
charitahle endowment it is necessary to extend thereto all or any of the ions of this Act and of 
any rules made thereunder, they may, by no notification in the Fort St. a Gazstis, extend to such 


charitable endowments the said provisions and thereupon the provision so extended shall apply to such 
charitable endowments as if it were e specific endowment: 


Provided that before iuie nich a nbU beatin, the Govenincat thal publish in the Fort St. 
George Garetts, a notice of their intention to do 10, spe Toying the tae for the action proposed to be 
taken by them and a period which shall not be than two months from the date of publi- 
cation of the notice, for the persons interested in the endowment concerned to show cause against the 
issuc of the notification, and consider their objections, if any ”. 


The petitioner claims to be the trustee of a-charitable endowment known as Anna- 

poorani Amman Chatram Dharmam. The petitioner has been in management of 
this trust for a considerable time and acting in pursuance of the provisions of section 3 
extracted earlier, the State Government issued a notice to the itioner to show 
cause why Act XIX of 1951 and the Rules made thereunder should not be extended 
to the Dharmam of whak he was in management for the reason that the endowment 
was being mismanaged by him. The petitioner has thereupon moved this Court 
by the Writ Petition now before me and obtained a rule nisi and also orders of stay 


the Government not to proceed further with the enquiry into the 
misconduct charged. 





*W,P. No. 875 af'rg56, » 7 PPG OE -Ea $ gth October, 1957. 
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Mr. Jagadisa Ayyar, learned counsel for the petitioner, formulated the follow- 
ing in support of his attdck “on the validity of this provision. 
x = (1) Section ‘3 constituted an ‘unconstitutional and excessive delegation of 
legislative power virtually amounting to an abdication by the Legislature of its 
power over the subject. ' as ' ` ' 
' (2) The provision offended Article 14 of the Constitution. 
_ Tearned gounsel sought to sustain the plea of excessive delegation under two 
heads : (a) that the Act-did not formulate any policy, to be applied and that it did 
not lay down any principles for the Goyernment to adopt but had merely left the 
entire field open for,,executive.action. This, learned counsel contended was an 
abdication of the legislative function by the law-making body ; (b) that section 5 of 
the Act effected repeals of the enactment set out there in case where the Act apelied 
and that as Government were vested with the power to apply the Act to particular 
institutions section 5 in effect enabled the executive to repeal laws which were appli- 
cablé to such institutions béfore the date of the notification under section 3. 
-__ T shall deal with these two contentions in that order, The steps in the reasoning 
of learned counsel on which the first of these points was urged were these. Section 
1 (2) of the Act limits the operation of the enactment to all Hindu public religious 
institutions and endowments and’ therefore not to public charitable endowments. 
It is section 3 which enables the Government to d the provisions of the Act to 
public charitable endowments.. :The extension of the Act therefore to the Hindu 
„Public charitable endowments -ia not by any act of the Legislature but by virtue of 
what might be termed executive, legislation. This it was said was excessive delega- 
tion. I feel wholly.unable to accept this argument. In the first.place the Preamble ` 
as well as the Short title of the Act make jt clear that the legislation comprehended 
both religious and charitable endowments. The Short title of the Act is “ The 
nares Hindu Religious and. Charitable: Endowments Act, 1951” and the Long 
title is eae as Ss bay ea l , 
- v “An Act to provide for the better atministration and goverance of Hindu religiousand charitable 
institutions and ‘endowments in the State of Madras.” . s 7 
The Preamble follows the Long title by'stating'that it was expedient to amend and 
consolidate the law relating to: the administration and governance of Hindu religi- 
ous and charitablé institutions in the State of Madras. That the legislation’ com- 
Pe within its scope charitable’ endowzhents is therefore ond question. 
e enactment no doubt primarily and of its‘own force applied to Hindu religious 
institutions and endowments.. In’ regard to them detailed provisions are e for 
supervision over such endowments and’ for segune due and proper administra- 
tion of their affairs. | That is the framework and the embodiment of legislative 
policy in relation to such institutions. The Legislature did not consider it expedient 
or necessary to bring within the scope `of the enactment every charitable endowment 
but considered that it was sufficient if the provisions of the Act were applied to those 
charitable endowments whose affairs were mi ed. Naturally some authority 
had to be created vested with power to find out those Cases of charitable endowments 
whose affairs were ‘mismanaged: ` The executive Government was vested with this 
wer under section.3.. It was for the Legislature to determine the authority to be 
invested with such power, and so no objection, could be taken on the score'that the 
Government wére ‘chosen for that purpose. In my judgment the validity of this 
Sona aaa in the present case is so clear, as to render it unnecessary to cite any autho- 
city but as the matter was argued at some 1 , I would. refer to the decision of the 
Supreme Court in Edware Mills v. State, of Ajmer!, and particularly the passage at 
pages 747 to 750 as applying to the present case. The case on hand is just in line 
with the case before the Sipen Court where their Lordships had to deal with the 
validity of the prescription of employments by the appropriate Government, so as 
to bring them within the provisions. of the Minimum Wages Act. I have therefore 
no hesitation in repelling this contention urged on behalf of the petitioner. 





“ae? (1955) $.C.J. 42 : (1955) 1 M.L.J. (8.C.) 1 : (1955) 1 S.C.R. 735. 
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Point (b) has even less substance than the first. Section 5'no doubt effects the 
of the enactments set out in their application to instftutions and endowments 

brought within the scope of the Act. It is not disputed that this repeal was within.the 
power of the Legislature. When by a proper legislative delegation the State Govern- 
ment are vested with power to extend the operation of Act XIX of 1951 to particular 
institutions section 5 would certainly be attracted to those institutions and to’ the 
extent to which provisions of this Act are made applicable to such endowments the 
enactments mentioned in section 5 would cease to apply or would ge overborne. 
But this effect is not by virtue of the “legislative act” of the Government in notifying 
the institution but because the islature has'so provided. It would be a true 
args a conditional legislation which is within the powers of the Legislatures in 

The next head of objection was based on the power conferred by section 3 
being obnoxious to Article ry of the Constitution, The point was put this way, 
To start with it was urged that the expression “mismanaged” was vague and lacked 
precision and was open to the construction that a subjective sati ion by the 
Government of this vague requirement was sufficient to enable the Government to 
issue this notification. The power was thereby stated to be affected by the vice of 
arbitrariness. I feel unable to accept this argument which rests primarily on the 
word “mismanagement” being. a term of indefinite import. In my judgment “‘mis- 
management” indicates improper management or management in a manner not in 
conformity with: the law, in accordance with the intentions of the founder or in the 
interests of the institution. This is certainly not vague It is well known to the law, 
as a ground for action against persons in possession of funds in a fiduciary capacity. 
Of course Government to be satisfied that there was “mismanagement” before 
they could take action under section 3 but this surely cannot render the law permitti 
such action arbitrary within Article 14. This point about Article 14 was presen: 
in a slightly different form by stating that the ent were not on the terms of 
section 3 bound to take action in every case of mismanagment and they might pick 
and choose institutions to which they might make the provisions of the Act la 
ble. Iam ynable to uphold this objection either. Under the terms of section 3 it is 
only if the Government were satisfied that an endowment was mismanaged and that in 
its interest the provisions of the Act should be made applicable that they are direc- 
ted to issue the notification. Noneis precluded from bringing to the notice of the 
Government the mismanagment of any institution and it is only if they are satisfied 
that they are enabled to do so. The argument of learned counsel would really 
mean that every enabling power was necessarily violative of Article 14 and that to 
satisfy the requirement of the Article there must be a compellable duty enjoined upon 
the authority. This proposition has only to. be stated to be rejected and I do not 
think that it merits further consideration. . 

The petition fails andis dismissed. This rule is discharged. There will be 
no order as to costs. : She ‘ 
` RM. O eee Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mnr. Jusrios PANGHAPAKESA AYYAR, 


Sinnapappal alias Sinnakaliakkal =~ " t. Petitionsr* 


v. 
Subbanna Goundan and others 2 .. Respondents..- e 
Court-Feas—Computation of—Appeal against an order determining meine profits—CourtJfee—lf payable 
en ad valorem basis. ; ` 


Civil Procedure Cade (V of 1908), section 47 and Order 20, rule 12—Determination of mesne proftis—Pro- 


Under the Code of Civil Procedure, 1908, as it stands now meme profits have to be ascertained 
only in an application under Order 20, rule 12 and notin execution under section 47.- An appeal filed 
against an order ascertaining the quantum of meme profits has to be valued on the amount of the 





“C.R.P, No. 1182 of 1955- i T _ Ioth October, 1957. 
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mesme profits in dispute and Court-fee should be paid ad elorem on such amount. The fact that the 
mesne profits were ascertainedin execution proceedings makes no difference as it is the substance of the 
matter and not the procedure adopted that would decide the quantum of Court-fee chargeable. 

“Balarama Naidu v. Sangan Naidu (1921) 42 M.L.J. 184: TLR. 45 Mad. 280, and Varadargjulu 
Naidu v. Perumal Naidu (1957) 2 MLI RG. , followed. 

Balaramacharya v. Chi A.I.R. 1938 Bom. 320, differed. 

"Petition under section 115 of Act V of 1908, praying the High Court to revise the 
order of the District Court of Coimbatore, dated 13th tember, 1955, requiring 
the payment $f ad valorem Court-fee on the memorandum of appeal filed i 
E.P. No. 1165 of 1953 in O.S. No. 406 of 1942 on the file of the boar of the District 
Munsif of Gobichettipalayam. ; 

R. Ramamurthi Ayyar, for Petitioner. 

A. R. Ramanathan, for Respondent No. 1. 

S. Tyagaraja Ayyar, for Respondents Nos. 4 and 12. 

The Additional Government Pleader (K. Veeraswami) for the State. 


The Court made the following , 

Orpzr.—This is a petition by one Sinnapappal alias Sinnakaliakkal for revising 
and setting aside the order of the District Judge of Coimbatore, dated 13th September, 
1955; in an unnumbered appeal by her against meme profits of Rs. 9,766 found as 
due by her in respect of certain property under a decree of this Court, directing her 
to pay ad valorem Court-fee of Rs. 712-7-0 instead of the Court-fee of one rupee she 

paid, as on an appeal against an order under section 47, Civil Procedure Code, 
taking refuge in the fact that the mesne profits were determined in E.P. No. 1165 of 
¥953,'in O.S. No. 406 of 1942 by the District Munsif of Gobichettipalayam who was 
in this case the person who could hear and determine the Execution Petition as 
well as hear and determine a petition under Order 20, rule 12, Civil Procedure Code, 
for mesne profits. 

The petitioner had contended before the learned District Judge that as a 
Bench of this Court had, in S.A. No. 429 of 1946, decided on 11th April, 1949, 
observed that.so far as the properties in S.A. No. 429 of 1946 were A he 
plaintiffs would be entitled to mesne profits at a rate to be ascertained in execution 
p i from the date mentioned in the plaint, and as the Distfict Munsif, 
Gobichettipalayam, had determined the mesne profits to be Rs. 9,766 in E.P. No. 1165 
of 1953 in O.S. No. 406 of 1942, in consequence of this direction, the ruling of 
Beaumont, C.J., in Balar v. Chidambaragowda', would come into operation 
and entitled the petitioner to pay a Court-fee of only one rupee as in thè case of 
an appeal against an order under section 47, Civil Procedure e. 

The learned District Judge repelled this plea, and held that ad valorem Court-fee 
would be due, as the appeal was against the quantum of the mesne profits awarded 
and the proper ‘forum for determining meme profits was Order 20, rule 12, 
Civil ure Code, and the determination of the mesne profits, in the 
E.P. must therefore, be held in substance to be one in a petition under Order 20, 
rule 12, Civil Procédure Code, and the ap must, therefore, by valued ad valorem 
at Rs. 712-7-0 instead of at one rupee. he returned the a memo. to the 
petitioner and directed the deficit Court-fee to be paid before the appeal was 
numbered. Hence this Civil Revision Petition. 

I have perused the records, and heard the learned counsel for the {petitioner, 
and the learned Additional Government Pleader contra. Mr. R. Bacana Ayyar, 
for the petitioner, could not adduce any authority for holding that even now, after the 
amendment of section 47, mesne profits could be determined in execution proceedings 
instead of in a petition under er 20, rule 12, Civil Procedure Code. Beaumont, 
C.J., himself in the decision relied upon by him, has held that it is only formerly,, 
and before the amendment, that that was permissible, and that now meme profits have 
to be ascertained in a petition under Order 20, rule 12, Civil Procedure Code. To 
quote his words, i 


“so that, the correct procedure under the present Code is for the Court to direct an enquiry 
as to the mesne profits and pass a final decree for the amount found due on the enquiry.” 
ee aa 


}. ALR. 1938 Bom. gag. 
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urt having directed the meme profits to be ascertained ifi execution procesdings, and 
because the mesne profits were gctually ascertained in execution proceedings, athe 
person subjected to such mesne profits could:take advantage of this error and pay 
Court-fee and appeal as if it is an AES again ‘dn order . under section 475 Civil 
Procedure Code. . 


This decision of a single Judge be the Bomba High Court; hows r eminent, on 
ai narrow point has not been followed by, this Court in any decision Brought fo my 
notice. Indeed a Bench decision of this Court in Balarama Naidu v. Sangan Naidu 
relied on by the learned Additional Government Pleader shows that even if the mesne 

fits are decided in an Execution Application in ‘an Original Suit, ad valorem Gourt- 
Pe should be charged under Article 1 of Schedule I of the Court-Fees Act, calculated 
on the amount of mesne profits in dispute in-the appeal. This Bench decision of this 
hay High certainly take precéderice over the decision ‘of a single Judge of the Bom- 
h Court, however eminent. I may add that the learned Additional Govern- 

mont E Pleader has also brought to my notice a recent decision of Ramaswami, J., in 
Varadarajulu Naidu v. Perumal Naidu’, reiterating. the view taken by a Bench of. this 
Court. I have also no doubt whatever that the view taken by, the two decisions of 
this Gourt is the only view possible under the. law as it stands. Where the law holds 
that mesme.-profits should be determined only in a petition under Order 20, rule 
12, Civil Procedure Code, and that itshould be followed by a final-decree, and that an 
appeal should be valued ad valorem on the amount of the mesne profits in dispute, 
T hold; with respect, that any observation in, a judgment of this Court, that the mesne 
profits should be determined in execution, cannot enable the party filing the appeal, 
against the quantum of the mesne profits, so determined in execution, to escape by 
paying a Court-fee of'one rupee where a Court-fee of Rs. 712-7-0 is required, under the 


jie C.J., went on to observe further, no doubt, that because of the High 


as ad valorem Court-fee on the disputed amount of Rs. 9,766, taking refuge in the ` 


ent that because of the observation in this Court’s judgment, and the deter- 
mination of the meme profits inan Execution Petition; the appeal can be valued at 
one rupee, as if it were an apptal the pov an, order under section 47, Civil Procedure 
Code. No digh Court has got e wer to allow a person to pay one rupee as 
Court-fee, when the law (the Court ke. ees Act), requires the payment of Rs. .712-7-0. 
That will be making a gi of Rs. Laa o RI antat tie aipa oi ie Siete. 
which I submit no High Court or other Gourt can do. Mr. Ramamurthy Ayyar 
uld not show how any observation i in a High ‘Court’s judgment can era the 
urt-Fees Act, or Order 20, rule'12, Civil Procedure Code, or other provision of 
law. The principle of the benefit of equal laws, and equality before the law, guaran- 
teed’ by the Constitution, will also be’ affected by such discrimination in favour of 
ahy non-pauper litigant. It ‘appears to me that, in modern times, We need not’ pay 
much heed to such formal matters as Whether the mesne profits are determined in an 
execution petition, execution application’ or interlocutory application. We should look into 
the substance of ths matier. Looking into ee, e that, it'is clear that mesne 
fits should be determined nowadays only in a petition uniter ‘Order 20, ruls'12, Civil 
rocedure Code and an appeal by the party'affected should be valued ad valorem on the 
amount of mesne profits he disputes liability for. It is not the case here ‘that an 
executing Court different from the Court which passed the decree, and having no 
jurisdiction to determine the mesne profits under- Order 20, rule 12, Civil ure 
Code, went into the matter in an execution petition, and determined the meme 
profits without jurisdiction. It is admitted that the District Munsif, Gobichetti 
yon was both the Court which passed the:decree and the Court ‘which h the 
ecution Petition and determined the mesne profits. ‘So it is only a formal matter 
of determining thé meme profits in an execution petition instead of in an interlocutory 
application under Order 20, tulé'r2, ‘Civil Procedure Code. 


Tt follows from all this that the learned District udge was ETER right in his 
order, and that the deficit Court-fee demanded au him as due ought to ie to th 
last pie. Ms k 
aAA ; 

I. (1921) 42 M.L.J. 184 :I.L.R. 45 Mad. 280: ` z. (1957) 2 M.L.J. (N.R.GQ.) 48. 





I] . GHENGALVAROYA GHETTY V. STATE OF MADRAS (Panchapakesa Appar, F.). 258 


His order is confirmed, and this Civil Revision Petition is dismissed, but, in the, 
peculiar circumstances, without costs. Two months’ time from to-day is granted to 
the*petitioner for paying the deficit: Court-fee. The a di papers will be returned 
at once to the petitioner, to whom the wer Court turned them for pa 
deficit Court-fee. The petitioner will have to re-present the papers to the eau 
with the defiict Court- ce within. the time fixed, if the ae 1s to be numbered. ;' 

R.M: ê r, eee , Petition dismissed, 

IN’ THE HIGH COURT OF JUDICATURE AT MADRAS. Ls 


PRESENT :—Mnr. _Jusriaz PANGHAPAKESA AYYAR AND Mr. Jusriœ CANAPA NA 
PLAI 


M. K. Chengalvaroya Chetty — mA ee : ; os Appellant 
ye ‘ . i 
D. 
State of Madras, by Collector of Madras, oe TE 
: Madras Toon PI det (VI of 1970), section 12—Acgisition of land- Poar of Goeremet tg 
extend the time fixed under—. Such exctension—Qwantion of compensation—Crucial dats to decide. 

Ta eae a Mines Se ee ¢ power to extend by notification thé timt 
originally fixed under section 12 of the Madras Town Planning Act for of land acquisition 
as this is only a simpler form of issuing a fresh notification which power ey undoubt possess, 
oi OY a casera ann ee e punden ened Ae irket value 
of the property t to be acquired has to be decided for purposes Sarid TEP oat ag 


of State for India'y. Ne i Chettiar, (1931) LL.R. 55 Mad. 8391; tReet 
Chettiar v. State of Madras, (1956) 2 .L.J. 279, followed 
Appeal preferred to the High Court against the Decree of the Chief Julge 
Court of Small Causes, Madras; dated agti. September, 1953 and passed in Lang 
Case No. 133 of 1952. “ > 
M. Natesan, V. N. Shama Rao, S. . Padmanabhan, M. Ranganatha Sastri, M. 7. Kapali, 
G. Ramanųjam, Subramaniam bind Rajtigopal and K. G. Manickavasagam, for Ap 
The Government Pleader (B. V. Viswanatha Auyyar), M. A, Sathar 3070, G. K: 
Raman and C. Rangaswami Ayyangar, for Respondent. 
The Judgment of the Court was delivered by m 
` Panchapakesa Ayyar, J.—This batch of appeals has been filed against Bidea 
of the Chief Judge of the Court of Small.Causes in Land Case Nos. 133, 106, 112, II}, 
107, 116, 119, 100 and 102 of'1952, valuing the lands acquired under e Land Acqui- 
sition Act, as modified by the Town Planning Act, with No. 15 age as on 
14th August, 1934,-the date of the notification under section 12 of the. Town Plan- 
ning Act, instea of on the date of the last extensioń by Government of that notifica- 
tion, namely, 24th October, 1946. The acquisition was for the laying of scheme 
‘roads under the Mylapore western section area Town Planing Scheme. 
We have perused the records ahd heard the learned counsel for the appellants, 
‘dnd the learned Government Pleader contra. The main contention of the learned 
counsel for the appellants was that’ the Government had no power to extend the 
time fixed under section 12 of the Town Planning Act and that if the Government 
‘is to be held b indulgence, to have the power to extend the time fixed under sec- 
° ‘tion 12, as has eae held by Ramesdm, Officiating Chief Justice, in the Bench ruling 
in Sere of Stats for India v. Narayanastwaini Chsttiar!, (the other learned Judge was 
Cornish, J.) it could only be because they had the power to issue a fresh notification 
and took the shot out of doing it by a mere order of‘extension, taking - all the legal 
consequences of a fresh notificatibn under section 12 including the liability to pay 
the'market value as om the date of the lást extension for the purpose of section 35 (2) 
of the Town Planning Act; and as' per’ the view taken by hee ya Ayyangar, i 
in Rathakrishna Chettiar v. State of Mdiras? and as directly held a Benchof this 
Court consisting of Subba Rao'and Ramaswami, JJ., in A.S. No.7 7 of 195 eae 
i delivery of the judgment now appealed against. , It was ae t elar 


i , *Appeals Nos. 187, 170 to” 1793287 399%, sos'and 6s £1954. - agth Novem, 1957. 
UII LLR 6s Mad. ¢¢ i TC aM.LJ.a79. . 
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Judge below erred in not waiting for a few days for the Bench judgment, though 
requested arid took a wrong view. ‘ : i 

= We may add here that the learned counsel for the ap ts conceded that the 
judgments of Ramesam, Officiating Chief Justice and’ of Rajagopala Ayyangar, J. 
would amount only to obiter and that Cornish, J., dissented from the’ view on 
Ramesam Officiating’ Chief Justice, and’ held that only the market value of the 
original date of the notification under section 12 could be claimed. gic submitted 
the Bench decision was a direct decision on the point, It was contended by the 
learned counsel for the appellants that the prices were steadily rising from 1934 
onwards and that the prices on 24th October, 1946, were four or five times higher ~ 
than the prices on 14th August, 1934. Of course possession has not been taken, as 
the acquisition is only under the Town Plarining Act, and not under the Land Acqui- 
sition : : 

Learned Government Pleader would not concede that prices-had risen to any 
extent th October, 1946. He said that the'1934 prices continued. We need 
not decide that question, iri these appeals, as if we come to the conclusion that the 
market value has to be fixed under section 35 (2) of the Town Planning Act as on 
24th October 194) as per the decision of the Bench and the observations of Ramesam, 
Officiating Chief Justice, and Rajagopala Ayyangar, J., the matter will have to be 
remanded to the lower Court for hearing the evidence and determining the point, 
which has not been done, as the lower Court took it for granted that ae the 
market value as on 14th -August, 1934, would be payable. So, too, the ims 
regarding the damage for erections, dismantling, severance, etc., will have to be 

The learned Government Pleader relied upon two rulings of single Judges, 
namely,of Sa yana Rao, J., in A.S. No. 552 of 1 and Kri i 
Navid, fain .S. No.351 of 1949, dated respectively 14th February, 1951 and 7th 
Angust, 1952. No doubt in those cases, the notification under section 12 was in 
1934 as here, and the acquisition was only in 1947, and the learned Judges took 
the view that the market value should be fixed only as on the date ‘of the original 
notification in 1994 under section 12 of the Town Planning Act while pointing out 
the injustice to the claimants as the price had gone up by leaps and bounds. But 
the point now raised was not raised before them, oan ite the Government 
had no power to extend the period of the notification ander section 12 and that if 
they must be deemed to have had such power by extending an indulgence, it could 
only by on the reasoni of Ramesam, Officiating , Chief Justice, and 
the learned Judges in the Bench decision, - namely, that they must be 
deemed to have issued ' fresh notifications , under ` section 12 by 
those” extensions, as they: had an undoubted power to. do, and 
to have used the extensions as a mere short-cut, but taking the full consequences 
of fresh notification including the liability to the market value as on the date 
of the last order of extension. In other words it is like the relief against forfeiture, 
granted as an indulgence by Courts in suitable cases under the Transfer of Property 
Act. Ofcourse the Bench decision was much later than the decisions of the two lear- 
-ned single Judges. We may add that the decisions`of the two learned sigle Jaiga 
were not brought to the notice of the learned Judges who decided the Bench case, e 
though wedo not think that the Bench decision would have been in any way 
different even ifcited. Nor waseven the observation of Ramesam, Officiating Chief 
Justice, brought to the notice of the two learned single Judges and the point discussed, 

e consider that the decisions of the single Judges might have been different 
in that case. We may also add that the Judge below did not discuss any of the 
above decisions relating to this point, but assumed as a matter ofcourse and 
without even waiting for the Bench decision though requested to do so, that-only 
the market value as on the date of the original notification under section 12 can 


be given. . 
We are, therefore, of opinion that the Bench decision holds the field, and we 
are bound by it, i y as we agree with the principle and reasoning therein. 


We see no point in learned Government Pleader’s attack on it as incorrect, and 
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sce no reason to refer the patter to a Full Bench, as requested by the learned Govern- 
ment Pleader. We follow the decision of the Bench, which we hold to’be the onl 
ble correct view and we adopt the observations of Ramesam, Officiating Chief 
ustice and Cornish, J., and Rajago Ayyangar, J., in the above cases and hold that 
the extension of the section 12 notification by Government on 24th October, 1946, was 
not illegal or null and void but that the market value has to be paid as on the date 
of the last order of extension, namely, 24th October, 1946, in all these cases. To 
hold étherwist would be to hold the extensions themselves to be illegal and to make 
all the acquisitions sought to be covered by extensions to be null and void, too drastic 
and unthinkable a course for us to pursue in public interests, especially as the interests 
of private parties also do not require such an extreme step. They have interest 
only in being given the market value as on the date of last order of extension. 
It is obvious that even if the extensions are held to be illegal, that will not prevent 
the Government from issuing a fresh notification under section 12 and acquiring these 
lands under the Town Planning Act. In our opinion, the middle course followed 
by Ramesam, Officiating Chief Justice, and Rajagopala Ayyangar, J., and by the 
learned Judges who delivered the Bench ju ts meets all the exigencies of justice, 
equity and good conscience, and should be adopted as just. e contention of 
the appellants to treat the acquisitions in these cases as acquisitions under the Land 
Acquisition Act is wholly untenable and is rejected. 


It follows from all these that the judgment and decrees of the Court below mus} 
be set aside, and the reference in these Land Cases must be remanded to the Court 
below now the City Civil Court for being taken again on file and disposed of afresh 
after considering all relevant oral and documentary evidence let in by all the parties 
A palate the market value of these lands, damages, etc., as on 24th October, 1946, 

course all other questions of values and valuation and‘damages covered -by e 
Land Cases will also stand remanded for fresh decision. In the circumstances, 
we direct all the parties to these appeals to bear their own costs, but direct the Court- 
fees paid on the appeal memos. to be refunded to the respective parties. 


RM. Appeals allowed and referengss remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
` PRESENT :—Mnr. Josticgk SUBRAHMANYAM. 


K. Nataraja Pillai & Co., through one of its partners K. Nataraja 
Pillai : .. Petitioner* 
Maes Boiling (Lad and Rent Control) Act (XXV of 1949), section g—Change of name of institution- 

landlord after an order of eviction is made—Execution of the order under the old name—If can be continued.’ 

An institution landlord which has obtained an order of eviction against its tenant, though it 
pia ead changes its name merely, can continue the old proceedings in execution under the old 
name itself. 

Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the District Court of Madurai, dated 21st October, 1957, and made in 
C.R.P. No. 460 of 1956, to revise the order of the Court of the District Munsif of 

e Madurai Town in BP. No. 81 of 1954 in H.B.P. No. gor of 1951. 


K. S. Ramamurtli and T. R. Mani, for Petitioner. 


The Court delivered the following 

Jopement.—The Church of Sweden Mission Council in South India obtained 
an order for eviction against the petitioner. Learned counsel for the petitioner 
stated that the date of the order of eviction is'g5th June, 1951. On March, 
1951, the general body of the Ghurch of Sweden Mission Council in South India, 
pa special aenak, paad a tachi es: ing to change the name of the Council 
into the “ Church of Sweden Mission in India”. The application for eviction 
had apparently been made before 7th March, 1951. The cil did not have 
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its name changed into the new style when the order for eviction was made. , Under 
the name asit stood before the change effected on the rad ch, 1951, the Council 
applied for execution - -of the order, | -The learned District udge has- held tha®the 
Council is entitled to maintain its. application under its old name., I am unable 
to see any reason why it should not. This,is not. a.case of transfer or devolytion 
of.interest but of a mere change of name. There’ is nò reason why a person, who 
has changed his name during the pendency of proceedings,in Court,.should not 
continue the old ' under the old: name, while adopting Whe: new*name 
for proceedings which would commence after, the, changeiin his name, a c P 


a 


`” > There is no, substance in the Civil Revision’ Petition. , it is dismissed. 


“RM. 5 oo © OF, Petition dismissed. 
. IN THE HIGH ‘COURT OF. JUDICATURE, AT MADRAN SA 
= A sidaeal Mr, P.) Rasagoret Officiating’ Chief Justici AND Mr. JustTiog 
BagHRER AHMED S ; eer ar y oe 
Muthuswami Gurukkal Tona e tx Teppa _ Appellant” Pat 
v . komt T Ce a t 
Ayyasami Thevan and others ` a B ie ae a f ‘Respondents. 


Madras Hindu Raligius, and Charitable 1 Badermants Aei (XLX of 1951); sation Ga (1) dad Civil Pro- 
cedure Code (Y of 1908), Order 99, rules Ì Ts of 19 to! grant injunction in appropriats 
cases—If ousted tn suits under. section 62, (1) E iy, ished 1 


In suits instituted under section 6r (2 of the Madras Hindu Religious and Charitable Endow- 
ments Act, it is not as if the Civil Court has-no jurisdiction at all to’ grant en oeii relief. What 
the erat prohibits is oie ote al order.of the Commissioner. jurisdiction 

the rts are to be oust tatute i t be by .or necesgry 
intendment of the statutory provision Ean ee imposed by ati 62 Or of the Madras 
Religious and Charitable, Endowrnents ‘Act cari Be applied only‘to the extent ted ite le 
of hat statutory provision.. The rest of the inf the ci Court i oe ele Ey 
rules 1 and 2 er 99, Civil Proçedure ‘Codo, remain infact.;. . . a 

Tn aeeti toat aaraa “aac aL Commissioner and declare the plaintiff as h | 
the Court canton sapplica tan interim injunction restraining the a 
trustees from interfering wi a eee A roi Jon of the tepi landa; Such an injunction will 


a amount to stay of ai eae the Bian Pier of t8 ¢ Gommissioner within the meaning of section 
62 (1) of the Madras Hindu e Endowmerts/Att. Whe'ther'or not an injunction 

eat fea be granted is a matter Keli the “Court sto decide on the facts s of an case applying the normal 
s We” a àsta Tas al te 


Nallamothu Chimpireypa, (1952) 2 M.L.J. 441, opqsidered s and distinguished.  ,  ! 

Appeal under clause 15 of the Letters Patent against the Judgment and Order 
of.the Hon’ble Justice Ramaswami, dated 24th September, 1957, and passed in 
A.A.O. No. 152 of 1957, referred against the order of the Court of the Subordinate 
Judge of Coimbatore in I.A. No. 48 of 1957 in O.S. No. aor of ss 


V. S. Rangaswami Ayyangar) for Appellant: ° 

S. Mohan Kumaramangalam, K.,.V., Sankaran and S. ‘Seshuratnam, for oe 

The Judgment of the Gourt was delivered’ by 1“: Tat 

“Rajagopalan, 0.C.F.—These a ppeals by the aint arise out of inierocutory 
pro under Order 39, “Civil Procedure Code, in‘ two’ suits O.S: No. 264 of” 
1956 and O.S. No. 267 of 1956 instituted ence en i sree Act of 
1951. a at, 
The Area Committee, appoințed, dennis i b rto the Gases of the sut 
temples. That was how, ere arrayed Bae sf {In O.S.. No. 267 
of 1956 pol aves and dadana 6 tg 12. ines hat they. were the desi 
trustees of. the: temples, In the other’ pas o, 264- of sa the Jaini 
oaa Ayyangar, glaimed, he was th ely truster along wi i others. 

ose claims were n¢gatived by. the Deputy, Gommissioner of Hindu Religioy 

me 1 Charitable Endowments , in, | proceedings under, section, 57 (8) of Act XIX. oF 





* L.P. Appeal Nos. 145 and 162 of 1957. i . 17th December, 1957. 


r 
ft. MUTAUsWAMI GURUKEAL b. Avyasamt THEVAN (Rajagopalan, 0.C.7.). 25% 


1951, and ‘that decision was. upheld. by. the Commissioner. The plaintiffs filed 

the suits for'which statutdry provision was'made in in ‘section 62 of the Act, ‘The main 
reliefs asked for in O.S. No. 267 of 1956 were (1) to declare the plaintiff and des 
fendants ‘6 to 12 as:hereditary trustees ofthe temple and (2) to set aside the order 
of the:Commissioner refusing to r ise the plaintiff and defendants 6 to 12. ad 
heretlitary trustees.’ The eat ‘for in: oe othe sait O:S. AG ra of: 1956 
were- in- similar terms. fae 


Tt should*e ated that the plaintiff and PPE 6 13 ta i the suit referred 
to aboye” i clained that they were 'also the hereditary, archakas of the aun i in 
quéstion! Theré was no occasion to investigate that claim in proceedings in 
section 57 (b) of Act XIX of'1g51 and referred’ to? ‘above. ‘We ‘shall: ees 


` on the assumption that they were in fact archakas ee service in the suit temples. 


A similar assumption will be made in the case of the plaintiff in O.S. No. int 
of 1956, Narasimha Ayyangar. Itwas common ground before us that the. 

not the only source of income: of the temples, was the comparatively. extent 
of lands, about. 6.83 acres wet lands,.in L.P.A. No. 155 of 1957 and about a an 
extent, in L.P.A. No. 162 of?;1957. ` Whether tbe ala owned, o hly, the 
melvaramr ór both-the kudivaram and melvaram in the lands was not.a question 
that arose for determination either in the proceedings under section 57 (b) or, in 
the suits that were instituted. Here again we shall pee on, the e amrumptipa 
that: the jlands belonged to the temples. - Hea 


After instituting the suits, each of the petitioners- EEEO applied for .an 
interirn injunction to restrain defendants 1 to 5, the trustees appointed by-the' Area 
Committee, from interfering with the possession of the petitioner and: his’ co-trustets 
pending disposal of the suit. o 

_ The applications ‘were: ay by th g learned , Subordihats jue and 

Bal A dismissed the appeals Nos. (152 mene A erie 

petitioners referred. ‘Fhe che befor us. were, present 
the Letters Patent pa a ecision o f Ramaswami, J. F 
- _ Two other features’ of: i cdse' have to be set out,» Learned cótthsėl for the 
appellants represented ‘that the real relief that the plaintiffs wanted at! this 
was that the plaintiff and defendants 6 to. 12 in O.S: No. 267 of 1956 and the 
in the other suit should be left in possession and managementiof the lan mee til till the 
disposal of the suits. ' It is from the produce of these lands ‘that they whe have, been 
rendering archakam service in the temples as well, have to maintain theniselves. 
There is no provision for a separate remuneration for the. archakas, or for, meeting 
the expenses of the puja. The other feature is that defendants 1 to 5 applied: for 
the issue of a certificate under section 87 of Act XTX of 1951 to recover possession 
of these lands from the plaintiffs. That was granted with reference to the temples 
involved in L.P.A. No. 162 of 1957. The other application has yet to be di of; 


Though the learned Subordinate Judge recorded that the question for deter- 
mination was whether there were sufficient grounds to issue the injunction asked 
for, he refused that relief only on the ground, t the civil Court had no jurisdiction 
to grant it'in a suit filed under section 62 of Act XIX of 1951. He was of the view 
that an earlier decision of Ramaswami, J., reported in Nallamothu Chimpireypa ‘In 
rel, was authority for that position. The learned Subordinate Judge recorded: 

“‘ What is sought to be done by this petition is to stay the enforcerheat of the order of the Com- 
peter neg “That cannot be done, as: Soe pane bene 
aes ee de on eon ger eae My, ie ara 

t the petitioners are not entitled to get temporary injunction.” 


r Ramaswami, :J., was also ‘apparently of tlic same view on the issue of j june 
diction.: He sta ee aE 


“Therefore, A Ren A the Commissioner pending the 


disposal 
of the suit it means that Courts canhot, for instance, injunct the lawfully appointed carters ene 
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possession of the roperties from who claim to be heredi trustees and have not been found 
to be such ‘and who fill they. are deciared the Ceart to be much vould be mino better position than 
that of strangets and trespassers so far as properties are concerned ’’. i Q ' 
The learned: Judge further held that even on grounds of prima facis case, 
irreparable injury or'balance of convenience there was no justification for the grant 
of an iter inunenon: Whether the requirements of Order 39; rule 1 (b) or those 
of Ome 3? e 2, were satisfied was a question, as we pointed out ier, which 
the learned Subordinate Judge himself did not discuss or, decide. § .. , T 
“We have to decide first to what extent the jurisdiction vested in a civil Court 
regulated by the provisions of rules 1 and2 of Order 39 was curtailed or: taken away 
by the releyant portion of section 62 (1) which runs: |. reds on 
 butit (the Civil Court) shall have no power to stay the Commissioner’s order pending the 
disposal of the suit.” i : pres ete aS 
Even: ‘at this stage we hust record that Mr. Kumaramangalam refrained, 
and in our opinion very properly so, from, contending’ that the civil Court 
had ‘no jurisdiction at all to grant any interim relief in such circumstances-as arise 
in! this'casc, that is, in suits instituted under section 62 of the Act. If the relief 
is permissible under Order 39, rules 1 and 2 and ‘if the interim relief asked for does 
not come within thé mischief of section 62 (1), then the right and jurisdiction of 
the'civil Court to grant such interim reliefis not affected by section 62 (1). Learned 
counsel, however, urged that the appellants had not established any grounds in their 
applications for the grant of the Tice tionary reliefs. n ‘ 
‘+ “In Nallamothu ri dak In re}, one Verayya was appointed the trustee.;, He 
obtained the requisite certificate under section 87 of Act of 1951 and'in due 
course obtained an order from the Joint Magistrate for the delivery ofthe'lands that 
belonged to the temples, which were in the possession of the petitioners in that case, 
the ex-trustees. The petitioners filed a suit under section 62, and in that suit they 
obtained an’ interim injunction to restrain Veerayya from taking possession’ of the 
lands. They een applied to this Court to exercise its revisional powers 
under the Criminal ure Code and set aside the order of the Joint Magistrate 
who had ofdered the delivery of possession of the lands to the trustte Veerayya. 
That relief was refused 7 Ramaswami, J. In the course of those criminal revision 
proceedings the learned Judge could not and did not go into the question, whether 
the interim injunction granted by the civil Court:should be vacated or treated as 
non est in law.: Sea the learned Judge did not consider what the effect would 
be of leaving both the o , intact, that of the criminal Court directing delivery of 
wmession of the lands to Veerayya, and that of the civil Court prohibiting Veerayya 
jet taking : possession of those lands. We are not concerned now with 
the. correctness or-otherwise of the final decision of Ramaswatni, J., in that case. 
What he: observed at page 442 was: | ae i SAT a 
1: ufnfact section 62 of the new Act clearly lays down that an aggrieved party can file a suit; but the 
civil Court while vested with the jurisdiction to modify or cancel such order shall have no power to 
stay the Commissioncr’s order pending the disposal of the suit ”. ` à 


No exception can: be taken to that passage. It was merely a re-statement of 
the law. as embodied in the statutory provisions of section 62 (1). Weare, however, 
still left with the question, what was it that section 62 (1) forbade the civile 
:Court todo. . í J Ei o A h , 

If the ordinary jurisdiction of the civil Court is to be ousted, it must be by the 
express words or by necessary intendment of the statutory provision on which reliance 
is placed. The ban imposed by section 6g (1):can be applied only to the extent 
warranted by the e of that statutory provision. e rest of the jurisdiction 
-of the civil Court, that for- instance regulated by rules 1 and 2 of Oneness will 
remain intact. It is neither desirable nor even possible to devise a formula, of uni- 
versal application to define the precise scope of the bar imposed by section 62 (1) 
of Act XIX of 1951. We can concern ourselves in these appeals only with 


t 
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questiori whether the reliefs asked for by the laintiffz-appellants fell within . the 
mischief of the statutory ban imposed by sean 62 (1). : 

|. “The relief asked for before the Deputy Commissioner was a declaratory one, 
that the plaintiff and defendants 6 to 12 in one case and the grd plaintiff and his 
fellow in the other were, the hereditary trustees of the temples in question. 
That relief was refused. ‘The suits were to establish that right and to set aside the 
order of the Dgputy Commissioner as confirmed by the Commissioner. There was 
nothing in the operation of that order as such to be stayed pending disposal of the 
suits. Nor was the stay of the operation of those orders as such asked for by the 
plaint 1ffs in’ express terms. What the appellanhtsinow seek is that their possession 
of the temple lands should not be interfered with by the trustees, defendants 1 to 5 
till the disposal of the suits. The of such a relief will not amount to stay of 
the operation of the Commissioner’s order till the disposal of the suits, within the 
meaning of section 62 (1). There was no direction of the Deputy Commissioner in 
his order which related ‘to the lands or of any of the other properties of the temples: 
There could not have been such a direction in proceedings under section 57 (b) of 
the Act. The order of the Deputy Commissioner 'would be left intact even if the 
restricted interim relief now asked for by the ap ts is ted. Ramaswami, J., 
it should be remembered observed, in his ae hich have been appealed 


against :— pa 
“Therefore when the civil Court cannot stay the order of the Commissioner'pending the disposal 
of the suit it means that Courts cannot, for instance, inj the lawfully appointed trustees from 


taking possession of the properties from persons who claim to be hereditary trustees.” 
With all respect to the ledrned Judge, we are unable to accept that asa correct 
statement of the scope of section 62 (1) of Act XIX of 1951. The Civil Court has 
jurisdiction in the circumstances of this case to t the interim relief asked for 
the plaintiffs. Whether in the exercise of its oioi the Çourt should grant 
that reljef is, however, -a wholly different problem. _ gt 
As we pointed out earlier, the learned Subordinate Judge did not have any 
occasion to go into, the question, whether in the exercise of the jurisdiction that he 
had he should grant the interim relief asked for, that is, he had no occasi@n to decide 
and he did not decide whether the requirements of Order gg, rule 1 or rule 2 had 
been satisfied by a pone: At one stage we thought, if the parties could come 
to an agreement before us, we could di of these interlocutory proceedings by, 
a final order. That, however, has not possible. The material on record is 
not sufficient cither for us to come to a decision one way or the other on the question 
whether in the circumstances disclosed in the affidavits of the petitioners-plaintiffs 
they made out any case at all for the grant of any interim relief. No doubt the 
interim relief originally asked for was couched in very wide terms. But as we 
pointed out earlier, at this stage before us the relief was confined, to the question, 
whether the ap ts who claimed to be the hereditary trustees and who are cer- 
tainly the arc of the temples, should be dispossessed of the lands, Mr. Kumara- 
learned counsel for the respondents, represented to us that the lands 
themselves would appear to have been leased out and that tenants were in possession. 
Even that does not appear from the records before us. In these circumstances we 
e think the only appropriate course is to set aside the orders of the learned Subordinate 
Judge and the orders of Ramaswami, J., who confirmed those orders and to remand 
the proceedings for disposal afresh by the learned Subordinate Judge. We pointed 
out that the material on record was not sufficient for us to come to any conclusion. 
This is a case where we think the parties should be given a further opportunity by 
the learned Subordinate Ju to supplement their affidavits and, if necessary, 
to place the available material on record for the learned Judge to. decide whether 
in the circumstances so established the petitioners should he granted any interim 
relief. Nothing we have said in this j ent should be construed as in any way 
Sedge the exercise of the discretion of the learned Subordinate Judge. We 
chave dealt with only the question of jurisdiction. If the requirements of Order 395 
rules 1 and 2 are satisfied, in the circumstances of this case, section 62 (r) does not 
opsrate as a bar for the grant of the relief permissible under those statutory pro- 
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visions:'' We have already pointed out that it was in very,wide terms that the:petip 
tioners-appellants asked for interim relief. The learned Judge in disposing of the: 

pplications afresh in the light of this judgment will keep in mind that, the question 
for determination before him will be confined to the lands. i ' 


The appeals are allowed. Costs in the proceedings in all the Courts wit Be! 
costs inthe cause and will be provided for in the revised-order to be passed by, the 
learned Subordinate Judge. ME á a ae ee 
RM oS Se peas lle. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. : - 


t mE ar, 
Marappa Goundar | ; l . Petiitonsr# sn o 3 
i Limitation Ast (IX of 1908), section 18—Senpe—Ectension of period of limitation in case of fiait “Ahplin 
cation to set aside sale in execution—Order 21, ride go, Civil, Proce Code (V ef 1908). ‘oar, omo on 
' | ' Gection 18 of the Limitation Act is an enabling provision-. which postpones the starting point 
of limitation in cases where the right to seek reliefis kept from knowledge by means of fraud. , Pia 
To invoke the aid of thissection it must be established that there had been a fraud, that by means 
of such fraud one was kept from the knowledge of his right to sue or apply or of the title on which such 
tight is founded and time will be extended under this section only as against the person guilty of 
fraud, or who is accessory thereto or who claims through the person guilty of fraud otherwise 
in good faith and for valuable consideration. T i 


| A judgment-debtor seeking to have a sale in execution set aside can invoke the aid of this 
section where. tie Sayd is: 7 edito have bera committed ay ee ee a the -auction- 
purchaser or > as u urchaser - cessary parties 
toan application under Order 21, rule go, Chil Procedure Code, for setting aside a salc, the fraud 
of cor the other would be sufficient to have the sale set aside. an AG ie et 
’Petition under section 115 of Act V of 1908 praying the High Court, to’ revise 
the order of the Court of the Principal District Munsit Coimbatore, dated 25th 
February, 1957 and made in E.A. No. 1247 of 1956 in E.P. No. 77 of 1956 in O.S,- 
No. 793 of 1952. ' puge i oro’ 
“1€ S, Mohan Kumaramangalam and S. Sethurainam, for Petitioner. 40` C 0>: 
' The Court delivered the following - we eg Bee Se Oe 
Jovcmenr.—This isa revision sought to be erred .against. the order 
the learned District Munsif of Coimbatore in E.A. No. 1247 of 1956 in .E.P. 
No. 77 of 1956 in O.S. No. 793 of 1952. y DoS ; 
'.. The decree-holder Marakkal (first respondent in the lower Court) obtained a 
‘decree against the petitioner Marappa Gounder. In pursuance of that-decree the 
decree-holder took out execution proceedings and brought the properties of the peti- 
tioner to sale subject to a mortgage. The sale was held on gth July, 1956 and the 
successful auction-purchaser is Rangaswami Gounder (second respondent in-the lower 
‘Court).Then ‘the petitioner filed an application to set aside the sale beyond go-days 
accompanied by an application to excuse delay under section 18 of the Limitation 


Act. In order ‘to attract the provisions of section 18, the petitioner contended 
that there was a pan ieyat at the instance of some mediators between himself, the 
decree-holder and th 


e mo Valliakkal and others. In that chayat it is 
stated that it was agreed that P Gounder, the sammandhi of the petitioners 
should purchase the ahs ETS sold for Rs. 10,000. Sellappa Gounder wanted 
three months’ time to enable him to get the necessary funds for the The 
first respondent decree-holder is stated to have agreed to receive the amount oyt 
of Court three months later after the sale to Sellappa Gounder. The detree-holder 
is said to have agreed to this course because she would get the entire decree amount 
without waiting-till 1958, July, for recovery of the amount as per Act I of 1955. The 
‘mortgagee Valli it is further stated agreed that her mortgage may be Abjad 
in the sale deed. On account of this arrangement it is finally stated that the decree- 
holder agreed to receive the amount in the village itself and she promised that she 
will not proceed with the sale of the properties and the petitioner need not go to 
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Coimbatore in connection with the sale and that therefore acting upon this repre- 
sentation the petitioner *kept quiet and su uently learnt that the mortgagee 
'Vadtiakkal’s son, the second respondent, had the property in Gourt auction, 


“Therefore, ‘the. petitioner came. to Kount with an application after pini pee 


‘th iset, aside the sale, ` 

‘The two pore which arose for consideration before the lower Gout were 
yoa the panchayat set up by the petitioner is at all true : and secondly whether 

the p&titioner' rely 1 upon the said panchayat to attract the provisions ae 
18 4 Limitation Act in view of the admitted fact-that the pennone aware 

i July, 1956, had been fixed as the date of-sale. 

on both these points the lower Court held against the petitioner, oiz., that the 
alleged panchayat is not true and that section 18 of the Limitation Act would not 
be attracted. agree with the lower Court in regard to its conclusions on both 
these points and consider that its decision rejecting the application i is irreprodchable. 
Here idre. my reasons: © . 


Polnt 1.—Firet of all, as pointed óut by the learned District Muntif, there ih 
nothing i in writing to show that there was any panchayat and that any settlement 
was‘ arrived at and'that the- parties ‘agreed to abide by it. ‘Secondly, the. alleged 
Panchayatdars apart-from the petitioner and P.W. 6 belong to the Panapatti village 
where the petitioner resides and they all belong to the same community, where- 
as: the decree-holder belongs to the village of Vadachittut and she is long past the 
Biblical three-score and ten and is old and infirm and she was examined out of turn 
by her counsel ‘on the ground that it would be difficult to bring her to Court house 
on the next hearing date. Concerning her, the learned District Munsif writes : 

“ I have observed her and she was quite infirm and it is too much to think that this old woman 


who could hardly sit firm on the chair provided ‘for her would walk or go ‘By cart to a cusfance of 
three miles for this wonderful panchayat.” 


In other words, the learned District Munsif found that this old woman,,would 


-notrhave gone to the replied at all as alleged and that the witnesses who 


‘to this alleged panchayat are ala ao of this judgment-debtor, anq that i 


version were really true one wo better or more, distin aoe. 
or something in wri to support this account of the Judgment-debtor. The 
learned District Mai writes : 

' “P.W. 1 has pressed into service his friends in the village who belong to his own community and 
who had no connection whatsocver with the 1st respondent to put forward this unnatural yat. 
Pessoa Who E PaA Oan any Procion that i made eid Wiovean be LA (Brough Eis ey 

is to sc tis e t nose 
eee meee any promi and who can | „by 
` The learned District Munsif further states : 
“ After observing him in the bax I can certainly say that P.W. I js aman ofthe word who Enows 
what is what and who knows the consequences of his act. So I have no hesitation in rejecting the 
entire case of the alleged panchayat <P by the petitioner. Nothing like the panchayat took placc”. 
The subsequent conduct of: the petitioner also corroborates this conclusion. 
He knew that.the sale had been fixed to take place on gth July, 1956. The other 
date liad already ben completed and all that the decree-holder had to do after 
June, 1956, when the respondent’s counsel had objected to the adjournment 


inl 


nd the judgment debtor is mid to i The prop is said to be worth Rs. 10,000 


and the ent-debtor is said to have been: determined to see that the property 
within the family fold by an arrangement with his sammandhi. But 

the Sidonas achive agrees that he neither went to the Court on gth July, 1956, 
to make sure that the decree-holder from whom he heard nothing later’.and who 
was living in 2 different village and from whom he had nothing in writing kept up 
Tes alle promise nor even for a period of two months, thereafter. The learned 
unsif pertinently points out that that it is not possible to believe this P.W. 

1 when he sats that he wae to totaly oblivious afer ths alleged chayat in the 
first week of Ani. Therefore, looked ‘at from int of view Aga panchayat 
has ‘been evolved in order to make out a plauitble cate for attracting ste provisions 
of section 18 of the Limitation Act, Pojnt 1 was rightly found against the petitioner, 
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*: Point'2.—Section 18 of the Limitation Act is an enabling section which post- 
pones the starting pdint of limitation for suits and appfications like applications 
to set aside execution sales where the plaintiff's or the applicant’s right to seek Mlief 
is kept from this knowle by means of fraud. The mere fact that the cause’ of 
action is founded on fraud is not enough to paisg the case within this section. seals 
95 will apply to suth cases. 


' Whether. section 18 or „Article 95 applies, time, TRES vans m, the 

When the fraud first becomes ‘known to the person injuriously aff by the an 
and the right of the party d uded is not aff ed by lapse of time so log as he 
remains in ignorance of the fraud. 
oe ‘AY person desiring to, invoke the aid of this section must establish thre¢’ as 
Pid a. 

a). that there hag bees fraud ; 

(2) ‘that by means of such fraud he was kept For he RER TA of his right 
to sue. or apply or of the title on which, such right it founded ; and- 


« (3) time will be extended under; the section only as auns the person guilty 
of fraud, or who is accessory thereto or.who claims through the Ene? of fraud 
otherwise than: in food faith and for ‘valuable consideration. . i 


- "These three conditions must concur in proceedings to set aside execution nie 
ori the grounds set out in section 18 of the' show that Act. ' It is not enough’ for 
instance for the plaintiff or the applicant. to show t the action a by, the defendant 
or respondent was fraudulent. ' 


What is fraud ? Upendra Nath Mitra’s “Law of Limitation ani Prescription” 
(M.L.J. Publication), Hh.: Edition, Vol. I, page 188, has the following to say ; 


“Fraud affects limitation only where it prevents a person from knowing of his right or the title 

on which the t is founded ; it means active deceit in defrauding or endeavouring to defraud a 
person of his ri ta by artful device, that is; designed fraud by which a party knowing to whom the 
right belongs conceals the circumstances giving that right, i.s., the title to the right to sue. To consti- 
tute fraud there should ‘be an abuse of confid confidential position, some intentional imposition, some deli- 
berate concesiment of facts, = designed fraud by which a ie to whom the right be 
conctals the facts and circumstances giving that right. The know i the section is 
nor Tete Parpi, bat fll tanwledee of rach stiasace? xy willeratle Che PRE d ed to seek 
speaking, by anything The right of the defrauded iy not affected by lapse of time or 

ip iguomtace athe fad which has Peen «e one, so long as he remains without any fault his own 

of the hich has been committed.” 


i has been further pointed out in the A.I.R. Commentaries on the: Limitation 
- Act (grd Edition), Vol. I, page 561 : ' 


Thi fand contempläted by this section ts pat eoatioed to laud cdturalteed at the inception’ of the 
pea pee oh er Ace T E pina pages een Pe ed er Thus, where fraud is 


committed by the decree-holder in execution proceedings taken for bringing the erty of the 
Judgment-debtor to sale,this section would a to an application by the fudgment-debtor to set aside 
the sale on the of fraud, though the t to apply only arises on the date of the sale and 


no Geah act of ja proved at the oare the sale. The reason is that the frayd committed in | 

tion proceedings would have a cotinuing influence and would retain its power of mischief until 
that influesce cadi, If at the date of the cause of action the effect of the antecedent fràud continued 
Be eS eee en ees ee 
®PP 


The proof of fraud required has been summarised in Rustomji’s Law of 
Limitation (5th: Edition), Vol. I, page 283, as follows :— 


“The onus is on the secking the protection of section 18 to rove the fraud. Moreoves, 
reason of Order 7, 6, Civil Procedure Code, an tion an the ground of fraud must be 
ed in the plaint. Pests! auia tbe proved nod carnii bel , and the Court must not presume 
its existence from certain suspicious circumstances. Charges of fraud and collusion must, no doubt, 
be proved by those who make them... . . . by established facts or inferences legitimately 
drawn from those facts taken ther as a whole. Suspicions and summises and conjecture are not 


this were not £0, a er noe d A L a party who all fraud 
midst do sd clearly detailed particulars. General tions of will 
not be permitted. Pra ought vot abe lightly kaiean O the vice, for the' legal presumption 
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is the other ; and as to the dead, who are not here to answer for themselves, it would be the height 
of injustice cruelty to distarb their ashes, and violate the sanctity of the grave, unless the evidence 
of frgnd is clear, beyond a reasonable doubt’’. , 

I have already pointed out that time will be extended under section 18 only 
as against the n guilty of fraud, or who is accessory thereto or who claims through 
the person guilty of fraud otherwise than in good faith and for valuable conda 
.ration. Itseems to be clear, therefore, that where an execution sale is b t 
about by the fraud of the decree-holder, and the property is purchased by a third 
person in good faith and for valuable consideration, the period, prescribed for an 
application to set aside the sale on the ground of fraud cannot be extended as against 
the auction-purchaser, though, if an application is filed within the prescribed period, 
it is not necessary in order to set aside the sale under the provisions of Order a1, rule 
go, of the Code of Civil Procedure that the purchaser should also be guilty of fraud. 
A contrary ‘view has been expressed in Sailendra Nath v. Sudhanya Chardn}, that it is 
not necessary for the applicability of this section that the purchaser should alsó be 
guilty of fraud. Where the decree-holder is not guilty of fraud, but the auction- 
P is, does the section apply so as to extend the time for an a a ee 
‘either to set aside the sale? There i a difierencs of icon OH point. It was 
held in Azizunnessa v. Dwarka Prosad‘, that it will not apply, while a eae Sd 
bas been held in P. Venkanna v. C. Venkanna®, and Pulla v. Pattabhirama a 
_. This conflict of opinion has been settled by a Bench decision of this Court in 
Karupanna Gounder v. Ponnuthayes®, where it has been held as follows: 

“A fudgment-debtar, who is kept out of the knowledge of the execution sale by fraud, can, in an 
application under Order 21, rule go, Civil Procedure Code, to set aside the sale, invoke the aid of 
scction 18 of the Limitation Act, to extend the period of limitation where the fraud is proved to have 


under section 18 of the Limitation Act, must be fraud of the person against whom the suit 
pasta to an applieetion under rier i; mile cor cil eeexdive Cade, ker enar wales kcal 
es to an ton cr cr 2I " , se 
tke Grated of one of the other would be aafficient to haye the sale ret aside,” iz 7 
In. this connection it is interesting to note that in the AIR. Commentaries 
on the Limitation Act, the view in this Bench decision is submitted to be 
the correct view. (Vol. I, page 568). g 


' Bearing these principles in mind if we examine the facts of this case, we find 
that the provisions of section 18 of the Limitation Act are not attracted. i 


This revision is dismissed. l 5 
VS. . —_——— Revision dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
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S. R. Narayana Ayyar z Petitioner* 
v. 
Mavalathara Veerankutti and others .. Respondents. 
Court-Fees Act Tg 2070) (i aedd eee sacion 6 and Madres City Civil Couris ded (PII 
Section I Madras I — Original 
he Mades High Court i the CY GE Courts Lacy F Da ileek Weer 
EA ` 
'' Since the suits had been transferred from the Original Side of the High Court to the City Civil 


Ooürt inder the statútdry provislon contained ii section: B (1) of Madras City Qivil Court Amend- 
fnent Act (X of 1955), w. vests no discretion or option in the High Court to make a transfer or 
not after Act (X oft ) came into force, section 16 of Madras Giy Civil Court Aci (VIT of 1808 
would not be-applicable to the present transfers and hence no addi Court-fee 

to section 16 can be levied. 
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KA Aaa E E nine ea City..Civil Court under section 8 of Macias 
of 1955) could not be brought within the-scope of the word ‘ seceived ’ occurring in section 

ra urt- Act (VII of 1870). Ea o 
ote Inthe ainene of any speife provision for such a levy in consequence of lianafer of saits Wider 
section 8 of Madras Act (X of 1955) no additional Caurt-fee can be levied. : : 
Official Abrigos, ‘Madras v. Ranganathan, (1951) 2 M.L.J. 95, referred. Tor p ee ott 


1d Seti ons udder section 115 of Act V of 1968 pra the High Cust tol retise 
the! a of the Principal Judge, City Civil Court, , dated, koth Ootobdr, 
made in CS, “No. 224 of 1950, Cs: No. 353 ‘of 1947 and CiS. No. ‘aya 

E 1950 Tespectively.; a 

G. N: Char, T Srintoasen, B. y. Piswanatha Appar, Allad Subramaniam and, Alad 
Tipna for Petitioner. - ae 
Prat The ‘Additional Government Pleader- (K. Parasit) 5 ‘for ‘Reqpondent, is 
The Judgment of the Gourt was delivered by’ oie ea 
~i Bashegr Ahmed 'Sayesd, F.—These three ‘Civil ‘Revision ‘Petitions arise out oc ¢ 
tómmòn ofder passed fiama cipal Judge, City Civil Court, iù 
Nós. 224 of Y950; 953 ol ios aad 37a of 1980 and'somẹ other- suits transferred for 
disposal to the file óf the City Civil-Coutt from ‘the Original Side of the High Court.’ 
oe The Madras City Çivil Coutt Act: (VIt of 1892) was, amiendéd by Madras ‘Act 
X bf:1955. ' The main purpose of this' Amending’ Act was to cakau the pecuniary 
jurisdiction of the City Civil Court frómi Ra. 10,000 up`to Rs.’50,000.' In conse- 

ke ence, section’8 of Madras Act X of 1955' enacted a transitory’ ‘provision in the a 
. following terms : 

' Transi vision (1).—All suits in the on the date of the commencement 
Peed a erp: igh Garon the dat of th hme 
‘provisions of this Act shall stand transferred to the Madras City Civil Court”. , 

By a further amending Act, Madras . Act XXIX of 1955, this transitory provision 
was amended to read as follows : 

v. “AJ niite’pending in the High Cdurt on the date of the commencément of this Act afid ak 
would be wi ihe cognisance of the: Madras City Ciil Const under tht Pre% ialocia of the said ct 
as amended By this Act shall stand transferred to c Madras City Civil Court ' 11 
Clause- (2) of section 8 is not relevant for the purpose of these petitions. By virtue of 
this transitory provision a number of suits (13 in number) referred to in the common 
order, from which theseCivil Revision Petitions have arisen, were transferred from the 
Original Side of the Madras High Court to the City Civil Court. After such transfer, 

‘a’ question ‘arose as to whether additional Court-fee should be paid on the suits so 
transferred ’and which were pending trial before that Court, Noti¢es were ordered to 
the parties-and the present moe filed their objections. After hearing the 
-parties and the Government P leader, the learned Principal City Civil Judge passed 
the order under revision holding that the plaintiffs should’ pay additional Court-fee 
as per law and garei them time for paying the additional Court-fee. In doing so, the 

learned Principal City Civil Judge based his decision on the rulings contained in 
Ragunath Ganesh v. Vaman Vasudeo,1, Official Assignee, Madras v. Ranganathan*, and 
R v. Rama Film. Service®. 
"Mr. G. N. Chari, learned counsel for the petitioners, before us, contended in the 
‘first ‘instance that under section 87 (2) of Act XTV of 1955 that is the newly enacted ° 
_Court-Fees and Suits Valuation Act, additional Court-fee could be claimed only if 
' thè suits had been instituted in the City Civil Court, where they are to be tried, beire 
“the commencement of Act XIV of 1955, and that these suits having been instituted 
on. the Original Sidc of the. Court and subsequently transferred to the City 
Civil Court the sa clause (2) of section 87 will not apply. We do not think that 
there is any force in contention of the learned counsel for it has to be noted that 
ee y instituted in the High Court on its Original 


wy 


Side, the fee payab le was regulated pot by the Court-Fees Act and Suits’ Valuation 
‘Act but by the Fees Rules framed by the High Court for the institution of suits on, the 
ALR. 19 ne S 3. (1951) 2 M,L.J. mn 


(1951) i. 
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Original Side. The'fee catia | the said Original:Side Rules‘had been paid on 
these suits, when they wefe anded, , and co ently the suits must be considered 
to Wfve been properly. instituted go far as the Court was concerned. ' Since the 
-Gourt'Fees Aét does not govern the institution of shits on the Original Side of the High 
Court, thé argument based on section’ 87 (2) cannot be considered to be eleven to 
the point that arises for consideration in these petitions. `. T Ge 


ese aregùits which have Been’ properly’ instituted onthe Original Side’ b t 
Te r a e te Oral Side bh 


under section 8 of Madras ‘Act, X of i955., But the learned ‘Governmi t Pleader urged 
that section 16, proviso (3) of Cehtral Act, VII of 1892, would’ govern’ the. present 
ase. If tHat Contetition is to prevail, we have. to ‘see whether the transfer of thest 
suits has taken place wider the powers exercised by the High Court under provite |e a) 
to section 16 of Ket VII of 1842. Section'6, „provilo (a)i isin the’ following teris 


+ Nothing thing isi this Act contained shall‘affect the Original Civil urinicton of the High Court 
ene i ih Ca Ee ob arate. ete os > (2), in any suit, of, other, proceeding pending at any 
Toei the , any Judge ofadch ‘Court may,’ at any sta thereat mabe an order transferring 
e Civil Court if ee re a ere 
theta ea should be tried therein '’ : - 
If an order is made under this proviso, then ‘the grd proviso to cue 16 would’ come 
‘into operation. Section 16, Proviso (3), is to the effect tha 
ed that (9) in an t or other so transferred the Court-Fees 185 A 
dataa prore {hat (9) in any mui or aA a the r: Caner or a 
It'is to be observed that a specific provision has been made for, the recovery, of addi- 
tional Court-fees in case a transfer is effected by an order ‘ofthe Judge of the High 
‘Court under section 16, proviso (2 ), As already stated the present suits have not ‘been 
“trasferred by any ‘order of the High’ Court’ exercising the power proyided i in section 16, 
proviso (2) of Act VII of 1892, in which case alone proviso (3) to section ¥6 will come 
into operation. In the t case the suits in question have been transferred by 
_ virtue oe ot 8 of Act X of 1 of 1955, which vests no discretion or option in any Judge 
‘Of the Hig ùrt to make a transfer or’not after Act X of 1955 has come into force. 
On eet otis hand the statutory provision contained, in section 8’ of the said Act 
X of, 1955, effects an autématic transfer of all suits pending before the High Court 
which’ come within the’ purview of the said Act .X of 1955. 


-a In this connection reliance has been placed by: the learned Goverment Pleader 
“upon the decision rted in' Official Assignes, Madras v. Ranganathan}, wherein 
Raghdva Rao, J., on the facts of that case held that in respect of a plaint transferred 
from the Original Side of the High Court to. the City Civil Court the Additio 
-Court-fee could be called for. In that ‘case,'a plaint had ‘been transferted a 
‘the Original Side of the h Court to’the Madras City Civil ‘Court under section 16 
‘proviso (2) of the Madras City Civil Court. That being so, proviso (3)' to section 16 
of the City Civil Court Act which proyides that the Court Fees Act shall apply’ to 
such plaints, ‘credit being given for any fees levied in the High sei carhe into 
operation ipso facto’ and therefore he’held that the City Civil’ ‘was entitled td 
‘collect the ' ce of the Court-fee payable after giving « credit fo for the fee already 

e 'paid, and repelled the agrument that there were no ‘provisions in that 
i ‘Act’ enabling the levy’ of additional Court-fee. _ This decision, 1 in our’ opinion, a 
no application to ihe facts of the present case: - ° 


° The learned ‘Government Pleader; next relied -upon the decision Boer in ; 
Raghunath Ganeshiv, Vaman Vasudeo*, In that decision Shah, J., held, that when.a 

laint in a suit filed on the Orjginal Side of the High Court was transferred to, the 
ie of a Civil Judge, Senior Division, on eee ofthe defendant, it was governed 
iby section 6. of the Court Fees Act of 1870, and the plaintiff was liable to pay addi- 
„tional Court-fee,on the plaint even though it was iently stamped, when filed’ be- 
fore the High Court. He also observed that the fact that the plaint was transferred not 


1. (1951) a MLJ. 93 °. °. ge ALR. 1950 Bom. a84. = 
34 J 
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t by ‘reason of a voluntary act on thé part of the plaintiff but in -pursuance of ‘an order 
the Cours'was not relevant in considering the applicatidn of section 6 and that iit 
could not also be asid that in such:a case the act’ of Court was causing oar fl pe 
a as the transfer had been ordered for reasons of convenience and the orderin- 
vo consequences including a statutory liability to. pay Court-fees. ı Thé learned 
Judge further observed that the circumstance that the plaint was lodged in andther 
Court, which according to the proven § governing it treated it as perly institu- 
a ċould not prevent the applićation of section 6, ‘Court Fees Act and that the 
urt-fee payable on a document had to, be ascertained under the provisions of the 
urt Fees Act, at the time when the document, was required to’ be filed; exhibited 
or received in a Court and.that if the document was not adequately stgmped at the 
crpcial date, it no validi . The learned Judge also distinguished the decisions 
in, Bibes umani v. Mi Kadiruddin?.’ We have considered the facts of 
‘the case decided by Shah, J., in Ragiiatk Ganath Y Vaman Vasudeo*; and we think that 
oe principle underlying this decision is one which could easily fall ‘within’ the. scope 
section 16, proviso (3) of Madras Act VII of 1892, for it is seen that, in that case, 
the High Court exercised vested in it to transfer at, any stage a suit from the 
Original Side to a Civil poe Senior Division. Such transfer may be either swo 
motu or on the application of the plaintiff or of the defendant as under section 24, 
Civil Procedure Code. In Official Assigns, Madras v, Ranganathan*,, Raghava Rao, J., 
however doubted the correctness of the décision of Shah, J., in Raghunath Ganesh v. 
: Vaman Vasudeo*, at page 95 the following observations of Raghava Rao, J. seem to be 
relevant : 

' “ Itmay be that as š by Mr, Viewanathe Agyar tt of a single: Judge of the Bombay 
Phen Conn pord i Ganesh v. Vaman . sy the levy of rte Court 
Government se a i Crh fe eae A 
fee with reference to section 6 of the Court Fees Act. I am rather inclined to " Viewes 
patha Ayyar that the legend Judge of thé Dorulay Hiet Gantt Bad noe correct interpre piee fewer 


of section’6 in holding that they have application to cases of transferred plaints. The karned Judgo 
observes: 


“The fact that it Ia not by reason afa woluptary act on he pat of the plaintif that the plant 


was transferred but in pursuance of-ap order of the that the plaint was transferred is also not . 
relevant in ePadering the application of section 6”. 


t, perhaps, is to subject to an undue strain the of section 6 which has reference 
paly fo deinen rcrve, Sled or ued in any Gort or ofice wi a ae, Winer 
‘received’ is to be understood as wide enough to cover plain by transfer. Whatever 
that may be, ee ee nee 16, ovis t X is itse eee with 
reasonable. clearncas the intenti that Legislature that after, the transfer of the the 

Ee Set Court effect must be given to the provisions of the | Court ca Act which 


edit of crores beng ten given to the fees already levied in the High Court ”. 

We are ourselves inclined to agree with these observations “eR ahve Rao, aJ: We 

E E a a ea the Court Fees Act of 
70 could. have intended to give to the term “ receive” used therein such a 

wide meaning as Shah, J., of Bombay High Court has sought to give it. 

. ` In Tara Chand v. Radhakrishna Sugar Mills‘, to which our attention has been 
.drawn by the learned Government Pleader a converse case came up for considera- 
tion before Mukherji, J. The question that arose in that, case related to the jurisdic- 
tion of the High Court of Calcutta to t a certificate for eS ene 
a suit was transferred to the High Court under its Extrao 

unseen e oe of the Letters Patent. The learned Judge held nye 

no statutory or inherent jurisdiction to make any order either for 
. -refund of Court-fees or for the issue of a certificate for such refund in the case of a suit 
transferred to the High Court in its Extraordinary Original Civil Jurisdiction under 
clause 19 of the Letters Patent. ‘The case-law on the RN has also been discussed 
elaborately in the said judgment. Sections g and 40 the Court Fees Act (VII of 

1870) also come up for consideration.. ‘In paragraph 19 of the Ju t at page 56 
-the learned Judge, in et ae 1870 (Court Fees 
= has observed as fi 


a SER oo been Sak Cute eae ax 
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“To create an artificial excess by calculation with reference to the. fees in the High Court and 
3 grant a certificate for refuntl of such artificially concerved excess will be to act in derogation of the 
The learned Judge, however, observed further in the following terms : : 

“ Here the Legislature has made a special statutory provision for fees on documents in the Hi 
Court in its Extraordinary Original Ci urisdiction and yet it has not chosen to provide for 
refand of fees in case of such Cente. Tabs tecpretatien therefore rs to be that pie or tee 
Court Fees Act, My necessary implication excludes any question of refund of Court-fees in case of trans- 
fer of suits to this High Court'in its Extraordinary Origmal Civil Jurisdiction. The learned Standing 
Counsel argued that section 4 of the Act could be interpreted to confine the application’ of that sec- 
tion to documents filed in-the High Court al word used is ‘received'. But even then 
the necessary implication of the section is irresistible that the Legislature did not provide for return 
of any Court-fee in such cases”. 5 pri i 
Though that case has no direct bearing on the point that arises for consideration 
in the present petitions, still the point to be noted in this decision is that, the statuté 
makes no provision for the refund of any excess Court-fee that could be fouhd to 
have been paid on a calculation with reference to fees payable in the High Court on a 
transfer of the suit ordered by the High Court. It could not have been the intention 
of the Legislature that additional Court-fee should be’ paid by the party when a 
transfer is effected not by an order of the High Court but by the operation of a pro- 
vision in the statute itself, when no specific provison is made to that effect in the 
Act which enhanced the jurisdiction of the City Civil Court., 


Our attention has also been drawn to a Full Bench decision in Ramamirtham v. 
Rama Film Seroige!; the main questions that came up for consideration in that decision 
were the applicability of section 15 of the Code of Civil Procedure to the High Court 
5 ci i iginal Jurisdiction when there was a conflict between the'Ori- 

inal Jurisdiction of the Hig h Court and the City Civil Court constituted under the 
City Civil Court Act, anq the validity of the power conferred by section 3-A of 
the Madras City Civil Court Act on the ee ee fix by a notifica- 
tion the pecuniary jurisdiction of the City Civil Court, an jurisdiction of the 
High Court to transfer suits in relation to provisos (1) and (2) of section 16 of Act VII 
_of 1892 and section 24 of the Code of Civil ure. ‘The question as tosthe validity 
of the claim for additional Court-fee on the transfer of suits form the High Court tq 
the City Civil Court did not directly arise in that decision. A perusal of the entire 
judgment shows that that decision is no authority on the question as to whether the 
parties were bound to pay additional Court-fee when suits were transferred under a 
statutory provision from the Original Side of a High-Court to the City Civil Court. 


If the transfer of the suit from the Original Side of the High Court to the Ci 
Civil Court is not effected under the ist or the end proviso to section 16 of Act VI 
of 1892 and if the grd proviso to that section does not apply to the transfer in question 
then the only other section under which a claim for additional Court-fee could be made 
is section 6 of Court Fees Act of 1870. A close scrutiny of the terms of this section 
does not convince us that a transfer of suits from the Original Side of the High Court 
to the rah Civil Court under section 8 of Act X of 1955 could be brought within the 
scope of the word ‘received’ occuring in that section. No doubt, when a transfer is 
made from one Court to another, there is the iving Court, and there is also the 

° Court that sends the plaint or the suit records to the other Court; but the question is 
whether the term ‘received’ used in this section could be strained to such an’ extent 
as to include within its meanjng plaints and suit records that are automatically and 
statutorily transferred from one aut to another without the intervention of any act 
on the part of any Court or the parties concerned. We doubt whether such a situa- 
tion could have been contemplated by the Legislature. If it was, however, the inten- 
tion of the islature when it enacted Act X of 1955 that on such statutory transfer 
also additional Court-fee should be levied, then nothing could have prevented the 
Legislature to ‘provide for such levy of additional Court-fee when a statutory transfer 
of suits was being effected, it being remembered such a provision was actually enacted, 
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en provis (g) to section 16 of Act VII of 1892. When ‘the Legislature did not choose 
rovide for such a levy of additional Court-fee, when such a'‘provision was o 

aL made and when it is not possible to enlarge the scope of the word ‘received’, ted 
in section 6 of the Court-fets of 1870, the application of which is‘ saved by section 
87 (2) of Act XIV of 1955, and when the levy of additional. Court fee is a fiscal act, 
the benefit of the lack of a~provision for the levy of such-a fee, cannot be claimed. ‘by 
the State. Obviously the benefit must go to the party in the absence epi any 2 pai 
‘provision for ‘such a if in copsequence of the transfers ‘of suits eff 
operation of section.8 of the Act X of 1955. 

He In our‘opinion therefore, the order of the learned City Civil Judge directing the 
levy ‘of additional Court-fee on the plaints is not sustainable. The order is thereforé 
ee ee In the 
circumstances there willbe no otders as to costs. 


o 1 WS. : piap : E Peon allowed. 
' IN THE "HIGH COURT OF JUDICATURE AT MADRAS. 


pane :—Mr. P. RAJAGOPALAN, Offidating Chief Justice ax Mi. Jorma 
RAJAGOPALA AYYANGAR. ` ee as 


T.M.K.’ Abdul Kassim, Madurai, -one of the legal representatives : 





ot T. M. Kadhir Mohideen (deceased) eee Pansi 
’ U. r 
The First Additional Income Tax Officer, Karaikudi and anodi a E A 
'.” Iicome-Tax Act (XI 1922), søction 46 (2 f —Recovery a ania ft 9 ls of efi 
te the Collector—If cases of recovery from legal representatives of ax 
. „In order to attract th provisi of seotion of thé Incom Act rela covery of 
fae due Don ia i MAE } the Collector Boden ue o a Pe 


sitisfiod, camcly p the amount must be in arrears and (é) the arrears must be due from an assessec. 
i of s atrets under seein 40 (2) of tie- is limited by the sme considerations ` 

wich decide whether an asscasco is in default within the meaning of section 46 (1) of the Act. 

Hebpeqen (ative of a decedat asseaver, 1T Tes: been hol Upor PIOI in amare cg Ti 

aa 45 (1) of the Act and as such’he cannot also be ah asscssċe under sectjon 46 (2). 

His to pay tax due by the deceased assessce is limited by the ; ion of assets of the 
"Gente the e-tax Officer hasno jurisdiction to issue a cate under section 46 (2) 
SPREE © pect pees of the tne Bors the L aar e ine R Lian as the asscascc. 
Rajah Manjam Moeenckshamma v. Commissioner of Income-tax, a at W.R. Pao ae a T: 
Additional: Income-tax Officer, (1956) 9° M.L.J. 149, referred to.» , 

_, Petition under Article 226 of the Constitution of India, praying that in ‘the 
éircumstances stated therein, and in the affidavit filed’ therewith the Court will 
be:pleased to issue a writ of prohibition or any other appropriate writ prohibiting the 
ae Manin Tahsildar for,theIncome-taxCollection, kerana Collectors 

Madurai, from taking any proceedings for recovery of the sum of Rs:'20,930 
from T thè petitioner in pursuance “of his notice, dated 1th July, 1956. 


M. R. M. Abdul Karim, for Petitioner. >, i T 
* ` C. S. Rama Rao Sahib, for Respondents. Li 
5 n Judgment of the Court was delivered by | P 


e 0.C. J.—This application under Article 226 of the Constitution for 
the issue of a writ of prohibition arose out of proceedings to assess the income-tax 
payable by.T.M. Khadir Mohideen on his income during the year of account ending 


with gist 1948, in the assessment year 1948-49. Khadir oe cn died gh 
J yeh August, 1948. - The petitioner Kassim is one of the 1 
d Khadir Mohideen. Notices under section 22 (2 e Tiea a E 


were served on the petitioner and his brother, Syed Mohamed. ater the death of the 
assessee Khadir Mohideen. The assessment was completed in 1953. Notices of 
demand under section 29 of the Act to pay the balance of the tax payable were ser- 
ved on the petitioner on gist ‘March, 1953, and on his brother on and April, 1953. . 





* W.P. No. 896 of 1956. -> Be a) agth November, 1957. 
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fa s the amount remained unpaid; the Income-tax Officer (first respondent) issued:a 
ificatt ‘under section 46 (2)'of the Act ‘to the Collector of Ramanathapuram on 
agttt October, 1953. Op 37th July, 1956, the Speical Deputy Tahsildar (secon 

ie ndént), a ee fdinne oF T Colléctor, ee to the petitiontt 
and his brother, informing them that if the amount was not pe proceedings would 
be taken under the Revenue Recovery Act. The pétitioner pleaded that no proceed- 
ings Se n against Him under section 46 (2) of the me-tax Act, which 
provided for the recovery of the tax as if jt were an arrear of land revenue by recourse, 
to the Revenue Recovery Act, and-has applied for a writ of prohibition to restrain: 
the authorities from applying the provisions of the Revenue Recovery Act to him. A 
‘+ It should be recorded that. the validity of the assessment to incorhe-tax was not 
challenged in these proceedings. The amount ee ‘dertnanded df the petitioner’ 
thé payment ‘of which was‘required bythe notice, ‘dated-17th July, 1956, included a 
sum BP RE: 7008, levied apparently under section 46°(1) of the Act'as penalty for the 
non-payment of the tax due. The validity, of the. order imposing that penalty was 
not llenged either in these proceedings, The limited attack was on.the certificate 
issued under section 46 (2) of the Act and the further recourse to the provisions. of 


v 


the Revenue Recovery Act on the basis of that certificate. ` 

‘ Section 46 (2) of the: Income-tax Act runs :. see A Ke 
“! “The Income-tax Officer may forward fo the Collectór a' certificate undèr'his si ture specifyirig 
the amount of arrears due fromian assessee and thé Collector, on receipt of auch certificat, 
proceed to recover from such assessce the’ amount 4pecified therein as if it were‘an arrear of land 
reyenue’’. ie Oe ee i wot ‘a a ats FARCE ee ode 

., , -We shall omit the proviso as it is not relevant for gur present purposes, , ae 
‘J 2 The question to be determined ig; whether the sum demanded of the petitioner 
on the basis of the certificate issued urider section 46 (2) constituted “arrears due'from 
the assessee,,’ and whether the. petitioner;was such an assessee within the meaning of 


wa 


‘section 46 (2). If,that question is answered in the negative; we have to hold that the 


Income-tax Officer -had no jurisdiction ‘to issue the certificate and that the certificate 
was invalid, . On the basis of such an, invalid certificate the Collector. gould. have 
no jurisdiction to'recoyer the amount shown in the certificate as if it were an arpe 


ofland revenue under the proyisions of the Revenue Recovery Act... |. ney, 
‘+ wo. The logical extension of what we daid'down in Alfred w.,.Additional:. Income-tdx 
Officer?, compels us to answer the question in the negative.. © i yrs hop in 


_ ‘It was the validity of recourse to section 46 (r) of the Act that arose for considera: 
tion’ in‘ Affred’s case1, The assessment in that-case was'under section 24-B (2) of the 
Act after the death of the assessee Ebenezer. : The notice under section 29 of the Act 
was served on Alfred, son of the deceased assessee. When the tax-was not paid a 
penalty was imposed on Alfred under section 46 (1); treating him as the assessee in 
default.’ After examining the scope of the definition of “‘assessee’ in section’ 2 (2) ‘of 
the Act as well as the scope of section-2g and each of the three sub-sections of section 
24-B of the Act, we stated at’ page 713; : MED De Gi. hE Ta 

* “Tf through all the three sub-sections (of section 24-B) the same principle runs, that the‘extent 
of the liability of the executor, Daen a or other legal representative of the y is 
limited: by the possession of the assets of the deceased person, there should be little difficulty in 
placing the executor, administrator or other l representative of the deceased person, who 
comes within the scope of cither section 24-B (2) or section 24-B (3) of the Act in the category of 
persons referred to in section 29 of the Act as "o person lia 10 pay ruch tax, a3 distinct fom 
the ‘‘asscasec’’, For the purpose ‘of section ag, therefore, it is the deceased that would ‘be the 
assessce, and the executor, administrator or other legal tative, in whose ce the 
‘income of ‘the’ deceased is assessed either under section 24-B (2) or under section 24-B (g); would 
not be the assessee but merely a person liable to pay the assessed tax.” . i 
In construing thé term “‘assessce in default” in section 46 (1) of the Act we pointed. 
out at page 710: a on . i ace 

“To establish “default” in payment of the ‚assessed, tax, within the meaning of section, 45 
two conditions at least have to be specified: (1) ‘failure topay the amount specified in tho notics 
of demand issued under section 2g,and (2) that failure must be that of an asscssee........ . Obviously, 
—_—$— << —— a a a 


1. > (1956) 2 M.L.J. 149 : 29 I.T.R,-708. 
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when section refers tq ‘ap asscasee,in default? it is the assesses wh di t the 

meaning of He that is meant. PESTEN he pe te E 

an ip 7 1 

The limits of thé lege fétion elite by section 24B; (e), “was thus explained, by at . 

át page 714: Si woe gt Tage he . xý ei hi ba 

“In the 1 fiction enacted by EAE ait ‘fo 

ment. fgg, the Top on a leting the naggamnignt ont i for tha ths purpose riedet 

his legal répresenitativo is 'déemed by'tha ahon te be tht “With ebe tondplgtion ‘ot 

tho'assessinent, the ñtëessity for that legal fictigm eda: ‘Fhe'liability a pay thé assefsed!tax hii to 
ae Acf, the legal répresenta- 


tive would not himself be an asgessce, but he would,-npng the perag lable to pay tho g, 
When there is such a c statutory to enforce 
in:séction 29 of the Aai there is no need to continueithe fiction r ing (a arier, 


ey -Ini ed’, pi we specifically left. open the. scope, ‘of section’ 46, (2); ofthe, Act 
e page.716). Itis ‘that queation wehaye, to decide now-in these;proceedingsy ‘n: ).: 
“ The assessment witht which’ we are now conctrned was also under the ‘enabling 
ions of-sectioh’24-B (2). - The income of-the déceased Khadir Mohideén ir the 
“of account endirig ‘with gist Mafch, 1948; was asstssed: to’ tax ‘as if his legal 
representatives including the petitioner were the amsessees/within the “of 
section 24-B (2). As we pointed out in Affred’s caset; section, 24-B (2), ʻi did 
pee provide for,the collection of the assessed: tax., Section 29'proyided the machi 
for collection: As we'have already pointed out in Alfred's caset; -the: legal 
ficin ‘enacted by ‘section 244-B (2) andat -only'to the’ assessment to’ tax “and did 
not extend to the collection thereof. Section 46 (2) of the Act provided’ only for 
- collection. ‘The fiction ‘of section 44-B -(2),° under’ which ‘the’ poid ‘Was the 
aaspessce, Ss se epi of. assessment, ;cannot therefore. be.extended when.we have to 
a sec aie aaa ene “aspeasce in section 46,(2) of theyAct. p,a 
ee A in language Between section 46 (1), which 
de rout ga in id woion a8, 2), where the: eg eis 
aram, ue’ from dseg; es nò real difference in 'secking the principle'to 
ointed out in Ajfred’s ai to establish'thaf an oiei | ‘in default 
Ti ner Teia? and ‘46 (1) what has tó be established is (1)'failuré 
to pay the amounts e aan eh if deraand i issued under section 29, ahd’(2) 
that failure'must be eer ERN It is the same set of conditions that hás to 
satisfied to establish that arrears are due from an asseasee within the-meaning'of s¢c- 
tion 46,(2).,“Arrears’ is not q term,of art, as explained in Burrows'Words'and Phrases, 
Volumel,;page2g3i1. There must.,be,a legal lpblizations topay the amount, which, has 
been, ascertained or is easily ascertainable, for example, ex pe face th the d document . that 
evidence thatohligation. If that amount is-not, „paid on or,befọre the date on 
which .the, payment fell due, that, amount is in ,arrears, as. that expression is 
ep ane understood. In other words, there must be a-legal obligation and 4 
t in the performance of, that, obligation jbefore any arrears can. emerge. 
Analogous to section 46 (1), section 46 (2) requires. two: conditions to be: sa 
(1) the, amount must be in arrear, and (2) those arrears must -be due from àn 
assessee, In the case of the petitioner there should be no difficulty in establishing 
‘the-first of these: conditions. The amount lawfully demanded of him under the | 
notice issued under section 29 of the Act was not paid within the time specified in ° 
‘the notice. That amount was in arrears, the real question is, whether, they were 
arrears due from an assessee within the meaning of section 46 (2) of the Act. 


11, IE in'the case ofan asscasment completed, under section 24-B’(2), the legal re- 
presentative of the deceased assessee could not be viewed as himself an assessce within 
,the scope. of section 46 (1), it is a little difficult to hold that he would be an asgessce 

* within the scope of section 46 (2) of the Act. ` As we “explained in’ red” s ease}, the 
petitioner would be not “an assessce” but only “the other person liable to ‘pay” ‘the 
‘assessed tax, for the collection of which tax section 29 Egat ‘The petitioner’s 
obligation to pay the amount asscased under section 24-B (2) arose on the service of 
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the notice under.section 29 of.the-Act, The context of section 29; which marks off 
the pa assessment from that:of, collection; restricted the scope of: the interpreta- 
tioa to be placed on the expression ‘‘assessee from whom arrears are due” as. it: occurs 
in:section 46 (2), which. is. of the. statutory machinery for the collection of. the 
asstsecd tax, despite the fairly wide definition of “‘assessec’”” in section 2 (2) of the Acts 
We explained in Affred’s caset, that the liability of. a legal representative of a d 
assessce Whose income was assessed to a ee) is limited ‘by the 
poaenion of the assets of the deceased. In such cases the word “assessce”. has to 
given the same meaning both for purposes of section 46 (1) and 46 (2). No more 
than section 46 (1) does-section 46 (2) limit the liability of the assessee who is in de- 
- fault or in arrears. , If the legal representative of the deceased assessee is himself an 
‘assessee not only for the p caf S to tax under.section 24-B (2) but also 
for purposes of collection sider & section 46 (a), the liability of thé legal tative 
could not, under the terms of section 46 (2) be limited to the possession of the assets of 
the deceased. ‘If the basic principle is that, where an assessment is completed under 


section 24-B (2), the liability of the legal tative is limited by the extent ofthe 
assets of deena the possession’ of that leva representative, for the imposition of 
any additional burden on that legal representative there must be statutory provision, 
cithe in express terms or b necessary intendment. , We are unable to disco iny 
such provision in section 46 (2) any more than in section 46 (1). To include a legal 
representative in such cases within the scope of the statutory expression “‘assessce’’ in 
section 46 (3) would necessarily involve-an imp ition of vicarious liability for which 
we can mo statutory sanction. As we-said,jsection 46 (2) itself does not.in any 
way, limit the liability of the assessee from whom the arrears are dye., If the > 

sion “assessce” in section 46 (2) were to include the legal representatiye of a deceased 
asseasee Whose income was assessed under section, 24-B 2), on a certificate issued 
under section 46 (2) all the assets of that legal representative, his own a well as'those 
of his deceased predecessor-in-interest, could well be proceeded, against: We 
emphasise this feature only to show that the Legislature could not have intended to 
impose and did not impose such an unlimited liability: inclusive ‘df what would 
be a vicarious liability on a‘legal representative of an asseasee when the asseskment 


was completed under section*24-Bi(2)-of the Aet © hie o> ne ee 
+ The'learned counsel for the Department referred to Rajah Manyam Mesnakshamma 
Vq Commissioner of Incoms-jax*. - In that case,. after’ referring’ to the provisions 6 
sections 28, 37 and 33 as well as those of séction’ 24-B of the Act, ‘Subba Rao, C.J., 
observed at page 289: i ind oe ANEN 

“A combined ing of these provisions indicates thata 1 representative, who is liable 
bo ay as arm angio the estate of a deceased person, would be an asscssce as defined ‘in the 


That decision may have no real bearing on the question at issue before us, whether the 
petitioner was an assessee within the meaning of section 46 (2) of the Act. We have 
to point out that an appeal either under section 30 or under section 33 of the Act is 
. still at the of assessment to tax. In Alfred’s case1, we pointed out that the legal 
fiction enacted by section 24-B (2) is applicable at the stage of assessment but not at 
the stage of collection. We are concerned not with the question, whether the legal 
representative of a deceased assessce is not himself an assessee for any e what- 
*soever under the Act, but with the limited question whether such a fegal repens 
tative is an assessee within the maning of section 46 (2) of the Act. That question 
did not arise for consideration in Rajdk Manyam Moenakshamma v. Commissioner. of 
dncoms-tax*, ca er , BD ok 2: hay) 2 
In our opinion the petitioner was not an “assessee’ within the meaning of, sec- 
tion 46 (2) of the Act. e Income-tax Officer had no jurisdiction to treat him as 
an ‘assessec for the issue of a certificate under section 46 (2). Since the jurisdiction 
of the Collector depended on a valid certificate issued under section 46 (2), the 
notice issued by the Deputy Tahsildar on 17th July, 1956, was also without jurisdic- 
tion. 


t 
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No = Though it was a writ of prohibition that the petitioner asked for, weiconsider that 
the appropriate "remedy Would be'to grant aWrit oficertiortri.to'set aside the :certifi- 
cate issued urider'section:46 (2 G) of the fncome-taf¥ Act by the fitst respondent aħe to 
set aside the motice dated: 17t July, T938, issued: by. the. second Sear Suchia 
writ of certiorari will issue. en Tata ne shear a aioli D Afa DUn 2a 






ote dil E Vt a he a ea DE “ge Aly 

|, lige Wl He no die tn Sh rave Qa - n E RAT a t Laer 
RM. eras Ae : : ys | -Bertiorart issued. 
Sop D, "yee 
ely cite IN THE HIGH cOURT.OF: m MADRAS. eae 
rs ' 1ce. PRESÈNT: | Mr. “Justice BALAKRISANAVÁY FAR: 2. eo AAD a) 
wy apie F ras Aid irre ae cre PAH ds 1 Che he! 
Kun chiny pachan Pilg esa ypo fuy ey pon zo r buts Jon n Rethtigner®, oe at 
Woe gets Hi P a a h Veet Ad ies nar ae ste opt 1, bas 
Rengartidham’ Pillai ia Ms Se we: icd, ee} 13 ae als "Reaperis. Pis hadt 
nla Je decal Ney REC MEY : T MENT IA 
Ladro (hliivarti ia, Pret de OP eGo) = section OS haga inani — = 


‘ 


gy me Pa Stas alify ; a ee ‘aN a reel des ah 
dealt ve t ikin the 

TETT PATS cid i a we mea geal ot My 
nie! Trip tnt if thé. land id dultivated. antler his direct supervision’ fhd- if further “Hè 
a othe risks of the cultivation, ‘and is not the paid agent in this despectiof someone’ else. 
SW Pétition andet pédtion t15'of Act V of 1908 "and iéctibn ‘6B ofthe Madras 
Act “XXV of-1955' praying High “Court to ‘révise ‘the Order’ “of the Court 
of the Revenue Divisional Officer, Chidambaram, dated ith! September, : 1954 


re gj Vy 
pid “pasted ‘ir O.S. No. 83 of i NaS ares 
plod) sr gy ` rey a b57: arn PIENE E Y Ay Hia ny hy H Doe EaR 
men Seal Subramanian, for, Petitioner: - Pae Gee eg liege ates iit 
vie M: Srinivašagopälan;. for! Respondent. Jy ee > OS 
oth ‘ne RESTI Sota. lear hy ty A y apR tt 
oP tthe Court delivered’ the following 7 ie eee eee er, 


Jou JUDG In order'to. qualify as a “cultivating tenant” (within. the mean: 
ing of section 2 e of the Madras, Act XXV of 1955 itis not necessary that a 
n should own. muscular effort into, the soul,, It is not necessary; that 
7 himielf sho ough the field ‘or ‘irrigate it or, weed it or ett or thrash 
ga thet ‘aie ae ey yield.” It is sufficient if, the land is Cultivated undé 
furthdr Hé’ assumes the risks’ of the ‘Gul vation. i 
i can see e rer cro oie would grow, when he wouldgrow‘them arid’ where 
would’ grow ther; if he can direct, what labour 'should ‘be em ployed ‘and when 
and where and for ae cat bees af he can decide what fertilizer ‘he’ would: ude 


and, nae what n decide a: and direct when the field . sho 

ied and How th ee es ould’ pe dapo . disposed of, if he has direct ae aac 
P a tions ‘and er is not e ‘agent in this respect of migone 
else, he would be'a, cultivating pt thè paj the meaning “of the Act. c oa 


tention ‘ ‘of the respondent that as he dees Dot contribute, ‘his physical labour to the 
éultivation hé iş not a cultivating tenant, must , fail. “The next contention ‘of fh 
itioner that he was not aware of. the sale’ in favour of -the Bevo zit 
Noveniber, 1956, is demonstrated to be false by Exhibits P-2 to P-6. ` ; 
mJ. The final contention that: there-was no, apportionment! iof the rent -must also 
“be negatived in: view: of the evidence bf. P.W. g.i s~ n ode 


ee eee a n Time to pay, arrears of zent be 
Fori dame a e aame ye dae Ae ae 


eve KS, . axa Ve ae bat fake GR oe Ns “Patton dismissed. 
fit a'ai vas Si Te ye UE ee wots NTS WIR. g se 48 u ae 


OA appt Way aioe ne ST I tee E ae Sst? shel 
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> "PRENT :—Map. P. RAJagopPaLan, Officiating Chlef Justice ann Mr. Justice 
RAJAGOPALA AYYANGAR. : 5 


S. Marimuthu Pillai and others _++ Appellants* 


' D. 7 
T. R? Krishna Joshi and, others E Respondents 
Madras Estates Land Act (I of 1908), section 6-A: Kudimaramdar acquiring the melocram intin est 
in his holding—Naturs of interest—Madras Estates (Abolition and Conversion into ) Act (XXVI 


of 1948), section 3(b) and (¢)—Whether this interest stands transferred to the Government on the estate being 

entitling or ation —Section 44 (1)— Apportionment of compensation—Scope and 

extent of powers of the Tribunal the At. . . 

Section 6-A of the Madras Estates Land Act in express terms states that there is no merger in 

cascs of acquisitions of melvaram interests by a kudivaramdar. Ifmerger be negatived the interests 

must continue to be separate and held under distinct titles. Asthe statute has made express provi- 
sion against the destruction of the ryoti right, no Common Law doctrine can apply to such cases. 


It would not be inapt to describe such interest as assignment of a landholder’s interest which 
does not constitute the assignee a landholder within the meaning of section g (5) of Act I of 1908, 
Though the terminology is anomalous, yet if these kudivaramdars had a right and that 
right inhered in them as a separate and distmct interest capable of transfer there may not be any 
impropri¢ty in this description. If such interests again came to he held by separate individuals by 
reason of a transfer of the acquired melvaram to another, in the hands of the transferee it would 
sarme it normal characteristic as a landholder’s interest within the meaning of section g (5) of 
Act I of 1908. ` 


When under the terms of section g (b) of the Madras Estates (Abolition and Convernon into Ryot- 
warl) Act, ‘the estate’ becomes erred to the Government and becomes vested in them the 
interest thus transferred would include not merely the interest of the ‘ landholder ’ as defined in section 

(5) of Act I of 1 but also the melvaram interest held by such persons as the appellants. The 
language emp. in section 3 (b) of Act XXVI of 1948 is of the most comprehensive character and 
is not confined to any designated interest. The separate and distinct interest and transferable inttrest 
in the melvaram, apart from the kudiwaramdar interest in their holding, is ended within 
section 3 (b of Act XXVI of 1948. To hold that such an interest was not transferred to Govern- 
ment lead to anomalous results. è : 

By reason of section 9 (e) of Act XXVI of 1948 the appellants kudivaramdars who had 
acquired the melvaram rishi were the persons who became entitled to compensation from the 
Goverment as provided in the Act. ; - 


Though no provision was made for the of interest possessed by the appellants under the 
kua pre hd under section 44 o Act RANT of 1048, 1 a ery (2) of Act 
XXVI of 1948 read with section 42 the appellants were entitled to any on of the compensation 
amount, the same should not be restricted or ted by the Rules. from this though they 
were not landholders as defined ın section 3 W Act I of 1908 they held a landholder’s interest 
oran aliquot part thereof in the cstate. e appellants were thus entitled to a share in the 
compensation. x 

In effecting apportionment among the claimants of the compensation depcsited with them the 
components which formed the badic annua rum wa not maioria a ahi The duty of the Tri- 
bunal is confined to apportioning the amount ited wi em to persons and am the 
interests refered to ie tions 42 and 46 of Act RVI Ft and does not extend to the detenoiha. 
tion of propriety of or quantum of compensation depos the Government. The Tribunal had 
therefore to proceed on the basis that the sum deposited with them was the compensation for the 
entirety of interests in the estate as enacted in section 25 of Act XXVI of 1948 the entirety of compen- 

e sation payable in respect of the ights transferred under clause (b) had ceased and determined under 
clause (11). Vide section g (6) of Act XXVI of 1948. 

If any of the parties or classes of interests entitled to compensation or any share therein were 

aggrieved by the quantum of compensation deposited with the Tribunal the authority vested with 
isdiction to determine the matter was not the Tribunal making apportionment under sections 
42 to 46 of Act XXVI of 1948 but the Board of Revenue as enacted in section 39 (5). 


Case-law discussed. 
Appeals against the orders of the Estates Abolition Tribunal, Mathurai, dated 
7th June, 1954 and made in O.P. Nos. 979, 980, 984, 985, 1086, 986, 988, 989, 991, 
995» 996; 997; 999, 1000, 1002, 1003, 1004, 1047, 1060, 1061, 981, 982 and 992. 
1953 respectively. 


*§.T.A. Nos. 2 to 23, 56 and 57 of 1955. ` 18th November, 1957. 
35 
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M. S. Venkatarama Aiyar, for Appellants. wa oe 

R. Aravamudha Ayyangar and E. A. Viswanathan, for Respondents. . ps Be 

The Judgment of the Court was delivered by a a a 

Rajagopala A ar, F.—These appeals arise out of a common order ofethe’ 
Estate Abolition Trituasi, Mathurai, in a batch of petitions filed under section 42 
of the Madras Estates (Abolition and Conversion into Ryotwari) Act, 4948, Madras 
Act (XXVI of 1948) ae Daher of advance compensation deposited with the 
Tribunal in respect of the ur estate in Tanjore district. 
' A sum of Rs. 35,913, Was deposited with the Tribunal under section 54-A of 
the Abolition Act in respect of the inam estate of Karungalur. As many as 42 
petitions were preferred to the Tribunal seeking payment of proportionate shares in the 
sum so deposited. The Tribunal ordered four of these aaa and dismissed the 
reat. si dg bave been preferred by the petitioners whose claims have been rejec- 
ted by the Tribunal. _— 

It is necessary to state a few facts in order to understand the basis of the rejection 
of the appellants’ claims by the Tribunal and the contentions advanced before'us’ 
questioning the correctness of that rejection. ao aa 


It is common und that the village was an inam estate falling within the defi- 


nition of section g (2) (d) of the Estates Land Act the landholder being entitled only, 


to melvaram in the Sous The village of Karungalur formed part of the Tanjore 
Palace Estate and was allotted to the Senior Prince of Tanjore under the final decree 
in O.S. No. 3 of 1919 on the file of the District Court, Tanjore West. Karungalur 
had three hamlets, oiz., Kulamangalam, Karungalur thottam and Gudalur thottam 
and the advance compensation amount deposited represented the sum due for the 
entire group. The hamlets of Karungalur became the property of the Junior 
Prince of Tanjore ; he was adjudicated an involvent in I.P. No. 40 of 1933 with the 
result that these came to be vested in the Official Receiver, Tanjore West. The 
several appellants originally owned kudivaram interest in the lands in'their occupa- 
tion and at a sale held by the Official Receiver, the melvaram interest of the land- 
holder, the Junior Prince, in their holdings was purchased by the kudivaramdars., 
Under the provisions of the Madras Abolition Act these appellants would be 
entitled to the grant of ryotwari pattas in respect of their holdings. ^ ' 7 i 

The question, however, under debate is whether these appellants are: entitled 
to any portion of the’compensation deposited with the Tribunal as, resenting 


com tion due to the melvaram interest purchased by them at the sale held by’, 


the cial Receiver. The Tribunal held that they were not, and that is the only, 
matter in controversy in the appeals. 


The reasoning on the basis of which the Tribunal rested its decision was shortly 
this :— l A 


does not become a landholder within the definition of the term in section 3 (5) of the. 
Madras Estates Land Act but he remains merely a kudivaramdar ; T 

2. When the estate was notified under the Abolition Act (Madras Act XXVI 
of 1948) it was the interest of the ‘landholder’, that became vested in the Governs 
ment under section 3 (b) of the Act and the compensation provided by that Act was’ 
only for the taking over of that interest; 

g. In regard to the appellants’ ‘interest as, kudivaramdars, their rights ~were 
safi ed by the proviso to section 3 @ of the Act and they were given the right 
to obtain ryotwari pattas in respect of their holdings under section 11, 

Prior*to the notification and taking over of the estate, by reason of theit' 
purchase of the melvaram interest they might, no doubt, be ‘exempt from the 
payment of rent to any landholder because the hand that had to pay the rent and 


1. When a person who holds a kudivaram interest in the land, obtains a transfer 
by purchase or otherwise of the melvaram interest in the same land, such a person, 
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the hand that was entitlqd to receive was the same but as the Abolition Act provided 
for the imposition by'the Government of assessment on such lands, (vide section 
3 (g) and sections 22 and 23 of the Act) the land revenue became payable on such 
ands, ‘The Abolition Act provided no compensation for this loss of benefit which 
the kudivaramdars sustained ; ` mt 


5. The com tion actually deposited with the Tribunal by the Govern- 
ment in respect of this Inam Estate'was computed on the basis of the basic annual 
sum which most probably did not include the ryotwari demand payable on the hold- 
ings of the appellant For this reason the compensation which the Tribunal was 

ed on to apportion did not include any sum attributable to any interest of the 
appellants. Consequently the appellants could not make any claim to the compensa- 
tion now in deposit with the Tribunal. . á 


_ We might even at the outset add that the submissions of the learned counsel 
for the respondents were identical with those which we have set out above, and the 
uestion for consideration is whether these proceed on the correct interpretation of 
e provisions of the Estates Land Act and the Abolition Act. oF a Lory 
The first question that arises for consideration is as to the effect of the purchase 

of the melwaram interest by a person owning the kudivaram in the land. Fhe Tri- 
‘bunal has based its decision against the appellants principally on two decisions of this 
Court, viz., Marina Vesraswai v. Boylnappalli Voukite anan E and Ganjain ‘Mantkpamba 
v. Pasala Mallayya. But before discussing these, it’ would be necessary ‘to refer 
to the relevant provisions of the Estates Land Act. Section 6 (1) as enacted in 1908 


“ Subject to the provisions of this Act, every, ryot now in possession or who shall hereafter be 
admitted by a landholder to possession of ryoti land not being old waste situated in the estate of such 


landholder shall have a permanent right of occupancy in his holding. 
i $ ` i ' 
, rt is not necessary to refer to the other sub-sections except to the last section 
6 (6) which then ran: ; ; ee 
“ A person holding land as an Ijardar or farmer of the rent shall not while so hofffing acquire 
otherwise than hy inheritance or devise, a right of occupancy in any land comprised in the ijara 
farm ”. : i 


lanation.—‘‘A person having a right of occupancy in the land does not lose it by subsequen 
eats interested in the land as Ider or by subsequently holding the land in ijara or Rew 


Section 6 was followed after section 7 which is not material by section 8 (1) reading : 


Merger of o .—“Whenever before or after the commencement of this Act the entire 
estate of the older and the occupancy ryot in any land in the holding have become united 
by transfer, succession or otherwise in the same person such person shall have no ri tto hold the 
land as a ryot but shall hold it as a landholder ; but nothing in this sub-section prejudici 
affect the rights of any third person ’’. g : 

Section 8 (3) which continues in the same form even now ran : 

“The merger of the occupancy right under sub-sections (1) and (2) shall not have the effect of 
converting ryoti land into private land ”. ` 

Section 3 (5) defines the landholder thus : 

“Landholder’”’ means a person owning an estate or part thereof and includesevery person entitled 
to collect rents of the whole or any portion of the estate by virtue of any transfer from the owner or 
his predecessor-in-title or of any order of a competent Court or of any provision of law. 

° The question debated before this Court on several occasions was as 
to the relative scope of section 8 (1) and the Explanation to section 6 (6) 
of the Estates Land Act, 1908. The view which ultimately prevailed was 
that the Explanation to section 6 (6 was in the nature of a rider or a proviso to 
section 8 (1) and that in cases where the landholder acquired the rights of a 
kudivaramdar in a holding there was a merger of their interests with the result that 
what he acquired was only the holding and not the ryoti interest in the land, that is, 


1. (1920) 39 M.L.J. 225 (F.B.). © a. (1924) 47 M.L.J. 393 : LL.R. 47 Mad. 942. 
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that the land did not cease to be ryoti land and that consequently ifat a subsequent 
date the landholder let any person into occupation of the land for the purpose of 
iculture, such occupant acquired a statutory right of occupancy under section 6 (t) 
ofthe Act. It was also decided that where an occupancy ryot acquired the melvaram 
interest in the holding, his ryoti interests were not affected, and that he did not 
become i j 

.“ a landholder with the consequence that in such a case where the ryot, ld&ised the lands in 
his holding to another, the lessee did not acquire occupancy rights asholding ryoti land undera 
landholder ”’ 
within the meaning of section 6 (1). ; 

The difficulty which faced the learned Judges in deciding these cases, arose out 
of the wide language employed in section 8 (1) which was apt to include cases both 
of the landholder’s oe a ofa holding as well as the ryot’s acquisition of the 
melvaram interest, for the section spoke of * the interest of the landholder and the 
occupancy ryot becoming united” and the problem was now to reconcile this with the 

ress provision contained in the Explanation to section 6 (6). The facts which gave 
rise to the Full Bench decision in Mi Veeraswami v. Boyinapalls Venkatarayudu were 
briefly these. The matter befort this Court arose out of a suit for eviction of a tenant 
cultivating lands in the zamindari estate of Pithapur. The laintiff’s predecessors-in- 
title had originally occupancy rights in the land they holding it as service inam. 
The plaintiff, however, entered into an arrangement with the zamindar by which 
benehcial tenure was created relieving him the inamdar of the obligation of render- 
ing service and in lieu thereof paying a small annual rent. The defendant was a 
tenant who had been let into possession by the plaintiff's predecessor. The defendant 
claimed that by reason of the arrangement between the zamindar and the plaintiff's 
redecessors they had become “landholders” and that as the holding was a ryoti 
d in an estate, the tenants let into poration obtained occupancy rights and that no 
suit for eviction would lie in a civil Court. This defence su ed before the trial 
Judge but the decision was reversed on appeal and the matter was brought up in this 
Court in d®second appeal filed by the unsuccessful defendant. Spencer, J., who 
Tade me order of reference to a Full Bench expressed himself thus as to the questions 
to be referred : š 


“The solution of this question depends first on the legal construction to be put on the definition 
of landholder in section 3 (5); secondly on the class of cases to which the merger of occupan righu 
in section 8 (1). apples thirdly as to the effect to be given to the Explanation to scrot & of the 
Madras Estates Land Act, and as divergent views have been expressed by different benches of this 
High Court on the first two points and as the meaning of the expression “‘ subsequently becommg 
interested in the land as landholder” in the Explanation to section 6 is somewhat obscure, we refer 
to a Full Bench the following questions :— 

1. “ Whether at any time before the institution of this suit the ent acquired the status 
of a landbolder m consequence of the grant of the suitlands by the zamin to him ona favourable 
quit rent’’. 

+ + + * $ * 


As the Full Bench did not answer the second question referred to it, it is unnecessary 
to set it out. The material portion of the answer of the Full Bench is contained in 
the following sentence: 

“ The plaintiff's ancestors were estate ryots before the lands became karnam service inam lands 
and ther lands again became ryoti land within the m of the Act, under the defmition in section 
3 (16) when the kunam service came toanend. The effect of Exhibits C and IV (6) (the arranges 
ment with the zamindar) was to grant the plaintiff who thereby regained the status of a ryot, a 
remission of the ter portion of the rent payable by bim to the zamindar and not to transfer to him 
any right to collect rents from third persons ”. 7 


For this reason the Full Bench held that the plaintiff was not “a n entitled 
to collect the rents of the whole or any portion of the estate by virtue of any transfer 
from the owner or his predecessor-in-title”, within the meaning of section 3 (5). 





me 


1. (1920) 39 M.L.J. 225 (F.B.). 
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The other decision referred to by the Tribunal, and relied on by the learned 
counsel for the respondents before us, is Mamkyamba v. voa It is sufficient 
toerefer to the headnote in the Law Journal Report to erstand the scope of 
the decision : 


tly gran 
the meaning of section g (3) of the Estates Land Act and could maintain the suit in the civil Court.” 


These two decisions are, clear authorities for the’ position, that where a person 
owning kudivaram acquires an interest in the melvaram, quoad his holding, there 
is no coalescence of the two interests under section 8 (1) but that on the other hand, 
the case is governed by the Explanation to section 6 (6) that is, that he still continues 
to hold the ryoti interest inthe land. Therefore far from supporting the respondents, 
they appear to favour the submissions of the appellants before us.. Whatever diffi- 
culties were caused by reason of the language of section 8 (1) and by the Explanation 
to section 6 (6) having to be read as an independent provision and an exception to the 
rule of merger enacted in section 8 (1), all these were removed by amendments 
effected to the Estates Land Act by the Madras Estates Land (Amendment) Act, 
1934 (VIII of 1934). The Explanation was cut out from section 6 (6) and it appeared 
as a new section, section 6-A ceasing to have any connection with the subject-matter 
of the main part of section 6 (6) re-numbered as section 6 (5). Section 8 (1) also 
underwent a modification and it was enacted to read : f 

Section B (1): Merger of occupancy rights :—Whenever before or after the commencement of this 
Act the occupancy right in any ryoti land vests in the landholderhe shall have noright tohold the 
land asa ryot but shall hold it, as a landholder but nothing in this sub-section shall prejudicially 
affect the rights of any third person’’. 


The amendments, were therefore, a lene affirmation of the interpretation 
which this Court placed on section 8 (1) and the Explanation to section 6 (@) and their 

relationship inter se. — 
No doubt, these two decisions as also others to which it is not necessary to refer; 
have laid down that where a kudivaramdar acquired an interest in the melvaram 
over his holding he did not thereby become a “ landholder ” within the meaning of 
eat (5). This was meant only asa negation of any merger. Ifhe became a 
landholder within the meaning of section 3 5) in respect of his holding, the result 
would have been, that if he leased the lands in respect of which he admittedly had 
kudivaram interest his tenant would have become a ryot entitled to occupancy 
rights under section 6 (1) of the Act and thereby he would have become divested of 
ogcupancy right. He would have become a landholder, only if there was a merger 
and it was held in these decisions that the Explanation to section 6 (6) was designed 
to avoid this result. That a kudivaramdar who acquired a melvaram ‘interest 
did not thereby become a “‘andholder” cannot however, finally dispose of the point 
arising in these appeals. The question still to be answered is “If the kudivaramdar 
acquired a melvaram interest and there is no merger of that interest with the kudiva- 
Tam, which the acquirer already possessed, what is the nature of the acquired interest 
in his hands? “If ex Aypothesi there is no merger the acquired interest must still be in- 
eet This is how Burn, J., analysed the position in Sreemantha Raja Yatlagada 
alikarjuna Prasada Naidu v. Subbiah*,. The learned Judge said : l 
“ The scheme of the Act ars to me to be to divide all cultivable land into two categories: 
(1) private land. . . . . (2) ryoti land—in all such land two separate interests exist—the mel- 

varam and kudivaram interest—the former is vested in the landholder and the latter in the ryot.” 

“It seems to me that one main object of the tenancy law is to preserve these two interests and 


keep them te. The kudivaram interest miy be in abeyance but it can never be destroyed. 
The landholder cannot prevent the acquisition of the right by a ryot—A landholder' can’ hold the 


I, (1924) 47 M.L.J. 993 : I.L.R. 47 Mad, 942. 2. (1919) 399 M.L.J/277. 
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kudivaram interest in one case only, i.e 
Explanation to section 6 and cyen then the two interests remain separate. . 
It was the same idea that was expressed by Kumaraswamy Sastri, J., in Gadadhara 
Das v. Suryanarayana Patnatk?, . K 
“Where the grantee of the melvaram was himself the occupancy ryot it is dificult to see how the 
t of the melvaram interest to him can divest him of that character so as to convert his sub-ténant 
into a permanent occupancy ryot. . . . - . . I think it would be reasonable to hold that the 
mere fact that an occupancy ryot gets an interest iri the melvaram would give the sub#tenants (who till 
then had no rights of occupancy and who could be evicted) rights of ent occupancy and put 
the grantee of the melvaram in a decidedly worse position. In all such cases when there is no merger 
under any of the provisions of the Act, the right of the inamdar as an occupancy ryot remains in him 
and the effect of hi acquiring an interest in the melvaram is not to extinguish his 1s as an occu- 
pancy rot and convert hm into a landholder so as to bring his sub-tenant within the provisions of 
section 6 (1)’’. 7 ' ; f f 
`, JThe learned Judge then held that the Explanation to,section 6 (6) prevented 
such .a result and he said: ` : ‘ 

Uu It ‘was never the intention of the Legislature that persons who anea aonad right of per- 
manent occupancy or who acquired it by virtue of the inam grant should the benefit simply 
becausé they got an interest in the melvaram as well.” ` 
We might note in passing-that though Kumaraswami Sastri, J.’s was a dissenting 
judgment, the other two learned Judges being a majority, the view expressed by 
ae Sastri, J., was approved as correct by a later. Bench consisting of 

pencer and Odgers, JJ., in Bhupathiraju v. Venkataratnam*. ro 
' ‘One other test which might be applied to find out whether the Sure mel- 
varam interest still’ remained as such in the hands of the acquirer would be to find 
out whether such an interest could not be alienated by him. Though there are no 
decisions on the point it is clear to us on principle that such an acquirer can in his 
turn’ alienate what he had acquired so as to render his alienee “a landholder”’, that is, 
a person who would be a mesne assignee of the interest of the landRolder—one who 
would be entitled to the perception of rents from ryoti land in the estate. If this 
were the true legal. position it would follow that the ap ts possessed before the 
notified dage an interest in-the land, other than as ryots in the estate. z 


— Learned counsel for the respondents ee that the true nature of the appellants’ 
interest before the notified date could best be described by. saying that they held the 
ryoti lands freed from the obligation to pay rent to the landholder and that this 
beneficial tenure was adversely affected by,reason-of the provisions of section'g (g) 
and section 11-of the Abolition Act—injurious affections for which the Act provided 
no compensation. We are unable to accept the-theory underlying this su mission 
which proceeds upon the basis of some kind of merger. The underlying te 
of the respondents’ argument was.something like this. Where section 8 (1) applies 
and there is a merger the occupancy right gets extinguished and the landholder 
obtains possession, so to speak,.of the land comprising the holding without the transfer 
to him,of the tenure on which the previous occupant held it. In cases, covered by 
section 6-A the landholder.part becomes extinguished and gets merged in the ryoti 
interest, so that thereafter the person holds not two distinct and separate interests but 
a,ryoti interests alone-though on modified terms. We cannot agree with this theory 
which in effect introduces, as if by a side wind, the concept of a,merger. In express 
terms section 6-A of the Estates Land Act states that there is.no,merger in cases of 
acquisitions of melvaram interests’; by a ,kudivaramdar, . If, merger be aegatived, 
the interests must continue to be separate and held under distinct titles as Burn,.J., 
observed. Nor is there any possibility.of invoking any Common Law doctrine. of 
merger in such cases, because if it were applied it is the smaller interest that will get 
merged in the larger, the carved out in ‘the reversion, with the result that it would 
be the kudivaram interest that will get extinguished, if the Common Law rule applied. 
As the statute has made express provision against the destruction of the ryoti right, 
the Common Law doctrine ot’ apply ‘to such cases. We are consequently, 


unable to accept,the theory that`as a t of the acquisition of the melyaram interest 


., where he possessed it before he became the landholder (vids 





te (1921) 41-M.L.J. 97,at 105. 2. (1981) 41 MLL.J. 51a. 
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no separate melvaram interest inhered in the acquirer but that only the nature ef 
the incidents of the right he already possessed as an occupancy ryot underwent some 
- modification.. 


"No doubt itis somewhat difficult to describe in precise language the separate 

or distinct interest held by the appellants by reason of their purchase o ot the melvaram 

intéfest but such lack of words which precisely connote the interest is a defect of 

Meee Hoes and can hardly bea reason þr denying the reality of the existence of 
e right. ' 


. © ‘Decisions of this Court have laid down and if we may say 80, with respect, correct- 
ly, that a kudivaramdar does not become a landholder within the meaning of section 
3 (5) of the Estates Land Act by reason of such acquisition. In fact he would be- 
come a landholder only on the application of the principle of merger which the 
statute in express terms negatives. But this is only for the pao: urpose of preserving 
the ryoti interest to the acquirers in their lands. Extracts from the observations 
of Burn, J., and Kumaraswami Sastri, J., which we have already made amply bear 
this out, but we consider that it would not be inapt to describe such interest as 
rar of a landholder’s interest”? which does not constitute the assignee 
‘landholder ‘within the meaning of section 3(5). Undoubtedly the terminology 
is somewhat anomalous but if these kudivaramdars had acquired a right and that 
right inhered i in them asa separate and distinct interest capable of transfer we do 
not'see any impropriety in this ‘description. As already stated if such interests 
again came to’ be held by separate individuals say by reason of a transfer of the 
acquired melvaram to another, in the hands of the transferee it would assume its 
rasy characteristic as a Jandholder’s interest within the meaning of section 3 (5) 


the Act. i 
. We therefore, consider that the decisions referred to by the Tribunal and the 
other decisions ‘which were placed before us by the learned counsel for the respondents 
far. from supporting the submission that the acquired interest cease to exist as a 
separate. entity have led us to the conclusion that on the notified date the a pellants 
.not merely thé kudivaram interest in the. lands but orng ia 

addition, that being the interest in the melvaram which they acquired by reasose» 
of their purchase | at the auction héld by the Official Receiver. 


‘ "This brings us to a consideration of the provisions of the Estates Abolition Act 
and the submission of the learned counsel thereon. The question first to 
be considered, is whether the Estates Abolition Act has made provision for co 
saldi in ‘respect of the acquired ‘interest in the melvaram which the a pliant 
poea by, reason of their purchase in the auction held by the Offcial 

on 3, of the Abolition Act enacts the consequences of the nonan al ak of an 

estdte and the portion relevant to the present discussion is contained i in section g (b), 

(6), ( (¢) and (FY y which | we shall set out. 


‘ „Saien, g,- With effect on and fom the potifed date nave aa otherwise expressly provided in 
the, Act—, Rn a . 2 7 
fg ah Re: paoa t * * 
i » (y the entire estate ee communal lands and porambokes, other non-ryoti lands, 
waste lands, pasture lands, lanka lands, mines and minerals, quarries, mvers and sticams, tanks 
aadi irri tion works, fisheries and ferries) "shall stand transferred to the Government and vest in them 
encumbrances; and the Madras Revenue Recovery Act, 1864; Pecan al agit 
3 (6) 


Act RART and all other enactments applicable to ryotwari areas shall apply to the estat rights 
tereèšts created on or over the estate before the notified’ date by principal or any other 


lnahoisr, shall as againit the Government cease and determine ; 
2 (9 the principal or ‘any other landholder and any otlier peron rights stand transferred 
b) o 


* + 


r cease and determine under clause (e) be T he conden to such rights and 
Lilie as are recognised or conferred on him by or under this Act; 


i ie pearen of landholder and ryot shall, as between them, be extinguished. 


l Estate i is “defined į jn section 2(3) as meaning “ a zamindari or an under-tenure 
or, an inam estate”, Mr. _Aravamudha Tyengar, learned counsel for the respondents 
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contended that under section g (b) what “ stood transferred to the Government” 

e - was only-tho interest of the “landholder” as defined in section 3(5) of the Estates 
Land Act and that as the appellants were not “ landholders ” as so defined, their 
estate did not vest in the Government. He next submitted that sub-section (ec) 
had reference to carved out interests where there still subsisted some relationshi 
or tenure between the parent and the interest one put in i.s., between “‘ the land- 
holder ” and the holder of that subordinate interest, and that as in the present case 
it was’ an out and out gale ofa portion of the -melvaram without there being 
any continuing relationship between the landholder and the derivative interest 
holder; the case ofthe appellants did not fall within section 3 (c) ‘of the Aboli- 
tion Act.” He next ad us to the provision for the computation ‘of compensation 
and to sectign 31 dealing with that in relation to inam estates. Section gI (1) 
enacts: © í : 

‘In the case of an inam estate the basic annual sium shall be the aggregate of the sums specified 
below less the deductions specified in section 35 (i) the whole of the gross: annual ryotwari demand 
inyrespect of all lands in the estate (excluding lands) in respect of which person other than 
te pat i entitled to a ryotwari patta as ascertained unde? section 32 less the deductionsspect- 

mn . 

i Learned coungel invited us to hold that as no rent was payable on the holdings 
to “ the landholder ” in respéct of the holdings of the appellants, no amount was 
= takén into, account in respect of those lands as the gross annual ryotwar} demand 
within section '31(1) and he, submitted that the Government had properly excluded’ 
the ryotwari demand on the lands included in the holdings of the ap ts, from, 
the computation of the basic annual sum and in computing the compensation for 
E Estate Without including these sums. We find ourselves unable to agree in 
is construction of the provisions. When under the terms of section 3 (6):, “ The 
estate ” becomes transferred to the Government and becomes vested in them, the 
_ intérest thus transferred Would in our opinion include-nct merely that of “ the land- 
\ holder:”’.as defined in section 3(5) of the Estates Land Act but also the melvaram 
interest held‘by such persops as the appellants. The language employed in section 
3(b) is of thé most comprehensive character’ and is not confined to any Seipnate 
interests. «f, as we’ have held, the appellants had a separate and distinct and trans 
eéerable interest in the melvaram, apart from the kudivaram interest in their holding, 
such an interest is in our opinion, comprehended within section 3(5). Such an 
interest partook of the nature of the landholder’s interest,though it did not fall within 
the definition in section 3(5), for reasons which we have already set out, but was. 
capable pf emerging as a pucca landholder’s interest if transferred to a ies sok 
To‘hold that such an interest was not transferred’to Governmént would lead to 
anomalous results. If they were, not transferred to Government under section ` 
g(b) and were not shorn of the’ interest which’ céased and. determined under sec- 
` tion g(c) it would have to be held that such interests still subsisted. In other words 
by reasons of the subsistence of such interests the, appellants would be enabjed to 
receive ryotwari assessment levied on the lands in their holdings, though they would 
be bound to pay these assessments as ryots, because of the provisions of section 
(g) read with sections 22 and 23 of the Act. It goes without saying that this would 
be a most ‘strange result which the Legislature ‘could not have contemplated. If 
this result has to be avoided, the only other possible position would be to hold, that 


notwithstanding that there was no transfer to the ent under section 9(5) ° 
and its’ not’ ing to exist by virtue of section 3{¢) it still became erunguished 
without any ific provision either for its extinguishment or for compensation 
for such extinguishment. A contention which leads to such a result has neceasaril 


to be rejected. On the other hand the interpretation which we are inclined‘ 
to place upon section 3(b) appears to us to be consistent with principle and in 
conformity with the language of the enactment and at the same time avoids any 
injustice. : i 

If section 3 (b) is interpreted in this manner, namely, that the transfer to the 
Government included such rights in the melvaram as the appellants possessed, we 
shall proceed to consider whether there is anything in’the other provisions of the 
Act to militate against this view, In this connection we may refer to the provisions 


0 . 
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of sections 11 and 13 which deal with the t of ryotwari pattas to ryots and land- 
holders, to the former in t of their holdings adto the latter in respect generally 
speaking of their private lands. 
Section 11 enacts :— 
“Every ryot in an estate shall with effect on and from the notified date, be entitled to a ryotwari 
patta ín respect of 


(a) all lands which, immediately before the notified date, were rly inchided or 
ought fo have properly included in his holding and wich ars mot cither lands or lands 
in respect of which « lindile or tomes olhar person is entriled io a ryotwari paita under any other provie 


The other “ provisions of the Act” under which the landholders of the type 
now under consideration were entitled to patta is settion 13 which enacts :— 


“In the cas of an inam estate, the landholder shall with effect on and from the notified date 
be entitled to a ryotwari parta in respect of — 


(a) all lands (including lanka lands) which, immediately before the notified date @) be 
to him as private land within the meaning of section g, clause 10 (b) of the Estates Act or (ii) 
stood recorded as private land in a prepared under the provisions of Chapter XI or Chapter 


XII of the said Act, not having been subsequently converted into ryoti land ; and 
(b) (i) all lands which were properly included or which t to have been properly included 
in the holdi of ayot and which have been acquired by the landholder, by inheritance or succession 
under a will, provided that the landholder has cultivated such lands himself, by his own servants or 
by hired labour, with his own or hired stock, in the ordinary course of husbandry, from the date of 
such acquisition or the 1st day of A 1945, whichever is later and has been in direct and continuous 
possession of such lands from such later date ; (ii) all lands which were properly included, or which 
ought to have been properly included, in the holding of a ryot and which have been acquired by the 
landholder by urchase, or gift, includi at aes ata sale for arrears of rent provided 
that the er has cultivated such lands himself, by his own servants or by hired labour, with his 
own or hired stock, in the ordinary course of husbandry from the rst of July, 1945 and has been in 
direct and continuous possession of such lands from that date ; 
iit) all lands (not being (i) lanka lands, (ii) lands of the description ified in section g, clause 
(16), eerie (a), (6) and (c) of the Estates Act or (li) forest tarde which have been aban- 
doned or relinquished by a ryot or which have never been in the occupation of a ryot, provided that 
the landholder has cultivated such lands himself by his own servants or by hired labour, with his own 
or hired stock in the ordinary course of husbandry the 1st day af July, 1945 and bas been in direct 
and continuous possession of such lands from that date. ” 
ion.——‘ Cultivate ’in this clause includes the planting and ing of t ; cns midas 
orchards, but does not include the rearing of topes aa ea a promi i D ee 
It would be noticed that while sub-clause (a) comprised what might be termed 
cca private lands—lands which were never ryoti and which had belonged to the 
dholder in absolute right subrclauses (b) to (d) deal with lands which were once 
ryoti and included in’ the holdings of the ryots and had been acquired by the land- 
holder in the manner there described and had been retained by him in his own khas 
possession and under his own cultivation for the periods set out in the sub-clauses. 
They would, therefore, be cases of the type of acquisition referred to in section 8 (1) 
of the Madras Estates Land Act but in regard to which by reason of the personal 
cultivation by the landholder himself no ryot had acquired occupancy rights under 
the provisions of the Madras Estates Land Act. 


It would be seen that the present appellants would be entitled to ryotwari 
ttas in t of their holdings under section 11 and not under section 13. This 
e follows as a logia result of there being no merger. By reason of their acquisition 
of the melvaram interest they did not occupy their holdi as landholders but 
continued in occupation as ryots and vee E for this reason that to their 
case section 11 and not section 19 isa . Section 11 (a), it will be seen, ex- 
eludes from the operation of the provision “‘ lands in respect of which the landholder 
is entitled to a ryotwari patta ”. In the context it would be clear that it applies 
only to cases where the landholder as such is entitled to a ryotwari patta, that is, 
in respect of lands governed by section 13. In respect of other lands where he is 
entitled to a ryotwari patta, it would be under section 11 notwithstanding, we 
would add, his being entitled to melvaram interest in such lands by an acquisition 
falling within section 6-A of the Estates Land Act. We do not also consider that 
section 31 whose terms we have already extracted supports the respondent’s con- 
tention. The gross annual ryotwari demand referred to in section 31 (1) is that in 
36 
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relation to all the lands in the estate in respect: of which any person other than 
the landholder is entitled to a ryotwari patta. - In respeet of the lands in- their 
holdings the`appellants as landholders- were not entitled to a ‘ryotwari.patia’amd 
therefore, the annual ryotwari demand in respect of such lands had to. be taken 
as part of the component to determine the basic annual sum under section 31 (1). 
Learned counsel for the respondents faintly suggested that by reason of the acquisi-. 
tion of the melvaram interest they ceased, to be lands in the estate, ithin section 
3I. (1) but this is an. untenable contention which does not merit åny consfdera-: 
tion. If the lands were not of the estate, they could certainly not be taken 
over by the Government, an apart from the contention being without substance, 
this was not the position taken up by any party at any stige. Ñ 


os tet oy 
We shall now summarise the result of the foregoing discussion. _By reason 
of the acquisition of the melvaram interest the appellants had obtained a share of' 
the melvaram which they retained as a separate interest distinct from their occupancy 
rights in their holdings. That interest became transferred to and vested in the' 
Goverriment under section g (b) of the Act. By reason of section nS ee (e) the appellants. 
were the persons who became entitled to com tion from Government as 
provided in the Act. In the computation of the basic annual sum and as part,of, 
one of its components the annual ryotwari demand in respect of their Soule 
had to be taken into account. The logical result of the foregoing analysis would- 
be that the appellants would be entitled to a share in the i ia deposited 
With the Tribunal. Teed a au 


‘Learned counsel for the DA hòwever, raised two objections io, the 
eens. of this logical result., The first-was based upon. the terms of sections 
42 to 44 and the second on a question of fact that the compensation: actually’ 
deposited with the- Tribunal was based upon a computation, which didnot take 
into’account the ryotwari demand from the holdings in the occupation ‘of the 

‘appellants and that consequently the compensation which the Tribunal was ‘called . 
on to apportion among the several claimants did not include that attributable. to. 
the inter 3 of the appellants. We shall take up for consideration first the'pro- 

sions d with the, powers of the Tribunal in regard to the’ apportionment 
of compensation. Section 41 makes provision for the deposit a i area in’ 
respect of cach estate’ and its aibescclon: (2) enacts: 


aac On the making af such deposit, the Government shall, ‘be deemed to ner been, ' completely 
discharged in respect of all clams to, or enforceable against, the compensation aforesaid.””, 


att Ot yite 


4 This is followed. by'section 42 which enacts :— ` ee ee re 


2 err} B person clai the tion so d ited or any portion’ thereof, ‘incliding 
the principal shag At ie other landhglder, e ch nis family claiming any.-portion of such compent 
sation whether by way of.a share or by way of maintenance or otherwise, and creditors whether: théir, 

bts are'secured or not; shall apply to the Tribunal within six months from the date o , Which Ho 
amount was sb deposited! òr within such further time as the Tribunal may'ıh ite discretion allow 


The section, therefore, is indifferent as to the persons entitled to the compen- 
sation but this has to be gathered from the other provisions of the enactmént and 
in’ particular from section 3 (e) and section ’41 (2) which we have already extracted: 
Comptnsation is for all interests transferred under ‘section’3 (b) or extitiguished’ 
under section 3 (c) and it is on the making of such deposit'that the Goyernment’ 
is: discharged in-respect of all claims to the com tion. -- Section’ 43 enjoins’ òn 
the: Seca the duty of serving notice u all whe have applied under’ section, 
42 and 'to'dny others whom it considers to ataa, before making ańñ'eni 
ihto‘the validity of the claims received by it and op such’ enquiry tò ‘detertined | é 
petsons who in its opinion, are entitled to the compensation deposited atid the amotint’ 
to which: each of them is entitled. Section 44 was the provision. P rėlieđď on: 
and we'shall therefore set out the material portion of it :— rate 


iara l ov Linavy’ 

44 0). “As a preliminary to such determination, the Tribunal shall apporin the ,compény 

an on ae the me landholder and any other person whose rights or interests in the calate 
starid tanefered £6 ernment under sctlon g, clause (b) or cease and determme under sec 

g,'clxuse (c) aang persons who are entitled to be rE from the estate ‘and itsi income! a 
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far as possible, in accordance with the value of their respective interestsin the estate. (2) ) The valu 

of those interests shall be ascertgined (a) in the case of the impartible estates refelied'‘td'in section ae 
in accordance with the provisions contained in that section and in such. rules, not ee a 
thaf section, as may be made-by the Government in this-behalf ; and . 5 


(b) 10 the case of other estates, in accordance with such rales ue may be tnade'by the Oa 

ment in this behalf” HN a vond w, t 
Learned sume bae us Eo the sales, romuilgated under section. 44 and. 
pointed out th&t no provision was made ir it forthe type of.interest possessed by thie. 
appellants. Learned counsel conceded that if, under section 3 (e) and 41(2): mead 
with section 42 the’ appellants: were ‘entitled. to any: portion ‘of the’ compensation: 
amount, the same should not be: restricted’ or} abrogated by the.rules.. But this 
apart, we do not consider that even under the rules the appellants could not be treated, 
as- sharers or owners because though they were not landholders as defined in sec-, 
tion g (5) they held a landholders interest or an aliquot pao sthereof'in the. estate. 


We therefore, hold that the appéllants were entitled’ to'a share ig the ‘coin 
pensation amount deposited with the Tribunal’ because the’ amdunt so deposited 
with the Tribunal represented in’ part the compensation för their interests’ which 
vested in the Government under section 3 (b). Tee chee ast ie 


. This brings’ us to the last of the points to be o PR whether. the 
amount now in deposit with the Tribunal and which under the ‚petitions of the ` 
appellants and others it was called on to apportion included.as.a fact the compen; 
sation attributable to the melvaram interest of the appellants. This: point may, be. 
considered from two aspects. | The first is. whether in. fact the-Government neve 
taken into'consideration the ryotwari demand on the: holdings ‚ofthe ap 
in the computation of the basic annual sum under: section }1 (1) ‘and (2). 
If the answer to the above question is in the ‘negative what. are the legal. rights. 
of the parties and the duty and: the j iction'of.the Tribunal, in. such. an. events’ 
The Chairman of the Tribunal recorded his finding-in respect. of this;matterithus h 

“ That the melvaram of those lands was not taker‘into account ‘in arriving at the baici árina] 
sum is clear on a consideration of the, documents Exhibits B-10 to B-12, B-15,B-16 apd B-61,, 
When it is admitted that the rent or melvaram of the lands in which t bisd ersons w 
not been taken into account in determining the basic annual sum, I fail to sec how thi the petitioners) 
clan any portion of the compensation amcunt in deposit, which does not represtnt the lagda in Which 
they are interested.” 
The second member’ who" on’ behalf’ of himse ‘afid’’the’ third’ mértber delivered 
what might be termed the TIR peat on tHe point, ‘expressed Hinišeļf sbhiewhäit, 
differently, He observed : arnt 


; Sp ata aag o anaa napa 
“ Exhibits B-ro and B-10 aj account in Sepet of Kurupgaļyr PIPET pe so -"} shows the 
total amount that the landholder is entitled to collect as Rs. 2,078-10-0. Similarly Exhibit Bert 
shows.that Chidambaram: Chettiar was entitled to collect Rs: 69 4-2-0 for’ ee uae ma 
hibit B-12 shows that Ramaswami Chettiar was entitled to, collect Ra, 7577-9 for sata of thelands 
Kulamangalam. Exhibit | B-61 gives the figures for ‘the. entire gatate 4 the ren eable ip 
respect of all the lands wiether they are’ryoti lands or whether they tire lands’ both valratisle 


held by partiesin ion. Thetotal demandis Rs 6,11 1-1-0 before'the rent tediicticn (eee 
The data sheet, bit B-158) only Rs before rent reduction, the amount that was taken for calcu- 
` lating the basi¢ annual nirna w Rs. 4,897-9¢6" ' After rent-reductiorr the figures fdr" Calculating 


De a aae b tien 6 bet u2, gyp 1-2.: aen 1-2 seems to havesbeen arrivediat 
e by into account only the. melvarama that, wart boing acially collected oe faite iN 
galam Ras. 75-7-0, Kuryn O77-10-7, ur thottam 
ottam Rs. KER Le Ra a Bib . Koma B t6 T 
advocate from the Director of Settlement PERI it states: “ The counsel for the the peti ifem infofitd’ 
pata according to the information avaiable in this office Kulamangalam thottam and 
urangalur for which he has applied for certified copies E ERANA a kna ets of Kurangalur 
inam estate. The advance ea esate for Kurungalur inam estate has been worked our for the 
estate as a whole therein. Therefore, there are no separate data sheets for Kurangalur, Kurangalur 
thottam and Kulamangalam hamlets. The assessments of these hamlets had been taken into account 
in arriving at the basic annual sum the inem estate of K ur. The amount of Rs. 35,919 de- 
ited towards the adVance compensation with the Estates Abolition Tribunal, Madurai, on 11th 
February, 1959, is in respect of the entire inam estate including the hamlets. a n a 


He en proceeded to state : 


ng rero oe Nae I come to the conclusion that in arriving at the basic annual sum 
i. so the advance compensation, these rents have not been taken into account” $ 
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and he wound up , 

“ My conclusion, therefore, on the fact is that the rentals have not been included and oh the law 
that is immaterial if they are so included or not in determining the question whether the compensaflon 
is divisible among the persons claiming it.” , yon”. : 

It will thus be seen that there was unanimity between the members of the Tri- 
bunal in regard to the question of fact as to whether the amount deposited did or 
did not include the ryotwari demand on the holdings of the appellaat. The-quts- 
tion that, however, arises is as to whether the Tribunal could ase any decision on 
this finding, It would be seen that the Second and the Third Members who formed 
the majority held that in regard to the dutiesof the Tribunal, in effecting apportion- 
ment amo the claimants of the com tion deposited with them, the com- 
ponents which formed the basic actual sain was not material.or relevant. In 
this conclusion we entirely agree and in fact it-appears to us that the duty of the 
Tribunal is confined to apportioning the amount deposited with them to the 
persons and among the interests refi to in sections 42 to 46 and does not extend 
to the determination of the propriety or quantum of compensation’ depositéd by 
the Government. Section 25 of t the Abolition Act enacts that the compensation 
shall be determined for the estate asa whole and not separately for each of the interests 

. therein and: that was precisely what was contained in a communication from the 
Director of Settlements to the advocate for ee the material portion of which 
we have already extracted. The Tribunal , therefore, to proceed on the basis 
that the sum deposited with them was the compensation for the entirety of interests 
in the estate—the entirety of the compensation payable in respect of the rights trans- 
ferred under clause (b) or had ceased and determined under clause (iti) ; Vide section 
3 (e). If any of the parties or classes of interests entitled to, compensation or. any 

therein were ieved by. the quantum of compensation deposited with the 
Tribunal the authority vested with jurisdiction to determine the matter was not 
the Tribunal when making apportionment under sections 42 to 46 but the authority 
named in section 39 (5) aE eh enacts : , 

` 7 person deeming himself ieved ‘by an order under sub-section (1) may, within 

ba pran from the date of the’ pl allel Cav eae Board may in its di ean allow, 
to the Board of Revenue ; and the Board shall, after giving the applicant a reasonable oppor- 

tunity of being beard, pass such orders on the appeal as it thmks fit.” y Ng S 
_ It is in view of these provisions that we have expressed our concurrence with 
the conclusion of the second and the third members that if the appellants were 
found entitled to a share in the compensation deposited with the Tribunal, the- 

Tribunal was not the forum where any error in the computation of the basic annual’ 

sum’ or of the quantum of compensation could be agitated. ; 7 


The result is that these appeals have to be allowed and the petitions remanded 
to the Tribunal for ‘reapportionment of the compensation in the light of our decision 
that the appellants are entitled tó a share in the compensation by virtue of their 
acquisition of the melvaram interest in their holdings. . > tae g 

If the parties are aggrieved by any error in the computation of the basic annual 
sum they would be free to pursue their remedies under the law to obtain a recti- 
fication of the error, if any. The appelľants are entitled to their costs in these appeals. 
Counsel’s fee Rs. 500 in all the appeals.’ It will be apportioned equally in the 
several appeals. ; . i 

V.S. a as, y Appeals alloweds 


r ° 
I] THIRUVENGADASWAMI IYENGAR 0. COMMR. H.R. & O.E. (Balakrishna Ayyar, 7.). 285 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justicg BALAKRISHNA AYYAR. 


S. V. Thiruvengadaswami Iyengar i .. Petitioner* 
D. 
Comfnissioner, Hindu Religious and Charitable Endowments, 
Nadras e .. Respondent. 
Madras Hindu Religious and Charitable Endocoments Act (XIX of 1951), section 62 (1) (ii) —Right of suit 
within go days to set aside an orde:—Pariod how computed—Order—Meaning of 


The word ‘ order’ in section 62 of the Madras Hindu Religious and Charitable Endowments 
Act, 1951, means as in any other case of judicial order, the whole of the order passed and not merely 
the last sentence of it. Where the Commissioner under the Act passed an order merely stating “tho 
appeal be and is hereby dismissed ’’ and calls the reasons for the order as Annexure, the Amnexure is 
an integral part of the order. The date of receipt of the order contemplated by section 62 (1) (if) 
of the Act is therefore the date of receipt of the entire order including the so-called annexure not 
merely the last sentence of the order. The ieved party has a right to file the sult within go days 
of his obtaining a copy of the entire order if the tare ja not communicated to him. Where however 
a suit has been filed on receipt of the formal order alone to avoid objections as to Hmitation, it will be 
open to the plaintiff to amend the plaint after receivmg the reasons for the order—the so-called 
Annexure. c fact that there is no provision in the rules under the Act to furnish free of the 
order or to exclude the time taken to obtain a copy of the onder, makes no difference as the “order ” 
contemplated by the provision is to be the whole order of which the formal portion and the Annexure 
form an int part. 

Petition under section 115 of Act V of 1908, praying the High Court to revise 
the Order of the Court of the Subordinate Judge, Tanjore, dated grd September, 
1957 and made in I.A. No. 59 of 1957 in O.S. No. 2 of 1957 on its file. 


V. N. Venkatavaradachart, for Petitioner. 
The Government Pleader (B. V. Viswanatha Aypar) for Respondent. 


The Court delivered the following 
Jupament.—The petitioner applied to the Deputy Commissioner for Hindu 
Religious and Charitable Endowments, Tanjore, for a declaration thathe is the 
hereditary trustee of Sri Venkatachalapathiswami Temple in Vi 
That application was dismissed. The petitioner then appealed to the Commissioner. 
On 25th September, 1956, the Commissioner passed an order, dismissing that appeal. 
That order is, so to speak, in two parts. What I may call the first part begins with 
the usual preamble that prefaces orders of the kind and ends with the followi 
words: ‘‘ The appeal be and is hereby dismissed”. What I may call the second 
part of the oe ee ee I 
may mention here that what I called the second part purports to be and describes 
itself as an Annexure to what I called the first part. Normally, an Annexure would 
be an intergral part of the order in the same manner as an Appendix is part of a book 
and a Schedule is part of a document or statute. The first part of the order ap 
to have been sent by i Aa hoe ost and received by the counsel for the petitioner 
on 4th October, 1956. Under clause (#) of sub-section (1) of section 62 of the Act 
the applicant has a right “ within go days from the date of the receipt of such order 
by him” (to) institute a suit in the Court against such order. On 24th December, 
*1956, the petitioner filed a suit in the Court of the Subordinate Judge, Tanjore, 
to set aside the order that the Commissioner had passed. 


a _ The petitioner applied for and obtained a copy of the “Annexure ” some time 
in January, 1957. On 21st January, 1957, he applied for leave to amend the plaint 
by adding certain paragraphs. By his amendment, he sought to show that four 
of the unds on which the Commissioner rested his decision are erroneous. The 
Commissioner filed a counter, taking inter alia the point that the amendment, if 
allowed, would take away the plea of limitation open to him. Another point taken 
was that fresh grounds were sought to be included in the plaint. e learned 


*C.R.P, No. 1448 of 1957. goth January, 1938. 


_ plaint, challenging’ an ordér made by the Comimissioner if he is 


e, i d, 
fy be, that, under th 
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Subordinate Judge’ didrhissell this applicatióh for Amenduleht:' The petitioner has 
therefore come to; this Courts © se poa Pa’ 


As I saicdbefore, clause oot sub-section (1) of section 62 gives g person aggrieved 
by certain orders passed by the Commissioner the right to file a suit within go days 
from the date of the receipt by him of the order he complains of. Ordinarily,swhen 
we speak ot the order of a Court, Tribunal or other similar authority, we mean the 
whole of the order and not merely the last sentence of it. Thus, for example, an 
order of a Magistrate discharging'an accused -person would be the whole of the 
order ; an order ofa Rent’ Court directing eviction would be the whole of the 
order including the reasons therefor ; and an order of a Court appointing receiver 
would includ¢ the, reasons therefor.’ There is‘no reason why'the word ‘ order’ in 
section 62 ‘should .be differently construed.’ Qn .the other hand, there are consi- 
derations-which, show that it is the only proper why.of construing that word. Any- 
body who ‘id’ familiar with‘legal p ure knows that it'is impossible to: draft a 
¢ i merely what 

‘called the: first part.of the:order.’ Before a proper plaint cah be prepared, what 
is'called the Annexure to. the order.must be available to the legal adviser of the 
‘party. It has'to be borne‘in’mind that there is no‘provision in the Act, whereunder 
the time required to obtain ‘copies òf the ‘order ‘complained of can be excluded. 
When therefore the statute says that the suit should be filed within go days from 
the.date of the reeset ofthe order and at the same time does not provide for the 

D ‘of e time sie fot 


exclusion of the time requisite, to dbtdin’ the copy’ of the ‘order, one'must conclude 
that the'order referred to-in the ‘section, id the order, after obtaining which alone 
a can properly take legal’ advice and set th¢’law in motion. ’ Otherwise, one is 
forced back to the absurd hypothesis that thei Legislature ‘was enacting a futility. I 
would repeatthat what I called the Ton of the order calls itself an Annexure, 
which necessarily means that the two togethėr form one integral whole. 

nn. ADE, learned Government Pleader strotgly ‘argued that, under the rules framed 
under the Act, the pétitioncr'is not'entitled td a frée copy of what has been called 
thi j@mure, and that; in consequence, there is''nó question of sending it. It 


ty r the tules, a party'is not entitled to a-free copy of Annexure. 
But, from ‘that, it does'not follow that the Annexure is not ‘a part of the:order. It 
merfly, means that - c. rules Were drafted‘on an‘ imprefect understariding of the 
statute, It seems to, me that a person in the’ position of the petitioner is entitled 
to, dayp fòm the date of the receipt of the complete order to institute a suit, ` 
L Ón the merits; of. the, case, I would observe, that the amendment should have 


` been allowed. No new ground was really sought to'be taken by the amendment; 


/ 


the petitioner, sought only; td’ canvass the reasons given by the Commissioner in his 
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C 'Madras Ciy Tenants Protection Aa (Ý. of igdi); dectidas JTA, B and g dad Act (XLX of 1955), 
sihiga 10 (1j Efst of ibara a Aeh PI peerre have) aot ' tot Gane Tanke Wises 
tke advantage of the Act—Ruls oft lunjtation—Delar If could beexcused—Fair rent—When could „be deter- 

ha Hg top Yerha varl o, sae aor tere! feats, 1 ig 


. oTt iy no'dòubt true that'thesbenefits bfaéction.g of the Madras Ci Tenants Protection Act as 


” amended by Act XIX of 1953 have been made applicable to even'cases of tenancy wherein a decree in 


ejectment has been passed, but hasnot been executed before the coming into force of the Amending 
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Act. Buta tenant who seeks to tako advantage of the ing provisions has to apply under section 

qf the Act within one month ef the coming into force of the ing Act for a dection that the 
iaeglord should sell the land to him. This is a rule of limitation which cannot be relieved against 
by the Court in the absence of any express provision in the Act. 


An lication for fixation of a reasonable rent under section 7-A of the Act can be made cnly by 
a tenagt has a right to continue in occupation of the land and not by a person against whom 
an order for eviction has been made. ee ' 


_ Petitions under section 1 15 of Act V of 1908, praying the High Court to review 
the Order of the Third Judge of the Court of Small Causes, dras, dated 16th 
January, 1957 and made in M.P. Nos. 2083, 2084 and 2082 of 1956 respectively 


in Ejectment Suit No. 235 of 1953. 

K. Srinivasan and K. Shanmugham, for Petitioner. s 
G. T. Ramanyjachari, for Respondent. l 

The Court delivered the following 


.  Joupement.—These Civil Revision Petitions arise out of the orders passed by 
the Third Judge, Court of Small Causes, Madras, in M.P. Nos, 2082 to 2084 of 
1956 in Ejectment Suit No. 235 of 1953 on his file. The suit was instituted by the 
landlord against the tenant of a parcel of land in Komalteswafanpet. An order for 
ejectment was passed in the suit on gth September,. 1953; The tenant was given 
two. months’: time for surrendering vacant possession. e tenant then instituted 
O.S. No. 1 of 1953 on the file of the Gity Civil Court, Madras, for a declaration 
that the landlord was not entitled to an order for eviction. That suit was instituted 
under section 47 of the Presidency Small Cause Courts Act. The suit was dismissed 
on'27th January, 1955. The appeal preferred -by the tenant inst the decree 

ismissing the suit was transferred by this Court to the City Civil Court and has 
been dismissed by the City Civil Court on 26th A il, 1957. . 


_ When the landlord obtained the decree for eviction against the tenant, the 
tenant was not entitled to the benefits of the Madras City Tenants Protegtion Act. 
The Act was amended in 1955 so as to have its benefits extended to: tenants in tag 
position of the tenant with whom we are concerned in these petitions. In September, 
1956, the tenant filed three petitions under the amended City Tenants Protection 
Act, in Ejectment Suit No. 235 of 1953. In M.P. No. 2082 of 1956, the tenant 
prayed for an order directi e landlord to sell the land to the tenant for a price 
to ‘be fixed by the Court. M.P. No. 2084 of 1956, the tenant prayed that an 
order be passed against the landlord directing him to pay com tion for the 
superstructure which the tenant had built on the land. MP No. 2083 of 1956, 
the tenant prayed that fair rent be fixed under section 7-A of the Madras City Ten- 
ants Protection Act. In M.P. No. 2082 of 1956, the Judge of the Small Causes 
Court was of the opinion that the tenant was not entitled to an order that the land- 
lord be directed to sell the land and dismissed that application. In M.P. No. 2084 
of:1956, the learned Judge:was of the opinion that the tenant was not entitled to an 
order for compensation and on that finding dismissed that petition. In M.P. No. 
2083 of 1956, the learned Judge took the view that the tenant was entitled to an 

order fixing fair rent. The tenant has filed C.R. P. Nos. 1080 and 1079 of 1957 
inst the orders passed in M.P. Nos. 2082 and 2084 of 1956 and the landlord 
ed O.R.P. No. 525 of 1957 against the order passed by the learned Judge in 
M.P. No. 2083 of 1956 on his file. 


I shall first deal with the application by the tenant for an order that the land- 
lord be directed to sell the land for a price to be fixed by the Court. When the 
application was filed, a decree for ejectment has been passed inst the tenant. 
An application for an order that the landlord be directed to sell the land has to 
be e under section g of the Madras City Tenants Protection Act. Section 10 (1), 
as amended by the amending Act of 1955, enacts that section g shall apply to suits 
in which decrees for ejectment have been passed but have not been executed before 
the coming into force of the amending Act. Section g thus became applicable to the 
tenant with whom we are concerned in these petitions. But under section 9, an appli- 
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cation for an order that the landlord be directed to sell the land had to be made 
within one Month after the coming into force ofamending Act of 1955. The tenant’s 
application, M.P. No. 2082 of 1956, had not been ewithin that period of ne 
month. The learned Advocate for the tenant states that the rule that the application 
should be made within one month is a mere rule of pleading which need not be 
enforced, if the judge to whom the application is made, thinks that, in the i- 
cular case, enforcement of the rule would work hardship or injustice. I hold that 
the rule is a.rule of limitation, which the Court does not have power to relieve 
a person against, in the absence of express jurisdiction conferred on the Court to 
grant such relief for sufficient cause. No such jurisdiction is conferred on the Court. 
to extend the time for applying for relief under section g. The learned Judge’s 
order dismissing M.P. No. 2082 of 1956 is correct and C. R. P. No. 1080 of 
1957 is ‘dismissed with costs. š 


The next application we have to deal with is the application made by the tenant 
for compensation for the superstructure which he had constructed on the land.. In 
the ejectment proceedings, the tenant had pleaded that he was entitled to com- 
pensation. That claim was gone into and the judge gave a finding that the tenant 
was not entitled to compensation. But the law which was applied to that claim 
was the general law of-contracts and tenancy and not the general law as modified 
by sections 3, 4, 10 and 12 of the Madras City Tenants Protection Act. The claim 
PE Dy the tenant subsequent to the Amending Act of 1955 had to be decided 
with reference to these sections. The learned Small Cause Judes was wrong in 
his view that the tenant’s, claim was barred by res judicata by reason of the order 
that had been made in Ejectment Suit No. 295 of 1953. C.R.P. No. 1079 of 1957 is 
allowed and the order in M.P. No. 2084 of 1956 is set aside. The learned Judge 
will restore the petition’ to its original number on his file and will dispose of it 
afresh with reference to the rights if any, allowable under sections 3, 4, 10 and 12 
of the Madras City Tenants Protection Act. The parties will be free to adduce 
evidence in relation to their respective contentions of that claim of the tenant: Costs 
in this reyjsion ponten will abide and be provided for in the order to be passed by 
Small Causes Court. 


The last application we have to deal with is M.P. No. 2083 of 1956 in which 
the tenant prayed that fair rent be fixed. That application was made under section 
7-A of the City Tenants Protection Act. Section 8 of the Act makes it clear that 
an order under section 7-A could be passed only in a case where the tenant might, 
in law, be entitled to continue in possession. ere an order for eviction has been 
made, the tenant would not be entitled to continue in possession and, therefore, 
would not ordinarily be entitled to an order fixing fair rent under section 7-A. In 
this case, if the tenant’s claim to compensation be rejected, the landlord would be 
entitled to immediate possession and, therefore, the tenant would not be entitled 
to an order fixing fair rent. .On the other hand, if the tenant’s claim for compen- 
sation is allowed and the landlord does not pay such compensation immediately, 
with the result, that by the operation of section 4 of the Madras City Tenants Pro- 
tection Act, the tenancy continues, then the tenant would become entitled to an 
order fixing fair rent. C.R.P. No. 525 of 1957 is allowed and the order in M.P.. 
No. 2083 of 1956 is set aside. The learned Judge will pass orders in that petition 
in the light of the observations made above. ‘The costs in this revision petition 
also will abide and be provided for in the order to be passed by the Judge of the 
Court of Small Causes. ‘ , 


Mr. G. T. Ramanujachari, for the tenant, states that the amount directed by 
this oe to be paid bebe 26th October, 1957, will be paid within a month from 
this date. a 

RM. C.R.P. No. 1080 of 1957 dismissed. 

- CRP. No. 1079 of 1957 and 
C.R.P. No. 525 of 1957 allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


PRESENT :—Mnr. P. RAJacoraLan, Officiating Chief Justice AND Mr. JUSTICE’ 
BASHEER AHMED SAYEED. m J Í 


A. Sundararamanujulu Naidu (dsad) and another = Appellants* 
q@ 0, $ - 5 
Kamąlammal and others .. Respondents. 


Deed—Construction—Gift of property in favour of too or more persons with a gift over to the descen- 
dini af oae hen COT Gar Wher oil kate Dosh fe the beneficianes—. ighis of the surviving 
bene fictaries—Theory of cross-remainder. ; 

Where there is a gift equally between two or more persons during thcir ctive lives and after 
their death the whole property is given over to the descendants of one of them the Court will presume 
that the testator’s intention was t after the death of one of the original beneficiaries the survivor 
or survivors will be entitled to the whole of the income during their hfetime down to the period of dis- 
tribution. The gift over to the descendants of one of the bencficiaries will come into operation, only 
after the death of all the original beneficiaries the principle of construction being that the original 
beneficiaries took the properties as tenants-in-comn.on for life with a like life interest in remainder 
to the survivor or survivors on the death of one of them. The Court would imply in such cases a cross- 
remainder for life between the beneficiaries. ! 


Hobson In re: Barwick v. Holt, L.R. (1912) 1 Ch.D. 626; Stanley’s Settlement, In re : Maddocks V 
Andress, L.R. (1916) 2 Ch.D. 50 ; Lalta S v. Phool Chand, (1945) 2 M.L.J. 393 (P.C.) and 
Chandra Mohan v. Sastbala Dasi, A.I.R. 1922 Pat. 68, referred. 

On appeal from the Judgment and Decree of the Hon’ble Mr. Justice Bala- 
krishna Ayyar, dated gth January, 1952 and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in C.S. No. 685 of-1948. 

N. K. Mohanarangam Pillai and N. K. Pattabkiraman, for Appellants. 

K. Tinmenkatachari and V. Nagabushanam, for Respondents. . aa 


The Judgment of the Court was delivered by ; y 
- Rajagopalan, O.C.7.—The second plaintiff is the son of the first plaintiff. The 
first plaintiff was Venkatakrishnama Naidu’s sister’s son. Venkatakrishnama had 
no childereri of his own. The first defendant is the foster daughter ie 
krishnama, and the second defendant is her husband. They also lived wi 
Venkatakrishnama in his house, No. 32, General Muthiah Mudali Street. On 
1st December, 1943, Venkatakrishnama executed a deed of settlement, Exhibit 
P-1. He reserved a life interest in the house, the only piece of property dealt with 
under Exhibit P-1, for himself, after which it was to go to plaintiffs 1 and 2 for their 
life with a gift over to the descendants of the second plaintiff. Exhibit P-1 also 
vided for the payment of Rs. 25 a month by plaintiffs 1 and 2 to the first de- 
endant, the foster daughter of Venkatakrishnama, It further directed the “ bene- 
ficiaries ”, as plaintiffs 1 and 2 were styled, to perform every year at a cost of about 
Rs. 50 the Sri Alamelumanga Thayaramma Garudotsavam in the Bairagi 
Temple, Madras. 
On 14th December, 1944, Venkatakrishnama executed Exhibit P-2 under 
which he purported to revoke the settlement effected under Exhibit P-1. It may 
not be necessary to refer to all the recitals or even to all the dispositions made under, 
*Exhibit P-2 except that defendant 5 was appointed a trustee and that in addition, 
to the first defendant whose Sg allowance was reduced to Rs. 20, the second 
plaintiff defendant 2, defendant 3, defendant 4 and defendant 5 were to receive for 
tbeir lives specified shares in the ce of the income from the house. Venkata- 
krishnama informed the plaintiff of the revocation of Exhibit P-1 and the exe~’ 
cution of Exhibit P-2 in January, 1945, but they immediately repudiated his right 
to revoke Exhibit P-1. Venka died in January, 1948. M 
Shortly after the death of Venkatakrishnama, the plaintiffs instituted the suit, 
out of which this appeal arose for recovery suse of the house from the de- 
t 


fendants basing their claim on Exhibit P-1. claim was resisted by defendants 
*0.S. Appeal No. 123 of 1953. 17th December, 1957. 
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I and 2. pleaded that, as the execution of Exhibit P-1 was vitiated by the 
exercise of undue influence, no rights could be based upon Exhibit P-1 and that 
Exhibit P-2 therefore should prevai'. Alternatively the defendants pleaded that 
even if Exhibit P-1 was not voidable, the plaintiffs were estopped from claiming 
any rights under Exhibit P-1. Exhibit P-1 had directed plaintifs 1 and 2 to 
discharge the encumbrances which they did. But the plaintiffs reimbursed them- 
selves by accepting a promissory note from Venkatakrishnama on gth Jaguary, 
1947. i Ayyar, J., who tried the suit, rejected the plea of undue in- 
fluenct as unproved, and he held that Venkatakrishnama was not entitled to revoke 
Exhibit P-1, and that Exhibit P-2 did not therefore prevail as inst Exhibit 
P-1. The learned Judge found that the first plaintiff had accepted from Venkata- 
krishnama the promissory note, dated gth January, 1947, an that the effect of 
that transaction was that the first plaintiff released his rights under Exhibit P-1 
in favour of Venkatakrishnama. e learned Judge held that that did not affect 
the rights of the second plaintiff under Exhibit P-1 and summed up : i 

` ‘In the result there will be a decree declaring that the second plaintiff is entitled in respect 
Of one half of the suit property to an interest limited and defined by the terms of Exhibit P-1 and 
rubject thereto giving him joint possession with the deféndants.’” , 


The relief granted to the second plaintiff was thus explained by the learned Judge : 


“Tt is only on the death of the first plaintiff that the interest created in his favour by Exhibit P-1 
would pass to the second plaintiff. The life estate of the first plaintiff would as a consequence of the 
release go back to the settlor and not having been disposed of by him would go to bis heirs. The 
position therefore is that the first plaintiff is not entitled to the property while the second plaintiff 
{s entitled to possession of only one half ”. ' 


The plaintiffs appealed against the judgment of Balakrishna Ayyar, J. During 

the pendency of that appeal the first plaintiff died. J 
i The main contention of thè learned counsel for the appellant before us was that 

after the death of the first plaintiff the second plaintiff was entitled to a life interest 
in the whole property under the terms of Exhibit P-1 subject of course to the other 
gito imposed by Exhibit P-1. ` 

Théugh defendants r and 2 did not prefer a memorandum of cross objections 

with reference to the one half in the house, the right to possession of which by the 
second plaintiff was upheld by the learned Judge, the learned counsel for the defen- 
dants respondents sought to sustain the judgment under appeal by putting forward 
the argument that the learned Judge’s finding that the execution of ibit P-1 was, 
not vitiated by the exercise of undue influence was incorrect. On merits that argu- 
ment deserves little consideration. As the learned Judge pointed out though there 
was evidence to show that before the execution of ibit P-1 Wenkatakrishnama 
had run the risk of being prosecuted by the police for preferring a false complaint 
of theft, there was really no evidence to show that the first plaintiff or the second plain- 
tiff, or both together could have done anything to avoid that prosecution or to use 
that threat of prosecution for bargaining with Venkatakrishnama for the execution 
of Exhibit P-1. The learned Judge, in our opinion, rightly found that the execution 
of Exhibit P-1 was not in any way vitiated and that the settlor Venkatakrishnama 
was not entitled to revoke Exhibit P-1. ° 


The learned counsel for the appellants did not consider it necessary to challenge 
the correctness of the finding of the learned Judge, that the first plaintiff accepted a 
promissory note executed b Venkatakrishnama on gth January, 1947, which iff 
effect repaid the first plainti the monies he had expended in clearing the encum- 
brances on the house under the directions given in Exhibit P-1. We do not consider 
it necessary to discuss the | effect of that transaction. The learned Judge, it 
should be remembered, held that the legal effect of that transaction was a release 
by the first plaintiff in favour of Venkatakrishnama of the first plaintiff’s rights under 
Exhibit P-1, Whatever it was that the first plaintiff gave up and whatever be the 
validity of the transaction characterised as a release, that did not affect the interests 
of the second plaintiff ; nor could it affect the second plaintiff’s rights in the property 
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after the lifetime of the first plaintif. Those rights of the second plaintiff have to be 
determined only on the b&sis of Exhibit P-1. > ' 


> = 
In Exhibit P-1 plaintiffs 1 and 2 were designated the benéficiaries. The rele- 
vant portion of it P-r ran: 

“sThe settlor. hereby reserves a life interest for himself in the said immovable Property., e . . 
the settlor hereby grant, convey and assign unto the said beneficiaries subject to the said life interest 
of the Settlor in fhe said immovable property and subject to the terms and conditions heremafter 
mentioned. . . . . all the right, title and interest. . . . . to be hereby granted and 
conveyed and assigned unto the use of the said beneficiaries for their lifetime, with remainder abso- 
lutely to the use of the son or sons of the second of the beneficiaries abovenamed and in 
equal shares. . . . . and in case the immediately foregoing limitation should not effect 
at the death of the beneficiaries above named with remainder absolutely to the use of the daughter or 
daughters of the second of the beneficiaries abovenamed severally and in equal shares with absolute 
powers of enjoyment and disposition. . . . . and in case neither of the two immediately preced- 
ing limitations should take effect at the death of the beneficiaries abovenamed, the said immovable 
preeerey Hereby conveyed and assigned shall be taken absolutely by the second of the beneficiaries 


Balakrishna Ayyar, J., held : 

“ Though Exhibit P-1 docs not in express terms say that the interest created in favour of the 
first and second plaintiffs is a joint interest, one may infer regard being had to the relationship between 
the first and the second plaintiffs and the ordinary notions of a Hindu, that Venkateakrishnama Naidu 
intended to give them a joint estate.” , - : 

Though we have reached the same conclusion, that on the death of the first 
plaintiff the second aos became entitled to a life interest in the whole house, that 
conclusion cannot based on any presumption of joint tenancy. It should: be 
taken as well-settled now'that nosuch presumption prevails in India. An infer- 
ence can be drawn that the settlor intended to and did create a joint tenancy but 
that inference must be based primarily on the terms of the deed of settlement, in 
this case Exhibit P-1. he 

We have already set out the relevant terms of Exhibit P-1. The grant was to 
both the beneficiaries, the first and ashes pae The rule of construction appli- 
cable to similar grants was thus summed up in Theobald on the LaWof Wis 
Eleventh Edition at page 436: ee 

“ Where there is a gift equally between A, B and C during ther respective lives and after the 
death of the survivor of the whole property is given over, the Court has implied an intention 
on the of the testator that the survivors or survivor of A, B and C shall after the death of one or 
more of them be entitled to the whole income down to the period of distribution. This result is 
reached cither by treating, 4, B and C as joint tenants, rejecting words importing a tenancy in com- 
mon ; or by implying cross-remainders for life between them ; the latter theory is preferred in the 
modern cases.” oe ee 
Hobson, In re: Barwick v. Holt! and Stanley’s Settlement, In re: Maddocks v. Andrews\, 
support that statement of law. 

At page 631 of the report in Hobson, In re; Barwick v. Holt1, Parker, J., said, 


“Inm inion it is quite clear on the authorities that where thete is & gift equally between 
A,BandC cing their E ves uasl after (he death Ol E the on 
is given over, the Court has m Hed an intention on the part of the testator that the survivora or sur- 
vivor of A, B and G shall after the death of one or more of them be entitled to the whole income down 
«to the period of distribution, and that conclusion appears to have been arrived at in one of two ways: 
In the first place and in the earlier cases the Judges have said that a gift in equal shares during their 

ive lives only prima facie creates a tenancy in common, and that, if the Court can gather an 
intention on the face of the will that the tenancy was intended to be not a tenancy-in-cofmmon but a 
jognt tenancy, it will treat the words “in equal shares”’ or other similar words as not destructive of 
eee otherwise be a joint tenancy 5 and that interpretation is one which would in the ordinary 
sc lead to the desired effect. On the death of A, for instance, B and C would continue to jomt 
tenants of the whole, and on the death of B, C again would become tenant of the whole. t is 
one way of meeting the difficulty. . . . . . .; but in other cases the rule has been rested on 
lifferent grounds in this way. It has been said that where there is a gift to A, B and C equally duri 
their respective lives, and after the death of the survivor over, an intention is manifested that A, 
and C or such of them as shall be living for the time being, shall enjoy the down to the period 
of distribution and, that the best way of effecting that intention is to imply a gift over on the death 





1. L.R. (1912) 1 Ch.D. 626. a. L.R. (1916) a Ch. D. 50. 
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of any of them of his or her share as well original as accruing to the survivors or survivor; and some 
of the cases have, I think, been decided on what I may describe as a mixture of those two theories.” 


The head note in Stanley's Settlement, In re: Maddocks v. Andrews}, runs : bi 

“In 1860 S Stanley) deed settled leasehold property of his own in trust for his daughters 
and . Rees) for and during the terms of their natural lives as tenants-in- 

common and not as joint tenants and from and immediately after the decease of the survivor df them 

. . . » . then to the use of their respective child or i of the said M and,f share and share 

alike as tenants-in-common and not gs joint tenants. f 

` M died in 1867 leaving children, R died in 1914 without having had a child :— 


Held that, on the death of M, R took a life estate by implication in the moiety of Af and that 
on the death of R the children of M took the whole of the settled property ”. 


Sargant, J., observed at page 55; : 

. “Then is there enough in the deed before me from which to imply a life interest to Mrs. Rees ? 
Mrs. Mo had four children and died many year ago. Mrs. Rees never had any child and died 
in 1914. my opinion, it is right to hold that . Rees took a life interest in ber sister’s share on 
that sister’s death not on the ground that there was a joint tenancy,because that is expressly excluded, 
but following the rule of construction laid down on the other and as I think better view of the principle 
an which in Armstrong v. Eldndge*; Pearce v. Edmeades* and In re Richerson‘, were decided, namely, 
that a life interest is to be implied in favour of the survivor of the tenants-in-common. It is better 
to say that they are tenants-in-comman for hfe with a life interest in remainder to the survivor. . . It 
li jent to that there is enough on the will to enable me to hold that each sister took a Lfe 
estate in ER in the otber sister’s share on that sister’s death ”. 

‘No doubt in addition to the specific provision that Mrs. Morgans and Mrs. Rees 
should take their interest as tenants-in-common, there was also a specific provision in 
that case for the gift over to operate on the death of the survivor of the two beneficia» 
ries, Mrs. Morgans and Mrs. Rees. But the latter provision made no-real difference 
to the principle enunciated by the learned Judge in inferring on the terms of the deed a 

rovision for what bas been termed a cross-remainder, which was what the learned 
Judge explained, that each sister took a life estate in remainder in the other sister’s 
ahare on that sister’s death . ' 


It'wgs the same iv of cross-remainder that was ‘applied at least as an 
tive basis by their Lordships of the Privy Council in Lalia Baksh Singh v. 
tool Chand®. At page 398 is the observation :— 


` “Tt is true that no saprei ee made by the testator for the junior widow, but 
their Lordships feel no doubt that she takes an interest for her life whether by implication under the 
death will as the High Court thought or under the Hindu Law, it is not necessary to determine.” 


Their Lorships pon out that when after the death of the senior widow, the junior 
widow remained in possession of the entire ‘property, it was quite in accordance with 
the intention and wishes of the testator as expressed in the will, 


In Chandra Mohan v. Sasibala Dasi*, the document provided : 


“o >... . Srimati Sunayana Dasi and the widow of late Prasanna Kumar Dutta will 
ake mti prar sian e Sie ean ornelcdic for Lfe. . . . After the death 
of both of them the plaintiff will take possession of the lands. . . . . .” 


Coutts, J., observed : 


. “rt to me that there can be no doubt as to the construction of this term of the com-" 
promise. t is clearly a grant of this land to the two ladies for life as maintenance, that is to sayp 
they are joint tenants of the property and even on the first sentence of this portion of the compromise 
alone I would be prepared to hold thatthe plaintiff was not entitled to recover possession until the 
death of both the ladies. ; 


But if there were any doubt that doubt is set at rest by the last sentence; ‘ After the deatheof 
both of them the plainti will take possession of the lands.’ This is a clear statement that it is only 
after the death of both ladies that the plaintiff will get possession and in my view there can be no 
possible ambiguity.” 

~ From the terms of Exhibit P-1 which we have set out above it seems clear to us 
that the settlor intended the gift over to the descendants of the second plaintiff to 
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m only after the death ot both the beneficiaries, the first plaintiff and the second 
plaintif. That was made even clearer by the provision that the second ‘beneficiary, 
thè second plaintiff, should take an absolute interest in the property if he had no 
children at all, sons or daughters. We are not of course concerned now in this case 
with the question, at what point of time the life interest of the second plaintiff 
becofnes enlarged into an absolute interest in the property under the terms of Exhibit 
Par. „We have referred to that provision only to gather what the settlor provided 
should happen when one of the beneficiaries died. In our opinion the claim’ of the: 
second pee that he took a life interest in the whole of the property on the death 
of the first plaintiff should be sustained on the application of the principle of cross- 
remainder. The deed of settlement by necessary implication granted such a life 
interest in favour of the survivor of the two beneficiaries, plaintiffs 1 and 2. That 
would be the principle to apply even on the assumption, that in the absence of any 
express words in Exhibit p: the first and second plaintiffs were only tenants-in- 
common. The settlor by necessary implication granted a life interest in the whole, 
of the pro in favour of the survivor of the tenant-in-common. To adapt the: 
words of ant, J., on the terms of Exhibit P-1 it should be more proper to hold 
that the first plaintiff and the second plaintiff were tenants-in-common for life with 
a life interest in remainder to the suvivor, or in other words, the second plaintiff took 
a life estate in remainder in the first plaintiff’s share on the death of the frst plaintiff. 


The learned counsel for the respondents urged that even ifa joint tenancy was 
created as between the first and second plaintiffs by the terms of Exhibit P-1 that was 
put an end to when the first plaintiff released his rights in favour of the settlor, and 
that that interest did not survive to the second plaintiff on the death of the first plain,. 
tiff, It may not be necessary to canvass the correctness of this contention, because we: 
have declined to hold that it was joint tenancy that was created under the terms of 
Exhibit P-1. The learned counsel for the respondents referred to Ammam Ammal v. 
Periasamd U 1, We are unable to see ate it to support the contention 
of the learned counsel for the respondents. anything it militates against the accep- 
tance of the view put forward by the learned counsel. But, as we have pointed out, 
it may not be necessary to pursue the matter further because the basis ofthe - 
ment was that a joint tenancy had been created by Exhibit P-1 and that conten eto 
we have not accepted. í 


The determination of the main question in the aa turned on an event that 
was- subsequent to the institution of the appeal. e first plaintiff died during. 
the pendency of the appeal. The second plaintiff is certainly entitled to be: 
ted relief at this stage after taking into account that subsequent event. As we 
have held that the second plaintiff was entitled to a life interest in the whole house 
after the death of the first plaintiff, the decree under appeal will have to be modified’ 
and the second plaintiff will have to be granted a decree entitling him to possessioh 
of the whole of the property. i , _ 
Balakrishna Ayyar, J., directed each side to bear its costs, and there is no justi- 
fication to interfere with that direction. Since the apeal itself had to be decided om 
the basis of an event subsequent to the institution of the appeal,-we consider that 
the appropriate course would be to direct the parties to the appeal to bear their 
respective costs. 
The appeal is allowed. i , 
Then there is the question of mesne profits. The learned Judge did not, give 
any directions. But then it should be remembered that the question of mesne 
profits is normally reserved for adjudication in proceedings after the decree. _ 
Since we did not go into the question whether it was Venkatakrishnama’s ‘heirs 
or of the first plaintiff that was entitled to possession of one half of the house, it 
may not be possible to grant any-direction with reference to mesne profits calculated 
a aam aam aaaaaaaaaaaaaaauauaauasaauaasasasasasasasasuassauauauauauauauauauasuasssssssslt$$ululuuuu$tu$utuulul$l$Þiilll$l$l$lll$liiiiA 
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with reference to one half of the house up to the death of the first plaintiff. We have 
held that the second plaintiff was ankie to possession ofethe a house from the 
date of the death of the first plaintiff. From that date and on that basis the defen- 
dants in possession will be liable to pay mesne profits to the second plaintiff. Under 
the terms of the decree of Balakrishna Ayyar, J., the second plaintiff was found en- 
titled to one half of the house, and the defendants will be liable for meme profits for 
thatone half of the house from the date of this suit and up to the dage of the death 
are ae a aaa and enforced in the usual course, 

RM >) ——— Appeal allowed. 
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over the goods and they were still the owners of the goods. 
Each case has to be decided on its own facts, regard being had to the intention of the parties, 
ES a oot SA AETA to Passing the property in the goods. 
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The Judgment of the Court was delivered by 


= Panchapakesa Iyer, J —This is an appeal by the General Papers Limited, Madras, 
defendants in O.S. No. 43 of 1951 on the file of the Principal Subordinate Judge of 
Tirunelveli, against the judgment and decree therein. 


*That was a suit filed against them by one Pakir Mohideen and others of Kadia- 
nallar for rec8vering from them Rs. 6,781-12-0 with subsequent interests and costs. 
The story of the plaintiffs was briefly this. 


On 1st March, 1950, the plaintiffs’ agent, Annamalai Nadar, placed an order 
Exhibit B-1 with the defendants for 7 bales 308 reams of imitation glassine paper 
worth Rs. 4,499-11-0. On 6th March, 1950, he placed an order for 3 bales of coloured 
transparent paper worth Rs. 1,454-11-0, under Exhibit B-2. Both these orders were 
placed by him after inspecting ae stock of such paper with defendants, and approv- 
ing of their quality but without separating the bales covered by the two contracts from 
the general stock with the defendants. The prices were ex-godowh Madras, and 
the goods were to be despatched by railway to Sattur Railway Station. The pack- 
ing and slat ead and sales tax were to be paid extra by the buyers. The 
entire price and es were to be paid by the plaintiffs at Tenkasi within the 
jurisdiction of the lower Court, through the South India Bank, Ltd., Gait ae 
sent both the consignments together by railway to Sattur consigned to and not 
to the plaintiff, on 7th March, 1950, as per Exhibit A-2. The invoice for the goods 
came to Rs. 6,058 including the sales tax, forwarding charges and registration 
charges. The appellants drew a bank draft, Exhibit A-5, in favour of the South India 
Bank Ltd., T i, and sentit on gth March, 1950, along with the railway receipt to 
the South India Bank with a covering letter ibit B-3, requesting the to 
collect the amount as the draft from the plaintiffs and deliver the railway receipt 
to them, duly cided their favour, if they paid the draft amount and the clearing 
charges and over-due interest, if any, and requesti the bank to remit the proceeds 
to them, the over-due interest being directed to be ed at 6 per cent per annum. 
The plaintiffs paid the South India Bank, Tenkasi, Rs. 6,058, as per ibit A-2, 
and another sum of Rs. 6-6-0 towards the bank’s commission on 16th SEO, 
and got the railway receipt duly endorsed in their favour by the bank. But when 
they proceeded to Sattur Railway Station to take delivery of the goodsthey found that 
the goods had not arrived there. Ultimately they learned from the ap ts that 
the goods were the subject of a fire accident on 14th March, 1950, in the course of 
transit, and that the salvaged wreck of the articles was in Tiruchirapalli Goods 
Station. The appellants learnt this by a letter, Exhibit B-5 dated 11th April, 1950, 
to them from the Chief Traffic Manager, Tiruchirapalli, and they communicated 
it to the plaintiffs. They tried to recover the loss from the railway, which however 
denied its responsibility relying on various things, like inevitable accident, the terms 
of the risk note signed by e amelana, etc. They then tried to make the plaintiffs 
approach the railway autħorities and claim the damage, and returned the railway 
receipt to them through the brother of Pakir Mohideen for that purpose. The 
plaintiffs succeeded no better than the appellants in recovering anything from the 
railway. So, they filed the suit claiming the amount from the appellants on the 
ground that the property in the goods consigned had not passed to them but had 
remained with the appellants at the time the goods were destroyed by fire. - >. 


The appellants strenuously contested the suit, mainly on four grounds: (i) that 
the lower Court had no jurisdiction to try the suit as the contracts weremadeat Madras 
and as the appellants were residing outside its jurisdiction, and the were to'be 
delivered at Sattur outside the jurisdiction of the lower Court ; (ii) that the property 
in the goods had ed to the plaintiffs even at Madras itself, the moment the 
contracts under ibits B-1 and B-2 were concluded, -as the were in a 
deliverable state and\had been inspected and approved by the intiff’s agent, 
Annamalai ; (iii) that in an Goa ae a ie go ad d to the 
plaintiffs as soon as the ea E aoan taken out from the stock in Lae O bee ut 
on the railway for transmission to them ; and (iv) that the plaintifis had el to 


_ 
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work out their remedies against the railway and for that be ae had taken back 


the rattway’ receipt from appellants, to whom they had given it for recovering 
„thé amount from the ‘railway, and so it was not open to the plaintiffs to file this stit 


~ ‘thereafter and seek tò make the appellants liable therefor. The plaintiffs, of course, 


strongly opposed all these four grounds urged by the ‘appellants. ; 
. THE learned Subordinate Judge held on the ground of juri EE T 


appellants, on the ground that though the contract was entered into at Madras, and 
e goods had to be delivered at Sattur, and the lower Court had no jurisdiction 
over, Madras or Sattur, the plaintiff’, who were living at Kadianallur within the 
lower Court's jurisdiction, had chosen to file the suit there and the appellants had 
jJacquiesced in that jurisdiction after an initial formal objection to it, and so were 
estopped from: questioning. such jurisdiction. He added that though consent could 
-not confer jurisdiction on a,Court, still estoppel would operate where the Court 
rhad inherent jurisdiction, and when it was only a question of irregular jurisdiction. 
JHe found.on points 2 and that the, goods kad 
-contracts though the word ‘despatched’ had „been used in the’ place of the word 


„decided, had made -the plaintiffs take interest in it, and correspond with 
E i ‘administration ine thé recovery: of the loss, and that this would not 
‘preclude the plaintiffs from proceeding against the appellants for the loss when they 
Jdid not recoyer anything from-the railway and it was not alleged that therailwa 
„had paid them for the loss. So he decreed the suit with costs. Hence this ap 


elon Wa have perused the entire records and heard Mr. R. Gopalaswami Iyengar, 
„the dearned counsel for the appellants, and Mr. K. Bashyam, the learned to; for 
: the plaintiffs. ..Mr. Gopalaswami Iyengar urged before us also the same four conten- 
_tigns,thatwere urged by the appellants in the lower Court, and contended that the 
slower Gourt. had gone wrong in its findings on every: one of them.- He urged first 
Jthat the lower‘Court was wrong in:holding that mere acquiescence in its jyrisdiction, 
yafter,, vigorously contesting. it, would give the lower Court jurisdiction to. try the 
Suit when even,consent would not-give jurisdiction, as stated by the. lower. Court 
„itself. That is so. But, the lower Court had undoubted inherent jurisdiction to 
„try the-suit, in the, circumstances, as pointed out by Mr. Bashyam, since.a part of the 
jeause-of action, namely, the fact of the money due under the contracts, having to be 
id at Tenkasi, within. the jurisdiction of the lower Court, and section .20 (c); Civil 
ure Code, conferred jurisdiction on the lower Court. So, though the contract 

) was taade'at Madras; and the defendants were. not living within the jurisdiction of, 
¿the lower, Court, and thè goods were to be delivered at Sattur outside the jurisdic- 
¿tion of the lower Com:rt, the lower Court had still jurisdiction to:try the suit as part of 
the cause of action,pamely, the place where the money under the contract, was pdya- 
ble; was within: its jurisdiction. . It was not disputed that the money was-actually 
. paid by, the. plaintiffs to the South India Bank, Tenkasi, ori 16th,March, 1950, 


, and that the railway rec¢ipt in respect of these goods was thereafter endorsed bythe“ 


»Bank’s agent arid handed over to:the plaintiffs at Tenkasi. The plaintiffs grievance 
inthat the railway receipt at the time of its being endorsed and handed over to them, 
nwas not backed Bo the goods. having been destroyed two days earlier by fire, 
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‘That is why they filed the suit to recover the money from the appellants. So there 
is no doubt whatever that part of the cause of action’ for the suit arose in Tenkasi, 
within the jurisdiction of the lower Court, as urged by Mr. Bashyam, So we over- 
rule this contention. 


*The next was that as he goodi covered by the contracts, Exhibits B-1 and B-a, 
were in a delwerable state, and as the plaintiff’s agent Anhamalai had inspected and 
approved of them, they must be deemed to have been unconditionally appropriated 
‘to the plaintiffs and to have become their property the moment the contracts were 
ent into at Madras, or at least when they were separated from the general stock 
and put in the cart to be taken to the Beach Station at Madras for consignment, and 
so the plaintiffs ought to have been directed by the lower Court to bear the loss by the 


fire later on. Mr. i Iyengar relied on the ruling in Langton v. Higgins,} 
and on the-ruling in e v. Joknson*, referred to therein, in support of the above 
contention, -We agree with Mr. Bashyam that those rulings will have no application 


to the facts of this case. In Aldridge v. Johnson’, it was held that the property passed to 
,the buyer when the barley was put into the sacks supplied by the buyer. In Langton 
v. Higgins}, the property was held to’have passed to the buyer by the sellers putting 
the int oil into the bottles supplied by the buyer. With great respect we 
agree that in those cases the ee ee) eB eee But the sellers 
in this case did not take out thie es contracted for from the general stock with them, 
and put them into any cart or box sent by the buyers, when alone the appropriation 
with the implied assent of the buyer would be made out and papey par Indeed 
even-in Firm. P.M.R.S. v. B.C.J. & Sons?, a ruling of the East Punjab High Court 
relied on by Mr. Gopalaswami Iyengar, it was remarked that where there is`a 
contract for sale of unascertained goods, it is necessary that they should be identified 
and ascertained before the contract can be performed, and that if the parties agree that 
the contract goods ‘shall be taken ‘from some specified larger stock, then there is no 
identification of the goods as contract goods till they are ascertained on severance, and 
bh 3 = P E mere’ notional severance js-‘not sufficient, and l tat it is pr 
se t beforé property in the passes to the , the individtiality an 
identity of the š to be nea the contract should be established. ™So + 
the mere fact that Annamalai had i the general stock and approved of the 
quality of the paper, and that thé price was fixed ex-godown at Madras, and the buyer 
aire alles ight, sales tax, charges, etc., will not do to pass the property . 
to the buyers, as the contracted bales were not separated from the general stock and 
given to Annamalai, and therefore the pro in the suit bales had not passed 
at Madras itself to the plaintiffs, the buyers here. 


of Bishan ‘Narain, J., in the jab ruling quoted above : | od 
“ At tho time when the goods were removed from the godown there was irrevocable d uncondi- 


tidnal a tion of the goods to the contract and it appears to me that if later on c seller had 
changed the bales then it would have bera in breach of the contract, and if the goods bad beka dor- 


Saya after they had left the godown then;the buyers’ goods would have been destroyed, and not the 
s ” goods.” « 2 SETG : : : 


_ Mr: Gopalaswami Iyengar’ then relied on the following passage in the judgment 


; oe ; ho : ` ' . 
This too: will not help Mr.. Gopalaswami Iyengar. It is no doubt true that the 
payment of'the price is not a‘ condition. precedent to the ing of the property in 
the-goods.. -Thus, if 4 man selects a particular fountain Sean bays it 'and leaves 
eit in the'shop to go and-fetch the price, and the pen is destroyed by fire before he 
‘returns, he will have. to bear the loss as the pen was appropriated to him irrevocably 
and had become his. propérty before it was destroyed by fire. But, in the present 
case, there was no express or implied assent of the buyer when the appropriation was 
made by. the seller, at his godown, of the particular bales e contract, 
and the.appellants-séllers cannot rely on. section 23 (1) of the Sale of Goods Act 
but only on section 23 (2). : 





1. 4H. & N, 391 (118 Revised Reports 519). g. ALR. 1956 Punj.ary. _ 
2. 110 Revised Reports\875. ‘> : 5 
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The obgervations of Wadsworth, Ofg. C.J., in a Bench decision, Siddique 8 
Co. v. Mysore Textile Agenciss1, to which one of us was & party, at 251, will 
apply to all cases like°these. Those observations are to the following effect:  ~ 


“ Having regard to the terms of section 23 (2) of the Act it must, we think, be held that the sale 
would be completed by the delivery of the goods to the railway for the purpose of transmitting them 
to the bayer provided that the seller did not reserve the right of disposal. Translating this isto the 
terms of ordinary commerce, if the seller delivered the to the railway for comvcyance togself at 
Calcutta there would not be such an appropriation as would title to the purchaser. In order to 
complete the transaction it would be necessary to endorse the railway receipt and deliver it to the 
buyer. If, on the other hand, when this consignment was booked at the railway station in Cochin 
State the railway receipt was made out to the buyer, this would become a document of title vesting 
in the buyer alone the right of ownership in the goods while in transit. The mere fact that the docu- 
ment of title was retained in the custody of the seller, though it might grve him seme equitable lien 
over the goods, would not prevent the title from passing to the buyer.” 


With great respect We agree with the above observations in entirety, and to the 
extent the observations in Firm P.M.R.S. v. B.C.7. & Sons*, differ from them, we 
differ from the Punjab decision and prefer to follow the decision of this Court. 


So we come to the third point, namely, whether the property in the goods passed 
or did not pass to the plaintiffs, because the appellants reserved the right of dispo- 
sal over them by consigning the goods to self and sending the railway receipt to the 
bank which must in the circumstances be held to be the appellants’ agent, directing 
the bank to deliver the railway receipt duly endorsed to the laintiffs only after the 
plaintiffs had paid the bank the money due as per the draft and the bank’s commission 
and the FEES a interest if any. Mr. R. Gopalaswami Iyengar urged that such 
action on the part of the ap aa would only amount to securing the contract price 
before parting with the railway receipt, and that the property in the goods would 
still pass to the buyers, the plaintiffs. He relied on an observation in paragraph 295, 
at page 223, of Volume 29 of Halsbury’s Laws of England, II Edition. But, as Mr. 
Bashyam pointed out, that paragraph itself states in another place that if the seller 
AKE pill of lading to EA own onder, and parts with it to a third person, not the 
buyer, (lie the bank here) Pa E T virtue of his possession of the 

æ bif lading gets the goods, the buyer is held not to have the property so as to enable 
him to recover from the third , notwithstanding that the act of the seller was a 
clear breach of the contract. at would show the o tions of Wadsworth, Ofg. 
Odi in Siddique X Co. v. Mysore Textile Agencies!, to be correct and the observations 

ishan Narain, J., if taken to be to the contrary, in Firm P.M.R.S.v. B.C.F. 8 Sons* 
to be not correct. 


Mr. Gopalaswami Iyengar then relied on a ruling of a Bench of the Allahabad 

igh Court in Pears Lal v. Diwan Singh*, for both the second and the third points. That 

ruling will not also help him. In our opinion, it simply says that the intention of the 
parties would be the governing factor. It says: 


“ The real tlon in all such cases is whether the parties did intend that property should pas 
ark k ¢ true, test, therefore, is what was the mtention of the parties.” 


In other words, each case has to be decided on its own facts, regard being had 
to the intention of the ies under the particular contract. Here we have no doubt 
that the intention of the parties was that the goods had to be delivered at Sattur, 
despite the use of the word ‘despatched’ and that the sellers should have control 
over the goods and the property in them till the buyers paid the price to the bank at 
Tenkasi and got the railway receipt endorsed in their favour, after paying the pricey 
the bank’s commission oad event interest, ifany and nota second beore In 
circumstances, as are proved in this case, the property in the remained till 
then only in the sellers as is clear not only from the ruling in & Co. v. Mysore 
Textile: Agencles1, quoted above, but also from the rulings in The Ford Automobiles v. 
Delhi Motor Co.,* Bank of Morn, Ltd. v. Basrlsin Bros.*, Sunder Singh v..Gulab Singh? 


I. (1947) 1 M.L.J. 249., 4. ALR. 1989 Pom 125. 
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Jagadish Prosad v. Produce Exchange Corporation!, and Governor-General tn Council v. 
Joynarain®, relied on by Mr. Bashyam. Mr. Bashyam relied also on the obser- 
vations of the Supreme Court in C. I. T., Madras v. Mysore Chromits, Limtied?, to the 
following effect : 

“It must, therefore, follow that at the earliest the property in the assed in London where 
tho bil of lading’ was bd aver to the Duper Dank Laig the nee: ge eh nee ir 
exchange.” o 
He also contended that the preps in the goods, covered by the suit contracts, 
passed to the bu only when the railway receipt was handed over duly endorsed 
to the plaintiffs by the South India Bank, Tenkasi, on their paying the amount of the 
draft and the Bank’s commission, and the overdue interest, if any, on 16th March, 
1950, that is, two days after the goods were destroyed by fire in transit. We agree. 


Mr. Gopalaswami Iyengar then relied on the ruling in Ths Parchim*, where the 
i Council held that the presumption rai by the provisions of the 
Sale of Goods Act regarding property covered by a bill of ane taken by the sellers 
in their own name, and not to be handed over to the buyers till the price was paid, 
could be rebutted by proving circumstances to the contrary showing that the sellers 
took the bill of lading in their name only to secure the contract rice, and not with 
the intention of withdrawing the goods from the contract, in which case there will be 
nothing inconsistent with an intention to pass the property, and, therefore, the pro- 
perty may pass cither forthwith subject to the sellers’ lien, or conditionally on 
performance by the buyer of his part of the contract. They added: 
“ Prima facis the tion in such a case a to be that the is to on the 
performant by the Payer ef his part of the SnGAEE aad not forthwith pabject fa esp ee lien- 
uch, however, as the object to be attained, namely, securing the contract price may be attained 
by the seller merely reserving the lien, the inference that the property is to pass on the performance 


a condition only is necessarily and somewhat weak, and may be rebutted by the other arcum- 
stances of the case”, 


They then relied on two very strong circumstances showing that the property in that 
case had passed to the buyer, namel , (i) that the init ship was at the buyer’s 
risk from the moment it was p in it, evidenced by its insurance, by the buyer, 
showing that the property had been intended to pass to the buyer, and secondly that 
the contract was for the sale of the whole cargo of a named ship and that that cargo was 
clearly at the risk of the buyers from a time anterior to the capture. So that decision 
was based on those two exéeptional circumstances. No such exceptional circumstances 
exist here, neither insurance by buyer, nor intention to pass the property to the buyer 
despite the appellants taking the railway receipt in their own name, and sending it to 
a third party, the Bank for being delivered to the buyers only after they paid the 

rice and Bank commission, and got the railway receipt endorsed in their favour. 
So that ruling has no application to this case. 


Mr. Gopalaswami Iy: lastly urged that it is to the advantage of the seller 
that the property in the sold should pass at the earliest ible moment to the 
buyer, and that the appellants-sellers must have intended the property to pass to 
the buyers the moment the contracts under Exhibits B-1 and B-2 were concluded. 
The argument is not convincing. As Pollock and Mulla state, at page 138 of their 
Sale of Goods Act, 1933 Edition : i 

“ It has been that, I ing, it is to the advan of the seller that th 
should pas, at the earliest pomible mement, to the buyer, Naneta er toy eo the property 
think that it serves his interest better to retain pe eri of the goods until some later period, 
until, for instance the price is paid or bill of accepted. Ifhe clearly manifests this intention 
the law will grve effect to it; and the rules of law lai down in the previous section (referring to section 
24) relating to the passing of the property will in consequence be excluded.” 

In the present case, the a pellants, the sellers, by their act, clearly intended that 
the property should pass to the plaintiffs-buyers only after they had paid the price, 
the ’s commission and the overdue interest, if any, at Tenkasi, and got the 





1I. ALR. 1946 Cal. 5. 3- (1955) 8.C.J. 185. 
a. A.I.R. 1948 Pat. oe. ; 4. Ka (1918) A.G. 157. 
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railway receipt taken in the appellants’ name, endorsed by the Bank, as the appellants’ 
agent, in their favour. So, under the provisions of the Salé of Goods Act, as well as 
under the above rulings, the property in the goods remained with the ap ellantf, 
the sellers, on 14th March, 1950, the date when those goods were destroyed by fire. 

This appeal deserves to be and is hereby dismissed with costs. ; ; 
VS. oo Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice BALAKRISHNA AYYAR. 


Velu Pillai .. Petitionsr* 
D. i i 
Sevuga Perumal Pillai ; .. Respondent. 
„Madras High Court ( Side) Rules, rules 45-A (2)—ff ultra vires—Excusing delay in ihs pre- 
sentation of a petition—Sufficient cause—What amounts io. ; 
Rule 41-A (2) of the te Side Rules of the Madras High Court is intra vires as It is within the 
rule-making powers of the High Court under section 122 of the Code of Civil Procedure. The rule 


prescribing a specified number of days for presen ingan application to the Court is a matter of pro- 

cedure and the Court has power by rules framed by ıt to regulate the time relating to procedural 
It is true that, under rule 41-A (2) of the Appa Side Rules the High Court is 

to excuse the delay in presentation of g petition i sufficient cause is shown. The mere fact that the 

petitioner mislaid the Pimndle in his village is not 2 sufficient reason for excusing a long delay of 268 

days 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Courtwill be pleased to` excuse the delay in filing the C.R.P. No..... 
of 1957 (S.R. No. 17267 of 1957) sought to be presented to the High Court to revise 
the order of the Court of the District Munsif of Tirumangalam, dated roth June, 
1956 and made in E.A. No. gg of 1956 in E.P. No. 297 of 1955 in S.C.S. No. 1go of 
1952. æ : i 

øK. Arunachala Sastri, for Petitioner. ` 

M. V. Ganapathi and M. V. Jagannath, for Respondent. ' 

The Court made the following 

Orper.—On 19th June, 1956, the District Munsif of Tirum passed an 
order holding that E.P. No. 297 of 1955 was barred by limitation an that the defen- 
dant was entitled to the refund of a sum of Rs. 7 which he had paid on 1gth Febru- 
àry,, 1956. The decree-holder who seeks to canvass the correctness of this order in 
révision filed a petition which has been numbered as S.R: No: 17267. Under Rule 
41-A (2) of the Appellate Side Rules of this Court, such a petition has to be 
presented within ninety days from the date of the order complained of. The same 
rule empowers the Court to excuse the delay where sufficient cause , is shown to its 
satisfaction. In the present case there was a delay of. 268 days in filing 
the petition. The ohly ground on the basis of which I am invited to excuse the delay 
is that the petitioner mislaid the bundle in his village. That, in my opinion, is not 
a sufficient reason for excusing the delay. 


When I expressed this view, learned counsel for the petitioner put forward the 
contention that Rule 41-A (2) is ultra vires the aime powers of this Court and 
that hé is entitled to come to this Court regardless of the ninety days specified in, 
that rule. In support of this contention he referred to the decision in Abdul Ganny v. 
Mus. Russell. t case cannot help the petitioner because all that was decided’ 
there was that where an Article in the Limitation Act provides a particular period 
of time, it is not open to the Court in exercise of its rule-making powers to reduce 
that period of time. The Court ruled : 


1 








* O.M. No. 4388 of 1957. 2gth January, 1958. 
in Q.R. P. No... of 1957. : : ot 
- 1. ALR. 1930 Rang. 229 (F.B.). 
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“ The High Courts are not entitled rules to abrogate or vary the period of limitation set out 
in the Limitation Act, in respgct E felon to which the provisions of Limitation Act, apply ”. 
The decision in Narasingh Sahai v. Sheo Prasad’, which was next cited does not take 
the petitioner any further. All that the Court decided was : 

E OM 3 ; i in holding that this Court has rule that it 
GAGS ON ie ol Me ee AER 
It mày be mentioned that rule 41-A (2) of the Appellate Side Rules of this Court does 
not in any way touch or alter the period of time prescribed by the Limitation Act. 


In Sennimalai v. Palani*, Coutts-Trotter, J., remarked : 


“Whatever may be the case of the Statute ibing say three years for an action to be brought 
I am quite clear that the articles in the Act limiting applications of this nature which are almost 
entirely interlocutory deal clearly with matters of procedure; and therefore the High Court has 
jurisdiction under section 122 to make the addition to O. g, R.1g.” 
This matter was examined exhaustively by a Full Bench of this Court in Krishnamacha- 
riar v. Srirangammal?, There it was held that a rule framed by this Court applying 
section 5 of the Limitation Act to an application under Order 9, e 13 of 
Civil Procedure Code is inira vires. Learned counsel for the petitioner ed 
that in effect this decision merely gives a concession te persons who may be able to 
produce reasons to the satisfaction of the Court as to why the delay in a particular 
case should be excused. But the principle of the decision cannot be got rid of 
in this manner. The decision shows that the Court has power by rules framed by 
it to regulate or enlarge the time relating to proced matters. The ent 
that the petitioner has a vested right to come up in revision atany time and that the 
decision of the Full Bench does not affect the right of his cannot be accepted. The 
Full Bench decision of this Court was followed in Pandarinath v. Thakoredas*. 


Now, nobody can dispute that a rule framed by a Court directing that certain 
kinds of applications shall resented to certain of its officers is a rule of procedure; 
it may be a matter of detail ; but it is still a matter of procedure. Similarly it 
cannot be controverted that a rule which directs that certain applications should be 
presented within certain hours of the day is also a matter of procedure’ In like 


manner a direction that certain ps ee should be presented before a certain® ` 


time would also be matter of procedure. This is made clear by Coutts-Trotter, J., 
in the judgment, I have already referred to. 


Section 122, Code of Civil Procedure, empowers the High Courts to make rules 
regulating their own procedure and the procedure of the Civil Courts subject to 
their superintendence. The section specifically empowers the High Court by such 
rules not merely to annul or alter any of the rules in the first Schedule of the Code 
but also to add to them. This is a comprehensive power and is sufficient to empower 
the High Court to make a rule of the kind aod in rule 41-A (2). Section 128, 
Code of Qivil Procedure, to which the learned counsel for the petitioner referred, does 
notin any way cut down the ambit of section 122. The first sub-section of section 128 
specifically states that the rules ‘may provide for any matters relating to the procedure 
of civil Courts.’ The enumeration that follows in the ed ace is made 
“without prejudice to the generality of the powers conferred by sub-section (1)”. I 
am clearly of the view that rule 41-A (2) of the EA S Side Rules is intra vires 
of the powers of this Gourt. This petition is, therefore, dismissed with costs. 


7 RM. Petition dismissed. 


reo 


1. A.I.R. 1918 All. 389. 3. (1924) 47 M.L.J. 409: LL.R. 47 Mad. 
2. (1915) 32 I.Q. 975: A.LR. 1917 Mad. 824 EB) 
57 ; 4. ALR. 1929 Bom. a62. 
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y 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


i PRESENT :—MR. JUSTICE SUBRAHMANYAM. aeti poa 
Muthuswami Raja _ +» Petitionsr* >. 
i U. ` 
Ramu Ammal ; bs Respondent j 
e ’ 


Civil Procedure Code (V of 1908), Order 6, ruli x7_—Pmers of Court Amendment of ritten salariat 
'hisr-in-law against fe -in-lawo and brothers-in-law—Father-tn-lato claiming 
as separate properties not liab to partition—Amandmant seeking io add another item to the list of 


~ Any error due to a mistake in a pleadi , such as a written sfatemert, can be permitted to be 
corrected by an amendment made during the pendency of the suit. Whether in any particular 
case the amendment sought would rectify a mistake would depend on the facts of that case. 

Where, in a suit for partition and te possession by a widowed daughter-in-law against her 
father-in-law and brothervin-law, the father-in-law defendant m his written statement claims certain 
items of property as his separate properties and therefore not partible, and subsequently applies for 
amendment of the written statement by adding one more item of property to the list of p jes 
claimed as his te properties, but the ial Court, without considering whether the failure to 
include this item in the original list was or was not duc to a mistake, refuses to allow the amendment 
the Court acts with material irregularity in the exercuc of its jurisdiction, and the order refusing 
to allow the amendment is liable to be set aside by the High Court in revision. ` 


Petition under section 11 5 of Act V of 1908 praying the High Court to ‘revise 
the Order of the Court of the Subordinate Judge of thapuram at Madurai, 
dated 7th July, 1956 and made in I.A. No. 156 of 1956 in O.S. No. 80 of 1955. 


R. Swaminatha Ayyar and S. Venkatesan, for Petitioner. 
A. Sundaram Ayyar, for Respondent. : 


The Court delivered the following oo, l 

._—The petitioner seeks to revise the order of the learned Subordinate 
Judge o Ramanathaparam declining to allow the petitioner to amend his written 
. statgméent. The suit was by the defendant’s daughter-in-law, the widow of his deceas- 
— ~ ~e ed son, for partition and separate ion of the properties which belonged to the 
joint family consisting of the petitioner, the plaintiff’s husband and his brothers. 
‘The petitioner in his written statement gave a list of the Popara which were his 
_ separate properties and admitted by implication the plaintiff’s right to ition and 
separate possession in respect of the other properties in the plaint schedule. By the 
application for amendment which has given rise to this revision petition, the peti- 
tioner prayed that one other item be added to the properties which he claimed as 
his separate property. The learned Subordinate Judge considered that to allow the 
amendment would þe to permit the petitioner to go back on his admission that that 
particular item belonged to the joint family and that the petitioner should not be 

allowed to do so. In that view, he dismissed the petition. -? 


: The learned Subordinate Judge does not say that the petitioner’s failure to 
include this particular item among the items of his separate properties was not due 
to a mistake. Any error due to a mistake could be permitted’ to be corrected by an 
amendment made during the pendency of the suit. Whether in any icular ‘ 
case the amendment would rectify a mistake would depend on the facts of that case. 


The learned advocate for the respondent relies on Shekmasthan Salub,v. Balaram 
Reddit}, in port of his proposition that a party ought not to be allowed“by » 
way of am t to change an earlier allegation made in his pleading. I do not 
think that that ruling supports the proposition in that broad form. In that parti- 
cular case, the cause of action pleaded in the plaint was examined in the written 
statement and certain admissions were made regarding material facts constituting 
the cause of action. The learned Judge held that the defendant should not by an 





* C.R.P. No. 1979 of 1956. i gand November, 1957. 
1. ALR. 1953 Mad. 958. 
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amendment be allowed to fepudiitė those admissions in relation to the material 
facts which constituted the cause of action. That decision cannot be held to apply 
to a case of a mistake in relation to an individual item of property in a case like 
the present. ’ i i 

The l counsel for the respondent relies also on Elayappa Pillai v. Rama- 
swai Fadaya 1, That was a case where the amendment, if allowed, would 
change the cause of action. That again cannot apply to the facts of the present 
case. ' 


I consider that the learned Subordinate Judge acted with material irregularity 
in the exercise of his jurisdiction in.refusing to allow the amendment prayed for. 
The learned Subordinate Judge overlooked the fact that, if the petitioner were held 
to the particular admission made in the statement initially filed in regard to this 
property, the petitioner would be prejudiced in relation not merely to the plaintiff 

ut in relation to his other sons also. The learned Subordinate Judge’s order is 
set aside. The petition is allowed. The written statement will be amended as 
rayed for. The petitioner will, however, pay the plaintiff’s costs in the application 
r amendment in the lower Court and in the Civil Revision Petition in Court. 


P.R.N. —- Revision Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. RAJAGOPALAN, Officiating Chief Justice AND Mr. Justice 
BasHEER AHMED SAYEED. , 


K. P. M. Aboobucker .. Appellanti" 
v. f 
K. Kunhamoo and others .. Respondents. 


ore, Eocene Code (Vf 1508); Ord Oe ar ates bask end oh u 
sold in execution of decree—Interim injunction—If could be ordered agaiast a person who is not a pariy to 

An interim relief is granted to a person in any cause on the footing that he is prima Jicrmcy titled 
to the right claimed in the main relief and the interim relief. 

Hence an interim relief sought for during the pendency of a suit could not be greater in scope 
than what could bo granted in the suit itself after the party has established his right to that relief. 
Whether it be a question of jurisdiction or one of discretion of Court it is a very relevant factor to be 
taken into account in deciding whether a Courtshould or even could grant an interim relief of injunc- 
tion, i when the person against whom the interim injunction sought for is not a party to the 
suit against whom no relief could be granted in the suit itself. 


Sankara Iper v. Muhammad Garni Rowtker, (1995) 70 M.L.J. 257 : I.L.R. 59 Mad. 774, referred 


-and explained. 


Appeal preferred to the High Court against the Order of the Additional Judge, 
City. Qiyi Court, Madras, dated and November, 1957 and made in I.A. No. 832 
of 1957 in O.S. No. 1119 of 1955. 


R. Gopalaswami Ayyangar and K. N. Balasubramanian, for Appellant. 


S. V. Venugopalachari, P. C. Parthasarathi Ayyangar and R. Ramaswami, for 
Respondents. ' 


The Judgment of the Court was delivered by, 


Rajagopalan, 0.C.F.—This is an appeal against the order of the Additional 
Citf Civil Judge, Madran paa on an application preferred under Order 39, rule 1, 
Civil Procedure Code, in O.S. No. 1119 of 1955, refusing to grant the interim in- 
junction asked for by the ap t, the petitioner in the lower Court, against the 
contesting respondent, the decree-holder in G.S. No. 228 of 1954- It should be 
convenient to refer to the decree-holder in C.S. No. 228 of 1954 as the respondent 
in the rest of this judgment. 


1. (1946) 1 M.L.J. 973. 
* C.C.C, Appeal No. ga of 1957. goth December, 1957. 
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I shall first set out the relevant details of what preekded this appeal: Abdulla 
carried on business in timber. It was common ground th&é:he ad bastion dealings 
with the respondent for a number of years. Abdulla died in 1939,qleaving behind 
him his ‘widow and six minor children, three daughters and three tons, of whom, 


the appellant was one. He also left behind a comparatively large t of pro-. 


perties including the business in timber. * _Abdulla’s brother Ummedkutti ‘claimed 
that the business in timber that Abdulla carried on was a partnewhip congern, 
in which the brothers were partners. In the arrangements made subsequent to 
the death of Abdulla, his minor children were represented by their mother as their 

. It may not be necessary to set out all the details of this ent 
or their validity. They constitute the subject-matter of O.S. No. 1119 of 1955, 


' which still remains to be disposed of. After 1941 the business was carried on ‘by 


Ummarkutti and Kunhamoo in partnership. Kunhamoo, the eldest of the sons 
of Abdulla, had by then become sid juris. It should be convenient to refer to Um- 
markutti and Kunhamoo as defendants 1 and 2 ectively in the rest of this judg- 
ment ; they were so arrayed in O.S. No. Hag oF 1955. During the peuency 
of that suit the first defendant died. The. claim of the first defendant in the suit 
was that in the ts that ensued the death of Abdulla; the business and 
some other assets of Abdulla were allotted to the share of defendants 1 and 2. One 
of the daughters of Abdulla filed a suit for ition, C.S. No. 271 of 1952, on the 
Original Side of this Court, which was subsequently transf to the City Civil 
Court and numbered as O.S. No. 1119 of 1955. The appellant who was impleaded 
as defendant 5 supported the claim of the plaintiff in that suit.: There the plea 
was that none of the children of Abdulla who were among his heirs was Seiad by 
the arrangements made ee their minority by their mother, who was not their 
legal ian. The suit was for the partition of the assets of the deceased Abdulla 
including the business in timber which was claimed to be the sole concern of Abdulla, 
in which his brother, the first defendant, had no share. On 13th March, 1953, 
defendants 1 and 2 were appointed Receivers in that suit, among other things to 
conduct the business which was a running one. I have set out these details, on 
Ney sane learned counsel for the appellant relied to support his plea, that there 

ough to show prima facie that the appellant has rights, though they have yet 
to be adjudicated upon, in the properties of Abdulla. 

The first and second defendants, it should be remembered, carried on the busi- 
ness after 1941. They were indebted to the respondent on the dealings between 
them. The respondent supplied timber for their trade even as he had been 
supplying material during the lifetime of Abdulla. Defendants 1 and 2 created 
an equitable mortgage over two sets of immovable .propertics in favour of the res- 
pondent in 1950. It was common ground that these properties also were claimed- 
to be properties of Abdulla, in which his heirs claimed their respective shares in 
O.S. No. 1119 of 1955. The respondent filed G.S. No. 228 of 1954 in the High 
Court on its Öriginal Bide and eventually obtained a decree for the sale of thé by- 
potheca. Before instituting C.S. No. 228 of 1954 the ndent obtained leave 
of the High Court for suing defendants 1 and 2 who had appointed by that 
Court as Receivers in the partition suit. That leave, however, was obtained without 
notice to the parties in the partition suit other than defendants 1 and2. 


Though the respondent knew of the pendency of the suit for ition which 
had been’ instituted in 1952, itself, he did not have the heirs of Abdulla impleaded 
in his suit on the mo . The appellant was thus not a party to the decrewin, 
C.S. No. 228 of 1954.. Similarly the respondent even after he obtained a decree 
in C.S. No. 228 of 1954, was not impleaded as a party defendant in O.S. No. 111 
of 1955. I must make it clear that these are only factual statements, and that 
am not concerned now with the question whether they were necessary or even proper, 
parties or not in the respective suits. 

In execution of the decree in C.S. No. 228 of 1954 the respondent as decree 
holder brought the hypotheca to sale. The sale was proclaimed to be held on 
17th October, 1957. c appellant applied to the learned Additional Judge on 


r 
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27th September, 1957, for thd issue of an interim injunction to restrain the respondent 
from bringing the properpy to sale. The appli tion itself was in proceedings in 
OS. No. 1119 of 1955, in which it should remembered the respondent was 
not a party deffndant. The learned Additional City Civil Ju ismi that 
~} lication on Rnd November, 1957, principally on the ground that the decree in 
ANo. 228 È 1954, in execution of which the property was brought to sale, was 
nota wrongful decree. The learned Judge was obviously of the view that that failed 
to satisfy the réyuirements of Order 39, Tule 1(a), Civil Procedure Code. The appeal 
before us is against that order. 


During the pendency of this a peal, by an order of Ramaswami, J., in C.M. 
P. No. 7655 of 1957, dated 25th November, 1957, though the sale itself was not 
stayed, confirmation of the sale was stayed tilt is disposal of this appeal. The 
adjourned sale was held on 11th December, 1957, the date on which the appeal 
first came on for hearing before us. It was represented to us that the first item was 
sold, and that in the absence of bidders the second item was not sold. I have 
sct out these facts only to complete the narrative, though it may have no bearing 
on the determination of the main question in controversy between the parties. 


What was argued at 1 before us was whether the Court has jurisdiction 
during the pendency of the suit, O.S. No. 1119 of 1955, to grant an injunction under 
Order 39, rule 1(a), Civil Procedure Code, against the respondent, who was himself 
not a party to that suit. The learned counsel for the ndent contended that 
Order 39, rule 1(a), did not confer such a jurisdiction. e learned counsel for 
the appellant pointed out the difference between the language of rule 1 (a) on the 
one hand and that of rules 1 (b) and 2 (1) of Order 39 on the other and urged that the 
scope of rule 1 (a) was 1 and included within it persons who were not themselves 
parties to the suit in which the interim injunction was ht. The learned counsel 
submitted that unlike rule 1 (b) and rule 2(1), rule 1 (a) of Order 9 did not in express 
terms restrict the issue of an injunction only against the defendant in the action. 


In neither Varadacharyulu v. Narasimhacharyulu!, nor Sankara Aliyar v. Muhannad 
Gari Rowthsr*, in which a Division Bench approved of what was laid do 
Phillips, J., in Varadacharyulu v. Narastmhacharyulu1, to both of which the learned 
Additional City Civil Judge referred, did the question arise in the form in which 
it arises before us, whether the words “ danger of being wrongfully sold in execution 
of a decree ” as they occur in rule 1 (a) of Order 39 are wide enough to include within 
them an interim injunction directed to a person who is not himself a party to the 
main suit. 

In Varadacharyulu v. Narastmhacharyulu1, the injunction sought was against the 
defendant in that suit, to restrain him from executing a decree obtairied by him 
against the plaintiff’s father, Phillips, J., observed : 

“It is contended that such an injuncti onan Gra under Order 39, Se an rule g. 
I i t ithin th er, is no i t 
E ee ean ai ee ay rata ney 
The learned Judge held further that the claim of the plaintiff in that suit would 
enot fall within the scope of rule 2 either. It was with reference to rule 2 that the 
learned Judge pointed out : 
“ Itis then argued that rule g would be applicable and that this is an injunction to restrain the 
d committi ‘ other of kind’. The alleged injury is the execution of a 
lawfully obtained Ta order to hol that that does constitute an injury, it is necessary to hold 
that the decree is illegal, for, if the decree is legal, the defendant has every right to execute it and in 
doing so he cannot be said to commit any injury.’ 

The learned Judge did not refer to the other class of cases for which also Order 

39, rule 1 (a) provided, where the y in dispute in a suit is in danger of bei 

wrongfully sold in execution of a decree. Varadacharpuly v. Narasimhacharyulu} 
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cannot therefore be really looked u HER as having deckied what constitutes danger 
of a property being- wrongfully sol execution of a decree. 

In, Sankara Agar v. Muhammad Gani Rowther’, the head-note EA a 


“ In a mortgage suit the appellant against the ta and in a partiti sre ETA 
esate tte emer cm issue was raised as to whether the mortgage sued by tee spre an” 
bear Sam the shares of the respondents. The decision on that issue in th tion was 
parties to be taken as the decision on the issue in the mortgage suit, In the tion 
eit ae tasrtgge was e A On Ge aha es ch ae ents and a decree by t was 
accordingly in the mortgage suit against their shares. ere was no against the decree 
eat ‘Tee easter tn tenia ted to the High Court against decree in the 
tion suit. respondents applied to the High Court under Order 39, rule 1, of the of 


Procedure, for an injunction restraining the appellant from bringing the y of tho res- 
pondents to sale in execution of the decree in the mortgage sult pending appeal ta the partion 


Held, that the injunction applied for could not be granted.” 


Thus the position there also was that the person who sought the injunction 

and the person against whom that injunction was sought were parties to the liti- 

tion during the pendency of which that interim injunction was asked for. 
ey, GJ., pointed out : 


“ This is not a case where the Gk soiebody not a party to the decree is in'dangér.of beats 
sold and that person comes fo with a claim that it is his property and cannot be so 


The case before us is something like that which the learned Chief Justice was 
not called upon to consider in Sankara Ayyar v. Mohammad Gam Rowthert. 

In Sankara Ayyar v. Muhammad Gam Rowther!, the learned Chief Justice observed, 
at page 261 : 

<I Sariin Le hevi Mat, whew a Aee Ta bees pasici agiria a pasty VEO rinek 


caeebings to cbtain en injunction, the Court has no jurisdiction whatever, merely because an is 


pending in another suit, to t an injuncti the ground that the property is in danger 
Prey incense eon pree oanet, taen the ovina wuld a a 
in such cases, i.s., an injunction, than he has in the suit under appeal. Whilst the decree 
, it is a good decree and all steps in execution of it are perfectly legal.” 
W€ther it was really a case of jurisdiction or one of discretion, the scope of 
both of which was governed by Order 39, rule 1 (a), and whether the proposition 
laid down by the learned Chief Justice in the first sentence of the passage I have 
extracted above is not too wide as it stands, if taken out of its context, may have to 
be considered should occasion arise for it, However, if I may say so with respect, 
I find myself in complete agreement with the ciple that underlies the second 
pra ea Ti eee eee ee ee ea st out be ean 
eel eel a suit should not be of greater scope than what could be 
it itself, after the party has established his sight in kedut ty that 
relief In my opinion, that would be a very relevant factor to be taken into account 
in deciding whether a Court should or even could grant such an intęgism=-ecttef, 
especially so when the person against whom the interim injunction is sought is 
not a party to the suit, and against whom no relief could be granted in the suit 
itself. 

Since in my opinion the disposal of the appeal before us can be rested on a « 
fairly narrow basis, I do not consider it necessary to refer to the other cases cited 
during the arguments before us. My attention was not drawn to any reported 
case where a person successfully claimed an injunction against one who wathwgpself 
not a party to the suit or a person who did not claim under a party to this suit, during 
the pendency of which such an injunction was sought. 


The learned counsel for the a t urged that what Order 39, rule 1 (a) 
was that with reference to the property in dispute in a suit there is a danger 
of that property being wrongfully sold in execution of a decree. His further sub- 
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mision was that what was ted was that the execution should be wrongful 
and not that the decree i had been wrongfully obtained. He realised that there 
was no allegation in the pfaint in O.S. No. 119 of 1955 that the ndent had 
committed any ng in obtaining the decree in G.S. No. 228 of 1954. In fact, there 
was nosreferengg at all to the mortgage or the decree in the plaint in O.S. No. 11 19 
assume for the present that the mortgage decree itself was not 
WTO y ob@ined, but that the execution of that decree would be wro „in 
the sense that át would affect adversely the right the appellant claimed in the TO- 
perty brought to sale. It is not quite piam to decide that question in th 
proceedings. Even so, the question remains, whether in the circumstances of this 
case, the appellant is entitled to the relief of interim injunction that he seeks. 


Apart from the fact that the respondent was not a pany to the partition suit 
108: No. 1119 of 1955) none of the parties to that suit including the ap t asked 
or any relief in that suit with reference to the mortgage effected in favour of the 
ndent in 1950 by defendants 1 and 2. That is still the position even after 
Rajagopala Ayyangar, J., pointed out in the course of his judgment in C.S. No. 228 
of 1954 :— i ; - 
“In the written statement. .+..... it is stated that the decree here should make it clèar that in 
the event of C.S. Devan of 1952 (O.S. No. 1119 of 1955) succeeding the liability for the swtclaim 
should be shared by the other heirs who would get an interest in the firm............ The 
hability in this suitis admittedly a liability of the firm which is clear by the Receivers being impleaded 
in the suit and the claim of the Plaintiff in C.S. No. 271 of 1952 (O.S. No. 1119 of 1955) is merely a 
right to the assets of the firm. Those assets would be ascertained after the debts by the 
are discharged, and there cannot be any claim to the assets of the firm cre this decree is discharg- 
ed. In these circumstances, I consider that it is not necessary to introduce any reservation in the 
judgment to clarify the position.” J 
Whether the decree in the mortgage suit is one that would not bind the shares, 
if any, of those other than defendants 1 and 2 in the suit properties, is not, as I under- 
stand it, one of the issues that has been raised for determination in the partition 
suit, independent of the question; whether the determination of such an issue in 
that suit would bind the ndent who was not a party to that suit. Therefore, 
no question could arise in the main suit itself of the grant of even a tion, 
that the mortgage decree was not binding on the heirs of Abdulla, incla e 
appellant. 


An interim relief is granted to a person on the footing that that person is prima 
Jacis entitled to the right, on which is based the claim for the main relief as well as 
the interim relief. That relief is granted as an interim measure till the disposal 
of the suit, in which is to be investigated the validity of the claim of right that has 
been put forward. If no such claim has been t forward in the suit, it means 
at thiexe cau bead occasion for investigation o: such a claim in the suit, there can 
be no justification for the grant of an interim, relief which will just lapse on the ter- 
mination of the suit, but which will leave the parties in the same position in which 

before the institution of the suit, in the course of which the interim relief 
was sought and obtained. That, as I conceive it, is not the scope of Order 39, 
rule 1 (a), Givil Procedure Code. Inthe present case the rights of the respondent, 
the decree-holder in C.S. No. 228 of 193b will remain unaffected. by the disposal 
of the partition suit, O.S. No. 1119 of 1955. 


a question 
eof discretion, I should hold that in such a case the Court should See its dis- 
cretion against the grant of interim injunction. I would go further and hold that 
the Court has no jurisdiction to grant by way of interim relief what could never 
be granted in the main suit itself. It is on this basis that I rest my decision to con- 
firm the order of the learned Additional City Civil J who refused to grant in- 
terim injunction for which the appellant-petitioner applied. 
This appeal is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

$ Present :—Mnr. Justice BAsHEER AHDgD SAYEED. , 
S. Raju Gramani .. Pentoner* 
i 4 


U. 

Srinivasa Gramani is bond 

Madras Court-Fees and Suits Valuation Act (XIV of 1955), section 12 (2)—Objection®by defendant relating 
to Court-fee—lf could be raised only in the coritien statement. a 

Section 12 (2) of the Madras Court-Fees and Suits Valuation Act, 1955, provides that a defen- 
dant in any suit may either by his written statement filed before the first heanng of the suit or befcre 
evidence is recorded on the merits of the claim, plead that the subject-matter of the suit has not been 
properly valued or that the Court-fee paid is insufficient. The word ‘plead’ used in the section is 
wider and is not restricted only to the written statement. A defendant has oppariunity to raise an 
objection relating to Court-fee either at the time of filing his written statement or subsequently by a 
petition supperted by an affidvavit before the evidence is recorded. . 

Petition under section 115 of Act V of 1908 praying the High Court to revise 

the order of the Court of the First Assistant Judge, City Civil Court, Madras, dated 
yth September, 1956 and made in I.A. No. 626 of 1956 in’O.S. No. 1853 of 1955. 


‘G. R. Fagadisan, for Petitioner. 
M. A. Srintoasan and M. A. Rajagopalan, for Respondent. 


The Court delivered the following 

Jupoment.—This Civil Revision Petition is against the order of the learned 
first Assistant City Civil Judge, appointing a Commissioner directing him to find 
out the market value of the suit pro in O.S. No. 1853 of 1955 on the file of this 
Court. The suit is for eviction of the defendant from the pro . The de- 
fendant filed his written statement, but in the written statement he did not raise 
the question of inadequacy of the Court-fee paid for the suit. After the written 
statement having been filed, in a petition supported by an affidavit, the defendant 
raised an issue with regard to me add Court-fee for the suit. After hearing the 
partigudhe learned First Assistant City Civil Judge a pointed a Commissioner to find 
ouytħe market value of the suit property. In this Civil Revision Petition objection 
is taken by the plaintiff that the defendant, not having pleaded in his written state- 
ment that the Court-fee paid was inadequate, was precluded from raising the plea 
with regard to inadequacy of the Court-fee paid in a petition supported by an 
affidavit. 

Mr. Jagadisa Ayyar, appearing on behalf of the petitioner-plaintiff, relies upon 
the angua" of section 12, clause (2) of Madras Act XIV of 1955. That section 
is to the effect that any defendant may, by his written statement filed before the 
first hearing of the suit, or before evidence is recorded on the merits of the claim, 

lead that the subject-matter of the suit has not been properly valued, or that the 
ce paid is not sufficient. The word used is “ plead ” aa the learned coupes The 
petitioner contends that a petition supported by an affidavit cannot be a “ pleading ” 


and that it is not by the language of that section. But in my opinion it 
is too much of a straining of the term “ plead ” to say that the course adopted by 
the ndent is not “‘ pleading’. It is true that an opportunity was available 


to the defendant to raise the question of adequacy of Court-fee paid, when the “ 
written statement was filed, but that opportunity was not availed of. The question 
is whether that opportunity not having been availed of, the defendant agguld be 
precluded from pleading at a later stage as provided for in the section relied ihthat 
the Court-fee paid by the plaintiff is inadequate. If the written statement alone 
is to be considered pleading, then certainly the language used in section 12, clause 
(a) of Madras Act XIV of 1955, that: - 

“ any defendant may, by his written statement filed before the first hearing of the suit or before 
evidence is recorded on the merits of the claim, plead that the subject-matter of the suit has not been 
properly valued, or that the fee paid is not i 
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has no meaning. The seftion provides for opportunities being madé available 
toethe defendany even after he has filed his written statement and before evidence 
is recorded to f plead” that the Court-fee is not adequate. Some significance 
ust be attach@# to this. But Mr. Jagadisa Ayyar argues that by that term ges 
wri statement is filed and before evidence is recorded, would be only 
by eo of arg application for amending the written statement and then by means 
of such an amended written statement raising the question of inadequacy of Court- 
fee paid. In this case that procedure has not been adopted and it is urged that 
the language of the section does not warrant a separate petition for raising the issue 
as to Court-fee. On the other hand, what has been done by the defendant is that 
he went to the Court by way of an application or petition supported by an affidavit 
raising the question of inadequacy of Cutie paid. I do not think that the learned 
counsel for the petitioner is right in contending that if the defendant fails to avail 
of the opportunity given to him to raise the question of Court-fee in his written state- 
ment or if he has not asked for an amendment of the written statement in order 
to enable him to raise the question of inadequacy of Court-fee, he is precluded from 
raising it by means of a petition supported by an affidavit. In my view, the term, 
‘ pleading ’ or ‘ pleadings ’ is comprehensive enough not merely to include a written 
statement and plaint, but also a petition for the purpose of either amending the 
written statement, or plaint, or even for raising any questions which require to be 
considered by Court. Therefore, the-procedure adopted by the defendant in this 
case cannot by any means be said to be not warranted by the language used in 
section 12, clause (2) of Madras Act XIV of 1955. Surely some significance must 
be attached to the clause in this case, namely “ or before evidence is recorded on 
the merits of the claim may plead ”. In this case after the written statement was 
filed, the evidence has not yet been recorded ; and before the evidence is recorded, 
the defendant might either apply to Court for permission to amend the written 
statement, or if that is not done, it is open to him to approach the Court with a 
petition raising the question of inadequacy of Court-fee. As the petition is, as much 
a pleading as an application for an amendment of the written deere nape ed 
mind the plea taken by the learned counsel for the petitioner seems to be ra 
too technical ; and I do not think that the ends of justice should be allowed to be 
defeated by any such technical plea. . 


It is no doubt true that the question of Court-fee is a matter primarily that of 
the Court and plaintiff, but when an opportunity is given to a defendant to plead 
that the subject-matter of the suit is not properly valued or that the Court-fee paid 
is not adequate, then certainly the defendant must be allowed to exercise that right, 
and in exercising that right he should adopt one of the two procedures refe to 
above. He might come to the Court by way of a petition for amendment of the 
written statement or he might ask the Court by means of a petition supported by 
an AMA that the question of Court-fee may be determined. It is the latter 
procedure that has been adopted by the defendant in the present case. I do not 
think that that procedure is unwarranted by any means. 

The learned First Assistant City Civil Judge has done the right thing in having 
«appointed a Commissioner to find out the market value of the suit pro - No 
doubt, advantage or disadvantage might ensue from the amendment of valuation’ 
and Court-fee in the plaint, but that advantage or disadvantage is for both the 
parti depends largely upon how exactly the suit turns out to be in the course 
of trial and hearing. Therefore, I am inclined to agree with the decision of the 
learned First Assistant City Civil Judge, and dismiss this Civil Revision Petition. 
I do not think that I need order costs in this petition. 

R. M. Petition dismissed. 


— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mkz, JUSTIOE SUBRAHMANYAM, \ 
S. M. Ranganatha Naicker ge i a 


U. 

B. Govindaswamy Naidu and another .. Respondent, 

Madrar Cily peA Hip fet Act (LI ef 1902), section 9. GUE aE Mes ing of — 
Lassee—. est of traasferred— Ejectment petition ag sub-lesses tation 
eee ad Salar ad ama PR a lle 

The interest of a leasee of a plot of land is an interest in land e of transfer within the meaning 
of the Sen to section g (1) of the Madras City Tenants’ Protection Act, 1ga@. The only 
interest w a lessee owns in the land leased is his interest as lessee under the owner and that 
interest is clearly capable of being conveyed. ° 

An application under section g (1) of the Act can only lie against the landlord who has filed an 
application under section 41 of the Presidency Small Cause Courts Act. The owner of the land 
who has not filed such a petition is not a necessary or proper party to a petition under section 9 (1) 
of the City Tenants’ Protection Act, filed by the sub-lessce against the original leasee. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 

the order of the Court of the Small Causes at Madras, dated 13th February, 1956, 
and made in M.P. No. 2562 of 1955 in Ejectment Suit No. 117 of 1955. 


G. Venkataraman, for Petitioner. 
M. V. Gopalaratnam, for Respondent No. 1. 
V. Ramaswami and G. Ramanujam, for Respondent No, 2. 
The Court made the following 
Orper.—The first mdent instituted an appuration against the petitioner 
in the Small Cause Court, , in ejectment, under section 41 of the Presidency 
Small Cause Courts Act. The first respondent alleged in that petition that he had 
e property on lease from the Administrator-General who was managing 
estate of a minor and that the estate was handed over by the Administrator- 
General to the owner in 1955. The first ER pleaded further that he had 
attorned to the guardian of the minor. and that he continued to be the lessee of 
the property involved in this litigation. The of land concerned in the a 
lication formed part of a much larger plot. e first ndent alleged that fe 
d taken that plot on lease from the Administrator-Gen and that he continued 
as lessee of that larger plot under-the owner. He alleged further that that 
plot was divided into several parcels, one of which formed the parcel, to which 
the application in the Small Cause Court related and which was sub-leased by the 
first respondent to the petitioner. There seems to have been some controversy 
in the Small Cause Court between the petitioner and the first respond i 
the precise relationship between them. The petitioner appears to have all in the 
Small Cause Court that the first respondent was a mere agent for collection of rents, 
originally under the Administrator-General and dy ta eae under the owner. To- 
day, however, Mr. G. Venkatraman, appearing for the petitioner, abandoned that 
plea that the first respondent was a mere agent for collection of rents and requ 
‘me to hear this petition on the basis that the first respondent had been a lessee under 
the Administrator-General and became lessee thereafter under*the own d that 
the petitioner was, and contintes to be, sub-lessee under the first ndent™ This 
penen is therefore heard and decided on that basis. Both the applications in the 
mall Cause Court filed under section 41 of the Presidency Small Cause Courts 
Act and the petition under section g (1) of City Tenants Protection Act will be heard 
in the lower Court on the basis that the first mdent is lessee under the owner 
and that the petitioner is sub-lessee under the respondent, 


Under section 9, the petitioner filed a petition that the first ndent-landlord 
be directed to sell the land for a price to be fixed by the Court. To that petition, 
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the petitioner made the respondent and the second ndent parties. The 
second respondent, according to the learned advocate for the respondents, is the > 
mother of the fninor to whom the property belongs. She says that she does not 4 

ve any in of her own in the property. The learned counsel for the petitioner 

t he not know whether the property belongs to the mother or to her 

daughter. Iņ any event, an application under section g (1) of the City Tenants 
Protection Act can lie only against the landlord who has filed an application under 
section 41 of the Presidency Small Cause Courts Act. Since neither the owner, 
namely, the minor girl nor her mother, namely, the 2nd respondent filed any appli- 
cation in ejectment, the second respondent was not a or proper party 
to the petition see the petitioner under section g (1) of the City Tenants’ Pro- 
tection Act. She will be exonerated from the aoplicatian filed by the petitioner 
under section g (1). 


We have now to consider the petition filed by the petitioner (sub-lessee) under 
section g (1) of the City Tenants Protection Act as inst the first respondent 
(lessee). The learned Registrar, Small Cause Court, who heard the petition said 
that the petitioner was not entitled to relief and dismissed the petition. He gave 
two reasons in support of that order. The first is that the petitioner was not en- 
titled to compensation under section g of the Madras City Tenants’ Protection 
Act. Section g entitles a tenant who has constructed any building on the land to 
compensation for such construction. The learned Registrar overlooked the 
schedule of property which includes a superstructure constructed on the site. 
The learned counsel for the respondent concedes quite fairly that that particular 
reason given by the Registrar cannot be pee 


The second reason given by the learned Registrar is that the first respondent 
did not have power to transfer the interest which he had in the pro . Itis 
difficult to follow the learned Registrar’s reasoning. Section g (1) of the City Tenants’ 
Protection Act enacts: . - 

“Any tenant who is entitled to tion under section 9 and against whom....,.a proceed- 
ing under section 41 of the Presidency mall Cause Courts Act has been taken by (he DitMed may - 
Enasi apply to the Court for an order that the landlord be directed to sell the land for a price to c 
be fixed by the Ccurt’’. 

The Explanation to the section thus defines land : 

“Land” means the interests of the landlord in the land and all other interests which he can 
convey under any power......... Vecsevees id 
The first respondent’s own allegation in the application which he filed 
was that he was a lessee under the owner. The interest of a lessee is an 
interest in land capable of transfer. It is difficult to see why the learned Regis- 
trar thought that the first ndent’s interest in the land could not be transferred. 
bers ane misunders the meaning and scope of the expression “ all other 
in hich he can convey under any power”. That phrase is added so as 
to confer on the Court to compel the landlord to transfer not merely the in- 
terest which he owns for his own benefit but also any other interest which, by reason 
of any power conferred on him by some other person, he could transfer. It is not 

e the petitioner’s case that the first ndent has power to transfer any interest which 
he doe not himself own in the land. The only interest which the first respondent 
owns in the land is his interest as lessee under the owner. That interest is clearly 
ca of being conveyed. 
The order of the Registrar, Small Cause Court, is set aside. The second res- 
ndent is exonerated in the petition filed under section g (1) of the City Tenant’ 
tection Act in the lower Court. The Registrar will restore the petition to its 
original number on his file and will proceed to pass an order directing the landlord 
to sell the land for a price to be fixed by the Registrar, the land being the interest 
of the first respondent as lessee so far as the lease relates to this particular parcel 
of land. 
The parties will bear their own costs in this Civil Revision Petition. 
P.R.N, = Petition allowed ; Order set asids. 
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PRESENT :—Mr. JusTiczg RAMASWAMI bd 
T. W. Dhanalakshmi and others .. Qettioners*. 

Maes Hiara oad partes ocean def (ETX af Osi) Hio 5 62, ree 
Scope and effect of—Certificats under section B7—kRfet of —Enforcement qf —Pomwers of ate—Remedy of 
party agerieved—Swit under section 62—Application for tyjunction restraining or anforcdmant of 
cerbificate—Meatntainabrlity. 


The powers of a Magitrate under section 87 of the Madras Hindu Religious and Chantable 
Endowments Act are neither more nor less than that of an executing Courrt. He cannot go behmd 
the certificate issued by the Commissioner but must take it asitstands. He has no power to entertain 
any objection to the validity, legality or correctness of it, or to the jurisdiction of the avthorityiimong 
the certificate. He cannot alter, vary or add to its terms even by consent of partics ; nor is he cntitle 
to refuse to execute it. 7 

Jai Nara v. Kedar Nath, (1956) 1 M.L.J. (S.C.) 151 : (1956) S.C.J. 301 : (1956) An W.R. (5.G.) 
151, Kannayakka v. Nar (1946) 2 M.L.J. oT Nees Didak v. Va kairaa Dikshitulu, 
(1953) 2 M.L.J. 550, relied on. , 
The only remedy of an aggrieved party is to file a suit which is specifically excluded from the 
bar of section 9g of the Act as well as the consequences arising from the second proviso to section 87. 


The suit contemplated which, by reason of the third proviso to section 87, can be maintained 
in a civil Court is one which arises under section 57, which enumerates the junsdiction of the Deputy 
Commissioner. Section 57 (c) enables him to decide whether any property or money is a religious 
endowment and it is under this power that he is able to issue the cate contemplated in section 
87. ; 


Any patty aggrieved by the decision of the Commissioner or the Deputy Commissioner has the 
right to file a suit which is i y taken out of the operation of the bar under section gg and 
the conclusive effect of the certificate under the second proviso to section 87. 


- In the case of such a suit, the Court may modify or cancel the order, but it has no power to stay 

the order of the Commissioner or Deputy Gonimiiciocer, pending disposal of the suit, as provided 

in section 62. Therefore, in view of sections 57, 62, 87 and 93, an application for the issue of an injunc- 

tion restraining the cxcgution or enforcement of the oartibeste issued under section 87, pending the 

raul of the suit is incompetent and has to be dismissed without any examination of the merits 
toge 


+ 


-law reviewed. 
Petition praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to issue an injunction restraining the Respondent 


from enforcing the order of the Deputy Commissioner, Hindu Religious and Charit- 
able Endowments Board, Coimbatore, in C. No. 1014r of 1956, dated 11th February, 
1957, pending C.C.C. A. No. 81 of 1957, preferred to the Pizh Court against the 
order of the City Civil Court of Madras, dated 14th September, 1957, in I.A. 
No. 459 of 1957 in O.S. No. 872 of 1957. 


U. Somasundaram, R. Thirumalatsami Naldu and P. Kothandaraman, for Petitioners. 
The Court made the following — 


Orver.—This is an application for the issue of an ad interim injunction pending 
disposal of C.C.C. A. No. 81 of 1957. 


The facts are: In Tiruvanmiyur there is a temple by name Sri Maruntheswara- , 
swami temple. It is represented by its executive officer, Umapathi Desikar. Among 
the properties claimed as temple endowments there is an item, viz., house bearing 
door No. 21, Mari Chetti Street, Mylapore. The executive officer a pli ra 
certificate under section 87 of the Hindu Religious and Charitable Endowme@ntse 
Act, 1951, on account of his being obstructed or prevented in taking 
possession of this E EFA by persons claiming under a former trustee, one Kanda- 
swami Chettiar. The owments Commissioner, following the procedure prescribed 
in section 87, has issued a certificate. Thereupon the petitioners claiming under 
the former trustee have filed O.S. No. 872 of 1957 in the City Civil Court, Madras, 
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for the reliefs of declaratioy,, etc., that the property in question is not a religious endow- 
t but it is joint famil¥ property belonging to the y of Kandaswami Chettiar. 
The petitione filed an application for an interim injunction restraining Umapathi 








“cae l ed City Civil Ju took upon himself the wholly supererogatory 
ing at great l the merits of the petitioners’ case and came to 
the ‘conclusion that the petitioners have not adduced any prima facie evidence to 
show that the suit property is Pe Bera of Kandaswami Chettiar and Subbaraya 
Chettiar and that on the other the temple had adduced prima facie evidence 
showing that it constitutes a temple endowment and that the balance of convenience 
lay in ae of the temple, because the temple having obtained a valid certificate 
under the Act, it follows that possession should go to temple till the petitioners 
are able to establish their title to the property. In addition, it was also clear that 
the petitioners would not suffer any irreparable injury by possession being taken 
by the temple. Therefore, applying the principles for granting or withholding 
an injunction, the learned City Civil Judge on the merits came to the conclusion 
that the petitioners were not entitled to the injunctions asked for and dismissed 
the application. Hence the Appeal and the application for interim injunction. 


I have just now mentioned deliberately that the learned City Civil Judge had 
taken upon himself the wholly supererogatory task of examining the claim put forward 
by the petitioners on merits. Ün fact the order of the learned City Civil Judge 
shows an inadequate comprehension of the relevant sections of the Hindu Religious 
and Charitable Endowments Act apparently on account of the fact that the relevant 
provisions were not placed before him by the advocates appearing on either side. 
The relevant sections are sections 87, 93, 62 and 57 of the Hindu Religious and 
Charitable Endowments Act. 


The e tEe 87 has recently been discussed by me in In re 


Mudali and others+, wherein I have reviewed the entire previous case-law on the subject. 
Section ieee bia the issue of a certificate by the Commissioner after giving notice 
to the affe persons and hearing their objections, if any. There is an ap TO- 


vided from the order of the Deputy Commissioner. On the issue of such a certificate 
and after the disposal of the appeal, if any, the lawfully appointed trustee or exe- 
cutive officer has got to present it to the Magistrate of the First Class having juris- 
diction and that Magistrate on such an application has to dirgct delivery to the 
person appointed as aforesaid, possession of the religious institution, records, 
accounts or properties thereof, as the case may be, comprised in the certificate. The 
powers of an executing Court have been repeatedly laid down in a long line of de- 
cisions which have been set out in an analytical and exhaustive statement of the case- 
law at page 6go and following section 38, No. 8 of the A.I.R. Commentaries on the 
iyi! Procedure Code, 6th Edition (1957) Vol. 1, and also in the foot-notes to Mulla’s 
ivil Procedure, rath edition, Vol. 1, 166. The latest and final 
pronouncement is that of the Supreme Court in Fal Narain v. Kedar Nath*. The 
powers of a Magistrate under section 87 are neither more nor less than that of an 
executing Court. He cannot go behind the certificate. He must take the certi- 
e ficate as it stands. He has no power to entertain any objection as to the validity 
of the certificate or the legality or correctness of it or that the Court which passed 
it had no jurisdiction to it. He cannot alter, vary or add to its terms even by 
co parties. He is not entitled to refuse to execute it. See Kinnayakka v. 
«Nffanappayya*, Prattipatt Dandiah v. Venkatarama Diskshitulu*, overruling Narasimha- 
charyulu v. Kotayya®, and subsequently followed in Arishnaswam! Ayyangar v. Veeranna 
Chetty*, Chidambaram Chetty v. Stats’, Pubbiri alias Perumal Goundan v. Govinda MudaHar®, ` 
Marudan and two others v. Perumal and Suppayyan’. 


— 
I. Cr.R.C. No. 740 of 1957. 6. Cri. R. C. No. 849 of 1956. 
a. (1956) S.C.J. gor: (1996) An. W.R. 7. (Gd. R.C. Nas 4 of (1957). Since 
(1958) 1 LJ. 
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The chly remedy of an aggrieved is to file aNquit and the filing of such 


a suit is specifically excluded from the bar of section 93 of the Act aswell as the com 
sequences arising from the second proviso to section 87. Section}p3 lays down : 
“ No suit or other legal proceeding in respect of the administration or managment of a religi 


institution or any other matter or dispute for det or deciding which’ prdimsico in 
this Act shall be tnstituted in any Court of law, cx except under, and in conformity , the provisions 
of this Act.’ £ 

The second proviso to section 87 states : ~ 


“ Provided also that for the purpose of proceedings under this section, the certificate aforesaid 
shall be conchusive evidence that the properties to which it relates belong to the religious instituticn’’. 

In the other words, but for the third proviso to section 87 which lays down 

“ Provided further that ‘nothing contained in this section shall bar the institution 
of a suit by erson aggrieved by an order under this section for establjshing 
his title to the said property,” by reason of section 93 as well as the second proviso 
to section 87, no one would be allowed to agitate in a civil Court a claim of title to 
the property which has been held to be a bs ei endowment by the Commissioner 
and is comprised in the certificate as such. 

The suit which by reason of the third proviso to section 87 can be maintained 
in a civil Court is one which arises under section 57 of the Act. Section 57 enu- 
merates the jurisdiction of the Deputy Commissioner. Clause (c) enables Yim to 
decide PE any property or money is a religious endowment. It is only by 
reason of this jurisdiction that he is empowered to enquire into the question whether 
certain property is a religious endowment or not and he is able to issue the certificate 
contemplated in section 87. Section 57 is jurisdictional and section 87 is procedural. 


In regard to a decision by the Commissioner ee to any matter specified 
in section 57, any p aggrieved can file a suit and which suit is specifically taken 
out of the operation of section 93 and the conclusive effect of the certificate under 
the second proviso D section 87. In the case of such a suit the Court may modify 
or cancel suċh an order, but it shall have no power to stay the Commissioner’s order 
of the suit as provided in section 62 of the Act. This has been 

ined in Nallamuthu Chimpireppa, In re}. 


The net result of this analysis is that this application for issue of an injunction 
has got to be dismissed and is hereby dismissed. 


P.R.N. — Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mak. Justidz RAMASWAMI. 
S. R. M. S. Chidambaram Chettiar .. Petitioner" 


Madras Hindu Religious and Charitable Endowments Act (XIX section 87—S. 
Sor eee. ceriyficate—Nature— Jurisdiction Magivals op ng po bend 4 a ate Poe ae 
aR a ee ESE a Ae Piven 


trustee but also others including a person or deriving title from a trustee and a person not 
entitled to be in possession. A ie a a ia eA EE that he « 
is not a trustee but that his father was a trustee is not ee Paaa und 
section 87 of the Act are in the nature of execution proceedings, and he I ceed Magistrate is in 
the same position as an executing Court. He is therefore pre a aera cate 
on its merits and is bound to orce it, taking it as it stands, , Without hin, Mensa 

to the terms thereof even on of parici. The Magistrate is bound to t delivery oe 
property and records, etc., though the party proceeded against does not acmit the title of the temple 
or endowment, A plea by the party proceeded against that the lands are held by | him asinam only 
burdened with service for performing a kattalai cannot be entertained or gone into. 


Praitipati Dondiah v. Venkatarama Dikshutalu, (1953) 2 M.L.J. 550, followed. 


Parankusam Ranganayakwlu v. P. Venkatanarasimhayya, (1949) 1 MLL.J. 200 and Nar v. 
Ketaya, (1952) a M.L.J. 217, not followed. 


1. (1952) a M.LJ. 441. 
*Cr.R.C. No. 466 of 1957. I uly, 1957. 
(Cr,R,P. No. 456 of 1957). } gagapi 


oie i ° 
y CEDA CHETTIAR, Jn re (Ramaswami, 7.) 815 
Petition under sectj6ns 435 and 439 of the Code of Criminal Procedure, 1898, 


*praying the h Court to revise the order of the Court of the District Magistrate 
udicial), Jþuth Arcot at Cuddalore, dated 16th May, 1957 and made in 


Criminal . No. 31 of 1957. 
T. A. Redd, for Petitioner. 
` F. y. hnan for Public Prosecutor (P. S. Kallasam) for State. 


The Court made the following 


Orver.—This is a Revision sought to be filed against the order made by the 
learned District nga wa of South Arcot at Cuddalore in Cr.M.P. No. 31 of 1957, 
under section 87 of the Madras Hindu Religious and Charitable Endowments 
Act. 

The facts are :—The temple of Sri Patelisvaraswami, Tirupapuliyur, through 
its Executive Officer, obtained a certificate relating to the properties under con- 
sideration that they belong to the temple. The said ificate has been issued 
by the Deputy Commissioner in his pos bearing No. 14810 of 1956, after 
an opportunity was given to the petitioner before us to put forth his contentions, 
if any, while he and others were resisting and pve the temple from taking 

ion of the properties. On es. certificate, an application has 
been filed before the District Magistrate, Cuddalore, for execution of the same. 
Before the District Magistrate the petitioner herein contended that he has not been 
the trustee but that his father was and, therefore, he did not come under section 87 
of the Act ; and secondly, that the petitioner has been holding the lands as Inim 
burdened with service for performing the milk kattalai which has been regularly 
performed. : í 

The learned District Magistrate overruled both these contentions and directed 
the temple being put in possession of the lands covered by the certificate, free 
of all obstruction by this petitioner and others. Hence this Revision Case. 


On both the points I am of the same opinion as the learned Disini Magis- a 
trate and here are my reasons: a 


Point 1.—In advancing this argument, the terms of section 87 have been overs 
looked. Section 87 covers not only a trustee, office-holder or servant of the religiou- 
institution who has been dismissed or suspended from his office, but also persons other- 
wise not entitled to be in possession or any person claiming or deriving title from such 
trustee, office-holder, or servant, not being a person claiming in good faith to be 
in possession on his own account or on account of some poe not being such 
trustee, officer-holder or servant. ‘The section is comprehensive enough to take 
this petitioner. This point fails. 

rere i 2.—It is well settled that proceedings for delivery under section 87 of the — 
Act in the nature of execution proceedings by reason of the proviso contained 
in the section itself, which requires the Commissioner to bear the parties likely to 
be affected and consider their objections, if any, before issuing the certificate. It 
is also well settled law in this State that the executing Court has no jurisdiction 
° to question the correctness, legality or propriety of the decrees which it is called 
upon to execute. A Court executing a decree cannot go behind the decree. 
It must take the decree as it stands. The Court executing a decree 
alter, vary or add to the terms of the decree even by consent of parties: 
* YVenkatasubba Rao v. G. Venkataramanayya!, Muthia w. Vesrammal*, Venkatachala 
Reddi v. Venkatarama Reddi*, Appa Rao v. Krishna Iyengar*, Gomathl v. Komandur*, 
Rangaswami v. Tirupathi*, Kumaretta v. Sabapathy’, Nathan v. Samson®. Thus a Dis- 
trict Judge moved under section 70 (2) of the Hindu Religious Endowments Act 
is in the same position as any other executing Court and is precluded from 





I. (1 1 M.LJ. 56: ADR. 1 Mad. e. (1 I.L.R. 27 Mad. 118. 

397. aa IA ia & 1961 4 ML]. 413 : I.L R.28 Mad. 26. 
2. (1887) I.L.R. 10 Mad. 283 (F.B.). 7. (1 16 M.L.J. 545 : LL.R. 30 Med. g6. 
3: figon I.L.R. 24 Mad. 665. 8. (1931) I.L.R. 9 ang. 480. Notes of 
4- (1901) LL.R. 25 Mad. 537. Unreported Cascs (Madh. B.) 5639. 
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examining it on its merits but is bound to enforce it ; a Tirta Swamdlar v. 
President of the Board of the Commissioners, H. R. E., Madras*, President of the Board of 
Commissioners of H. R. E., Madras v. Lakshminda Tirta Swamiar?, also Lanka 
Ramiah v. President, H. R. E. Board, Madras*, and H. R. E. Board. Koteswara*, 
President, H. R. E. Board, Madras v. Nagaratkina Mudaliar*, and Mahadermdipt” 
President, H. R. E. Board, Madras*, j 


Happel, J., held in Kinnayakka Ballal v. Narnappayya’, that an application for 
delivery under section 78 of the earlier Act (corresponding to section 87 of the 
present Act) was in the nature of an application for execution and it is not open 
to a person objecting to the application for delivery made under the Act to 
question the order of appointment of trustee who has made the application. 


Satyanarayana Rao, J., who delivered the Judgment of the Division Bench 
in Parankusam Ranganayakulu v. P. Venkatanarasimhayya*, expressed inability to concur 
in the opinion of Happel, J., on the ground that the order of the accordi 
to the law then embodied in the section contemplated no enquiry. The learn 
Judge stated that : 

“there would be considerable force in the contenticn that an bcetion for delivery was in 

the nature of an application for execution, if there was a prior order of the Board between the parties 
holding that the property belonged to the temple or the trust.” 
He instanced the case of Baljnath Sahat v. Ramgut Singh®, to show that the case 
before him lacked the elements to be found in the Privy Council case. That was 
a case where a certificate was issued by the Collector specifying the sum of arrears 
of revenue due and the person from whom it was due. The certificate was treated 
by reason of the language of section 7 of the Bengal Act VII of 1880 (Public Demands 
Recovery Act) as having the effect of a decree and proceedings in pursuance thereof 
as in the nature of execution proceedings. Similar provisions have been made in 
section 87 of the present Act. 


The grounds on which the Division Bench refused to treat the order of the 
Board decree and an application for delivery as one in enforcement of the right 
=~ given@fereunder no longer exist. 

Then there were two conflicting decisions of this Court one by Basheer Ahmed 
Sayeed, J., in Vedantam Narasimhacharyulu v. P. Ko 10, and another Nallamuthu 
Chimpirayya, In rett, decided by me. Basheer Ahm Sayeed, J., seemed to imply 
that section 87 permitted a summary enquiry and I held that no such enquiry was 
permissible, because the proceedings initiated under section 87 were in the nature 
of execution proceedings. It is true that I made some observations and defined 
the procedure to be adopted by the Magistrate which, on further reflection, I find are 
not warranted by the terms of the section, which requires the Magistrate only to 
find out whether the applicant has been appointed as a trustee or whether the proper- 
ties included in the application are comprised in the certificate granted by 
missioner. ‘This was correctly pointed out in an article published at page 21 of the 
Journal section in (1 52) 2M.L.J. In these circumstances the papers were placed 
before the learned Chi Justice for the matter being posted belore a Bench. The 
order of reference and the decision of the Bench to which I was a party are reported 
as Pratipa Dandiah v. Venkatarama Dikshutulu1*, The Judgment of the Bench was 
delivered by Subba Rao, J., (as he then was) and he held that if the conditions of 
section 87 are complied with, the Mae is bound to direct deliveryygf the 
property and records to the applicant though the Archaka did not admit the ` 
of the temple. Parankusam Rangacharyulu v. P. Venkatanarasimhayya®, was dissented 
from and Narasimhacharyulu v. Kotayya>®, was overruled. 





1. (1932) 65 M.L.J. 364: 1.L.R. 56 Mad. i ER 2 M.L. J. 111. 


712 1949) 1 M.L.J. 200. 
2. (1934) 68 M.L.J. 200. 9. BoE) L.R.23 I.A. 45: LLR. 29 Cal. 
3 (is 68 ML.J. 494. 775 (P.C.). 
4 (1937) a M.L.J. 419: AI.R. 1937 Mad 10. 1982) 2 M.L.J. 217. 
852. II. sea a ee - 441. 
5. (1935) 68 M.L.J. 549. tg. (1953) 2 ML. 35 
§ 1995 MWN. 984.” 
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Bearing these princips in mind, if we examine the facts of this case, we find 
that in these p i ore the learned District Magistrate the céntention that 
these lands only burdened with service of milk kattalai cannot be gone into. 
The remedy gf the petitioners is to file a civil suit, if so advised. This point also 


fails. 
wI the t, this Revision Case is dismissed. 
` PRN. H Revision dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice RAJAGOPALA AYYANGAR. 


Annamalai pis Chatram by Trustees, N.N.C. Ar. Rm. Aruna- 

chalam Chettiar and others í .. Petitionsrs* 
p v. i 
K. Ramabhadra Vandayar and others .. Respondents. 


Tanjore Tenants and Pannayal Protection Act (XIV » Section and (2) and Madras Cultiva- 
ting Taranis Protacton Ament Aci GLY of tie); cca p A a A Ua epitope ae 


The territorial extent of the Tanjore Tenants and Pannayal Protection Act, 1 52, was primarily 
restricted to the District of Tanjore and the operation of the Madras Cultivating onani rotection 
Act, 1955, as originally was confined to areas outside the arca to which the Tanjore Act 
ied and has left the Tanjore Act wholly unaffected. But, by the Amending Act (XTV of 1956) 
the territorial operation of the Cultivating Tenants Protection Act, 1955, was extended to the whole 
of the State, in ing the area governed by the Tanjore Act. Section 10 of the Amen Act of 
1956 yeaa vides for the inter-relation between the provisions of the two enactments. Since the 
ision tissection 19: (a) of the Tanjore Act are not overridden by any contrary ision of the 
trvating Tenants Protection Act the provisions of sections 10 and 11 of the Amending Act of 1956 
relating to transfer of proceedings cannot apply to cases under section 19 (a) of the Tanjore Act as 
there is no provision in the Act of 1 correspond; to section 1g (2) of the Act of 1952. The 
appellate jurisdiction of the Revenue Court under section 13 (2) of the jore Act is not therefore 
in any way affected by the Madras Act XIV of 1956. Similarly a ves ight of appeal under 
section 19 (2) of the Tanjore Act to the Revenue Court from a decision of the ciliation Officer, 
lea sied ehi E cannot be taken away by the ere Eetika cice A (2) a a e—a 
vating Tenants Protection (Amendment) Act (XIV of 1956) superseded the powers of the ilia- emmm ~ 
tion Ofer under section 13 (1) of the Tanjore Act. If at the commencement of the Amending Act 
any proceedings under section 13 (1) of the Tanjore Act were pending they would be disposed of 
by the Revenue Divisional Officer under the later Act. But where no such proceedings were pending 
but were di of before the new Act, the right of ap under the original Act cannot be ti ken 
away, th the claim as to restoration to possession by a cultivating tenant under section 1g (1) 
of the Tanjore Act is also covered by section 4 of the tivating Tehants Protection Act. 


Petition praying that in the circumstances stated therein and in the affidavit 
filed therewith the High Court will be pleased to call for the records in L.Dis. No. 
317-56-B, dated 23rd October, 1956, on the file of the Revenue Court, Kumbakonam, 
and to issue a writ of mandamus directing the Revenue Court, Kumbakonam, to 
emm the appeal and dispose of it according to law. 

D. Ramaswami Ayyangar, T. R. Srinivasan and O. K. Ramalingam, for Petitioners. 


The Additional Government Pleader (K. Vesraswami), T. S. Kuppuswami Ayyar 
and K. S. Naidu, for Respondents. 
The Court delivered the following A 
GMENT.—These three petitions have been heard together as they raise a rela- 
` vp: as regards the effect and construction of the Madras Cultivating Tenants 
(Amendment) Act, XIV of 1956. The precise questions involved in the Writ Peti- 
tion and in the Civil Revision Petitions are slightly different and they would there- 
fore, be dealt with separately. I shall first deal with W.P. No. 39 of 1957. 


The petitioners are landlords in the District of Tanjore in their character as 
trustees fe chatram charity which owns about 42 acres of wet lands. These lands 





+ ®W.P. No. 99 of 1947. i 18th December, 1957. 
(QR.Ps. Nos. 45 andae of 1957.) R 
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were leased to certain persons who were cultivating tenan'y as defined by the Tanjore 
Tenants and . Pannaiyal Protection Act (XIV of 1954 which I shall here- 

N after refer to as the Act. The tenants filed on 26th June, 1856, a petition before the 
Conciliation Officer, Kumbakonam, under section 13 (1) of the Adj invoking the 
jurisdiction of the Officer to settle their dispute with their landlo§ds as r 
certain remissions of rent which they claimed, based on the poor harv@t of the 1 
leased to them and also a further claim to deduction for the cost of th manure tut 
in by them. The Conciliation Officer held on enquiry and recorded fidings wHich 
in a large measure gave relief to the tenants. This order was passed on goth Septem- 
ber, 1956. Section 1g (2) of the Act enacted : 


“ Against any final order passed by a Conciliation Officer under sub-section (1) an appeal 
shall lie to the Revenue Court within thirty days of the passing of the order unless the court in 
ial circumstances of any case condones, the delay in preferring the appeal within that time ; and 

c decision of the Revenue Court on such appeal shali be final,” 
pega to avail themselves of the remedy thus conferred the landlords filed an appeal 
on 18th October, 1956, to the Revenue Court constituted under the rules by the 
Revenue Divisional cer, within the time limited by law. The Revenue Court, 
however, refused to entertain the appeal and returned the memorandum of SpR! 
holding that its jurisdiction was barred by the provisions of Act XIV of 1956. Itis 
the correctness or the legality of this order that is challenged in the Writ Petition. 
The order of the Revenue Court which is challenged before me is very short and the 
only reason given for holding its jurisdiction barred is by a reference to section 11 (2) 
of Act XIV of 1956. Before dealing with the enactment just now mentioned it 
would be necessary to refer to an intermediate enactment which has relevance to the 

question now under consideration—Act XXV of 1955. 


The territorial extent of the Tanjore Act was primarily the District of Tanjore, 
though power was reserved to the State Government to extend its provisions to 
adjoining districts. This was followed by Act XXV of 1955—The Madras Cultiva- 
ting Temants Protection Act, 1955, an enactment whose territorial operation was 
confin areas outside inter the areasto which the Tanjore Act applied 


= e Cti I (2) (iii). 


. _This 1955 Act was, compared to the Tanjore Act, less elaborate. Its operative 
sections were only two—section 3 protecting cultivating tenants against eviction, 
except for stated reasons and by application to the Revenue Divisional Officer and 
section 4 which conferred on cultivating tenants aright to be restored to possession— 

in subject to conditions and by application to the Revenue Divisional Officer 

a the area. It would thus be apparent that the Cultivating Tenants Protection Act, 
1955, left wholly unaffected the provisions of the Tanjore Tenants and Pannayal 


Protection Act. 


The next ae of legislation relevant to the present context is the apet 
XIV of 1956. The Cultivating Tenants Protection Amendment Act, 1956, which 
having received the assent of the President was published in the Official Gazette 
on. ist October, 1956. By its section 2, sections 3 and 2 of the Cultivating Tenants 
Protection Act of 1955 were amended by extending the territorial operation of the 
Act of 1955 to the whole of the State of Madras other than the areas to which 
the Mala Tenancy Act, 1929 (XIV of 1930) extends. This of course, 
Meant the extension of the 1955 Act to areas governed by the Tanjore Act gpd the 
result of this was that the right of the landlord to evict cultivating tenants Pn y 
areas governed by the Tanjore Act came to be regulated by the provisions of the 
Cultivating ‘Tenants Protection Act, 1955. Consequential changes were, therefore, 
necessary in the Act of 1955 to bring this provision mto line with the rest of the Act. 
Accordingly changes were made in section 3 of the Cultivating Tenants Protection 
Act, 1955, in regard to the newly brought in tenants (vids section 4 of Act XIV of 
1956). Section 10 sperifically referred to the inter-relation between the provisions 
of the Tanjore Tenants and Pannaiyal Protection Act and the Cultivating Tenants 
Protection Act and enacted ; > a u ; X 


Pi, 


“If any provision contained if the Tanjore Tenants and gre nba aa Act, 1952 (Medras 
Act XIV of 1952) is repugnant J any provision contained in the Pring Act as amended by this 
Act, the latter provision shall and the former provision shall, to the extent of the repugnancy 
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Biopeins ere, the position can be summarised thus in relation to the matter 


ow on The application filed before the Conciliation Officer by the Cultiva- 
Oana this case was to seek an adjudication as regards a claim to a remission 
of the rent wMich should be justly allowed to them owing to unfavourable seasons. 
No jurisdiction was conferred in any officer for dealing with such matter under the 
Cultivating Tenants Protection Act, 19 5, as amended with the result that the 
provisions contained in section 13 (1) of the Tanjore Act were not overriden by any 
contrary provision contained in the Madras Act XXV of 1955 as originally enacted 
or even as amended by Act XIV of 1956. It would follow if one is right so far, that 
from an order Seti by the Conciliation Officer under section 13 (1) the right of 
appeal for which provision was made to the Revenue Divisional Officer under section 
1g (2) still continued to be available to the aggrieved party, be he the landlord or 
the tenant. There was nothing in Act XIV of 1956 read with Act XXV of 1955 
affecting or negativing this right of appeal conferred by the Tanjore Tenants and 
Pannayal Protection Act, 1952. 2 


Now we go to section 11 of the Act XIV of 1956, on the basis of which the appeal 
of the landlord has been rejected by the Revenue Divisional Officer. This section 
reads : ` 

“* (1) Any application made to a Conciliation Officer under the Tanjore Tenants and Pannayal 
Protection 1952 (Madras Act XIV of 1952) and pending on the date of coming into force of 


cipal Act as amended by this Act, be transferred to and disposed of by the Revenue Divisional 
Officer who would have had jurisdiction to entertain such application under the principal Act 


2) All proceedings pading with the Revenue Court on the date of coming into force of 
this Av? shalt be disposed of by that Court as if this Act had not been passed.” 
In my et far from supporting the construction put upon the oo by the 
Revenue Court, its terms point to just the opposite conclusion. In ea oi I 
have in mind the words in sub-section (1) “s if it relates to a matter falling the 
era of the principal Act”? as amended by the Act of 1956. The matters dealt with 
y the Madras Act XXV of 1955 were those in relation to eviction of tenants and 
restoration of tenants. The er provision introduced by the Amending Act 
of 1956 was as regards the resumption of lands by landlords for their personal 
cultivation. It was only if there was any provision in the Tanjore Tenants and Pan- 
nayal Protection Act, 1952, bearing on any of these three matters, that there was 
any supersession of these provisions under section 10 and there was a transfer to the 
new cannery} under section 11. Section 11 was obviously designed to carry out the 
principle laid down in section 10, viz., of supersession by the later enactment where 
isions of the two Acts overlapped. Obviously there was no overlapping in 
claim for remission of rent under section 1 3 (1) with the result that section 
10 of Act XIV of 1956 left section 13 of the Tanjore Tenants and Pannayal Protection 
Act in this respect unaffected and similarly section 11 (1) would have been inappli- 
cable to such cases. 
°. Coming to sub-section (2) of section 11 a positive provision directing the Revenue 
Court to dispose of p ings pending before it on rst October, 1956, cannot be 
cons as statutory ie tare the Revenue Divisional cer as the 
R urt under section 13 (2) of the Tanjore Act entertaining any proceedings 
after that date. The bar to the jurisdiction which was vested b section 13 (2) of 
the Tanjore Act must be founded on express enactment and as I have stated earlier 
section 13 (2) continued to be operative and in full force throughout its territorial 
extent until the enactment of Act XIV of 1956 on 1st October, 1956 and even then 
except in regard to particular matters with the result that the titioner’s appeal was 
Popel filed to the Revenue Court and should have been dspased of i There 
was no basis for holding that section 11 of the Act XIV of 1956 deprived the Revenue 
Court—Revenue Divisional Officer—of any jurisdiction to entertain the appeal op 
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to decide it. There is one other piece of legislation whith has some bearing on the 
matters now'in controversy but it came into effect e order of the Revenue 
Divisional Officer in this case. The Tanjore Tenants and Pannayal Protection Ach 
1952, was amended by the Madras Act XXV of 1956 so as to co the principal 
enactment to pannayals, removing therefrom all reference to culti ting tenants. 
This came into force on gist ber, 1956. What the effect pf thi 
would be if this Act had been in force, after the order of the Conciffation cer 
and before appeals were filed to the Revenue Court, it is unnecessary to consider. In 
the present case an appeal had been filed to the Revenue Court before 31st October, 
1956 and so notwithstanding the repeal of the relevant provisions of the Tanjore 
Tenants and Pannaiyal Protection Act, 1952, the jurisdiction of the appellate 
authority would continue in respect of pending proceedings. 

In my judgment the appeal of the petitioners was properly before the Revenue 
Divisional Officer and his order returning the memo. of appeal was illegal.. His 
order is set aside and the rule is made absolute. The ap will be restored to his 
file and will be disposed of according to law. There be no order as to costs in 
this Writ Petition. ; 

C.R.P. Nos. 45 and 46 of 1957. These two Civil Revision Petitions arise out of 
applications by the tenants to the Conciliation Officer under section 13 (1) by tenants 
governed by the Tanjore Tenants Act, 1952. There were two applications M.P. Nos. 
122 and 123 of 1956 and as the facts were common to both the a plications they were 
tried together by the Conciliation Officer, evidence being recorded in one. The case 
of the tenants was that they had been in possession of their holdings from a period 
anterior to the Tanjore Tenants Act, 1952, and that they were entitled under 
the provisions of that Act to be continued in possession for a period of five 
years under section 6 (1) thereof which enacted that 

‘Every cultivating tenant who was in ion of any land on the 1st day of December: 
1951, shall be entitled to be in possession thereof as such tenant until the expiry of a period of 
five years from the commencement of the agricultural year 1952-59’’. 

Thus far there does not appear to have been any controversy between the 
tenanj=and their landlords. The tenants, however, stated that at the 
commencment of the agricultural year 1956 the landlords unlawfully and by force 
deprived them of the possession of their holdings, and they sought the aid of the 
Conciliation Officer, by the applications under section 13 1) of the Act for bei 
restored to possession. The landlords denied any eviction by them and plead 
that the tenants voluntarily surrendered possession of their holdings at the end of the 
agricultural year 1955-56 and that thereafter the landlords had the lands cultiva- 
ted by themselves without reference to these tenants. This application was filed 
to the Conciliation Officer long before the Act XIV of 1956 was enacted. The 
Conciliation Officer enquired into the matter and finding the case of the tenants 
proved, passed an order on goth September, 1956, directing the landlords to restore 
the tenants to possession. Under section 13 (a) of the Act, whose 
extracted earlier, the landlords filed ap to the Revenue Court, Revenue Divi- 
zional Officer, on 1st October, 1956 and the Revenue Court rejected these appeals 
by its order, dated 25th October, 1956, as barred by section 11 (2) of the amending 
Act XIV of 1956. The landlords have filed these Civil Revision Petitions questioning 
the legality of the orders of the Revenue Court. It will be scen that there is some 
slight difference between the matters involved in W.P.No. gg of 1957 and in the Civil 
Revision Petitions. Act XIV of 1956 extended the operation of the ee 
Tenants Protection Act, 1955, to areas governed by the Tanjore Tenants Act. -o 
tion 10 of the amending Àct enacted that if any provisions of the Tanjore Tenants 
Act, 1952, were repugnant to provisions contained in the principal Act as amended 


by Act XIV of 1956 the later provision shall prevail. 


The Writ Petition was concerned with the claim to remission of rent, a relief 
not covered by the Cultivating Tenants Protection Act but the point involved in 
the Civil Revision Petitions is as regards restoration APTE and this is a matter 
in to which provision is made by section 4 of the Cultivating Tenants Protec- 
tion 1955. Section 4 enacted that 
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“every cultivating tenant who was in possession of any land on the 1st December, 1953 and 
who was not in possession at the commencement of that Act” 

(mamely, 29th September, 1955) could apply to the Revenue Divisional 
Officer for restgration to possession. Bearing in view the dates specified section 4 as 
just now would not apply but this section was amended by the insertion of 
a`det b-section (3), by-Act KIV óf ros, which ma : 

been evicted except under the provisions of rub vee on, (4) of section ull be entitled to to the 
from the date of coming into force of the Madras Cultivating Tenants Protection Canim 
Act, 1956, for the restoration to him of the possession of the from which he was evicted 

to hold them with all the rights and subject to all the liabilities of a cultivating tenant.” Í 
“The eviction complained of in the present case was within sub-section (5) and was 
after the commencement of the Act (2gth September, 1955). If, therefore, the tenants 
had Waited till 1st October, 1956, When Act XIV of sone cage into force they could 
have filed applications under section 4 (5) of the 1955 Act. 


They had, however, filed applications to the Conciliation Officer before that 
date Tf the proceedings had been pending before the Conciliation Officer uptill 
ist October, 1956, these ings would have by virtue of section 11 (1) of Act 
XIV of 1956, stood candied to the Revenue Divisional Officer for disposal. But 
they had been disposed of by the Conciliation Officer before that date and he 
passed his order before 1st October, 1956. 


The question that has now to be considered in this context is as to the effect of 
the su ion of the provision in section 1g (1) of the Tanjore Tenants and Pan- 
nayal Protection Act as regards a claim to restoration of possession by section 4 9 
of the Cultivating Tenants Protection Act introduced by Act XIV of 1956 on 
rights of the aggrieved - The Revenue Court has held that section 11 (2) did 
not apply. The ap from the order of the Conciliation Officer was filed on Ist 
October, 1956 and the Act XIV of 7956 also came into force on 1st October, 1956. 
One possible view to take would be that as the law does not in general take into 
account fractions of a day, the appeal filed on 1st October, 1956, should be=thygmed 
pending on that date when the 1956 Act came into force, so as to bring the appeal 
within the scope of section 10 (2). It is unnecessary to canvass the correctness of 
the view but I might observe that the inclination of my opinion is that the appeal 
was not seer before the Revenue Court at the commencement of the Act, since 
the Act was in force from after the midnight of goth September, 1956. This,. how- 
ever, does not conclude the point. Under section 1g (2) of the Tanjore Act, 1952, 
the petitioner had a vested right to a and canvass the correctness of any deci- 
sion of the Conciliation Officer should it AA him. In the absence of any 
positive provision depriving him of his fights would be entitled to exercise it. 
The mere supersession of the provisions of section 13 (1) by which the jurisdiction of 
th@*Serreiljation Officer became vested in the Revenue Divisional Officer under sec- 
tion 4 (5) T E n not by itself operate to put an end to this right. 
I have y pointed out that the grant of a positive power to the Revenue Court 
—Revenue Divisional Officer—to proceed with matters pending before it under sec- 

tion 11 Arana be construed as a prohibition that if the matter was not already 
pending, he was deprived of jurisdiction to entertain the appeal. Of course, the 
jurisdiction was not conf T Act XIV of 1956 depriving the parties of their 
ype, apt of appeal which they possessed under section 1g (2) of the Tanjore 
this connection I might usefully refer to the decision of the Supreme Court 
in Vesraya v. Subbiah pea a where their Lordships dealt with the right of ap 
conferred by sections 109 and 110 of the Civil Procedure Code in relation to the right 
of appeal conferred by Article 193 of the Constitution. 


I therefore hold that the appeal filed by the petitioners before the Revenue 
Court was properly entertainable by it and that the orders rejecting them are not 
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legal. ‘The two Civil Revision Petitions are, therefore, gllowed and the orders of 
the Revenue Divisional Officer set aside. 


The Revenue Court will restore the appeals to its file and di of them in 
accordance with law. No order as to costs. 


R.M. — P@itions : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 
Present :—Mnr. Justice RayAGOPALA AYYANGAR. 
M. G. Mukundaraja Ayyangar ..  Patitoner* 


v. 
State of Madras, by Collector of 

Ramanathapųram, at Madurai and another .. Respondents. 

Madras Estatss (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)—Notification under—Fifect 
of—Inam village forming part of parent estate—Vesting n Government treating village as under- 
tenure or intending to take tt over as such—Effect of. š 

Where an estate is notified under section 1 (4) of the Madras Estates (Abolition and Conversion 
into Ryotwari) Act, 1948, an inam village in the estate would also vest in the State under section g (b) 
of the Act. The effect of the Notification of the parent estate 1s that the inam vi also vests in the 
Government as part of the notified estate. There is no principle of law by which the statutory effect 
of the Notification can be cut down or whittled down = a reference to the intention or supposed 
intention of the notifying authority. 

The fact that the Government committed a mistake in treating a hamlet as an under-tenure or 
that the Government intended to take over the hamlet as an under-tenure would not detract from the 
original intention to take it over; nor would the Government be disabled or disentitled on that 
account from relying on the notification of the parent estate as sufficient to clothe them with authority 
to treat the t as having been vested in them. 

Stats of Madras v. Srinivasa A ar, (1956) S.C.J. 89: (1956) 1 M.L.J. (S.C.) 6g: (1955) 28.G.R. 
goa : (1956) An.W.R. (S.C.) és. followed: ; 

Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pi@fiSed to issue a writ of mandamus directing the respondents not to take any 
poene under sections 11 and 15 or of any other provision of the Madras Act 

of 1948 with regard to the Veyinipatti alas Rayinipatti hamlet in the village 
of Soorakulam, Sivaganga Taluk, Ramanathapuram District. 


A. Sundaram Iyer, for Petitioner. ; 
The Additional Government Pleader (K. Vesraswami), for Respondents. 


The Court made the following 

Orper.—In this application for the issue of a writ of mandamus the petitioner 
prays for the issue of directions injuncting the respondents from taking pr i 
under the provisions of Act XXVI of 1948 with regard to the village of ind 
allas Rayinipatti. The petitioner is the owner of this village which was ted on a 
permanent cowle by the then Zamindarini of Sivaganga to two individuals. There 
were successive devolutions.in the title to this village, the petitioner being the last 
of such purchasers. 


The complications which have led to the present petition have been due to the 
misunderstanding on aoe at the State Government in regard to the tenure of 
this village. After the Estates (Abolition and Conversion into Be a 
Act, 1948, was passed and was brought into force the Government publishet a* 
Notification on 11th August, 1949) notifying inter alia the zamindari estate of Siva- 
ganga. The text of this No cation ran: 

“ In exercise of the powers conferred by section 1 (4) of the Madras Estates (Abolition and Con- 
version into Ryotwari) Act, 1 (Madras Act XXVI of 1948), His Excellency the Go of Madras 
hereby appoints the 7th day September, 1949, as the date on which the provisions of the said Act 
other than. . . . ahall come into force in the xammdari estates specified in the Schedule 
below : ; 


* Writ Petition No. 858 of 1956. 16th September, 1957. 
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As already mentioned Si estate was one of the items set out inthe Schedule. 
Subsequently another Notification G.O. Ms. No. 21 59 (Revenue), dated 22nd August, 
1949, was published appointing 7th tember, 1949, as the date on which the 
rovisions of fhe Act would come into force in i of the under-tenure estate 
foecified in;the Schedule to the notification. e village of Veyinipatti was 
spetified as on No. 42 of the under-tenure estates within the t estate of 
sivayanga, ere was also a separate notification under Act of 1947 in 
relation to this village as an under-tenure. The compensation amount in 
to the mAin estate as well as the village of Veyinipatti was also caloulated on the 
basis of their being separate entities and interim payment on the basis of the 
compensation thus arrived at was also made before the Abolition Tribunal. 


At this stage the petitioner filed a petition in the High Court AE its jurisdic- 
tion under Article 226 of the Constitution for quashing the Notification G.O. Ms. No. 
2159 (Revenue), dated 22nd August, 1 , notifying the village as an under-tenure 
estate on the ground of its being illegal. This writ petition was disposed of by this 
Court on 11th September, 1953 and on the finding that Veyinipatti was not an 
under-tenure estate the notifestion was quashed. 


The State Government authorities, however, proceeded on the basis that the 
decision of this Court holding the notification of the village as an under-tenure was 
invalid, did not negative the position that the village was a part of the zamindari 
parent estate and called on the concerned parties to apply for pattas under the 
relevant provisions of Act XXVI of 1948. The land-owner, the petitioner, here, 
thereupon filed a petition .before the Assistant Settlement Officer, Si _ to 
dro these EUR iS on the d that there had been no specie spun eon 
of this village under section 1 G) of the Abolition Act so as to attract the otber 
provisions of the enactment to this village. This petition, however, was subse- 
quently withdrawn by the petitioner on 13th February, 1956. The petitioner in his 
affidavit in support of this petition, states that he withdrew this petition before the 
Assistant Settlement Officer because he had been informed by the Assistant 
Settlement Officer that there had been a specific Notification by GoVerhment 
on 13th November, 1954, under section 1 (4) of the Abolition Act. He further 
states that on examination he found that this information was incorrect and that there 
had been no such notification specifically referring to this hamlet. He has therefore 
filed the present petition praying for the relief which I have set out in the opening 
portion of the judgment. This petition was filed in April, 1956 and subsequent 
thereto the Government issued a Notification, dated gist May, 1956, formally deleting 
Veyinipatti from the list of under-tenure villages notified in G.O. Ms. No. 2159 
(Revenue), dated 22nd August, 1949. This last Notification, it would be seen, merely 
gave effect to the decision of this Court in the writ petition filed by the petitioner 
apd has really no relevance for deciding the points arising in this petition. 

It haf now fairly to be conceded that Veyi ipatti was and continued always to 
be part of the parent estate of Sivaganga. The question is really concluded by the 
decision of the Supreme Court in the Stats of Madras v. Srinivasa lyyangar?, where the 
Court held that when a darmila inam does not relate to the entire village but only 
to a fraction of it, it must be held to retain its character as part of the estate in the 
hands of the inamdar and when the estate is notified under section 1 (4) of the Act 
the inam will vest in the State under section 3 (6) ; if the only notification issued in 
the prefnt case was that relati to the parent estate of Si there can be no 
“controversy that the village of cyinipatti would have vested in the Government 
as part of the Sivaganga estate. The contention, however, raised by Mr. Sundaram 
A was that in notifying the Sivaganga estate the Government must be taken 
to have excluded the hamlet of Veyinipatti specified in the other Notification G.O. 
Ms. No. 2159, dated 22nd August, 1949, as an under-tenure estate. The argument 
was that the two notifications must be read together and that if so read, the intention 
of the Government when they notified the taking over of the Sivaganga estate must 
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be to take over only that portion of the Stvaganga zamindari which was not compre- 
hended by the other Notification in relation to the under-tenures. Learned counsel 
urged that if the Government had ifically excluded particular areas out of the 
zamin estate from the operation of the Notification the enttwould have no 
right over the areas thus excluded and that the resulting position arising fom tbe 
existence of these two Notifications ought in law to be the same. 


s 

It is unnecessary, to decide in this case as to whether the Government have the 
right under the terms of Madras Act XXVI of 1948 to notify only parts of a zamin- 
dari estate excluding areas which are the intergral parts of it from the operation of the 
enactment. But that, however, is not the position in the present case. The G.O. 
Ms. No. 2093 (Revenue), dated 11th August, 1949, notified the entire Sivaganga estate 
as a zamin estate which was taken over and if on the terms of the Notification the 
hamlet now in question would have been comprehended I do not see any priņciple 
of law by reason of which such effect could be cut down. » Learned Sona stressed 
that what the Court must look at was the intention of the Government and that 
that intention should be gathered in the t case by looking at the two notifica- 
tions which were to come into effect on S same date. I am, however, of the view 
that the statutory effect of notifiying the entire estate of Si as a zamin estate 
to be taken over cannot be whittled down by reference to the intention or the suppos- 
ed intention of the notifying authority. Ifit were permissible to speculate on the 
intention of the Government one thing is clear, namely, that they intended to take 
over Veyinipatti. The fact that they intended to take over this hamlet as an under- 
tenure does not in my opinion detract from that intention which was to take it over. 
Undoubtedly the Government committed a mistake in treating this as under-tenure 
but they are not on that account disabled from relying on the notification of the 
Sivaganga zamin as sufficient to clothe them with authority to treat this hamlet as 
having been vested in them. 

In my judgment the position taken up by the Government and the Estate 
Abolition Authorities that the hamlet stood vested in the Government by reason 
of Dn of the parent estate of Sivaganga is correct. The petition fails 
and fS dismissed and the rule discharged. There will, however, be no order as to 
costs. 


P.R.N. —_ Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JusticgE SUBRAHMANYAM. 
Tha. Duraiswami Naidu .. <Appellani* 
v. 
Krishnappa Naidu .. Respondent. 
Arbitration Act (X of 1940), section 32—Arbitration aoard—Bar of swit under—Applicability. 
The word ‘ award’ in section 92 of the Indian Arbitration Act has to beitead Sse ae only 
to an award which may be filed in Court under section 14 of the Act and in accordance with whi 
a decree may be under section 17 of the said Act. Only in case where such an award forms 
the basis of the relief claimed in the suit, section ga will come into operation. The prohibition under 
that section cannot apply to suits based on an agreement entercd into subsequent to an award, though 
the terms of such an agreement was endorsed on the award itself and the terms of the agreement may 
have to be ascertained from the award. is 
ata Ti v. Rashid Jamshed Sons P Co., (1946) 1 M.L.J. 185 : I.L.R. (1946) MT gon 
Bai Narbadabai v. Natwar Lal Chaumlal, I.L.R. (1953) Bom. 851, distinguished. 
Appeal against the Decree of the District Court of North Arcot at Vellore in 
A.S. No. 290 of 1953, preferred against the Decree of the Court of the District Munsif 
of Ranipet in O.S. No. 290 of 1950. i 


K. Kalyanasundaram, far Appellant. 
V. V. Raghavan, for Respondent. 


*Secaqd Appeal No. 72 of 1955. g6th September, 1957, 
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The Court delivered the following ° 
. JjUpGMENT.—The plaintiff in O.S. No. 290 of 1953 on the file of the District 
Munsif, Ranipet, is the appellant in this Secon Appeal. 

The suit was for specific performance of a contract of sale entered into by the 
defegdafit- ndent and for possession of the pro agreed to be conveyed. The 
plaintiff allegdi that on 25th December, 1949, he and the defendant entered into an 
agreement that, in consideration of the tuf giving up certain debts owing to him 
by the defendant and his father, and the plaintiff conveying to the defendant a 
half share in a site, the defendant would convey the suit property to the plaintiff 
by a registered sale deed before rath June, 1950. 

The defendant denied the alleged agreement. He pleaded that the plaintiff 
had taken his signature fraudulently on some documents. 


During trial, the agreement alleged in the plaint was sought to be proved by 
filing the arbitration agreement, Exhibit A-1, a decision or award by some of the 
arbitrators, Exhibit A-1 (a) and the endorsement made on that decision by the 
plaintiff and the defendant. 


The learned District Munsif found that the defendant’s signatures which 
appeared in the abitration ent and in the endorsement e on the award 
were taken under duress, without disclosing to him the contents of those documents. 
The District Munsif held that the agreement set up in the plaint was neither true 
nor valid and dismissed the suit. 


In appeal, the learned District Judge held that it was not necessary to go into 
the question whether the signatures of the respondent appearing in the arbitration 
ent and in the endorsement on the award had been taken in circumstances 
af duress and fraud. Issue 4 framed in the suit was, whether the suit as framed 
was maintainable? ‘That was the only issue which, according to the learned Judge, 
needed consideration. He said that, even assuming that the arbitration ent 
and the award were valid and binding on both parties, the suit was sec- 
tion 32 of the Indian Arbitration Act. For that proposition, he relied on Mool- 
chand Jothajee v. Rashid Jamshed Sons and Cot. It was strenuously urged before him that 
the plaintiff was not secking relief on the basis of the arbitration agreement, or 
the award and that the relief sought was enforcerpent of the agreement that had 
been endorsed on the decision or the award. In regard to that argument, namely, 
that the endorsement made on the “ award ” formed a separate, enforceable con- 
tract, which was not hit at by the provisions of section 32, the learned judge said 
that the endorsement created no independent rights or obligations and that any 
attempt to enforce that endorsement would necessarily bring into paoa the exis- 
tence of the award, the terms of the award and their validity, and that an investiga- 
tien.of those questions was barred by section 32 of the Indian Arbitration Act. In 
that view, the learned appellate Judge held that the suit was not maintainable and 
dismissed the appeal. 
The point for determination is whether the suit is barred under section 32 
of the Indian Arbitration Act. 
Section 32 of the Arbitration Act enacts: 
“ Notwithstanding any law for the time being in force, no suit shall lie on any ground whatsocver 
fora decisipn upon the existence, effect or validity of an arbitration agreement or award.” 
Scotion 2 (a) of the Act states that an award means an arbitration award. To 
ascertain what an arbitration award is, we should turn to section 14 of the Act. 
It says: ` 
. (1), where the arbitrators or umpire have made their award, they shall sign it and shall give 
notice m wiog A AO PAOR ANA MEO E TITO eal (2) The aches 
oru Ires ra cs 1 person claiming uni 
such party or if so directed by the Gert cod Man ayment of the fees and dve in respect of 
the arbitration and award and of the costs and of filmg the award, cause the award ora 
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signed of it, together with any depositions and documentstwhich may have been taken and 
proved before them, to be fied in Court, . . . ra j 

The Court may, under section 17 of the Act, pronounce judgment and pass a 
decree in accordance with the award. ` 


The word ‘ award’ in section 32, has in my opinion, to be read as 
only to an award which may be filed in Court under section 14 andẸn accordance 
with which a decree may be passed under section 17. Section 32 can be invoked 
in regard only to a suit in which an award, which may be filed in Court under sec- 
tion 14, forms the basis of the relief claimed.  - 


Let us take a case where an award is validly made by arbitrators appointed 
under an arbitration agreement. Let us suppose that, after the award is made, 
the parties to Hea consider the award not completely satisfactory, and 
endorse on the a an agreement that they would abide by the terms of the award, 
subject to the modifications set out in that endorsement. If, thereafter, one of 
the parties resiles from the agreement endorsed on the award, would a suit lie to 
enforce the agreement? The answer is clearly in the affirmative. The award 
itself cannot be filed in Court, because it has been superseded by the agreement 
endorsed on the award. But the award would have to be proved for the purpose 
of proving the terms of the agreement. The agreement endorsed on the award 
would be un-understandable, without the award being read. The suit, in such 
a case, is based on the agreement efdorsed on the award, and the validity of the 
plaintiff’s claim would in no way be dependent on the validity of the award. To 
a case of that kind, the prohibition enacted under section 32 of the Act can have 
no application. . 


Let us take a case where, by an arbitration ent signed by A and B 
three persons, X, Y and Z are appointed arbitrators to decide certain disputes between 
them. Let us suppose that A and B write to X, Yand telling them that they might 
decide the disputes on the basis of the documents sent to them and that no 
evidence need be taken and that no oral hearing is necessary. Let us sup 
further that Z finds it inconvenient to act as arbitrator, and that X and Y Elone 
in good faith act as arbitrators (without the arbitration agreement being modified 
so as to constitute them the sole arbitrators) to the exclusion of &, and that they 
pass an award and send copies of it to A and B. As an award, the decision is 
of no effect. But let us suppose that the decision given by X and Y gives complete 
satisfaction to A and B, and that they, knowing that the decision is void as an award 
make an endorserhent on the ‘award’ that they would abide by it and act in ac- 

. cordance with its terms. The ‘award’ of its own force cannot give rise to any rights 
or obligations as between A and B. But the agreement endorsed on the award 
can. Section 32 does not, in my opinion, bar a suit to enforce the ent endorsed 
on the ‘award’. The prohibition enacted in section 32 cannot Ke invoked ‘except 
where the arbitration agreement or the award forms the basis of the relief claimed 
in the suit. The prohibition cannot, in particular, be invoked where, on the al- 
legations made in the plaint, the plaintiff’s right to relief is not to any extent de- 
pendent upon the validity of the alleged arbitration agreement or award. 


In support of the position that the appellant’s suit was barred by section 32, 
the leaned District Judge relied on the ruling in Moolchand Fothajes v. Rashid Jams 
Sons and Col. The plaintiffs claim in that suit was based on the allegatomtpat 
the award’ had become final, conclusive and binding on the parties. They asked* 
for a decree in terms of the award. There can be no doubt, if I may say so with 
great respect, that a suit of that kind is barred by section 32. 


Similarly in Bal Narbadabal v. Natoar Lal Chunilal*, it was conceded that the 
suit was filed to enforce an award (see page 859) of the Report. On that 
statement of the plaintiff's case the learned Chief Justice held that the suit was 


- 
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clearly not a suit to enforge an agreement which was in any way independent of 
the award. ¿ 


In the case before us, the suit was not to enforce an award. It was to enforce 
an agreement whose terms had to be ascertained reading a document which 
was called an award. The arbitration agreement, ibit A-1, purports to refer 
the Hisputes Ieetween the parties to the arbitration of thirteen persons including 
the Writer, Doraizami. The arbitration agreement says that the parties would be 
bound by any decision which might be given by the "e e berii unanimously. The 
arbitrators, who have signed the decision, Exhibit A-1(a) are ten including the 
writer, Doraisami. The decision, therefore, was not an award capable of bei 
filed under section 14, or giving rise to rights or obligations as between the parties 
to the agreement. that decision or ‘ award’ the sate made an endorsement 
that they with one mind accepted the decision. Ifthe defendant signed that endorse- 
ment freely and voluntarily consenting to the terms of the document referred to 
as the ‘decision’ and knowing that it was not enforceable as an award, then, the 
suit to enforce that agreement would be maintainable. On the questions whether 
that endorsement was made by the defendant freely and voluntarily and with full 
knowledge of all the relevant facts, and whether the Court should exercise its dis- 
cretion under the Specific Relief Act to enforce the agreement, no findings have 
been given by the learned District Judge. 

The judgment and decree of the District Judge are set aside. He will restore 
the appeal to its original number on his file and dispose of it afresh in the light of 
the observations made above. The Court-fee paid on the memorandum of Second 
Appeal will be refunded to the appellant, The respondent will pay the appellant 
the rest of his costs. 

Leave granted. 

R.M. ——— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


* Present :—Mnr. P. V. RAJAMANNAR, Chigf Justice AND Mr. Justicg PANGHAPA- 
KESA AYYAR. ~ 


The Special Tahsildar, Harijan Welfare, Kumbakonam, 


Land Acquisition Collector .. Appellant* 
U. 

S. Vaidyanatha Ayyar : .. Respondent. 
Land Acquisition Act (I of 1894), section 23 (1) Fourthly—Lyjuriously affecting property—. isiti. 
da E E U EE doret aid A dame PEN AGD A 

—Cast of fence in ining compensation under the Act 
Hy reason. of Sie Seashore Dat of (De ee fe a a o ete cet 
owning cattle, there is every likelihood of the cattle kept by them straying on to the adjacent 
[and df the damant covered with crops and causing damage to them. The award of a sum for the 


cost of the fence is proper and justified and the sum could be awarded under section 2g (1), Fi 
of the Act, namely, the damage, if any, sustained by the person by reason of the acquisition inj i 
affecting his other property. 

Appeal under section 54 of the Land Acquisition Act inst the Decree of the 
Court of the Subordinate Tadge; Kumbakonam, in O.P. No. 11 of 1952. 


The Government Pleader (B. V. Viswanatha Appar) and V. Srinivasan, for 
Appellant: - ; 
K. Rajah Ayyar and S. Krishnamurthi, for Respondent. : 


The Judgment of the Court was delivered by 
. Rajamannar, C.7.—This appeal and the memorandum of cross-objections arise 
out of an acquisition of an area of 2-52 acres out of a block of 7 acres odd in the 
ee of Vinayakatheru in Tanjore District belonging to the ndent before 
us, for the purpose of providing house-sites for Harijans. e notification 
= 
* Appeal No. 412 of 1959. - 6th September, 1957. 
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under section 4 relating to the acquisition was published on gist July, 1951. The 
Land Acquisition Officer awarded com tion at the,rate of Rs. 750 per acre 
mainly on the basis of a sale deed, Exhibit B-1, dated 23rd June, 1948, under which 
land was conveyed at Rs. 600 per acre. The claimant, who was dissatisfied with 
the compensation awarded to him asked for a reference to Court, which was made; 
The learned Subordinate Judge of Kumbakonam who dealt with the ‘@ferpnce 
enhanced the compensation to Rs. 2,000 per acre. The claimant ako prayed for 
the award of a sum of Rs. 1,500, being the cost of pong up a fence to mark off 
the rest of his land from the acquired portion, to prevent the cattle of the Harijans 
who were to be housed in the acquired portion from straying into his land and spoiling 
and damaging his crops. He also made a claim for damages on account of severance. 
But that was not pressed cither in the Court below or before us. The learned Judge 
awarded a sum of Rs. so the cost of the fence. The Government represented 
e Special Tabsildar, ijan Welfare, Kumbakonam, have filed the above appeal. 
cy object to the enhancement of the rate of compensation for the land and also - 
to the award of Rs. 500 towards the cost of the fence. The claimant has preferred 
a memorandum of cross-objections claiming more than what had been granted 
by the learned Subordinate Judge. 


The acquired land is assessed dry land. There is evidence that on an extent 
of 50 cents out of this area there was sugarcane cultivation. On the rest of the 
land there was punja cultivation partly on pannaì and partly by tenants of the clai- 
mant under leases. The claimant adduced before the learned Subordinate Judge 
evidence of the income derived from the acquired land. He filed his accounts 
which related not only to the acquired land but also to the entire block of 7 acres 
odd. According to him, for fasli 1360 he derived a net income of Rs. 1,03 
for the entire cultivated land and he claimed that the compensation must be based 
on the proportionate income in of the acquired area at 33-1/3 years’ purchase 
or in any event, at 20 years’ p - The learned Subordinate Fuca considered 
that the accounts produced by the claimant were not dependable for two reasons : 
(1) that they were not produced before the Land Acquisition Officer and (2) the 
acount did. not include the cost of mahuring and expenses of seed sugarcane. 


The learned Judge, therefore,’ proceeded to consider the sale deeds relied on 

. by both the Government and the clatmant, of lands in the vicinity. In his opinion 

two sale deeds were useful in arriving at a proper estimate of the value of the ac- 

ired land, namely, Exhibits A-11 and B-6. Having regard to the situation of 

e acquired land compared with the lands covered by Exhibits A-11 and B46, 

the learned Judge came to the conclusion that an award of Rs. 2,000 per acre would 

meet the ends of justice. As regards the costs of putting up a fence, the learned 

Judge thought that the apprehension of the claimant that the Harijans may allow 

the cattle to stray on the rest of his land was not imaginary or unreal and awarded 
Rs. 500 as the probable cost of the fence. ; 


The learned Government Pleader objected both to the increase in the rate of 
compensation for the land and also to the award of any amount for utting up a 
fence. As regards the value of the land he relied on ibit B-r which was the 
basis of the Land Acquisition Officer’s award. We do not think that Exhibit B-r 
furnishes a proper criterion. It was uncultivated waste on a slope and stood on 
a mound 15 to 20 feet high and was apparently distinctly inferior to the acquired 
land. The Special T dar who was the Land Acquisition Collector »dmitted 
in evidence that there was no crop on the Property covered by Exhibit B-1 ané it» 
was lying fallow. On the other hand we have indubitable evidence that the acquired 

- land been cultivated partly with and y with punja crops. We 
therefore reject Exhibit B-r from ponaicleratian. . Rajah Ayyar on the other 
hand relied u n several sale deeds which undoubtedly give a very high rate going 
up to about Rs. 15,000 per acre. Many of these sale deeds related to pucca house- 
sites near the road to Madras and in an inhabited locality. its A6, 
to A-8 must be left out of account on this ground. Likewise Exhibits A-g and A-5 
(vide also the evidence of P.W. 2,3 and 5). Exhibits A-ro relates to a sale of four 
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cents which appears to have been purchased for a special purpose, namely, to put 
up business premises to enable the owner to carry on the business of, sale of pots 
and other mud articles, P.W. 6 who is the purchaser admits that there are houses 
in the neighbourhood and that the property is near the main road and that she 
has put up a tiled house after her purchase to carry on her business. So Exhibit 
A-10 is also not of much use. That leaves us with Exhibit A-11 one of the sale- 
d relied on by the learned Judge. We may mention that he also relied on 
Exhibit B-6; but that was an ex and we do not think it safe to take that deed 
as a proper guide to the value of the lands acquired. 


The land under Exhibit A-11 was purchased by P.W. 4 for Rs. goo. The 
extent is 36 cents. But from the evidence of P.W. 4 it ap that there were 400 
plantain trees and a thatched shed on the property. rding to the witness, 
each plantain tree would be worth one rupee and the thatched shed may be 
worth, Rs. 150. So oes ties 500, we get Rs. 350 as representing the value of 
the land. That works out at Rs. 1,000 per acre. c learned Government Pleader 
contended that this land was a residential house site and was in the middle of a built- 
up locality and so it should not be the basis of award of compensation in respect 
of the acquired area. There is no evidence that the land sold under Exhibit 
A-11 was pucca house site. The fact that it contained 400 plantain trees shows 
that it was not treated as a house site. The Tahsildar who gave evidence as R.W. 1 
did not have anything to say about this sale. We think that the learned Judge was 
right in relying upon this sale-deed. But we think that his estimate of Rs. 2,000 
per acre is not justified. Allowing for the admitted increase in the price of land 
since 1948, we think that a rate of . 1,500 per acre would be a fair and reasonable 
rate. 


There is, however, evidence that fifty cents of the acquired land were being 
cultivated with sugarcane. Mr. Rajah Ayyar has given us information that an 
area of about 1 acre 14 cents altogether was being cultivated with sugarcane in 
the block of 7 acres odd. From the accounts it is not impossible to arrive at a rough 
estimate of the net profits which could be made by the claimant from a cultivation 
of fifty cents with sugarcane. We sce no reason to entirely reject the accounts 
filed by the claimant. Heisa reac eh aan a retired District Board Engineer, 
and he has got a Karlasthan manager, P.W. 7. The reasons given by the learned 
Subordinate Judge for ee the accounts do not appeal to us. The fact that 
the accounts were not produced before the Land uisition Officer does not mean 
that they are not reliable. It is not always that the entire evidence is adduced 
‘before the Land Acquisition Officer by the claimants. The other reason that the 
cost of manuring and the expenses of seed sugarcane were not entered is not correct 
so far as fasli 1360 is concerned. The expenses are shown in the accounts. No doubt 
in a subsequent fasli 1361 there is no entry for expenses of seed’ sugarcane; but 
that is explained as due to the fact that the seed sugarcane came from the claimant’s 
land, and there was no purchase from outside. Hence no entry is to be found in the 
accounts. We accept the accounts as reliable. No doubt the accounts did not 
show the net profits from the particular area of fifty cents out of the land acquired. 
But we think that roughly a sum of Rs. 250 at least would be the profit per acre. 
Capitalising at twen years purchase we arrive at a figure of Rs. 5,000 per acre. 
‘The claimant is entitled to compensation at this rate for the fifty cents and at the 
rate of Rs. 1,500 for the remaining extent. Of course the claimant will be entitled 
to the statutory allowance of 15 per cent. and interest on the excess amount from the 

edate of possession. 

So far as the amounts awarded for cost of fence is concerned the learned Govern- 
ment Pleader does not object to the quantum but objects to the principle. He con- 
tended that there is no provision of law under which the claimant could be awarded 
this sum. In our opinion the sum could be properly awarded under the fourth 
clause of section 23(1) of the Land Acquisition Act, namely, the damage if any, 
sustained by the person interested, at the time of the Collector’s taking possession 
of the land, by reason of the acquisition injuriously affecting his other property, 


42 


330 THE MADRAS LAW JOURNAL REPORTS. A958 


moveable, or immoveable, in any other manner, or his earning. In this case there 
is the evidence that by reason of the acquisition of a part of the claimant’s property 
for the building of houses for the Harijans, nearly thirty*in number, there is every 
likelihood of cattle and other animals kept by the Harijans straying on to the adjacent 
land of the claimant covered with crops and causing damage to them. The claimant 
himself has given evidence of this and the necessity for a fence. The Land Acqui- 
sition Officer admitted that each Harijan may have a bull, a buffale, a cow 4nd a 
calfand 7 or 8 sheep, though some have may none, and it was pro to m- 
modate ay Harijan families in the acquired land. So over two hundred animals, 
to say the least, would be capable of causing to the crops on the adjacent 
lands belonging to the claimant which have not acquired. The Tahsildar 
expected the Harijans to take care of the cattle’and prevent them from grazing 
on the land. We do not share with the Tahsildar his optimism. It is more likely 
that the Harijans will not be able to keep the cattle to their own land. We there- 
fore hold that the award of Rs. 500 for the cost of the fence was proper and justified. 


In the result the ap by the Government is dismissed and the memoran- 
dum of cross-objection allowed to the extent indicated; but having regard to our 
above findings there will be no order as to costs either in the appeal or in the memo- 
randum of cross-objections. 


VS. ———— Appeal dismissed and oross-objections 
l allowsd in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice GANAPATIA PILLAL 
P. Murugayya Pillai .. Petitioner* 
u. 

Practice— Order for furnishing security as condition grantin 0 ~ Security of immoveable 
property caritiod to ba furrishod bafete a thectfod dalse E e aa i. 

The f a Court in directing a party- to furnish security in immovable propert a 
condition ri to AA the other party to the dispute or t decree holder that the benefit 
of the o der in his favour of the decree amount would be eventually paid or would be more easily 
recoverable. This object could be achieved only if a propeily enforceable security bond duly en- 


on stamp paper and registered according to law 1s put into Court within the time 
t may be that mere non-regisirstion of the bond within the time fixed by Court may not be a fatal 


bond ted th nt ey cenit furnishing ity t tantamount to com- 
on paper on the y or security canno 

pliance ith the order of the Court as the obligor could not be deemed to have done what 
was required of him as the Court would have still to look to him for the furnishing of a valid security. 
The requirement of engrossing the security bond on a stamp pa is not a mere technicality. 
The principles governing oe reece 17 of the Provincial Small Cause Courts 
Act will eq apply to cases of giving security in pursuance of orders of Court unger the Code 
of Civil ure. : . 

Case-law discussed. Z 


‘Petition under section 115 of Act V of 1908 praying the High Court to revise 
‘the Order of the Court of the District Munsif, Nagapattinam, dated ist October, 
1956 and made in I.A. No. 154 of 1956 in O.S. No. gt of 1953. i 


| K. Raman; for Petitioner. , 
G. R. Fagadisa Ayyar and T. S. Srinivasan, for Respondent. e 


The Court delivered the following 
' Jopoment.—This Revision Petition is directed against the order of the learned 


District Munsif, Nagapattinam, whereby he held that the’petitioner had not sufficient- 
ly complied with the order of the District Court of East Tanjore at Nagapattinam in 
CMP. No. 10 of 1955. That order of the District Judge was in an appeal 
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preferred against the decree of the District Munsif, Nagapattinam, in O.S. No. g1 
of 1953. The purport of the order was that the ap t was to d it costs of 
suit into the lower Court and furnish security in the shape of immoveable properties 
for the amount of the decree as a condition of stay of further proceedings. The time 
given by the appellate Court for furnishing security and d ting costs ended with 
20th , 1956. Admittedly, costs of suit were deposited within the time allowed 
and afdraft bord containing c description of the property posed to be given as 
eeu was put into Court by the pannen en goth 1956, the last date of 

the period of thirty days granted by ner See Court for this purpose. Objection 
was taken to the acceptance of fis dratt d, and this, objection was upheld by the 
learned District Munsif relying upon the decision in Marimuthu Gounder v. Ponnamma!\ 
This decision followed a prior decision in Kali Seti Penchalu Setti v. Potireddi Subba 
Reddi?. In both these cases, it was held that a mere. draft written on unstamped paper 
was not sufficient compliance with the order of a Court directing security at 
immovable property to be furnished by a particular date. 


_ Mr. Jagadisa Ayyar, the learned counsel for the ‘respondent contends that 
i security or security of immoveable property usually ordered 
Ee appellate Courts as a condition of granting stay of further 


Eelo the trial Court or other relief permissible under the Civil Procedure 
Code stands on a par with giving security mentioned in section 17 of the 
Pod Small Cause Courts Act as a condition’ precedent to making 
lication for setting aside an ce lca ween in a small cause : 
suit, in the case of security mentioned in section 17 of the Provincial Small Cause 
eae the dae een ceed Goce Code aes a Cae ing from 
the decision of Ramesam, J:, in Balakrishna Ayyar v. Pichamuthu Pillai?, followed by the 
decision of King, J., in Chathiyelan Kanna Kurup v. Raman Nayar *, and culminating in 
the decision of the Bench of this Court consisting of Govinda Menon and 
» in Marimuthu Gounder v. Ponnammal1, ‘These decisions have all held that furni- 
ERR the meaning of section 17 of the Small Cause Courts Act should 
be construed as putting into Court a properly drafted security bond engrossed on 
stamp paper, vanes if approved by the Court, could be carver into an enforceable 
security in law. Mr. J: Ayyar yyar: argues with some force that there should be 
no distinction in principle between furnishing security as required under section 
a of tke Small Cause Courts Act and giving security ig other cases. governed by the 
ivil Procedure Code, where the purpose is the same. 
A number of decisions of single Judges of this Court have been cited to me by 
Mr. K. Raman, the learned counsel for the petitioner, to show that, in the case of 
security to be furnished under the various Rules gf the Civil Procedure Code, it has 
been held that the filing of a draft bond not engrossed, on stamp per is a sufficient 
compliance with the order of the Court directing security to be furaahed. The 
earliest of these decisions is that of Jackson, J» reported in the Short Notes of 52 
M.L.J. 53. Fhis was followed by Happel, J., in C.R.P. No. 1511 of 1938 and b 
Mack, J., in Swara Rajamma v. Thota Venkich*, and Yahya Ali, 
Naicker v. Govindarajulu*. On an examination of these decisions, had that the 
uestion as now presented before me did not arise for decision. The argument in all 
-ak cases was that, if the draft bond put into Court was eventually found to be 
* sufficient but this was done after the expiry of the time fixed by the appellate Court 
for furnishing seat there was no proper compliance with the order 
security, of immoveable property to be given. - The question whether the filing of a 
drafé bond on plain paper was itself sufficient compliance with'the order must how- 
‘ever be deemed to have been only impliedly decided. In fact, Yahya Ali, J., expres- 
sly leaves this question open. I, therefore, feel that, in the absence of a Bench deci- 
sion on this point. “I am free to examine the question in its fundamentals. The 
object of an appellate Court directing security of immoveable property to be fur- 
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nished as a condition of its order is to assure the decree-holder that the decree amount 
would be eventually paid, or, would be more easily recoverable. This object could 
be achieved by a properly enforceable security bond engrossed on stamp paper and 
registered, being put into Court within the time fixed by the Court. Mr. Jagadisa 
Ayyar’s argument was that if time is allowed for the performance of this gct and if 
on the last date of this period a draft bond written on plain paper is put into rt bale it 
would not amount to compliance with the order of Court to give skcurity, use 
the party bound to give security has not done anything which could be construed as 
putting himself in peril of the security being enforced inst him. The word 
‘security’ has not been defined either in the Civil Procedure c or in the Provincial 

Small Cause Courts Act or in the General Clauses Act. But it will be readily 
ted that it means and includes the filing into Court of an enforceable document for 
the purpose of giving assurance to the decree-holder about payment of the moncy 
due to him under the decree. Such a purpose can be achieved only if the bond put 
into Court the obligor could be converted into a legally enforceable security 
without any er act to be performed by him. It is true that, even ifa security 
bond charging immoveable property and on stamp paper is put into Court, 
it would have to be registered before it could be enforced in law. But, for this pur- 

, the Court is not elpless ; nor need it depend on any further act of the obligor, 

use, compulsory registration of the bond could be had at the instance of the 
Court. On the other hand, if on the last day of the period fixed or within the period 
fixed a draft security bond written on plain paper is put into Court, the obligor could 
not be deemed to have done what was necessary for ishing security, because, the 
Court would still have to look to him for the furnishing of a security bond engrossed 
on stamp paper. The requirement as to the bond being engrossed on stamp paper 
is not therefore a mere technicality as it might seem at first sight. It is y an 
indication that the obligor is in earnest in complying with the order of the Court and 
has done all that could be done by him to carry out that order. In this view, I see 
no difficulty in accepting the principle, which has been applied by the rulings of this 
Court to giving security under section 17 of the Small Cause Courts Act, as appli- 
Sole th Gace seumity in the care of orders passed under the Civil Procedure, Code 
also. In this view, I am of opinion that the order of the lower Court is correct and 
this Civil Revision Petition should be dismissed. 

There will be no order as to costs. 

R.M. ———_ Petition dismissed. 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present :—*Mr. Justioz RAJAGOPALAN. 


Sundaralingam Chettiar and others .. Patttioners* 
v. 
S. Nagalingam Chettiar and others .. Respondents. 
Civil Procedure Cods (V of 1908), Order 6, rals 17 and section g2— Suit under section Relief of removal 
of nae Ernadi leading poalidty ofthe appointment of trurat Whether con be allorned. 4 


Whether it is the personal right of the plaintiff to be a trustee that is asserted or whether it is the 

right of the defendants to be trustees that is denied, the principle is the same and whert 

rach right to hold an office of trustee is asserted or denied that would fall outside the scope of section 
pe. 

The caur of action for the removal of the trustees arose only subeequent to their assumption 
of office as trustees and that was what was pleaded in the plaint. The cause of action for a decl@ration 
that the assumption of office itself was invalid was antecedent to such assumption. The removal 
for which section 92 provides cannot be construed to include within its scope cases where the right 
to hold the office itself is challenged. Apart from the fact that the proposed amendment can only 
lead to a relief not specifically asked for and cannot lead to the grant of the reliefof removal which was 

i asked for, itis a new cause of action that has to be pleaded. The case based on the proposed 
amendment is also inconsistent with that already pleaded ; further the delay in making the appli- 
cation, even if otherwise allowable has not been explained. The refusal to amend the plaint was 
therefore proper. i 
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. Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court ofethe Subordinate Judge of Madurai, dated 17th January, 
1957 and made in J.A. No. 484 of 1956 in O.S. No. 135 of 1955. 


R. Gopalaswamt Ayyangar, for Petitioners. 
K ST Ramamurthi and K. Vaitheeswaran, for Respondents. 
The Court delivered the following 


JupcmENT.—The petitioners, who were the plaintiffs in O.S. No. 135 of 1955 on 
the file of the Subordinate Judge’s Court, urai, applied under section 115, 
Civil Procedure Code, to revise the order of the learned Subordinate Judge, who 
rejected their application to amend the plaint in that suit. 


The suit was filed under section 92, Civil Procedure Code, and the main reliefs 
asked fbr in the plaint were: (1) to modify the scheme and to provide for expenses for 
educational purposes out of the trust funds, and (2) the removal of defendants 1 to 5 
from the trusteeship and the appointment of fresh trustees in their place. I am not 
concerned in these proceedings with the first of these two reliefs. In paragraph 14 
of the plaint the plaintiffs set out the grounds on which they sought the removal of the 
trustees, defendants 1 to 5, which in substance were mismanagement of the trust funds, 
to which it was alleged internecine quarrels between the trustees also contributed. 
The amendment sought was the addition of a further plea which ran : 

“The plaintiffs submit that the election of defendants 2 and g is invalid for the reasons that at the 
mecting which is said to have elected them. they brought outsi as stated above and-made them 
vote in their favour. The plaintiffs further submit that under the custom and usage governing the 
institution and the letter spirit of the scheme it is the managing trustee who 1s entitled to call 
a meeting of trustees to elect the managing trustee. In this casc it a pec noua er oe 
Cant Wio wai he (en manag ae Suie? had appret cane E.A. No. 778 of 1955 as carly 
as 1st November, 1955. from this Honourable Court, defendants: to 5 claimed to have caled a 
mecting and selected the first defendant as the managing member. The plaintiffs therefore submit 
that the so called selection of the first defendant as managing trustee even if trucis invalid and 


The learned Subordinate Judge held that it was a new case that the plaintiffs 
attempted to set up, which was not-permissible by way of amendment. He held 
further that the scope of the suit filed under section 92, Civil Procedure Code should 
not be permitted to be enlarged beyond that of the sanction accorded by the Advo- 
cate-General. ; 

The main contention of the learned counsel for the petitioners was that the 
amendment was sought only to set out additional gro for the relief already 
asked for in the plaint, the rethoval of defendants 1 to 5 from their office of trustees. 
In my opinion, the learned counsel for the respondents was well-founded in his 
contention, that the proposed amendment could only furnish material for a different 
relief based on a cause of action different frem that pleaded in the plaint. 

- To coftsider the scope of a suit unit under ne Civil Procedure Code, 
the following observations of Woodroffe, J., in Budree DasMukim v. Chooni Lal Fohurry?, 
are apposite : 

“Ttis of course admitted that the trustis2 public one. But the section further assumes that 
the suit is a representative one brought for the benefit of the public and to enforce its rights 
upon a cause of action alleging a breach of trust or necessity for directions for administration 
against a trustee and for the particular relief mentioned.” 

A suit for a declaration, that the person in office was not entitled to be a trustee 
&nd that the assumption of office itself was invalid, does not in my opinion, fall 
within the scope of section 92, Civil Procedure Code. 

In Vythilinga Pandara Sannadhi v. Temple Committes, Tinnevelly Circls*, a Division 
Bench of this Court considered the scope of the analogous provision, section 73 
- of Madras Act II of 1927. At page 1014, Curgenven, J., observed :— 


1. (1906) I.L.R. 33 Cal. 789, 3 IOLI. 
2. ae 61 MLJ. 815: ok. 54 Mad. 
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“ . . «. ~ . it appears to me very doubtful whether a suit by a trustee to establish his 
hereditary right to his office 1s a suit in respect of the administration yr management of the religious 
endowment to which the trusteeship appertains. It is a suit relating to a personal right, and thowsh 
upon its decision may depend the question whether or not the plaintiff continues in office as trustee, 
that question is not one arising out of the administration of the trust, as for astance where a trustee 
is removed for breach of trust or mismanagement. The suit raises no issuc as to the er in which 
the trust property has been administered or should in future be administered. From that point of 
view, too, it will not fall within the terms of section gz of the Code of Civil Progqedure, a pibvision 
which was designed to deal with every aspect of the management of endowments. we 

. Asin Bedres Das Mukim v. Chooni Lal Jokurry! so here, no directions are necessary for the admi- 
nistration of the trust. In dealing with the question whether a suit by hereditary muktears for a 
declaration that certain persons were not properly appomted trustees fell within provisions of section 
92,it was held by the Bombay ica pila da Devaras v. Ramak: ishaa Vithal? that the section 
did not apply because it provided only for two cases, (i) cither there must be an alleged breach of 
any express or constructive trust or (ii) the direction of the Court must be deemed necessary for the 
administration, of any such trust. This I think, affords some authority for the vicw that a mit 
of this character is not one in respect of the administration, or management of the endowment.”’. 

The principle, in my opinion, should be the same, whether it is a personal 
‘right of the plaintiff to be a trustee that is asserted, or whether it is the nal 
right of one or more of the’ defendants to be trustees that is denied. en the 
right to hold an office of trustee is asserted or denied and relief is asked for on that 
cathe would appear to fall outside the scope of section g2, Civil Procedure 

E- ` y ` . . $ i £ 

If I understood the learned counsel aright, he did not chall the position, 
that a suit for a declaration that a given person is not entitled to be a trustee fell 
outside tHe scope of section 92, Civil Procedure Code. Yet, in substance that was. 
what the plaintiffs wanted, without seeking in express terms such a relief. j 

The cause of action for the removal of the trustees arose only subsequent to. 
their assumption of office as trustees, and that was what was pleaded in the plaint. 
The cause of action for a declaration that the assumption of office itself was invalid 
was atitecedent to such assumption, in this case the election of defendants 2 and g 
as trustees and the subsequent election of defendant 1 as managing trustee.: The 
“ removal?’ for which section 92, Civil Procedure Code, provides cannot be con- 
strued to include within its scope cases where the right to hold the office itself 
is challenged. To put it in other words, a trustee de jure can be removed. A trustee 
de son tort is without any legal-right to hold the office. In such a case there can be 
no need to ask for his removal from office. Apart from the fact, that the proposed 
amendment can only lead to a relief not specifically asked for and cannot lead to 
the grant of the relief of removal which Was specifically asked for, it is a new cause 
of action that has to be pleaded. The case based.on the pro amendment 
is also inconsistent with that already pleaded. | The plaint proceeded on the basis, 
that defendants 1 to 5 were entitled to hold their offices but that by their conduct 
they made themselves liable to be removed from, those offices.” The arh¢ridmenit 
sought was that three of the defendants were never entitled at all tò hold their offices. 
The question, whether both the reliefs; that for a de¢laration that a defendant is 
not entitled to be a trustee, and in-the alternative, the relief that if the defendant 
was lawfully entitled to be a trustee, by his su uent conduct he had rendered 
himself Liable to be removed from the office, could be asked for in the same plaint 
‘does not arise for consideration in this case. Where there is a multiplicity of de- . 
fendants in such a suit and-the right of only some of the defendants to be trustees 
is challenged, to what extent such a suit would come within the scope of Order 2, 
rule g, Civil Procedure Code, does not arise for consideration either. The case 
I have now to deal with is that of an amendment of a plaint: I have pointed*out 
that the proposed amendment would introduce a new cause:of action and also set’ 
up a case inconsistent with that already pleaded. Suck ‘an amendment is not 
permissible. . : oor ae 

It may not be necessary to refer to all the cases cited during the arguments 
before me, in which the rights and liabilities of trustees de son tort, and in particular 
their liability to be sued under section 92, Civil Procedure Code, where the relief 
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sought did fall within the scope of that section, wẹre discussed. None of them dealt 
With the problem, whethér invalidity. of assumption of office could be one of the 
grounds on which “ removal” from office could be asked for within the meaning 
of section 92, Civil Procedure Code. - . 

Eveff had the amendment been permissible and the learned Subordinate Judge 
was ng in refusing it, the question of delay, which he had no occasion to discuss, 
would have arisen for consideration in deciding whether I should interfere in re 
vision. The validity of the election of defendants 1, 2 and g was the subject-matter 
of other proceedings. The plaintiffs were obviously aware of the facts, on the basis 
of which they challenged the validity of the election, even before presented 
the plaint. e delay in seeking the amendment was never really explained. 

‘I sce no justification to interfere in revision. The Revision Petition is 

i with costs. 


VS. eee Revision dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ PRET :—Mnr. Justiaz GANAPATIA PILuaL ` 


P. V. Subbayyan Chettiar ; ..  Appellant* 


v. 
Rajaram (Minor by his grandmother and guardian, Kamakkal) f 
and another , .. Respondents, 
Daed.—Construction— Husband settling property om kis wife—Subsequent clause property should be enjoyed 
by the settles and by the male heirs from generation to generution— Effect of. i Ead : 
The recital in the settlement deed in Tamil was to the effect: “At the request of the settlor: the 
mother sad brother of the bride-to-be had agreed to give the bride in second marriage to the settlor 


on condition that the settlor made a ift of the propertv to her; and the settlor having agreed to this 
was making 2 settlement deed to effectuate the gift which he intended to make.” “After this 


e Toloa another asntene which reails thay "the peaperty hanid be ERISA the settlee and by the 


male heirs-born to her by the settlor from generation to generation’. Oa, construction the 
iced : ; : 


Held. Where in the operative clause there is no mention of any gift or devise in favour of any 
heirs of the scttlor and it cannot be inferred from the recitals that the dominant or the sole 
intention of the settlor was to make a gift only to the male heirs to be bom the second wife 
without giving any independent estate of gift in favour of the second wife, the settlse gets an’ abso- 
lute interest in the property. . i , 

The subvequent clause cannot control the full import or effect of the operative sentence which 
precedes it and by which the settlor had conferred an absolute estate to the wife. It is settled la 
that such subsequent clauses detailing the mode of enjoyment or the devolution of the properties 
from cration to gencration do not curtail the full effect of the operative clause, by which the settlor 
had already expressed his intention to confer an absolute estate on the settlee. It is well established 
that such a clause as ‘ to be enjoyed from generation to generation” indicates a heritable estate. 
It is also wei? settled that the word ‘ sarvaswathanthiramai’ occurring in a se ent or gift deed 
indicates an absolute estate. : ; 


Appeal against the Decree of the Court of the Saisie rip Nee Dindigul 
in Appeal Suit No. 19 of 1954 preferred ee urt of the Dis- 
trict Munsif of Periyakulam in Original Suit No. 56 of 1953. ' ; , 

T. M. Krisknaswami Ayyar and A. Balasubramaniam, for Appellant. 

V. Seshadri and K. S. Ramamurihi, for Respondents. 


The Court delivered the following . 

Jupament.—The plaintiff is the appellant in this second, appeal which arises 
out of a suit instituted by him for eatin, mi the order in E.A. No. 680 of 1952 
on the file of the Gourt of the District Munsif, Periakulam. The admitted facts 


‘are shortly these. The appellant obtained a money decree inst defendant 


2 and her husband on a promissory note in O.S. No. 101 of 1948. In execution 
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of that decree, he brought to sale two items of properties and purchased them himself. 
The property now in dispute in this litigation 1s the first itdi out of the two purchased 


items. After the ap t had taken delivery of possession of this item through - 


Court, the first defendant the son of the and defendant applied under rule 100 of 
Order 21 for an order of re-delivery and this application was allowede To set 
aside this order, the suit was brought by the present appellant. The title ef the 
judgment-debtor is based upon Exhibit B-1, a settlement deed, dated 2and*July, 
1937, executed by her‘husband, Ramaswami Chettiar, in her favour. The trial 
Court, on a construction of this deed held that the judgment-dsbtor was conferred 
an absolute estate in the properties which were sold in execution and that her son, 
the first defendant, had no manner of right or title to this pro . Against that 
decision, an ap was taken to the Subordinate Judge, Dindigul, who, differing 
from the trial Judge, construed the estate conferred upon the judgment-debtor, 
Balamani Ammal, as à life estate, and, allowing the appeal, modified the tecree 
ofthe lower Court to the extent of declaring that the appellant would get only a 
life estate in item 1 of the plaint A Schedule for the lit of the judgment-debtor. 
The question for consideration in the second appeal is, which is the correct inter- 
pretation of Exhibit B-1. Three decisions are referred to in the judgment of the 
trial Court in support of his conclusion that the terms of Exhibit B-1, correctly 
read, conferred an absolute estate upon Balamani Ammal in respect of the pro- 
now in dispute. They are Pugalum Perumal v. Thangathammgl); Lakshmana 
i v. Narpa Reddi? and Nagaraja v. Natesa?. The lower appellate Court, 
without considering the effect of these decisions relied on by the ial Court, refer- 
red to the decision of the Supreme Court in Bajrang Bahadur Singh v. Bakhtrat Kuert, 
as having a direct bearing on the interpretation of ibit B-1. That case related 
to the construction of a will. The following observation of the Supreme Court is 
relied on by the lower appellate Court :— 


“Where the dominant intention of the testator was to make provision not for the donee alane 
but for the benefit of his heirs and successors, generation after generation, the ression heirs’ in 
the context will mean the donce’s heirs determined according to the general law of tance.” 


I am afraid this principle can have no application to the interpretation of 
a settlement deed like Exhiblt-Br, where, in the operative clause, there is no men- 
tion of a or devise in favour of any heirs of the settlor. Mr. K. S. Ramamurthi 
the learned counsel for the respondent, brought to my notice the Bench decision 
in Madura H. P. Fund v. Kamakshi Ammal*. There also, a devise in a will came up 
for construction and the words contained in the will and which indicated the donees 
were these : “ My natural father, Pichu Ayyar, and male heirs”. In construing 
this description of the donee, the Bench held that the bequest could not be con- 
sidered as one in favour of the father alone. An examination of the terms of Ex- 
hibit B+1 clearly shows that Ramaswami Chettiar was making a gift in favour of 
Balamani Ammal alone. No doubt, the learned counsel for the respondent pointed 
to the fact that one of the reason given in Exhibit B-1 for the contemplated second. 
marriage was that Ramaswami Chettiar had no male issue by his firstwife. Equally, 
another reason also is given for making the gift, that is, that he Ramaswami Chettiar 
wanted to marry a second wife, because his first wife had deserted him. It cannot 
therefore be inferred from the recitals in Exhibit B-1 that the dominant or the sole 
intention of Ramaswami Chettiar was to make a gift only to the male issue to be 
born through Balamani Ammal without giving any independent estate of gift in 
favour of Balamani Ammal. If the language of Exhibit B-1 is carefully scrutinised, 
there is no real difficulty at all in finding out what the settlor meant, The operative 
clause is contained in a sentence which is complete by itself both grammatically 
and in its sense. That sentence imports the tollowing idea: 


“ At the request of the settlor, the mother and brother of the bride-to-be had to give the 
bride, Balamani, in marriage to the settlor on condition that the settlor made a ift of the property 
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(now in question) to Balamani ; and the settlor, Having anced to this request, was makirg a meres 
~ Et deed to effectuate the gift which he intended to m 
After this sentence in Tamil is completed, follows another sentence which reads 
that the property should be enjoyed by the settlee and by the male heirs born to 
her bysthe settlor from generation to generation. This su uent sentence cannot 
in any sense control the full import or effect of the operative sentence which precedes 
it by which the settlor had conferred an absolute estate in the pro on his 
bride-to-be. It is settled law that such subsequent clauses detailing the mode of 
enjoyment or the devolution of the properties from generation to generation do 
not curtail the full effect of the operative clause, by which the settlor had already 
his intention to confer an absolute estate on the settlec. It is well estab- 
that such a clause as “ to be enjoyed from generation to generation ” indicates 
sei a heritable estate. Itis also settled that the word “‘Sarvaswathanthiramai” 
in a settlement or gift deed indicates an absolute estate. Having regard 
to these settled principles of law, it is very clear that the trial Court came to the 
correct conclusion as regards the import of Exhibit B-1 and held that Balamani 
Ammal, the judgment-debtor, obtained an absolute estate in the property. The 
contrary view taken by the lower appellate Court is incorrect. 


In the result, the Second Appeal is allowed and the decree of the lower 
eae Court is set aside and that of the trial Court restored with costs both in 
Court and in the lower Appellate Court. 


No leave. 


VS. Appeal allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present :—P. RAJAGOPALAN, Officiating Chisf Justice AND Mr. Justicn Rama- 
CHANDRA IYER. 
Pinapala Venkateswarlu .. Appellant* 

Letters Patent (Madras), clause and Appellate Side Rules (Madras), rule licabiliiy— Order 
refine md th decret in ed Gee ol dead “toe of T thse eer ANR aginst 
— Necessity 

An application to amend a decree in second a invokes the civil appellate 
jurisdiction vested in the High Court. Tn the absence c leave E Ee theappiie 
cation to amend the decre, kà appeal against jich disthlisa! 14'incotpetent: Clause 15 of the 
Letters Patent applies to the case 

Appeal under clause 1 of Re the order of Mr. Justice 
Ramaswami, dated 28th October 1957 an e in S.R. No. 28720 of 1957 in 
S. A. No. 2727 of 1949 on the file High Court. 


V. Devarajan, for Appellant. 
The Order of the Court was pronounced by 


jagopalan, O.C.7.—We agree with the office that clause 15 of the Letters 
Patent does apply. The application to amend the decree in the Second Appeal 
certainly invoked the civil appellate jurisdiction vested in this Court. If so ppal 
e of the learned Judge who dismissed the application to amend the decree was neces- 
sary under rule 95 of the Appellate Side Rules read with clause 15 of the Letters 
Patent. No sel leave was asked for or obtained. The appeal is incompetent. 


V.S. Office nots accepted. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RajAMANNAR, Chigf Justice AND MR. Justion PawoHa-™” 
pakesA AYYAR. l \ 


S. Venkatakrishnan “4% l .. Appellant? 
Tiperi and Bapat (Control) hed VE 1987) section 3— Exports (Control) Order (1954), clausep— 
Scope— Powers of Government— Decision te p. it expert ef dry chillies— Subsequent grant of 
DATOH 10 APOT 12 egy ae wheat ora Ani Gevernatent of foreign country— i 
pare ag 19 (1)(g), Constitution of India (1950)—If violated — Non-publscation of permission in Ga orite 


Section 3 of the Imports and Exports (Control) Act, 1947, and clause (7) orike Pepot (Qoa) 
i ted by the Govern- 


Order, 1954, make it clear that except under and in ce with a licence gran 
ment no person can export chillies, one of the commodities mentioned in Schedule I to that 
Order; and it us open to the t to grant licences for the export of dry chillics. 


If the Government, as a matter of policy, decide by an executive order that the export of chillies 
should be altogether stopped and that in the interests of the public, there should be no issue of licences 
for the export of chillies, and then make an exception and give special permission to the Government 
of another country to purchase and tc take to that country a certain quantity of chillies 
certain co-operative socicties holding stocks, it cannot be said that the Government is violating 
Article 14 or Article 19 (1) (g) of the Constitution. 

If the Government decide to make an exception to the general ban in favour of certain co-operative 
societies only to the exclusion of private persons, there may be 2 case for’ ing the act as discri- 
minatory ; when even the co-operative societies are, not given generel licences, and the Government 
choose the co-operative societies as the instruments to complete the transaction with the foreign Govern- 
ment, the rative societies not being mere profit making oiganisions like private bodies, the 
action ofthe t cannot be said to be vitiated by trariness or favouritism. The funda- 
mental right guaranteed under Article 19 SA) is not any way violated by such special permission 
granted to co-operative societies te export es to the foreign country. 

The non-publication of the permission granted to co-operative societies in the Gazette does not 
detract from the validity of such ission. There is nostatutory requirement that policy decisions 
of the Government in exceptional circumstances should be published in the Official Gazette. 

Appeal under clause 15 of the Letters Patent against the order of 
Mr. Justice Rajagopala Ayyangar, dated goth May, 1957 and made in the 
exercise of Special Original Jurisdiction of the High Court in Writ Petition 
is 442 of 1957, a petition presented to the High Court under Article 226 of the 

nstitution of India to issue a writ directing the respondent therein to forbear 

from issuing any license or allotment memo. to any co-operative society in the Madras 
State for the export of dried chillies to destinations other than Pakistan and hard 
currency countries and give consequential directions to the respondent therein 
to consider the grant of license to the petitioner without any discrimination. 

A, Ramachandran, for Row and Reddy, for Appellant.. 

The Judgment of the Court was delivered by 

Rajamannar, C.7.—We agree with the conclusion of Rajagopala A Ja 
against whose judgment this appeal has been filed, that the appellant is not 
entitled to either of the reliefs sought by him under Article 226 of the Constitution 
of India. The twofold prayer of the appellant was for the issue of a writ, order 
or direction directing the respondent, that is, the Joint Chief Controller of Imports 
and Exports, Madras, to forbear from issuing any license or allotment memo. to 
any co-operative society in the Madras State for the export of dried chillies to,desti- 
nations other than Pakistan and hard currency countries and cancel such licences 
or allotment memos. already issued and give consequential directions to the res- 
pondent to consider the grant of licence to the petitioner without any discrimination. - 

Section g of the Imports and Exports (Control) Act, 1947, was enacted to 
continue, for a limited period, powers to prohibit or control imports or exports 
in public interests. Section g of this Act empowers the Central Government, by 
order published in the official Gazette, to provide for prohibiting, restricting or 
otherwise controlling, in all cases or in specified classes of cases, and subject to such 
exceptions as may be made by or under the order, the import, export, carriage 
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coastwise or Kaasa Gare as ships’ stores, of goods of any specified des¢ription. The 
~ Exports (Co: ) Order, 1954, which was made in exercise of the powers conferred 
~ by the Imports and Espe (Cantal) Act,’1947, provided for the issue of licences 
for import and export of goods specified therein. Clause 7 of this Order, inte 
alia, declared that nothing in the Order shall apply to any goods exported by or 
under the authority of the Central Government. Schedule I to the Exports (Con- 
trad) Order specified the goods in respect of which an absolute restriction was 

except under and in accordance with the licence granted by the tral 
Government or by any officer specified in Schedule II to the Order. Dry chillies 
is one of the commodities mentioned in Schedule I. In view of the above pro- 
visions it is clear that except under and in accordance with the licence ted 
by Government, no person can export dry chillies. It was not contended before 
us that the provisions of the Imports and Exports (Control) Act, 1947, or the Ex- 
ports (Control) Order, 1954, was ulira vires and unconstitutional. It is common 
gro that though it was open to the Government to issue licences for the export 
of ies, as a matter of policy, the Government decided by an executive order 
in May, 1956, that the export of chillies should be APENA stopped. This 
total ban really amounted to the statement of policy and the Government did not 
alter any of the provisions of the Exports (Control) Order or the Imports and Ex- 
ports (Control) es Under clause 3 of the Exports a Order it was open 
to the Central Government to t licences for the dry chillies. Only 
they decided in the interests of the public presumably that there should be no issue 
of such licences. While this policy was followed, an exception appears to 
have been made in the following circumstances. ‘The Food Commissioner of the 
Government of Ceylon wanted a supply of 2,500 tons of chillies and the Govern- 
ment of India decided as a ial case to release 2,500 tons of chillies for-export 
tothe Ceylon Government. In effect the transaction was really permission granted 
to another Government, by i at P to purchase’and export to that country 

x specified quantity of dry from this: country. i, 


. The Government of Ceylon, that is, the Food Gis E to that ave 
ment, was advised to make the purchase of chillies up to 2,500 tons from co-operative 
societies recommended by the State Government and such a list of societies was 
forwarded to him. It is only after evidence of purchasé by the Food Commissioner of 

i: Deg oa iae furnished by any particular co-operative society thata licence was directed’ 

issued to such society and only for quantities purchased from each of'them. 

There was no general licence issued to any ig ae society to export any quantity 
of dried chillies which they may choose to. effect, the transaction was nothing 
more than a special. piel given to the Government of another country to 
purchase and taie to eir country a certain quantity of chillies and the-co-operative 
societies were only indicated as the vendors of such chillies and to facilitate the 
export, the particular co-operative societies which sold the chillies-were granted 
the licené¢e to actually make the export of that quantity,purchased from them. The 
Joint Chief Controller of Imports and ne gave a list of approved co-operative 
societies and it was . ectly open to Food Commissioner.to p the 
chillies from any of these. societies. It depended upon the stock with each of the 

e societies and the convenience of the Food Commissioner or his representative. 
We see here no change of policy of the Government in favour of co-operative 
oe in general. It is not as if the Government intimated their decision -to 
tion to the general ban in favour of co-operative societies only, On , 

Prima of the facts we fail to see how the se ir ponies rings ao 
that. Article 14 or Article 19 (1) (g) has been violated in manner. The ap-. 
pellant might have an aivuable case if the Government had at lished a notification 
of even issued a circular that only co-operative societies may be granted licenses 
for export of dry chillies under clause 3 of the Exports (Control) Or Order, -but no 
private party should ever be given’a licence. But this is not the case. Even the 
co-operative societies have not been given general licences to chillies. Their 
right-to export is confined to the quantity which the Food ioner might 
ae to purchase from any opiem, H the Government choose the co-operative 
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societies as the instruments to complete the transaction with the Ceylon Govern- 
ment for the purchase and export of the chillies, we fail to see how it amounted 
to discrimination. The Government could not obviously choose anybody at random E 
and if they choose societies which are not mere profit-making organisations like 
private bodies, we see no arbitrariness or favouritism. 


We are unable to follow the appellant’s contention that the fundamental right 
guranteed under Article 19 (1) (g) has been in any manner violated by the special 
permission granted, to certain co-operative societies to export quantities of dry 
chillies. As we mentioned at the outset, there is no statutory rule or order pro- 
hibiting the issue of licence under clause (3) of the Exports (Control) Order. It 
is true that that clause prevents the export iy any n or body of persons with- 
out a licence. Such provisions have never been held to be in derogation of funda- 
mental rights because such provisions have always been enacted in the interests 
ef the public and for the regulation of trade and for the conservation of esserftial 
commodities. The clause is still there. It may be that the Government at one 
time decided not to grant any licence under clause 3 for the export of dry chillies. 
But when conditions altered, there is nothing to prevent the Government to change 
that policy. Itis up to persons interested to make representations to Government 
and convince that an absolute ban is no longer necessary ; but it is not the province 
of this Court to indicate to the Government that their policy should change. All 
that we can say is that there has been no violation of any fundamental right or the 
principle underlying Article 14, so far as the appellant before us is concerned. 

A subsidiary point was pressed before us, namely, that the permission | ea 
to the co-operative societies to effect the exports was not published in the Gazette. 
With t respect to Rajagopala Ayyangar, J., we must confess we were not im- 
pressed by the ent even at first sight. Indeed we are unable eyen to follow 
the argument. c Chief Controller of Imports and New Delhi, informed 
the Joint Chief Controllers of Madras, Bombay and Calcutta that licences may be 
issued. to certain co-operative societies to export quantities of dry chillies which 
may be sold to the on Government. We fail to see why this departmental 
instruction should‘be published in the Official Gazette. As Rajagopala Ayyangar Ja 
observed, there is no statutory requirement that policy decisions of the Govern- 
ment in exceptional circumstances should be published in the Official Gazette. We 
sce nothing in this objection. The appeal is dismissed. . 

PRN. —— Appeal dismissed . 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Jusrick PANCHAPAKESA AYYAR AND Mr. Justice BASHEER 
AHMED SAYEED. 


Kaliammal alias Thayammal .. Appellant * 
J. e 
Pongiammal and others .. Respondents. 

Civil Procedure Code (V of 1908), Order 18, rule 18— Local inspection by Court— Notes of local inspection— 
Duty to maks and keep it as part of the record—Failure to de so— ff vitiates the judgment — Desirability of omend- 
wag ths rule. 

It is ne doubt true that Order 18, rule 18 of the Gode of Civil Procedure (unlike section 439-B (2) 
of the Criminal Procedure Code does not in express terms require Court to make notes of 
iape ia aade eee ate aC aad part of the record. The omission in Order 18, 

18, Civil Procedure Code, to make a Court holding local inspection prepare notesof euch 1 
and keep them on recordpis only by imadvertance and is not in ed deliberately. t this ° 
omission does not mean that a Judge holding localinspecticn is not under a duly to notes of 
such inspection and keep it as part of the record of the case. 

Locat inspection is done by the Court in its discretion and it could be done at aay FASS ion 
proceedings ther smo motu or at the instance of the parties to the cause. Though a local 
might influence the judgment of the Court in varying degrecs in differen cascs and in cascs 
may have no bearing at all on the judgm ent, still the i Sy jennie 
dously or unconsciously influence its conclusions in the judgment. Hence it is not only desirable 

Nn a aaa 
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but necessary, that a Court making a local inspection should make notes of such inspection and the 
facta Goscrved tay the Cadet ghd been Iai pact of fc aa The judgment of a Court which makes e 
a local inspection but fails to prepare notes of that inspection and keep them on record will be vitiated. 
©ase-law discussed. 
It is desirable for the Rules Committee to amend Order 18, rule 18, of the Civll Procedure 
Code. by adding a provision for the preparation of notes of inspection and keeping them on record. 

' Appeal against the Decree of the Court of the Subordinate Judge of Coim- 
batore (2nd itional) in Ap Suit ot 1953, preferred against the Decree 
of the Gourt of the District Munsif of Gobichettipalayam in Original Suit No. 107 
of 1950. 


Y. Tyagarajan, S. Thyagaraja Appar and N. Vanchinathan, for Appellant. 
G. R. Fagadisan and A. R. Ramanathan, for Respondents. 
The Judgment of the Court was delivered by 
* Panchapakesa Ayyar, J.—This appeal was posted before Govinda Menon, J., 
(as he then was). He has, because of divergence of views between Judges, re- 
garding whether notes of a local inspection made by a Court should be prepared 
and kept on record or not and whether the failure to do so would vitiate the judg- 


ment or not, referred this Second Appeal to a Bench for being decided by it. That 
is how it has come before us. 


The facts were briefly these: O.S. No. 107 of 1950 on the file of the District 
Munsif, Gobichettipalayam, was filed by one Kaliammal alas Thayammal, for 
a declaration of her easementary right to use the suit pathway A B C marked ereen 
in the suit plan, to go to her land S. No. 44-C and to take her men, cattle and carts 
along it, and for a permanent injunction restraining the defendants and their men 
from obstructing her and her men from walking along or taking men and cattle 
and carts along the saia pathway, A B Cand for costs. The suit was stoutly resisted 
by the defendants on the ground that the plaintiff had no easementary right of 
any kind, and that she had no a to take any carts or cattle or men along the 
pathway. The learned District Munsif, after discussing the evidence, held that 
the plaintiff was entitled to the right of way claimea and decreed the suit with costs. 
The defendants took the matter in appeal. The learned Second Additional Sub- 
ordinate Judge, Coimbatore, heard the appeal, A.S. No. 3 of 1953 on his file. In 
the course of the pendency of the appeal he made a personal inspection of the suit 
locality, but did not prepare any notes of that inspection and leave it on‘record. 
He referred in para. 10 of his judgment to his local inspection and to some facts 
observed by him. He reversed the judgment of the learned District Munsif and 
dismissed the suit with costs iroughaur. The Second Appeal has been filed by 
the plaintiff against the judgment and decree in appeal. 

One of the points urged in the Second Appeal was that the judgment of the lower ° 
Appellate Court was vitiated by the failure of the learned Subordinate Judge to - 
prepare notes of his inspection and leave them on record. It was also contended 
that the lower Appellate Court had acted on facts found by it at thei tion without 
disclosing those facts by preparing notes of inspection and leaving them on record. 
Govinda Menon, J., thought that the first question, viz., whether the trial Court or the 
appellate Court making a local inspection was bound to prepare notes of such ins- 
pection and keep them on record, was an important one to be decided by a Bench. 

We have perused the records and heard the learned counsel on both sides, We 
are now deciding only the question as to whether a Court, trial or appellate, making a 
local inspection is bound to prepare notes of inspection and keep them on record, 
whether or not the facts Sound by it at the local inspection had Pina it for arri- 
ving at its'judgment and had been relied on by it as reason for its ju t. It was 
conceded by Mr. aceon Ayyar and cannot be disputed on the rulings that if the 
facts found at the local inspection have been used, wherever it is permissible to do so, 
by the Court for arriving at its conclusions on the judgment, notes of such local ins- 
pection should be p and kept on record. But that will involve examining 
the judgment itself and finding how far the Court was influenced by the facts found 
at its local inspection in arriving at the judgment. The mere fundamental question 
is whether, even in the absence of proof that the facts found at the local inspection 
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had visibly influenced the Court in arriving at its judgment, the Court was still 
bound, once it made a local i ion, to prepare notes of sueh inspection and keep a 
them on record, and whether the judgment would be vitiated by its failure to do so. 
Mr. Jagadisa Ayyar contended that,whatever might be the natural justice aspect of it, 
there is nothing in law to require a Cioll Court making a local inspection, an ot visi- 
bly relying on the facts found by it at the local inspection for arriving at its ju t 
to prepare notes of such local inspection and keep them on record. He pointed out 
that, under Order 18, rule 18, Civil Procedure Code, the Court may at any stage of a 
suit inspect any property or thing concerning which any question may arise and that 
the rule does not go on to state “and shall pre notes of such local i ion and 
keep them on record,” like section 539-B (2) of the Criminal Procedure , Which 
specifically provides that a memorandum of any relevant facts observed at the local 
inspection be prepared and shall form part of the record of the case. From this 
omission he wanted to e that it was not necessary for a Court, much less obliga- 
tory, to pre notes of local inspection in a civil case under Order 18, rule 18, 
Civil: ure Code. We are not convinced by this general argument based on the 
omission. It is obvious that a mere omission will not do in such cases. Under sec- 
tion 165 of the Evidence Act, a Judge may, in order to discover or obtain proper proof 
of relevant facts, ask any question he pleases, in any form, at any time, of any witness, 
or of the parties, about any fact relevant or irrelevant, and the section does not go 
on to state that he shall record the answers given in reply to such questions, obviously 
because that need not be said. The question, therefore, is whether the omission re- 
garding the preparation ofa memorandum or notes of inspection under Order 18, rule 
14, Civil Procedure Code, would have the effect of not making it necessary for a Gourt 
to prepare such a memorandum even if it makes a local i tioh. It must be remem- 
bered that it is making the local inspection as a Ccurt and that such local inspection 
involves not only public time and energy but is also made after notice to all the parties. 
There must be some p in the Court’s making sich inspection. Of course, 
the Court is not bound under Order 18, rule 18, to make a local inspection, even if 
both the parties request it to do so, if it considers that it is not’necessary. On the 
other hand, it can also make a local inspection even’ if neither party requests it to do so 
if it thinks it necessary in the interests ofjustice. Again, the ‘al inspection may be 
made at any stage of a suit, namely before the evidence has begun to be reco ; 
or in the course of the recording of the evidence,or after the evidénce is concluded and 
before the arguments are heard and judgment is delivered. It is also obvious that 
some local inspection may prove to be utterly useless for th¢ ‘purpose of the case, 
while others may be very useful, either for cnidemtancing the evidence, or for appre- 
ciating the evidence, or for believing some witnesses as against others, when the two 
sets speak to a state of facts-in a contradictory fashion. Thus, if some witnesses say 
that a house is too small and incapable of being partitioned,and others say that it can 
„conveniently be partitioned, and the Court makes an inspection, itis obvious that the 
facts discovered at the ae ogo will incline it towards the views expressed by one 
act of witnesses as against the other set of witnesses. So too, in accase aboit the age 
or value of a tree or building in dispute. While it is quite clear fron? the relings that a 
Court cannot act on facts discovered by it at the local i tion against the evidence 
in the case, without any evidence in support of the facta disc by it, and this is 
because the Judge is not put on oath or subjected to cross-examination and his notes 
are not even subjected to objections by either side, still it is obvious, as held in several 
cases, that his local inspection will, on the principle that “‘the, eye is evidence”, 
vitally influence him in cases where a view of the is material to decide which 
versien, out of two conflicting versions, is true. It has been heldjin Buckingham %. ° 
Daily News, Ltd.1, that a view of the place by the Court is part of. the evidence, just 
as much as an exhibit and that it is real sidence; and the weighty authority of Denning 
L.J., in Goold v. Evans & Co.*, has been relied on for this obseryation. We are of 
‘opinion that, even if the judgment-of the Judge making the local inspection, is not 
visibly proved to have been influenced“by the facts observed jby im at the local 
7 Uaz e 
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inspection, still the facts observed by him at the local inspection must have 
consciously or unconsciqusly contributed towards his conclusions in the Judgment. 

e~ Otherwise there would have been no meaning in his making a local inspection. 
Of course, it is possible that in a few cases they contributed nothing at all in 
which case the notes of local inspection prepared by him would state so: any way, it 
is desirable and, in our opinion, necessary, that he should prepare notes of his local 
inspection and keep them on record, especially where there is a possibility that 
one of the parties might not have been present at the local inspection despite the 
notice ha been given to him, and it is desirable that both sides should know 
all the facts the Judge observed at his local inspection and the resultof such local 
inspection. 

Mr. Jagadisa Ayyar relied on the ruling of a Bench of the Calcutta High Court 
in Raj Chandra v. Iswar Chandra’. ‘There, it was observed that there was nothing in- 
the Civil Procedure Code which obliged the Court holding the local i ion to 
leave notes regarding it. Indeed, it was added that, ifthe Judge left such notes on 
record the parties might object. This later observation was not relied on by Mr. 
Jagadisa Ayyar, whose only point was that, even though it may be desirable to prepare 
notes of inspection, it is not obligatory on the part of the Court to do so, and that ifit 
fails to do so, the judgment would not be vitiated, unless the facts observed at the 
local inspection had visibly influenced the conclusions arrived itin the judgment or 
formed the basis of the judgment. He relied also on the observations of single 
Judges of the Calcutta High Court in Bholanath v. Memena Khatun?, and Hari Charan 
v. Jitendra Nath’, much to the same effect. He also relied on theruling of the Patna 
High Court in Ram Chandra Rao v. Narayan Lal‘. There, the learned Judge, Jwala 
Prasad, J., held that, though it was desirable to p e notes of local inspection and 
place them on record, the judgment would not be vitiated by a failure to do so, unless 
the facts found at the ical inspection formed the basis of the ju t or helped the 
Judge in arriving at the conclusions therein. He also relied on the ruling of a Bench 
of the Bombay High Court in Lakmidas Khushal v. Bhaiji Khushal®, to the effect that 
where a Subordinate Judge made a local inspection and decided the case by the 
light of his own view of the alleged , there was no error in the procedure 
adopted by the Subordinate ae Bue thee: of course, the parties knew what the 
facts were, which the learned Subordinate Judge had observed at his local inspection , 

Mr. V. Fra ne a for the plaintiff-appellant, relied on the rulings of the 
Calcutta High Court in Joy Coomar v. Bundhoo Lall*, holding that the result of the 
local inspection should be put on paper. He also relied on the ruling of a Bench of 
the Calcutta High Court in Ra Kishore Ghose v. Kumudini Kanta Ghose’, and on the 
decisions of single Judges of this Court in Municipal Council, Calicut v. Velayudha Menon! 
and Padmasani Bai v. Sabapathy Mudaliar®, where Ananthakrishna Alyar, J., and 
Somayya, J., have held that notes should be p by the Court ing the 
facts observed by it at the local inspection. He referred also to the ruling of a Bench 
of this Court in Govindaswami Naidu v. Pushpalammal!°, were Rajamanunar, G.J., and 
Somasundaram, J., have held that even a Rent Controller making a local inspection, 
of the house in question, should p notes of his inspection and keep them on 
record, and argued therefrom that a Court should all the more do so. Mr. Jagadisa 
Ayyar too had referred to this ruling for showing that the principles of natural justice 

e might require the preparation of such notes of local inspection. We agree with 
Mr. Thyagaraja Ayyar, and the rulings cited by him, and hold that the omission in 
Order 18, rule 18, Civil Procedure Code, to make a Court holding a local inspection 

Te notes of such inspection and keep them on record, is only by inadosrtance and 
4 fot minded deliberately, and that the judgment of a Court which makes a local 
inspection but fails to prepare notes of that inspection and keep them on record will 
be vitiated, as the facts. discovered at the local inspection must have consciously 
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or unconsciously been taken into consideration by it in arriving at its conclusion: 
in the judgment. . 

In the end, therefore, we set aside the judgment and decree of the learned second 
Additional Subordinate Judge, Coimbatore, in A.S. No. 3 of 1953, and remand the 
appeal to the Subordinate Judge, Erode, (who has now territorial jurisdictjon), fos 
disposing of it afresh. The learned Subordinate Judge, who re-hears the appeal i: 
free to make a local inspection if he wants; but if he makes a local inspection he 
should keep notes of such inspection on record. In the circumstances, we direc: 
all the parties to bear their own costs in this Second Appeal, The Court-fee paic 
will be refunded. Leave refused. 

We think it desirable for the Rules Committee to amend Order 18, rule 18, Givi 
Procedure Code by adding a provision for the preparation of notes of inspection and 
keeping them on record. 

We leave all the other contentions of either side open, at the remanded hekring 
of the Appeal. 

R.M. —_—— Appeal allowed and case remanded, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. RayacopaLan, Officiating Chief Justice AND Mr. Justiax 

RAJAGOPALA AYYANGAR. 

M.CY.M. Corporation, Pudukottai by Director M. CT. Muthia 

Chettiar .. Petitioner” 
D. 

Income-tax Officer, Pudukottai and another , .. Respondents, 
Income-tax Act (XI of 1922), section 18-A (3) and (8)—Scope of. i 
Sub-section (3) of section 18-A of the Income-tax Act does not cover every case where the Income- 

tax Officer is not enabled to make a demand under sub-section (1) of that section. A person who has 

deen assessed to income-tax at some time or other in previous years cannot be brought within section 

18-A (3) merely because he was not assessed to tax for some years later. Where a person is not bound 

pny aa ily submitted an eatimate under section 18-A (3) he cannot come within section 

1 . 


Petition under Article 226 of the Constitution of India praying: that in the cir- 
cumstances stated in the affidavit filed therewith on the file of the High Court, the 
High Gourt will be pleased to issue a writ of certlorari calling for the records relating 
to the order of the 1st respondent, dated 2gth March, 1956 and made in G.I. No. 39 
M/51-52 levying penal interest of Rs. 10,591-3-0 as confirmed by the order of the 
second respondent, dated and May, 1956, in È No. 471 (144)/50 and quash the 
said order, 

G. R. Jagadisan and T. V. Balakrishnan, for Petitioner. 


C. S. Ramarao Sahib, - Special Counsel for Income-tax on behalf of the Respon- 
dents. 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, 7.—M.CT.M. Corporation, Private, Ltd., the petitioner be” 
fore us, was incorporated as a private limited liabjlity company in Pudukottai State- 
The Income-tax Officer of Pudukottai assessed the petitioner for the assessment year 
1951-52 on the basis of a total income of Rs. 3,66,260 and issued a demand for the 
pe dd aes tax due, This order was passed on 31st March, 1954- The validity 
ofthi y by 


this assessment or demand is not now in controversy. Subsequen a communi- 
cation dated 1gth March, 1956, the Income-tax Officer issued notice to the petitiéner 
under section 35 of the Act to show cause why his assessment should not be rectified 
by the addition of a further sum of Rs. 15,104-2-0 to the tax as ascertained by order 
dated 31st March, 1954, the addition being stated to be interest chargeable under 
section 18-A (8) of the Income-tax Act, which by mistake had been omitted to be 
included. The, petitioner objected to the proposed rectification on several grounds 
to the details of which, we shall refer presently. But these objections were pverruled 
ng ee ge ee ae ee 


* Writ Petition No. 563 of 1956. 17th January, 1958. 
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and a sum of Rs. 10,591-3-0, this representing the correct figure for interest, was 
a 2dded to the tax demanded by an order, dated 2gth March, 1956. Against this order 
the petitioner preferred a revision under section 33-A to the Commissioner of Income- 
tax ae this having been rejected the present petition has been filed for the issue of 
a writ ofcertiorart, beta as legality of the addition. The case of the petitioner 
before the departmental authorities and before us was twofold: (1) that the petitioner 
. Was aot bound to have submitted a return of his estimated income under section 18 
(3) of the Act and to have paid the appropriate tax due thereon, with the consequence 
that it was not chargeable with interest under section 18-A (8) of the Act. This was 
rested primarily on the ground that the petitioner had been assessed to tax under the 
provisions of the Indian Income-tax Act before the assessment year 1951-52, and that 
this took it out of the operation of section 18-A (3); (2) and thatif the advance tax 
was payable by it, still the failure to include it in the final assessment order, dated 
gist March, 1954, was not a mistake of the type which could be rectified under 
section 35 ofthe Act. In view of these arguments it is necessary to set out the mate- 
rial portions of section 18-A of the Act: 
“18-A (1) (a).—In the case of income in respect of which provision is not made under section 
18 for deduction of income-tax at the time of payment, the Income-tax Officer may, on or after the 


1st day of il, in any financial, year, by order in writing, require an asscarce to pay quarterly to 
the credit af the Central Government on the 15th day of June, 15th day of Sep , 15th day of 
December and 15th day of March in that year, ively, an amount egual to one quarter of the 


income-tax and super-tax payable on so much of such income as is included in his total income of the 
latest previous year in respect of which he has been assessed ifthat total income exceeded the maximum 
amount not chargeable to tax in his case by two thousand five hundred rupees. Such income-tax 
and super-tax shall be calculated at the rates in force for the financial year in which he is required 
to pay the tax, and shall bear to the total amount of income-tax and super-tax so calculated on the 
said total incdine the eame proportion aa the amount of such inclusions to his total income, or, 
in cases where under the provisions of sub-section (1) of section 17 both income-tax and super-tax - 
are chargeable with reference to the total world income shall bear to the total amount of income-tax 
and super-tax which would have been payable on his total world income of the said previous year 
had it his total income the same proportion as the amount of such inclusions bears to his total 
world income : - 

(2) If any asscssce who is required to pay tax by an order under sub-section (1) estimates at 
any time before the last instalment is duc that the of his income to which that sub-section i 
for the period which would be the previous year for an assessment for the year next following is less 
than the income on which he is required to pay tax and acco y wishes to pay an amount leas than 
the amount which he isso required to pay, he mey send to the Income-tax Officer an estimate of the 
tax payable by him calculated in the manner laid down in sub-section (1) on that part of his 
income for such period, and shall on such of the dates specified in sub-section (1) (a) as have not 
<xpired or in one sum if only the last of such dates has not expired. 

Provided that the assessee may send a revised estimate of the tax yable by him before any one 
of the dates specified in sub-section (1) (a) and adjust any excess or deficiency in respect of any instal- 
ment already paid in a subecquent instalment or in subsequent instalments. 

ib Any peson who bas not hitherto been assessed shall before the 15th day of March in each 
financial year, i his total income of the period which would be. the previous year for an anmesment 
for the fmancial year next following is likely to exceed the maximum amount not chargeable to tax 
in his case bf two thousand five hundred rupees send to the Income-tax Officer an estimate of the tax 
payable by him on that part of his income to which the provisions of section 18 do not apply of the 
said previous year calculated in the manner laid down in sub-ecction (1), and shall pay the amount, 
on such of the dates specified in rhat sub-section as have not expired, by instalments which may be 
roviscd according to proviso to sub-section (2). 

. . + 


(8) Where on making the regular assessment, the Income-tax Officer finds that no payment 
of tax bas been made in accordance with the foregoing provisions of this section, interest calculated 
to the tax 


in the manner laid down in sub-section (6) shall be addi as determined on the basis of the 
eegelar assesment ”’. 

Before dealing with the construction of these provisions and the argument addres» 
sed to us on of the petitioner, we might briefly summarise the ing con~ 


tained in the orders of the Income-tax Officer and Commissioner on the foot of 
which the petitioner’s contentions were overruled. Inits objections to the notice under 
section 35 issued by the Income-tax Officer, the petitioner raised the point that its case 
did not fall within sub-section (3) by reason of there having been previous assessment, 
The assessment relied on in this connection was for the year ey i The Income- 
tax Officer rejected this plea recording : 

s 44 


t 
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“ it is fotnd that the assessment (for 1 was madc indirectly c 
S.Rm. M. Ct M. Firm, Madras. A aeia of Asi Sr) noosa E ee 
bat the assessce was declared as ‘notliable’. I accordingly comput the interest payable underug 
section 18-A (8) as under” ` 
and proceeded to determine that a total interest of Rs. 10,591-3-0 was due from the 
petitioner. In the revision preferrd by the petitioner to the Commissioner ofIncome- 
tax besides the objection based on the scope of section 35 the plea, that the petitioner 
had already been assessed before the relevant year 1951-52 and hence was outside 
section 18-A 9) was raised. In regard to the latter point besides referring to the 
assessment for the year 1946-47 the petitioner also called in aid the assessments for the 
1939-40 to 1941-42. During these years the petitioner was not directly assessed, 
ut the olders of the petitioner-company were assessed on the basis of the 
profits of the petitioner-company under section 44-D of the Act. The argument urged 
on behalf of the petitioner was that, as the income of the petitioner was ascertained 
for-the purpose of computing the tax liability of the adit holders it amounted to an 
amessment of the petitioner-company itself cana Sane years. The Commissioner 
rejected the revision, without however dealing in his order with the petitioner's case 
as regards its having been assessed during the period 1939-40 to 1941-42, but after . 
discussing in detail the other matters set out in the revision petition’ 

In the present writ petition besides the points urged in the revision to the 
Commissioner, the petitioner also raised for our consideration the following further 
points. Even if the case of the petitioner fell under section 18-A (3), (1) the failure 
to submit’an estimate and pay the tax payable threon was bona and due to 
justifiable cause and the Income-tax Officer ought to. have waived the interest under 
the last proviso to section 18-A (6). (2) The primary default committed by the 
petitioner was the non-submission of the estimate and not the payment of the tax, 


` which latter would come in only, if an estimate was submitted and to this situation 


only sub-section (9) at awe es (8) woul ea We also heard elabo- 
rate argument as to whether the assessments for 1 7 and during .1939 to i 
could be treated as “assessments” of the petitioner for he of section 18-A ta). 
Learned counsel on the other side also made elaborate submissions on the points we' 
have set out earlier as having been raised before us. Ip view, however, ee : 
fact, which emerged on an examination of the records, we find that a discussion on 


most of these points has become unn . This fact was that from the assessmen 
year 1933-34 upto and including 1938-39 a firm called S.Rm.M.Ct.M. firm carrying 
on business at , Was treated as-the agent of the petitioner, then a non-resident 


corporation, and the income of the petitioner accruing and arising in British India 
vad aace in ie bandi of this resident-agent the firm. That this was an assesment 
of the petitioner-company during those years was not the subject of dispute. It waa 
also common ground that there was no demand by the Income-tax Officer under 
section 18-A (1) requiring the petitioner to pay in advance the tax, No doubt the 
existence of this assessment was not brought to the notice of the Income-tax Officer or 
the Commissioner, but as the truth of this fact was not in dispute, we do not consider 
that the petitioner is disentitled to rely on this for disputing its liability to pay 
interest. oy : : 

The point urged io counsel for the department was that section 18-A 
(1) and 16-A-(3) should be construed as complementary to cach other, and thatsection . 
18-A (3) should be held to lay an obligation upon ¢very’pérson to submit an estimate 
of his income and pay tax in advance, where the Income-tax Officer was precluded 
from making a demand under section 18-A (1). To understand this argument it is 
necessary to advert to the scheme of section 18-A (1). The Income-tax Offices is 
directed to base his demand for computing the tax payable in advance on the total 
income of “the latest previous year in respect of which the person has been assessed??. 
(We are leaving out of account the reference to the minimum amount of the income as 
irrelevant to the present context.) So long as the total income assessed in each year is 
above the minimum prescribed there can be no doubt, that unless the Income-tax 
Officer makes a demand for the advance payment of the tax, there is no obligation 
on the assessee to pay, and there would be no defaylt on his part attracting the lia- 
bility to pay interest under sub-section (8). Suppdse, however, the total income for 
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the second year falls below the minimum or there is a computation of Idss. If during 
the year following such an assessment the total income of the assessee is Rs. 6000 or 
the Income-tax Offictr cannot make a demand under section 18-A (1) 
because the latest previous year for which the person had been assessed disclosed a total 
income Jess than the minimum. The submission of learned counsel for the Depart- 
ment wå that an assessee in such a position should be held to be “a person who has 
not hitherto been assessed” within the opening words of section 18-A (3) and was 
therefore bound to voluntarily submit an estimate of his income for that year and 
pay the tax due on such estimate. We feel unable to accept this construction of sec- 
tion 18-A (3). What in effect learned counsel for the department submits is that 
we should read the words “or in regard to whom the Income-tax Officer cannot make 
a demand under sub-section (1)” after the opening words of sub-section (3) we have 
extracted earlier. It is obvious that sub-section (3) does not cover every case where 
the Income-tax Officer is not enabled to make a demand under sub-section (1), 
but this is not a gap assuming that it was not designed which could be remedied by 
any process of construction. The result is that we must hold that the petitioner was 
not a person who had not hitherto been assessed, since it was admittedly assessed to tax 
during the period 1933-34 to 1938-39. The fact that during the period 1939-40 to 
1950-51 it was not dened tax does not bring it within section 18-A (3). 
If the petitioner was not bound to have voluntarily submitted an estimate within 
section 18-A (3), it is common ground its case could not fall within section 18-A (8). 
The demand for interest was therefore without legal basis. 


The writ petition is Sa allowed and the rule is made absolute. The order 
of the Income-tax Officer, da 29th March, 1956, levying the assessment on the 
petitioner is set aside. i 

In view, however, of the assessments for 1933-34 to 1938-39 not being brought 
to the notice of the Income-tax Officer, there vill be no order as to costs in thi 
writ petition. : 

RM. ` — ` Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTIOE SOMASUNDARAM. 
Govindan , .. and Accused, 

Criminal Law —Practica—Pepment of compensation to the hecim —Legality. 

When two accused persons are found guilty for the same offence and one is fined and the other 
is admonished and released, the Court has no jurisdiction in such cases to order payment of compen- 
sation to onc of the accused out of the fine imposed on the other accused. The Code of Criminal 
Procedure does not contemplate giving of compensation by one acused to the other accused. 

Case of the and Accused in N.C. No. 12282 of 1957 on the file of the Special 
Honorary, Presidency Magistrate, G.T., Madras, taken up by the High Court under 
section 439, Criminal Procedure Code, on a perusal of the record in the said 
N.C. No. 12282 of 1957. 


B. Lakshminarayana Reddy, for accused No. 1. 
The Public Prosecutor (P.S. Kailasam) for State. 
The Court made the following 


Orpvgr.—These revisions have been taken up by the High Court. Accused 
° 1 ànd 2 were charged by the police under section 75 of the City Police Act. Accused 
1 pleaded guilty and has been sentenced Apara ane of Ki: 25. Accused 2 did 
not plead guilty but stated that he was employed under accused 1 and his í 
for 28 days was due to him from accused 1. e was beaten by accused 1 when 
he went and demanded wages. No evidence has been let in on the side of the pro- 
secution in support of the charge under section 75. 


* cr. G. No. 570 of 1957 & 59 of 1958. aand January, 1958. 
(Taken up Nos. 6 of 1957 and 1 of 1958.) ; : 38 
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So far as accused 1 is concerned in view of his plea of guilty his conviction will 
have to be confirmed. So far as accused 2 is concerne as he has not pleaded 
guilty and as there is no evidence let in to prove that he also behaved in a disorderly 
jmanner in a public place he cannot be found guilty of the offence under section 75. 
The conviction of accused 2 is therefore set aside. i = 

The learned Honorary Presidency Magistrate while sentencing accused 1 
to a fine of Rs. 25 has ordered compensation to be paid to accused 2. Out of the 
fine, if collected, e directed that a sum of Rs. 10 should be paid to accused 2. In 
the absence of any evidence to show that the second accused was guilty of disorderly 
behaviour there is no reason why the Court should not t the statement of 
accused 2 that he was beaten by accused 1 when he deman wages due to him. 
The Honorary Magistrate found that he had bleeding injuries on ‘his person. 
The beatings by accused 1 is established by the plea of guilty by accused 1. 

In the view of the Magistrate the second accused was also guilty of the offence. . 
The second accused was admonished and released. When two accused are found 
oy for the same offence the Code does not contemplate giving compensation 

y one accused to the other accused. The trial Court has therefore no jurisdiction 
to award com tion out of the amount collected from accused 1 to be paid to 
accused 2. ` The order of compensation has therefore to be set aside and is hereby 
set aside. ‘ 


So far as accused 1 is concerned he has been asked to execute a bond for Rs. 50 
to keep the peace for 18 months. I think that a period of nine months will meet 
the ends of justice. The period of bond will, therefore, be reduced to nine months. 


RM. Order varied and Order of compensation set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` PRESENT :—MR. Justice RAMASWAML. 


R. Ramakrishna Iyer .. Appellant* 
v. 
Municipal Council, Tirunelveli, by Commissioner .. Respondent. 
Maines Diris Minipaieg be yoo) rn and 249- Premises (liks reilmay 
rol 1920) fas = : : 
O empi from the Lexy of licence foe TENS oR ae ihera 


the ises may be the of the Union Government, still itisi 
PPR Limi a] limits of a Municipality, the Municipality has jeniaicton to ae ee eee ne 
trade carried thereon by a private individual. 

‘The exemption granted under secti of the Act to activities carried 
Gscemmnent ce the Cored gtataiory bodies and aot to privat individuals carrying PAER 
requiring a licence even though such trade might be ied on in the premises or the land owned 
by Government. 

Alangavaran Chatty v. Ths Municipal Council of Pollecki (1957) 2 M.L.J. 56, followed. 

Appeal against the Decree of the Court of the Subordinate Judge, Tirunelveli, 
in Appeal Suit No. 21 of 1954, preferred against ‚the Decree of the Court of the 
‘District Munsif of Tirunel in Original Suit No. 172 of 1953. 


S. Gopalaratnam, for Appellant. ee 

T. K. Subramania Pillai, for Respondent. 

‘The Court delivered the following ; 

eee ee point involved in this Second Appeal, which arises from a 
nät for a declaration that the plaintiff is exempt from taking out any licence and 





» 8.A. No. 354 of 1955. 6th September, 1957. 
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paying any licence fees for the vegetarian light refreshment stall in Tirunelveli 
railway junction platform, is that where the premises of a stall are under the control 

e and occupation of the Central Government, sections 244 and 249 of the District 

Municipalities Act stand in the way of levy of any fee. In a recent decision of 
this Court in Alangavaran Chetty v. Municipal Council of Pollacht+, it was held as follows : 
‘The exemption granted by section 244 of the District Municipalities Act from its licensing 
peovirions ii section 249 i only in favour o the activities of the Government and of the statutory 


Even though the language of section 244 of the Madras District Municipalities Act is different 

from the language of the analogous sections of the City Municipal Act and the Madras District 

s Act, still having to the legislative history of the licensing regulations and having 

to the need to avoid an interpretation which might lead to patent absurdity, the exemp- 

tion granted under section 244 of the Act can only apply to activities carried on by the Govern- 
ment or the enumerated statutory bodies and not to private individuals carrying on a trade i 

ing a licence, even though such trade might be carried on the premises or`land owned by 

Government. It is the sann that is carried on that attracts the theensing provisions and regu- 

lation under section 249. lic Prosecutor v. Alangaram Chettiar", followed. . 


Therefore, there is no substance in this point and this appeal has got to be 
dismissed and is hereby dismissed, but in the circumstances without costs. 


V.S. = Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—MpR, JusTicz BALAKRISHNA AYYAR,. 
V. Ratna Mudaliar (ded) and others. .. Patitloners* 


U. 

The Cantonment Board of St. Thomas Mount, by its Executive 

Cantonment Act (II of 1924), section 203—Power of a Cantonment Board to-levy license fees for opening 
of a markei “Uf inchudas € right io collect licea fas Jor Tonava af Hesecs: 

Section 203 (1) of the Cantonment Act, 1924, no doubt empowers a Cantonment Board to levy 
a license fee to open a private market. That means that when once e license is granted and a market 
is icctioA acs | ) will cease to apply. The term ‘open’ in section 203 (1) will apply only 
to first or initial opening of a market and it camnot be construed in an artifici way igen 9 32 to 
every year when a licence is sought to be renewed. Thedistinction between ‘opening a t 
and ‘keeping a market’ is clearly recognised by the analogous statutes like the City Municipal 
and District cipal Acts. Hence a Cantonment Board is not entitled to charge any fees for the 
renowal of a licence to keep open a market when once the market has been ‘opened’ initially in 
pursuance of a license. 

e 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the respondeht to allow the 

pora to keep his Pallavaram market at Pallavaram open without calling upon 
im to pay annual licence fee. ; 


C. Vasudevan, for Petitioners. 
e © The Government Pleader (B. V. Viswanatha Ayyar), for Respondent. 


The Court made the following 


OrDErR.—The petitioner together with his brothers purchased the property 
known as the Pallavaram Private Market under a sale-deed, dated gth Setabe, 





I. (8957) 2 M.L.J. 56. 2. (1955) 2 M.L.J. 555. 
bd W.P. No. 67o of 1956. and January, 1958. 
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1930. This property is situate within the limits of the Cantonment of St. Thomas 
Mount. By arrangement with his brothers the petitioner,has been managing this ' 
market. Year after year he has been taking out an annual licence from the Canton- = 
ment Board after paying the prescribed licence fee demanded by the Board. The 
last of the licences was for the period from 1st April, 1955, to 31st March, 1956 and 
for the issue of this licence the Cantonment Board charged a fee of Rs. ab being 
eight ie cent. of the income received by the petitioner from the market. , By 

a resolution, dated goth April, 1956, the Cantonment Board decided to increase the 
licence fee from eight to ten per cent. of the gross income derived from the market 

on the ground that the expenses incurred by the Board was far in excess of the 
licence fee that it had been collecting. The petitioner was called upon to pay the 
increased licence fee but he refused to do so, As a consequence the Cantonment 
Board refused to renew his licence. The petitioner has now come to this Court 
for the -issue of a writ of mandamus to direct the Cantonment Board to issue 

a licence to him in relation to the market. 


Two points have been taken by the petitioner. The first is that the Canton- 
ment Board is entitled to charge fees only for the “ opening ” of a market and that 
it has no authority or power to charge any fees for the renewal of a licence already 
issued for opening a market. ‘The second is that in asking for the enhanced licence 
fees the Cantonment Board acted in excess of its powers and converted the licence- 
fee into a source of revenue which it is not entitled to do. Mr. Vasudevan, the 
learned advocate for the petitioner argued, only the first point. According to 
him the Cantonment Board can charge a fee only for the “‘ Pe g ” of the market, 
that is, for the initial opening and it cannot charge any fees for the renewal of the 
licence. I think this contention of his is sound. Section 203 of the Cantonment 
Act.(II of 1924) empowers a Cantonment Board to charge licence fees to open a 
private market. So far as it is now relevant the section runs as follows :— 

“A Board may chargo such fees as it thinks fit to impose for the grant of a licence to any 
to open a private market—in the cantonment and may grant such licence subject to such itions 
consistent with this Act and any byc-laws made thereunder as it thinks fit to mp ose.” 

It will be noticed that the section covers only licences to open a market. It 
is only at that stage that the Cantonment Board has been given power 
to charge a fee. Once the licence is granted and a market is opened section 203 (1) 
ceases to apply. It will be appreciated that when a market is opened and it is 
continued year after year it will not be correct or appropriate to speak-of the market 
san Se aa every year. It seems to me that to do so would be a very arti- 
ficia way of construing the word ‘ open’ occurring in section 203 (1) of the Act. 
The learned Government Pleader ed that when a licence is granted for a parti- 
cular term and that term expires an the irene toe ee a 
to speak of the market as being “ opened ”. I find it difficult to agree. i 
‘view were right it will be equally proper to speak of the market being opened not 
merely year after year but month month or even day after day. J anpinclined 
to read the word “ open ” in section 20g (1) of the Act as applying only to the first 
or initial opening of a market. i i . 

An examination of section 210 of the Act strengthens this view. Sub-section. 
{1) of that section enumerates the classes of persons who cannot ply their trade 
in a cantonment area without obtaining a licence. Sub-section (2) enacts that 
@ licence granted under sub-section (1) be valid until the end of the year for 
‘which it is issued. Sub-section (4) entitled the Board to charge fees for the get x 
of licences. Reading section 210 as a whole it is clear that the Cantonment 
is entitled to charge annual fees for the licence it issues under section 210 but I 
<an see no‘such power under section 203 (1) of the Act. The contrast is important. 


I do not doubt that under section 203 the Cantonment Board when issuing a 
licence can say that it will be tenable only for a icular period since under sub- 
section (1) it can impose such conditions as it thinks fit. To prescribe eae 2 
for which a licence will be valid would be a falling within these wor but 
cinder the guise of this power it seems to me that thé Board cannot say that on the 
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expiration of the particular period the market is being “opened”, It became 
‘open’ when the first licence was granted and the market first to function. 

œ Sections 208 and 280 ofthe Act empower the Board and the tral Government 
to make bye-laws and rules under the Act. These sections, however, do not confer 
power on the Cantonment Board to charge fees for the renewal of a licence issued 
under section 203. 


. It is interesting to contrast the words used in the corresponding provisions 
of the Madras City Municipal Act, the District Municipalities Act and the Local 
Boards Act. Section 304 (1) of the Madras City Municipal Act, 1919, runs as follows: 

“No person shall without or otherwise than in conformity with an annual licence ted by 
the Commissioner in this behalf continue to keep open a private market. lication for the renewal 
of the licence shall be made not less than forty-five and not more than ninety days before the commen- 
cement of the year for which licence is s i ig 

¢Then follow provisions for the charging of fees for the issue of licences. In 
other words, while the City Municipal Act gives specific powers for charging fees 
for keeping open a market no such power is conferred on the Cantonment Board 
in respect of keeping open a private market under this Cantonment Act. 


The language of sections 171 and 174 of the District Boards Act is even more 
striking. Section 171 (1) runs thus :— 

“No person shall in non-panchayat a new private market or continue to 
ER market uili he Potains fom the district board a licence to do so. The iee 
section 26g of the District Municipalities Act are practically the same.” 

The distinction, therefore, between opening a market and keeping open a 
market is one which is well known to the statute-book. When, therefore, section 
203 of the Cantonment Act makes provision only for charging fees for the opening 
of a private market advantage cannot be taken of it to charge fees for keeping the 
market open under the guise of renewal fees because in such a case there is no opening 
of any h market. 


The learned Government Pleader strongly ed that the Cantonment Board 

_ can issue a licence for a term and then at the end of that term it can fees again 
for the renewal of the licence because on the expiration of the specified term there 
would be the “ opening ” of the market. But as I said before that would be a very 
artificial way of reading the words of the section. A licence may be given for the 
running of a hotel or eating-house for a period of one year and if at the end of the 
year the licence for the hotel or the cating-house is renewed it would scarcely be 
right to say that a new hotel or eating-house has been “opened”. The learned 
Government Pleader referred me to sections 204 and 205 of the Cantonment Act, 
In my view the provisions of these sections do not help hi On the other hand 
they are really against him because section 204 (1) ea bt o who Weep open 
for public use any market or slaughter-house in respect of which a licence is required. 

Sim#arly section 205 which runs :— 
‘Whoever knowing that any market or slaughter-house has been opened to the public without 
a licence having been obtai therefor when such licence is required by . . . .. .” 

° The language ‘of these two sections makes it plain that the framers of the Act 
kept in mind the distinction between the opening of a market and the keeping open 
of a market, ; 

In my view, the objection taken by Mr. Vasudevan is sound and the Canton- 

e ment Board is not entitled to charge any fees for the renewal of the licence in this 

case. The Board is entitled only to charge fees for the opening of a market, that is, 

the initial opening of a market and not for the subsequent keeping open of a market. 

The petition is allowed and the rule is made absolute, A writ will, therefore, 

issue directing the Cantonment Board to issue a licence to the petitioner without 

' calling upon him or requiring him to pay any fees for the renewal of the licence. 
The petitioner will be entitled to his costs. Counsel’s fee Rs. 100. 

R.M. — Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justia BALAKRISHNA AYYAR. 
S. K. Umapathi .. Petitoner* 


D. 


A. V. Panchaksharam Pillai and another ‘e Respond&ts. 


Madras Cinemas (Regulation) Act (LX of 1955), section 5—Scope of. = . 
Constitution of India (1950), Article 296—Jarisdiction undn—Nature and scope of. 


Section 5 of the Madras Cinemas (Regulation) Act, 1955, no doubt, enumerates certain consi- 
derations which the the licensing authority is bound to take into account. But it does not exhaustively 
enumerate all the considerations which the licensing authority may take into account. The mere fact 
therefore that the ieee authority took into account circumstances not covered by the categories 
enumerated in section 5, will not, by itself, vitiate the order of the licensing authority. It is of course 
to be borne in mmd iat when once the authori thority takes into consideration matters not expressly 
enumerated in the statute it enters into a territory where controversy may become inevitable. ° 


Where between two rival applicants: far a-license to run a touring cinema the Collector clue 
one on the ground that the other had already a chance and that everybody should have a chance, 
when all other considerations are equal, it cannot be said that the consideration taken into account 


p 


jurisdiction of the Figh Cour, ünder Arid c 226 of the Gonstitution is a correctional one 
and the has a discretion to interfere or not to interfere with an order. Where it is clear that 
the authority whose order is sought to be impeached has applied its mind fairty,. honestly and 
and has reached a conclusion is neither unjust nor improper, the High Court 

be slow to interfere with such an order. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed with W.P. No. 914 of 1957 
on the file of the High Court, the h Court will be pleased to issue a writ of certi- 

orari for the records in R.C. No. 5960 of 57-C-4, dated 1gth October, 1957, 
on the file of the Collector of Tanjore in respect of the cinematograph licence 
in Modakur South Village, Tanjore District, and quash the said order, granting 
licence to the Ist respondent herein and refusing licence to the petitioner herein 
respectively. 

G. R. Fagadisan and T. S. Srinivasan, for Petitioner. 


The Additional Government Pleader (K. Veeraswami), R. M. Seshadri and 
R. Sundaralngam, for Respondents. 

The Court made the following 

Orper.—Umapathi, the petitioner herein, is the Manager, of the Vijayalakshmi 
Touring Talkies in Modakur. On gth November, 1956, he applied to the Collector 
of Tanjore for the issue of a ‘ no-objection’ certificate under the Madras Cinemas 
Regulation Act, 1955, in order that he might erect a touring cinema in R.S. No. 
540/2 of Modakur . The rules framed under the Act require that there 
should be open space not less than 6o feet wide on all sides of a cinema-shed. As 
R.S. No. /2 did not aal this fig a ent, the Collector rejected tHe appli- 
cation of Umapathi. His a tes e Board ranted failed he went up in revision 
to Government. InG.O. No. 1639 ea da ay aor a 1957, the Govern- 
ment granted exemption to the Vija alkies from the operation, 
of the 6o feet rule. Fortified by this exemption, mapathi applied again on 
tgth June, 1957, to the Collector of Tanjore for the issue of a ‘ no-objection ’ certi- 
ficate and on 21st June, 1957, the Collector ted the certificate to him. Mean- 
time, that is to say, on 26th April, 1957, Paakari Pillai, the first res- 
pondent herein, and the Manager of the Sri Ayyappan epee had a ile fdr 
a © no-objection ’ certificate in order to construct a to S. No. 
goii of Modakur village. Now, as R.S. No. 461/1 is less a our fringe away 

m R.S. No. 540/2 In respect of which a licence has been granted to Umapathi, 

the Collector rejected the application of Panchaksharam Pillai. He, therefore, 
came to this Court in W.P. Nos. 502 and 519 of 1957. This Court held that since 


* W.P. Nos. 914 and 915 of 1957. : sth February, orb. 
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on 21st June, 1957, the Collector had before him both the applications ef Umapathi 
and Panchaksharam Pillai he should have considered the relative merits of the 
applicants and thereafter “passed an order on the merits of the case and that he was 
wrong in having rejected the application of Panchaksharam Pillai on the ground 
that a licence had already been granted to Umapathi. An appeal taken against 
the orders in W.P. Nos. 502 and 513 of 1957 failed. The licence which the Col- 
lector had granted to Umapathi was for a period of three months only and expired 
on 23th September, 1957. Both Uma he ain Panchaksharam Pillai filed fresh 
applications for the issue of a license for their respective sites for the period sub- 
sequent to 25th September, 1957. The Collector heard the advocates on both 
sides and on rgth October, 1957, passed an order granting a license to Panchak- 
sharam Pillai and in consequence rejected the application of Umapathi. Uma- 
pathi now seeks to canvass the propriety of these orders in these writ petitions. 

Section 5 of the Madras Cinemas (Regulation) Act directs that in decidin 
whether to grant or refuse to grant a license the licensing authority shall have regar 
to various matters specified therein. One of these matters is “the previous experience 
of the applicant”. By virtue of the license which Umapath obtained on 21st 
June, 1957, he had as sera Panchaksharam Pillai the advantage of three months’ 

ience. But the Collector considered that as that ence had been ob- 

tained on the strength of a license which the High Court h d had been irregularly 
issued that circumstance could not be counted in his favour. As regards the suit- 
ability of the two sites he found that both were suitable. He expressed the view: 

“ Thus I find that Icannot make a proper selection among the licants ing the 
provisions of section 5 of the Act but I must select and select one applicant only,” by applying 
and he preferred Panchaksharam Pillai for these two reasons, R.S. No. ae 
which was the site selected by Panchaksharam Pillai satisfied in its own right the 
requirement of the 60 feet rule whereas the site R.S. No. 540/2 could only be 
considered to satisfy the rule by virtue of the exemption which the Government 
had granted. The Collector was also of the opinion that running temporary 
cinemas was a paying business for which there was keen competition and that it 
was only fair and reasonable that 

i ties are conferred on as applicants as ible instead of ing the 

same to ag Spel ete repeatedly.” fea ee, oe jati 

Mr. G. R. Jagadisa Aiyar, the learned Advocate for the petitioner, contended 
that section 5(b) of the Madras Cinemas (Regulation) Act which directs the 
licensing authority to take into consideration the previous experience of the appli- 
cant does not say that the experience should have been obtained in a particular 
manner and that, therefore, the Collector was wrong in ignoring the prior experience 
of Umapathi merely because it had been obtained on the of a license which 
this Court held had been irregularly ted. This criticism of Mr. Jagadisa 
Aiyar is well founded as it is supported by the decision in Writ Appeal No. 121 of 

1956. Buf at the same time it must not be overlooked that the experience which 

mapathi had obtained was only relatively short, a point which the Collector has 
noticed in his order. 

e Mr. Jagadisa Aiyar next stated that, as a matter of actual fact, Umapathi 
has much longer ence and that the Collector should have held an enquiry 
into this aspect of the matter since the statute requires him to take into account 
the previous erience of the applicant. Now when a candidate applies for any 
Post one would normally expect him to state what his qualifications and attain- 

ents are and, if he has any previous experience which might influence the selecting 
authority in his favour to give particulars thereof. One does not expect the se- 
lecting authority to go round investigating matters of this kind on its own. This 
investigation would normally be confined to ascertaining whether the claims put 


forward by the applicant are true and . In like manner if Umapathi had 
rior lence which he wanted the Collector to take into account, 1t was for 
him to have mentioned what that experience was and the particulars relating to 


it, It is not as though the parties to this dispute had no legal assistance when the 
3 45 
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matter was taken to the Collector because that officer mentions in his order that he 
heard the Advocates on both sides. If, therefore, Umpathi had prior experience 
which he wanted the Collector to take into account it was for him to have placed 
the relevant material before the Collector and if he failed to do so he has only to 
thank himself. Mr. Jagadisa Aiyar insisted that the Collector should have made 
his own enquiries. is at once ra‘ses the question : in what form was ht to make 
the enquiry ? Was that enquiry to be made in the presence of the com ing candi- 
date or was the Collector to call for a report from his subordinate ise fis Tf he 
decided to call for a report from his subordinate officers and those reports were 
adverse to Umapathi, was Umapathi to be given a chance to contradict them? And 
if so in what manner ? On the other hand, if the report was favourable to Umapathi, 
how was Panchaksharam Pillai to controvert that? The Act does not provide 
for any of the matters. The Collector cannot be blamed for refusing to embark 
on such an enquiry. As I said before, if Umapathi had previous erience and 
he wanted the Collector to take that into account he should have p the re- 
levant circumstances before the Collector. 


A second reason which the Collector assigned for finally preferring Panchak- 
sharam Pillai is that it appeared to him to be fair and reasonable that op rtunities 
should be conferred on as many applicants as ible. In allowing hi to 
be influenced by such a consideration, said Mr. kaa Aiyar, the Collector was 
taking into account a circumstance which was not germane to the matter which 
he had to decide and when an authority does that, its decision ought to be interfered 
with. In support’of this view he referred to Reg v. Bowman’, Reg v. Cotham?, and 
Roberts v. Hopwood?. Anticipating the objection that even if these considerations 
were ruled out the order of the Collector can be supported for the otber reason 
he had given, Mr. Jagadisa Aiyar stated that where a number of reasons have been 
given for making a particular order and all these seem to have operated:on the 
mind of the licensing authority and it is not possible to say that the reason which 
is irrelevant did not influence his decision, the decision itself must be set aside. 
Vide Dwaraka Das v. Stats of J. and K.4, and also Messrs. S. N. Transport Company v. 
State Transport Authority’, where it is stated : 


extrancous and irrelevant consideration in giving 


“Tf a statutory body is actuated an 
effect to the isons of the statute er which suchstatutary body is created, then such an act 
will be ed as one done in excess of jurisdiction.” 


See also R. v. Fulhan, etc: Rent Tribunal®, the learned Chief Justice observed : 
“Tf it can be shown that an inferior tribunal has come to its decision by taking into account 
matters which it ought never to have taken into account and are virtually extrancous to what they 
have to decide, that is a ground for granting certierari.”” ; 
The first observation to make on this criticism of Mr. Jagadisa Aiyar is that 
section 5 of the Madras Cinemas (Regulation) Act merely enunciates certain ‘con- 
siderations which the licensing authority is bound to take into account. It does 
not exhustively enumerate the considerations which the licensing’ authority 
may take into account. If, therefore, a licensing authority may take into account, 
circumstances not covered by the categories enumerated in section 5 that, by itself, 
will not be a ground for interfering with its decision. At the same-time, I have 
to observe that when a licensing authority takes into consideration matters not 
expressly enumerated in the statute it enters into territory where controversy may 
become inevitable. Considerations which may seem to be fair and just to one 
school of thought may appear to be revolutionary to another and reactionary 
to a third. Nevertheless it does seem a little difficult to say that the considerattore 
which the Collector took into account is an inequitable or unreasonable one. The 
view ‘ Let everybody have a chance, is one which will be found to commend itself 
toal section of thought. In fact, this idea is given effect to on the adminis- 
trative side of this Court. Usually care is taken to see that in the matter of Commis- 
(eae ag ors gE Ee eS OE L 
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sions, ręceiverships and the like, there is a fair distribution of this kind of work, 
they are not pe giyen to the same individual. In the questionnaire prepared 
by this Court tor the inspection of Subordinate Courts, a question is included which 
requires inspecting officers to ascertain whether commissions and the like are fairl 

distributed. This has been so for several years and one can hardly Gad fault wiih 
the Colletor for having taken into account a consideration which has had the ap- 
provel of this Court for so may decades. But at the same time I ise that 
there is force in the criticism of Mr. J isa Aiyar that one consideration which 
is set out in the order of the Collector is irrelevant to the question he had to decide. 


It is clear that the Collector found it difficult to choose between these two persons 
because their relative merits were substantially equal. But, as he said, he had to 
make a selection. Now one reason which the Collector gave for preferring 
Panchaksharam was that the site R.S. No. souls for which he asked for a license 
satisfied in its own right the requirement of the 60 feet rule whereas R.S. No. 540/2 
did not and an exemption from the rule had to be obtained. Ifhe had rested 
his conclusion on that ground it would have been difficult to interfere with 
his order. If an appointing authority were to prefer a person who has passed an 
¢xamination to another who has been exempted from passing the examination, 
it would be difficult to say that his preference was wrong. The fact that he gave 
another reason which is irrelevant to the question he had to decide does not detract 
from the strength of the other reason. 

The jurisdiction of this Court under Article 226 of the Constitution is a cor- 
rectional jurisdiction. Though its discretion must be judicially exercised the Court 
has still a discretion to interfere or not to interfere and where it is clear that the 
authority whose order is sought to be impeached has applied its mind fairly, honestly 
and impartially, and reached a conclusion which cannot be said to be unjust or 
improper, this Court will be very slow to interfere. 

I do not sce sufficient reason to disturb the decision of the Collector. These 

titions are dismissed with costs in W.P. No. 914 of 157. Advocate’s fee one set 
. 100. 


RM. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. RAJAGOPALAN, Officiating Chief Justice anb Mr. Justice 
GANAPATIA PLAI. 


P. M. Swamy l , .. Appellant* 
v. 
K. Sultan Mohideen .. Respondent. 


Trade Marks Act (V of 1940), sections 20 and 7 oram for institution of smits—If section 73 

The combined effect of sections go and 73 of the Trade Marks Act, 1940, is that a suit to prevent 
an infri FE ee ee eee 
unless the trade mark is registered. Under the provisions of the and even in the case of infrmge- 
ment of registered trade marks such a suit cannot be instituted in any Court inferior to that a 
Dutrict Court having the requisite jurisdiction such as territorial jurisdiction. Section 20 (2) of the 
Act no doubt excludes passing off actions from the provisions of the Act. But what is saved under 
section 20 (a) is the right of action and it has no bearing on the forum mentioned im section 73. 
Hence section 73 will apply to passing off actions also and the expression ‘otherwise rela to any 
rentin a trade matk in section 1s wide enough to include passing off actions also, where the 

eged misuse of a tered trade markisinissuc. Hence such a suit cannot be instituted in the 
City Civil Gourt » which is not a District Court within the meaning of the section. 

A decree of the City Civil Court, Madras, in a suit in which the cause of action is based either 
wholly or in part on the infri ut ofa c mark will be a nullity and the execution Court can 
look inte the pleadings to o whether the Court had jurisdiction to pass the decree. 


Appeals against the Orders the Additional Judge, City Civil Court, Madras, 


dated 20th September, 1956 and made in C.M.A. Nos. 16 and 15 of 1955 respectively 
ee EE et ee 


* AA.A.O. Nos. 12 and 1g of 1957. ogrd January, 1958, 
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(E.A. Nos. 3595 and 3479 of 1952 respectively, E.P. No. 2010 of 1952 in O.S. No. 
1394 of 1950). . 

C. Srinivasachari and T. R. Sundaram, for Appellant. 

A, Durairgj, for Respondent. : 


The Court delivered the following 


Jupoment.—The second appeals came up before us on a reference by one of 
us, as the main question involved, the extent to which section 73 of the Trade Marks 
Act governed the forum for instituting suits in a passing off action, in respect of goods 
covered by a registered trade mark, was not settled by`any decision of this Court. 
The appeals themselves arose out of proceedings in execution of the decree in O.S. 
No. 1394 of 1950 on the file of the City Civil Court. The defendant, judgment- 
debtor under that decree, is the appellant before us. The decree in that suit was 
ultimately passed ex parte the defendant. ‘The decree ted the following teliefs, 
which were what the plaintiff had specifically asked for : 

“(1) that the defendant do pay the plaintiff a sum of Rs. 100 as and for damages ; 

(2) that the defendant, his agents, or dealers or servants, be and are hereby restrained by 

ion from manufacturing selling or offering for sale snuff under the ing trade name 
trade maik, label or any other ¢ imitation of the plaintiff's trade name, c mark, label 

nga ; 

(3) that the defendant be and is hereby directed to surrender all the pamphlets, letter heads 
cash memos, order books, labels and printing designs and signboards disclosing the offending trade 
name, label and design ; i 3 

(4) that the defendant do pay the plaintiff a sum of rupees 59-8-0 as and for the costs of suit...” 

The claim in the plaint was that the plaintiff was a reputed snuff manufacturer 
since 1920, and that his product was being marketed angler the trade name K. S. 
Sahib’s Snuff Factory and under the trade mark comprising the words K. S. Madras 
Snuff’ packed in labels of special design and colour containing a pictorial repre- 
sentation. That trade mark was registered by the plaintiff under the Trade Marks 
Act, 1940. The reliefs the plaiddtt sought were set out'in paragraphs 15 to 18 
of the plaint and were summarised in sub-paragraphs 1 to 4 of paragraph 22 of 
the plaint. Paragraphs 2 to 15 of the plaint contained allegations on proof of which 
the plaintiff claimed he was entitled to the reliefs mentioned above. 


A reading of the plaint taken as a whole left no room for doubt, that the cause 
ofaction was also based upon the alleged infringement of the trade mark, which 
was undoubtedly regi in the name of the plaintiff under the Trade Marks 
Act. In paragraph 6 of the plaint the plaintiff averred : 

a “ Under the provoni o£ the Act, plaintiff is the fegato AE na proprietor of the 
t : (oe t of his rights a 
ad parton reba to; ea in respect of infringemen righ agains 

Paragraph 12 of the plaint ran: ° , 

“Plaintiff states that in consequence of the infringement committed by the defendant and being 


committed from day-to-day the plaintiffs trade reputation was adversely affected and is likely to. 
be farther affected.” 


In continuation of that the plaintiff averred in paragraph 1g : 


“ In spite of the’ alteration suggested by the defendant in the trade mark comprising of the 
label and ign, the defendant is wron, continuing to use the offending trade name, trade 
mark label design and is persisting in his calouzabile limitation and infrmgement of the 
plaintiff’s rights.” i RS 

Thus the specific plea was that the defendants acts constituted an infringe- 
ment of the registered trade mark of the plaintiff. 


It was common ground that in execution of the decree the plaintiff obtained, 
which as we said was ex paris the defendant, the plaintiff decree-holder realised 
the sum of Rs. 100 awarded as damages under clause (1) of the decree and the costs 
awarded in clause (4). Subsequently, the plaintiff decree-holder filed E.PsNo. 2010 
of 1952 to execute clause (3) of the decree and to obtain an order for the seizure 


a, 


ER At an inva : ° 
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of the offending labels. The executing Court ordered the seizure. “Before that 
order could be executed,ethe defendant filed E.A. No. 3479 of 1952, wherein he 
prayed that the order to seize the labels should be set ace The main plea taken 
at that stage was that the decree under execution was a nullity, as the Court of 
the City Qivil Judge which had granted the decree had no jurisdiction to entertain 
the suit ; section 73 of the Trade Marks Act barred any such assumption of juris- 
dictiqn. 

, The objection of the defendant judgment-debtor was upheld by the executing 
Court. E.A. No. 3479 of 1952 was allowed, with the result that E.P. No. 2010 
of 1952 was dismissed. The plaintiff decree-holder appealed. The Additional 
Ci va Judge, who heard both the TPA differed from the learned trial Judge, 
and held the suit had been properly laid in the City Civil Court, because it was in 
the main an action for ing off the defendant’s as the goods of the plaintiff. 
The learned appellate Judge set aside the orders of the executing Court and directed 
execution to proceed in E.P. No. 2010 of 1952. It was againgt the orders of the 
appellate Court that the Civil Miscellaneous Second Appeals now before us were 
preferred. 


To nd Sonar the scope of the contentions of the learned counsel on either side 
it may be desirable to set out the statutory provisions on which the arguments were 
based. The relevant portion of section 20 (1) is: 

“No person shall be entitled to institute any proceeding to prevent, or to recover damages for 
the infringement of an unregistered trademark. . . . . . (the rest of the section may not 
be material for our present purposes. As we said we are dealing with the case of a registered trade 
mark).”” - 

Section 20 (2) runs : e ; 

“No in this Act shall be deemed tp affect rights of action against any person for paning 
off goods as the goods of another penn ci the e a a a ea thereof.” 
Section 73 runs: 

“ No suit for infringement ofa trade mark or otherwise relating to any right in a trade 
mark shall be instituted in any Court inferior to a District Court having jurisdiction to try the suit.” 
The statutory expression in section 73 is “suit for infringement of a trade mark or 
otherwise relating to any right in a trade mark.” What section 20 (1) bars in 
relation to an un Ak trade mark is “any suit or proceeding to prevent or to 
recover damages for the infringment of a trade mark.” 


‘Taking the three statutory provisions we have referred to above ther the 
position seems to be this. A suit to prevent an infringement of a trade mark or a suit 
to recover damages for infringement of that trade mark cannot be instituted at all, 
‘unless that trade mark has been registered. This is subject to the further provision in 
section 20 (1) which, as we pointed out earlier, is not relevant for our present pur- 
poses. Such suits can therefore be filed only where the trade mark has been regis- 
tered under the provisions of the Act. If the trade mark has been so registered, 
section 73 determines the forum for such suits, a civil Court not inferior to a Dis- 
trict Court which otherwise has the requisite jurisdiction to try the suit, for example 
territorial jurisdiction. Section 20 (2) is a saving provision. What it saves is ex- 
pressly stated in the sub-section : 

n ing in this Act shall be deemed to affect rights of action t for 
ing EEA goods of another person or the iie in respect thereof” poe Ea 
What it saves is the right of action in what is familiarly known as passing off actions. 
o such actions none of the provisions of the Act including section 20 (1) and section 
can apply. If the action is one for passing off or the remedies in respect 
Percof the right of action is saved, whether a eee is involved or not, and, 
whether such a trade mark has been registered or not under the provisions of the Act. 


The contention of Mr. Dorairaj, learned counsel for the respondent (plaintiff, 
decree-hglder) was that, having regard to the allegations in the plaint, the suit was in 
the main one of the category known as ing off actions, and therefore though the 
cause of action was also on an infringement of the rights of the plaintiff secured 
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to him by the registration of his trade mark, the plaintiff’s suit was saved by section 
20 (a the Act and fell-outside the scope of the ban imppsed by section 73 ofthe 
Act. We have already pointed out that the plaint contained express allegations, that 
the registered trade mark of the plaintiff and his rights threin were infringed by the 
conduct of the defendant, and the plaintiff sought relief on that basis also. 
Whether despite the apparently wide language of section 20 (2) such a “suit came 
within the purview of section 79 of the Act is the question for determination. 


„In construing the scope of section 7g of the Act there is no room for the applica- 
tion of the well-settled principle of law, that if a civil Court is to be divested of its 
jurisdiction it should be by statutory provision which is either express in its terms, 
or which arises by necessary intendment. Section 73 does not divest the Civil 
Courts as such of jurisdiction even in the limited class of cases referred to therein, 
namely, suits for the infri ent of a trade mark or otherwise relating to any right in 
a trade mark, The jurisdiction of the Civil Courts is maintained. Only the*classs 
of Courts, established under the Civil Courts Act, inferior in jurisdiction to a District 
Court, is excluded. Just as the Civil Courts Act for example defines the jurisdiction 
of the several classes or categories of civil Courts, section 73 of the Trade Marks 
Act designates the class of Courts in which the suits specified therein have to be 
filed, which alone have jurisdiction to try that class of suits. 


Mr. Dorairaj urged that the scope of section 73 should be so construed as to 
avoid ‘ny conflict with section 20 (2) of the Act. He contended that section 73 did 
not apply to any passing off action, irrespective of the question whether in such a 
suit the infringement of a trade mark was complained of or not, and irrespective of 
the question whether such a trade mark was registered under the provisions of the 
Act or not. ; ; 

- In our opinion there is really no conflict between these two sets of provisions. 
Section 20 (2) is only concerned with staying the right of action. For purposes of 
section 20 (2), whether the trade mark in question was registered or not may not 
have any real ing. Section 73 is not concerned with the right of actions as 
such. It only ibes the forum where suits of the class ified in section 73 
could be tried. Tf this distinction is borne in mind, there would appear to be no 
real conflict between the two sets of provisions. 


The further contention of Mr. Doraraj was that even if an infringement of a 

i trade mark was alleged and even if relief was sought on the footing of such 
an alleged infringement if the suit was a passing off action, section 73 would not 
apply to such a suit. Weare unable to accept that contention. To accept that 
contention we will have to read further words of qualification into section 73. In 
effect we would have to read section 79 as if it ran ; . 

“No sult for infringement of a trade mark or otherwise relating to right ina trade 
mark other than a passing off action saved by section 20 (2) of the Act. a 
That would be to claim rights of legislation for a Court, while its dut is only to 
interpret. Besides, the expression ‘“‘otherwise relating to any right in a trade mark” in 
section 73 would, in our opinion, include passing off actions also, where the alleged 
misuse of registered trade mark is in issue. In the present case it may not even be 
necessary to hold that the plaintiff’s suit is one TE R relating to any right in a 
trade mark”, that is a registered trade mark, within the meaning of SUN 3: We 
have already pointed out it was definitely a suit for infringement of a ce mark, 
because the plaintiff categorically averred infringement of his registered trade mark ; 
and his suit was to prevent the infringement of his registered trade mark by the &e-° 
fendant and also to recover damages for that infringement. 


The suit filed by the plaintiff was no doubt an action for passing off the of 
the defendant as the of the plaintiff within the meaning of section 20 (2). But 
it was also a suit for the infringement of a trade mark or otherwise relating to any 
right in a trade mark within the meaning of section 73. The right of action was saved 
by section 20 (2). The liability to institutegy in the forum prescribed by s&ction 73 
was not saved in this case by recourse to the provisions of section 20 (2) of the Act. 
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This section PA. was numbered as one of the sub-sections of section 20 can 
obviously have no begring in determining the scope of section 20 (2), particularly 
in relation to section 73 of the Act. The position would not have been any different 
had section 20 (2) been numbered as a separate section of the Act. In fact it stood 
by itself as section 45 in the earlier Act. - 


Whether in what is apparently a ing off action the plaintiff also alleges an 

i ent of his registered trade mark and seeks relief also on that basis, the suit 
would still be a suit for the infringement of a trade mark or otherwise relating to any 
right in a trade mark within the meaning of section 73 and would therefore fall within 

. the scope of the ban imposed by that section is the real question for decision. In our 
opinion the plaintiff’s suit fell within the scope of section 73. Mr. Dorairaj did not 
dispute the fact that the City Civil Court, Madras, was not a District Court or a 
Court superior to a District Court within the meaning of section 73. 


The distinction between a passing off action and a suit for the infringement of a 
- trade mark, to which Mr. Dorairaj invited our attention, has been well-defined by 
decisions of both English and Indian Courts. It may not be necessary to embark 
upon a discussion of the general principles or upon an examination of the case-law 
bearing on that point. As already pointed out by us the scope of the question we 
have to determine is much narrower. What is the position, ifin a ing off action the 
plaintiff also alleges infringement of a registered trade mark; and if he does so, 
whether it is a suit for infringement of trade mark within the meaning of section 73+ 
Ranjit Lal v. Vidya Praksh, and Firm B. Dass v. Watkins: M. & Go%, on which 
Mr. Dorairaj relied do not help us to answer that question. 


Our attention was drawn to the decision of a Division Bench of the Allahabad 
High Court in Tak Chand v. Western India Match Co,*. We have reached the same 
conclusion but on a different line of reasoning. 


To sum up this portion of the case, we hold that though the plaintiff’s suit was a 
passing off action, it was also a suit for the infringement'of a trade mark or otherwise 
relating to any right in a trade mark within the meaning of section 73 of the Act, and 
that the City Civil Court had no jurisdiction to entertain that suit taken as a whole. 
The decree in that suit was a nullity, because it was passed by a Court which had 
no jurisdiction. ; 


The learned counsel for the respondent decree-holder next argued that the 
executing Court had no jurisdiction to go behind the decree and examine the 
pleadings and the issues framed in the case, to determine the question of the juris- 
diction of the Court which passed the decree. The learned'counsel urged that 
clause 2 of the decree which granted an a eae ra: the defendant from 
marketing his goods under the labels employed by him for that purpose could be 

ually grè ted in a passing off action - In Shanmugha Nadar v. Shanmughavel 

adar*, Patanjali Sastri, J., pointed out the distinction between the form of injunction 
which could be granted in a passing off action based upon any right in an unregis- 
tered trade mark or trade name and the injunction which could be granted in the 
case of an infringement of a registered trade mark. For the former case the in- 
junction must be qualified by words prohibiting the defendant’s use of the name 
or trade mark without taking reasonable precaution to Sec deg his business 
or goods from that of the plaintiff. No such qualification would be needed where 
*the infringement complained of was that of a regi mark. In the latter 
class of cases it is the statutory right that is and a statutory remedy that is 
claimed. In this case the learned trial Judge granted an injunction without any 
qualification. The trade mark in question was a registered mark. The relief 
granted in paragraph 3 of the decree would not have been permissible, if the action 





1 ALR. 1951 Simla 176. a 3. A.I.R. 1955 All. 404. 
2. ALR. 1956 Punj. 17. 4. (1940) 1 M.L.J. 749. 
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had solely been one for passing off. For this grant of that relief the seizure of pam- 
phlets, etc., in the possession of the defendant offending she registered trade mark 
of the plaintiff, mere possession of such offending objects would not be enough. The 
plaintiff had to allege and prove that he had a proprietary’ right in the registered 
trade mark or trade name in question to justify the prayer, for and the grant of the 
relief of seizure. This is a specific statutory right for which section 21 of the Act 
provides. As we have y pointed out, a reading of the plaint taken as a whole 
made it clear that the plaing l based his cause of action also upon infringement 
of his registered trade mark. To consider whether the decree in question was a 
nullity, it was certainly permissible, in fact, it was necessary to consider with re- 
ference to this plaint, what the scope of the suit was in which that decree was granted. 
We are unable to accept the extreme contention put forward by the learned counsel 
for the decree-holder respondent, that the executing Court called upon to decide 
whether the decree under execution was a nullity, should not look into any document 
other than the decree under execution, and that it could only decide whether ex facie 
the decree showed lack of jurisdiction in the Court that passed it. In Adinar 
Chetty v. Chengiah Chetty!, Venkataramana Rao., J. approved of an earlier decision 
of Pandrang Row, J., in Srirangachariar v. Annamalai Chettiar’, where the jurisdiction 
of the Court to take ideae for the p of deciding whether the decree was 
a nullity was upheld. See also M hì Ammal v. aram Chettiar*. No 
repo case was brought to our notice to show that the pleadings in the case should 
not be looked into by the executing Court to decide the question at issue, whether 
the Court had no jurisdiction at all to pass the decree. 


In our opinion, the executing Court was right in its view, that the decree under 
execution was a nullity, because the Court of the City Civil Judge had no juris- 
diction to entertain the suit as a whole. We allow the appeals, set aside the orders 
of the lower appellate Court and restore the orders of the executing Court in E.A. 


No. 3479 of 1952 and E. A. No. 3595 of 1952 in E.P. No. 2010 of 1952. The 
PAE i Be entitled to one set of costs throughout. a 
R.M. 


—— Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JustTick RAJAGOPALAN. 


The Management of India Tyre and Rubber Company (India) 
Private, Ltd. .. Pettilonsr*® 
v 


The Workers of the India Tyre and Rubber Company (India) 
Private Ltd. represented by the Tyre and Rubber 
Companies Employees Union and another .. Respondent. 
Industrial Dis, Act (XIV of 1 r SECON 2 Industrial Establiskment— What constitutes — 
oe ee 1 ee ae Whither made in good faith —Princplas of socal 
pustica If relevant factors. 
The petitioner company has its head-office at Bombay and one of its branch offices is àt Madry 
with jurisdiction over the territorial area known as Madras District which extends over arcas outsi 


the State of Madras. The sub-depots at Ernakulam. Bangalore and Vijayawada are within the Dis 
trict of Madras ‘A reorganization of its methods of business resulted in a reduction in the amount 


Held : Theacheme of the Act envisages each as a distinct concept (1) an industry, (2) an industrial 
concern within an industry, (3) an industrial establishment, which may itself be the whole of the 
industrial concern or which may be a part of a larger industrial concern, (4) a section of an industrial 
establishment and (5) categories of workmen in an industrial establishment or in a section thereof. 


1. (1937) 46 L.W. : 3. (1947) 1 MLL.J.66 : 60 L.W. 41 
2. {1987} 41 LW. abs. 7 A 
W.P. No. 122 of 1957. agth July, 1957- 
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. _ The petitioner company iz an industrial concern and the office at Madras is an industrial esta- 
blishment. Each of the sub-depotsin the different States is a te establishment of that samo 
ø industrial concern for the purpose of section 25-G of the Industrial Disputes Act. 


Section 25-G makes it specific that the unit of the industry to which that principle 
retrenchment applies is the industrial establishment. There can be no scope a considerations a 
‘ pooled senjority ’. ; 

The concept of social justice by which it was meant that if an employer wanted to get a return 
of mdte than 6 per cent. on his paid-up capital or more than 4 percent. on his iste capital 
a retrenchment was justified on the grou of quantum of available, would be one vitiated 
bad faith, is an entirely irrelevant factor in considering whether a retrenchment was ordered in 
faith or whether it only amounted to a colourable exercise of the power to retrench. 


Thus the Tribunal was in error when imported an irrelevant consideration in deci whether 
the retrenchment was justified and when it failed to keep the requirements of section 25-G in view 
in deciding the retrenchment ordered by the company. The award has to be set aside under 
Article 226 of the Constitution. a 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certlorari calling for the records relating to the 
award of the Industrial Tribunal, Madras, in I.D. No. 27 of 1956, dated 17th 
December, 1956 and published at page 7 of the Fort St. George Gazette, dated 16th 
January, 1957 and quash the said a . 


M. K. Nambiar and K. K. Venugopal, for Petitioner. 
S. Viswanathan and B. R. Dholia, for Respondent No. 1. 


G. Ramanyjam for the Additional Government Pleader (K. Vesraswami) for 
Respondent No. 2. 


The Court made the following 


OrpEr.—The pennn FRS manufactures and sells tyres, among other 
rubber goods, in India. It has its head-office at Bombay. One ofits branch offices 
is at Madras with jurisdiction over the territorial area known as Madras District. 
The District extends over areas which lie outside the State, in Kerala, Mysore and 
Andhra Pradesh. The sub-depọts at Ernakulam, Bangalore and Vijayawada 
are within the District of Madras. 


On the recommendation of the Tariff Commission in 1953, the Government 
of India ordered a reduction in the sale price of tyres by 10 per cent. The Tariff 
Commission pointed out in its Report that the proportion of administration, E 
and distribution expense of the petitioner company was high, when compared wi 
such charges incurred by other companies manufacturing and selling tyres in India. 
The petitioner company reorganised its methods of business, which resulted in 
a reduction in the amount of office work to be done in the Madras office. The 
petitioner found that to deal with the work on the reorganised basis twelve out 
of the thirty-three employees in the Madras office were in surplus of its require- 
ments. On 22nd February, 1956, the petitioner company ordered a retrenchment 
gf twelve of its employees and served each of the retrenched employees with a notice, 

e paying each of them a month’s wages in lieu of notice. 


The Workers’ Union challenged the right of the Management to terminate 
the services of these twelve employees. On 91st March, 1956, the dispute between 
ethe Management and the Workers was referred by the Government of 
under section 10 (1) JA the Industrial Disputes Act, for adjudication by the 
Industrial Tribunal, dras. What was referred as an industrial dispute was: 


“ Whether the retrenchment of the following twelve workers is justified and to what relief they 
are entitled ?’’ 


The names of the twelve workers were then listed. 

The Tribunal gave its award on 17th December, 1956 and it was duly published 
by the Government in the Gazette. 
e 46 


p 
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In paragraph g of its award the Tribunal recorded : 

“ But the contention of the workers is that the retrenchment amd reorganisation itself is not 
bosá fide: Though the claim statement contains allegations of victimization and unfair labour prac- ` 
tice Mr. Viswanathan at the tme of his arguments definitely gave up those contentions. His main ” 

tis that this reorganisation and retrenchment is an attempt to retain or restore the excessive 
profits which the company had been deriving prior to the fixation of reduced prices fow ibe tyres 
and tubes by the Government of India ”. 
‘Dealing with this contention the Tribunal observed in paragraph 14 6f its 
awatd:: 

ùI am inclined to agree with the view of Mr. Viswanathan. If the retrenchment had been 
effected to avoid losses or to secure reasonable profits then something can be said in favour of the 
company. But in this case it is otherwise and the retrenchment is clearly prompted by a desire to 
secure profits lost by the price fixation. Itis only an attempt to set at naught the object of the Govern- 
taent, namely, that the company should get lesser profits.” 

After referring to a decision of the Labour Ap te Tribunal, that 6 per 
cent, on paid-up capital and 4 per cent. on the working capital constituted reason- 
able returns to ‘a company, the Tribunal recorded in paragraph 15 of its award : 

i _ “Under such circumstances on considerations of social justice it must be held that the retrench- 
ment of these twelve workers was not justified.” 

ta . . . . 

Dealing next with the contention of the Union that, even if the retrenchment 
had been justified, the retrenchment of the twelve employees in question was not 
effected in accordance with law, and that it offended the statutory poe of 
last to come and first to go, the Tribunal recorded in paragraph 26 of its award : 


> “The evidence of M.W. 1 is, in my opmion, sufficient to prove the casc of the workers that all 
these sub-depots which are controlled by the, Madras office are really parts of the Madras branch and 
that all of them should be treated as one unit along with the Madras office. It therefore follows that 
the principle of pooled seniority should have been followed by the Management in picking out the 
Woden ioe retrenchment even if there was justification for retrenching m n. As this principle 
was not adopted, the retrenchment of these men cannot be upheld ”. : 


- The Tribunal, however, held that, even with reference to the Madras office 
alone, the retention of Thirumalai in preference to three of his seniors in the category 
of clerks vitiated the retrenchment of these three workers. 

The Tribunal ordered the reinstatement of the twelve employees whom the 
petitioner had purported to retrench. l 
` The petitioner applied under Article 226 of the Constitution for the issue of 
a writ of certiorari to set aside the award of the Tribunal, dated 17th December, 1956. 


' | Before dealing with the question whether the award of the Industiral Tribunal 
based on the finding, that the retrenchment was unjustified, is liable to be set aside 
by the-issue of a writ of certiorari, I shall dispose of the contention of the petitioner, 
_ that considerations of pooled seniority vitiated the finding of the ‘Tribunal that the 

retrenchment ordered: by the Management was contrary to law. That question 
has to be considered on the basis, that what was ordered by the Management was 
in fact a retrenchment and that it was otherwise lawful. 


Mr. Nambiar, the learned counsel for the petitioner, was right when he pointed 
out, that even in the adjudication of an industrial dispute, the rights and liabilities 
of the employer and the employees (workmen) in so far as they relate to retrench- 
ment, are governed by the statutory oS of Chapter V-A of the Industrial 
Disputes Act. Section 25-J (2) which makes it clear runs: ner 

“For the removal of doubts, ıt is hereby declared that nothing contained in this Chapter shall 
be dceméd to ae the provisions of any othcr law for the time being in force in any State in so far 


as that Jaw provides for the settlement of industrial disputes, but the rights and liabilities of employers 
workmen in so far as they relate to lay-off and retrenchment s be determined in accordance 


and í 
with the provisions of this Chapter’’. 

_ Section, 25-G is the statutory provision, which embodies the principle of last 
tO come an t to go as applicable to the employees to be retrenched. “Section 
25-G runs : ; 
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“Procedure for retiemchment—Where any workman in an industrial establishment, who 

is a citizen of India, is to be getrenched and he belongs to a particular category of workmen in the 
establishment,in the absence of any cment between the employer and the workman in this behalf, 
the cmployer shall ordinarily pededch the workman who was the last person to be employed in that 
category, unless for reasons to be recorded the employer rctienches any other workman ”. 
Section 2%-G makes it specific that the unit of the industry to -which that sta- 
tutory principle governing retrenchment applies is the industrial establishment. 
The ‘definition of an industrial establishment in the Explanation to section 25-A (2) 
is limited in its scope and cannot apply to the interpretation of “ industrial establish- 
ment ” as it has been used in section 25-G. For the purposes of applying section 
25-G, the position is that the term “‘ industrial blatant ” has not been defined 
by the Act itself. 


Though not in relation to section 25-G, I had occasion in Sri Rama Vilas Service 
Ltd. v. State of Madras}, to consider what constituted an “ industrial establishment » 
within the scope of the Act, for purpose other than those specified in the Explanapon 
to section 25-A (2). The expression “ industrial establishment ” or “ establishment ” 
has been used in several other sections as well and, to the extent possible, the same 
meaning will have to be given to that expression in the absence’of any statutory 
definition. Section 2 (kk) refers to branches or other establishments of‘an insurance 
company in more than one State. Section 2 (a) (#) includes any section of an 
industrial establishment within the definition of public utility service. Section 
(1) provides for the constitution of Works Committees for industrial establishments. 
Sect g-B empowers the appropriate Government to exempt any class of industrial 
establishments from the provisions of the Act. Section 10-(1-A) empowers the 
Central Government to refer for adjudication by a National Tri , if' the in- 
dustrial dispute is of such a nature that industrial establishments situated in/more 
than one State are likely to be interested in or affected by such a dispute.'\"Set- . 
tion 10 (5) also refers to a dispute concerning any establishment or establishments. 
The prohibition imposed by section 2g is on the workman who is employed in any 
industrial establishment. The Explanation to section 33 (3), which like section 
10 (1-A) was enacted by the Amending Act XXXVI of 1958 defines the expression 
“protected workman” in relation to an establishment. Of course, it is not my 
endeavour to define what the expression “ industrial establishment” means in 
each of these sections. I am concerned only with the scope of the expression’ “in- 
dustrial establishment” as it occurs in section 25-G. I have enumerated the other 
sections only to understand the scheme of the Act. From the scheme of the Act 
it should be clear that it envisages, each as a distinct concept (1) an industry; (2) 
an industrial concern; within an industry; (3) an adua establishment, which 
may itself be the whole of the industrial concern, or which may be of a larger 
industrial concern; (4) a section of an industrial establishment; and (5) categories 
of workmen in an industrial establishment or in a section thereof. It should be 
noted that while section 25-F refers to a workman employed in an industry, sec- 
tion 25-G refers to workmen in an industrial establishment and further to workman 
in any specified category in that industrial establishment. Coes 
Before deciding whether the retrenchment ordered by the petitioner violated 
the terms of section 25-G, what the Tribunal had to consider was whether the Madras 
office, in which the retrenchment was effected, was an industrial establishment 


within the meaning of section 25-G. The learned counsel for the petitioner was, 
I think, well founded in his contention, that virtually the Tribunal did not address 
eitself to that question at all. It is true that the Tribunal ifically referred to 


the terms ofsection 25-G in paragraph 17 of its award. Butthat was only to 
determine whether the retention of Thirumalai and the retrenchment of three 
others were in contravention of section 25-G. Nowhere in paragraphs 24 to 26 
of its award, where the Tribunal dealt with the question at issue, whether the re- 
trenchment of the twelve employees offended the statutory principle of last to come 
and first to go, did the Tribunal refer to section 25-G. Nor even does it appear 
7 
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to have kept ‘in view that section 25-G emphasises, that it governs retrenchment in 
an industrial establishment. ° 


It should be obvious that independent of section 25-G there can be no scope 
for considerations of seniority or “ pooled seniority ” as the Tribunal called it, in 
deciding whether the retrenchment ordered by the petitioner was illegaP 


For of convenience I shall set out again what the Tribunal recorded 
in PERA 26 of its award : 
“ The evidence of M.W. 1, is, in my opinion, sufficient to the case of the workers that 


all these three sub-depots which are controlled by the Madras are really partsofthe Madras 
branch and that all of them should be treated as one unit along with the Madras office’’. 


Even if the Tribunal is to be deemed to have meant by the ression “‘ one 
unit ” an industrial establishment within the meaning of section 25-G, and to have 
decided that the Madras office with its three sub-depots at Ernakulam, Bangalore 
and Vijayawada constituted a single industrial establishment, such a decision would 
have been vitiated by the wrong application of section 25-G and would-have consti- 
tuted an error apparent on the face of the award itself. Í 


In Provat Kumar v. W. T. C. Parker!, Harries, C.J., observed at page 118: 


“Tt seems to me quite clear that...... the words ‘industrial establishment’ mean the place 
at which the workmen are employed and the words as used in section 2 (n) (i) must have the same 
meaning as when they are used in section 23. That being so, it is quite clear that section 23 could 
not cover a case of workmen in Bombay striking against an employer with whom employees in 
Calcutta have 2 dispute”. i ; ` 

I respectfully agree with these observations. I had no occasion to refer to 
that decision when I decided Sri Rama Vilas Service, Ltd. v. State of Madras’. After 
pointing out in effect in that case that the Sri Rama Vilas Service, Ltd., was an in- 
dustrial concern with its head-office at Madras, and that the branch at Kumbakonam 
was an industrial establishment by itself, I stated at page 122 of the report : 


“ The industrial establishment as such has not been defined by the Act. But there should be 
little difficulty in de ing the scope of that expression. I need refer to section g af the Act 
to negative the contention of the learned counsel for the Madras Union, the S.R.V.S., Ltd., with - 
all its branches should be taken as one industrial establishment. 


The S.R.V.S., Ltd., is not a concern whose operations are limited to the Madras State alone- 
It has a branch at -+ One of the allied concerns, Amalgamations, Ltd., had its branch in 
Na i an in the State. Ifthe contention of the learned counsel for the Madras Union 


to be accepted, the Works Committee Seca gar a by sechon 3(1) of the Act should be a Works 
Committee for the industrial concern of S.R.V.S., Ltd., as a whole, wherever its branches may be 


situated, cither within this State or without the State. Such a construction I am unable to place 
on section g (1) of the Act. , 


Tt certainly provides for a separate Works Commiittee for each industrial establishment, thou 
that establishment might only be a branch of the industrial concern which has branches aot ily 
within this State but outside the State as well. Besides, there is another difficulty in accepting the 
contention of the learned counsel for the Madras Union. As I said, it is certainly Acar that the 
8.R.V.S., Ltd., with its head office at Madras, had its operations extending outside the Madras State. 

If the whole of the S.R.V.S., Ltd., is to be treated as one industrial establishment, and the dispute 
between the workers of the industrial concern as a whole and the mana t of that concern has 
to be'treated as an industrial dispute within the mi ing of section 2 (k), the Madras Government 
would not be the appropriate Government to refer such a dispute under section 10 (1) (e) of the Act.” 


Similar considerations would apply if the sub-depots of the petitioner’s in- 
dustrial concern at Ernakulam, Bangalore and Vijayawada should be treated as 
part of the industrial establishment at Madras, It may be of interest to notice 
the provision made by the oak Act of 1956, Act XXXVI-of 1956, in section 
10 (1-A) to which I have already adverted, for the adjudication of disputes, if an 
industrial concern consists of industrial establishments lying in more than one State. 


The petitioner company is an industrial concern, and the office at Madras 
is an industrial establishment of that industrial concern. Each of the sub-depots 
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in the different States is a separate industrial establishment of that same industrial 
concern for purposes of section 25-G. 


I have so far proceeded on the basis that it was a retrenchment in fact that the 
itioner company ordered. If that was so, the Tribunal was clearly in error when 
it held th&t the retrenchment was illegal. I have pointed out that the retrenchment 
did not contravene section 25-G and was not illegal. 
`I shall next deal with the question, whether what was ordered by the petitioner 
company was in fact a retrenchment and was a lawful retrenchment. The in- 
dustrial dispute that was referred for adjudication was “ whether the retrenchment 
of the twelve workmen was justified.” t the Tribunal had to decide in the first 
instance was whether it was in fact a retrenchment, or whether it was a case of 
a colourable exercise of the power, based on the right of an employer to efféct re- 
trenchment, in which case it would not have been a retrechment at all. If, for 
instance, under the guise of ordering retrenchment the employer in fact victimised 
selected employees, or if what the employer did amounted to an unfair labour 
practice, it would not have been y a case of retrenchment. It should be re- 
membered that such allegations were made by the Union, but they were aban- 
doned. Similarly, if what was ordered by the petitioner was mala fide, it would 
again be a case of a colourable exercise of power, and it would be no retrench- 
ment at all. 

The Tribunal did not negative the claim of the petitioner, that after the reorga- 
nisation that had been effected resulting in a reduced workload in the Madras office 
there was enough work only for twenty-one out of thirty-three that had hitherto 
been employed. That was certainly a very relevant factor in deciding whether the 
retrenchment was ordered in good faith. The Tribunal was right when it 
recorded in paragraph 19 of its award: 

Oe Gini the important question that arises for consideration is whether this retrenchment 
was done in good faiih ”. 
The Tribunal did not, however, in express terms find that the retrenchment was not 
ordered in good faith. But apparently the Tribunal was of that view. The only 
ground on which the Tribunal rested its decision, that the retrenchment was unjustifi- 
ed, was its concept of social justice, by which it ap tly meant, in this case, that if 
an employer wanted to get a return of more than 6 per cent. on his paid-up capital 
or more 4 per cent, on his working capital, a retrenchment justified, for example, on 
the quantum of work available, would’ be one vitiated by bad faith. I have no 
hesitation in accepting the contention of Mr. Nambiar, that such a concept of social 
justice is an entirely irrelevant factor in deciding whether a retrenchment was 
ordered in good faith, or wheher it only amounted to a clourable exercise of the 
power toretrench. Any retrenchment ordered would, of course, be subject to the 
statutory provisions in Chapter V-A of the Act. 


Mr. Nambiar urged that any consideration of social justice would be irrelevant, 
in ee whether a given act amounted toa retrenchment or not as defined by 
section 2 (00) of the Act. The portion of section 2 (oo) which is relevant for the 
present purposes runs: ) : 

“ Retrenchment means the termination by the employer of the service of a workman for any 
reason whatsoever otherwise than as punishment inflicted by way of disciplinary action........ 
Apparently wide though the ambit is made by the use of the expression “any reason” 
that certainly does not rule out the investigation of an allegation, that the retrench- 

e nent in question was mala fide. What constitutes good faith or the absence thereof 
is, of course, a different problem. í ’ 

In J. K. Iron and Steel Co. v. Iron and Steel Mazdoor Union! : Bose, J., observed, 

at page 277: 

“ The only question referred was, was the retrenchment justified? And we find it impossible 
to see how that can be determined without considering the question of good faith which in turn would 
largely depend on the finances of the company, on adverse effect that retention would have on 
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the business and on whether retention would mean the dcad-weight of an uncconomic surplus 
and so forth’’. ° 

That observation, in my opinion, does not justify the contention, that good, faith 
attendant on a retrenchment could be established only if the employer was losing 
or was making no profits, or even a contention, that retrenchment would þe at least 
prima facie, mala fide, if it was ordered when the employer was already getting a returh 
of more than 6 per cent on his paid-up capital or of more than 4 per cent. gn his 
working capital: The dead- ht of an uneconomic surplus, to which Bose, J., 
refi can operate at any eat of profits. There is nothing unlawful in an em- 
ployer desiring to make even more profits by getting rid of the dead-weight of an 


uneconomic surplusage. i 
The learned counsel for the respondent referred to Thakur v. Ruston & Hornsby, 
Lid, But the test posed there can have no application to the facts of this,case. 


Mr. Nambiar relied on the observations of Bhagwati, J., in Mulr Mills Co. v. 
Sult Mills Mazdoor Union è. ; 

“The considerations of social justice imported by the Labour Appellate Tribunal in arriving 
at the degision in favour of the respondent were not only irrelevant but untenable. Social justice 
is a very eand indeterminate expression and ‘no clear-cut definition can be laid down which 
will cover all the situations. Mr. Isaacs, the learned counsel for the respondent, attempted to give 
adefinition in the following terms: ' 


‘social justice connotes the balance of adjustments of the various interests concerned in the social 
and economic structure of the State, in order to promote harmony an ethical and econamic 
basis’ and he stated that there were there parties concerned here, viz., the employers the labour 
and the State itself and the conception of social justice had to be worked out in this context. 
Without embarking upon a discussion as to the exact connotation of the ion ‘social justice’ 
we may only observe that the concept of ame ra does not emanate the fanciful notions 
of any particular adjudicator but must be fe ed on more solid foundations.” ~ 
The question at issue there was, whether the workmen were entitled to any bonus 
when the company had no trading profits that year. 


I am not called upon to decide whether considerations of social justice will be 
wholly irrelevant in the adjudication of an industrial dispute. It may be of interest 
to note that in section 17-A (b) of the Act the appropriate Government is given the 
right to rest its decision not to make an award enforceable on grounds of national 
economy or social justice. That, of course, does not apply to the adjudication of an 
industrial dispute by an Industrial Tribunal. ‘The question before me is not whether 
considerations of social justice would be irrelevant even for deciding whether a 
retrenchment was ordered mala fide or in good faith. The limited question before me 
which alone I need decide in this case, is whether the concept of social justice ex- 
pounded by the Industrial Tribunal in its award was a relevant factor in deciding 
whether the petitioner acted mala fide in ordering the retrenchment of the twelve 
employees in the office at Madras. That question, as I have already pointed out, 
I have no hesitation in answering in the negative. 


. In my opinion, the Tribunal was in error when it imported an irrelevant consi- 
deration in deciding whether the retrenchment was justified. It was in error 
again when it failed to keep the requirements "of section 25-G in view in deciding 
that the retrenchment ordered by the petitioner company was lawful. These 
should suffice to set aside the award of the Tribunal, subject to what I have to 
record about the retention of Thirumalai. 


The question that remains for consideration is whether the decision of the 
Tribunal, that the retention of Thirumalai contravened the provisions of section 25-G 
is vitiated by any error apparent on the face of the record. Whether Thirumalai 
was included in the category of clerks in the Madras office was a question of fact, 
which the Tribunal had jurisdiction to decide. I am unable to hold ‘that there 
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was no material on which the Tribunal could find that, though Thirumalai was desig- 
nated a Store Assistant on,the date of the retrenchment, he was really in the category 
of clerks. The quantum of evidence or its sufficiency on which that finding was 
rested may not be a matter for investigation at this stage. I see no justification 
for interfering with that part of the award of the Tribunal. 

Subject to what I have stated above, the petition will stand allowed and the rule 
will ke made'absolute. . No order as to costs. 


V.S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. RAJAGOPALAN, Officiating Chief Justices AND Mr. Justice 
RAJAGOPALA AYYANGAR. 


G. Narayanaswami Naidu . - a. Appellani* 
l v.’ í - ` 
C. Krishnamurthi and another .. Respondents. 


Constitution of India (1950), Article 191 (1) (a) and (e)—Represeniation of the oa her Ad (XLVI of 
1951)—Offics of profit— Mer te A of ife Insurance Corporation of ‘holds an 
on profit under the Government of India—Rs k the Corporation prohibiting its employees m 
dis the candidate within the meaning of Article 191 (1) (0) of 

In order to decide whether a public corporation like the Life Insurance Corporation of India 

is a department of the Government, the incorporation of the body, the degree of control exercised Ly 
the Government, the d of dependence of the Corporation on the Government for its financial 
needs and the functions! ects of the Corporation have all to be considered. Having d to 
the object and the scope of the legislation which sct up the Life Insurance Corporation of India, 
the Corporation cannot be considered to be a department or servant or agent of the Government. 
Service under the Insurance oration is not service under the Government of the Union within 


Corp 
Article 191 (1) (a) of the Constitution. 


The expression ‘ office of profit’ in Article 191 (1) (a) of the Gonstitution cannot be construed 
in a wide sense so to include service in such statu corporations which have some relation within 
the Government. Hence an employee of the Life ce Corporation is not disqualified from 
standing for election to the State Aanby under Article 191 (1) (a) of the Constitution. 


Regulation 29 of the R tions made by the Life Insurance Corporation under the powers 
vested in it by section 49 (1) (5) of the Life Insurance Act, 1956, is a law made under an Act of Parlia- 
ment within the meaning of Article 191 (1) (e) of the Constitution of India. As that regulation pro- 
hibits an employee of the from standing for election as a member of a legislative body, 
such employee will be disquali under Article 191 (1) (e) from contesting an election. 


such ig aes nr as PE de ip with Government and scope and extent of Government 
control i i ian discussed). 
` Appeal against the Order of the Court of the Election Tribunal, Nagapattinam, 
dated 5th August, 1957 and made in Election Petition No. 178 of 1957. 

The Aflvocate-General (V. K. Tiruvenkatachari), V. V. Raghavan and G. Rajan, 
for Appellant. : 

A. Ramachandran for Messrs. Row and Redd, S. Viswanathan and B. R. Dola, for 
, Respondents. , 

The Judgment of the Court was delivered by 

Rajagopala A ar, J.—The Civil Miscellaneous Appeal has been preferred 
to this Court under section 116-A of the Representation of the People Act from the 
order of the Election Tribunal, Nagapattinam, in Election Petition No. 178 of 1957 
before it. 

The election in question was to the Mayuram constituency of the Madras State 


Assembly, and two members—one to the general seat and one reserved for a member 
of the scheduled caste—had to be elected. The election was held on 11th March, 
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1957. At this election, G. Narayanaswami Naidu and P. Jayaraj who were the res- 
pondents in the election petition were respectively elected tg the general and reserved 
seats. The question at issue in the petition related to the propriety of the rejection 
of the nomination of C. Krishnamurthi, the election petitioner. First February, 
1957, was the date fixed for the scrutiny of the nominations. On that date one of the 
candidates K. Krishnamurthi—not a party to these proceedings—objecfed to the 
nomination of the petitioner C. Krishnamurthi on the ground that the latter held 
“an office of profit under the Government of India” in that he was a salaried 
employee—a Junior Inspector under—the Life Insurance Corporation of India, and 
was therefore disqualified to stand for election under Article 191 (1) of the Cons- 
titution. The Article runs: 

“Igt (1).—A person shall be disqualified for being chosen as, and for being, a member of the 

i Asembly or Legislative Council of a State— 

(a) if he holds any office of profit under the Government of India or the Governmenteof any 

State specified in the First Sch e, other than an office declared by the Legislature of the State 
by law not to disqualify its holder ; 


(a) if he is so diqualified by or under any law made by Parliament.” 
This objection was ee and the Retirang Officer rejected the nomination of the 
petitioner. As stated earlier, the other candidates went to the poll and Narayana- 
swami Naidu and Jayaraj were declared duly elected. C. Krishnamurthi filed the 
election petition for declaring the election of Narayanaswami Naidu and Jayaraj to be 
void on the ground that his own nomination had been improperly rejected. Sec- 
tion 100 (1) of the Representation of the People Act enacts : 


‘© (1) Subject to the provisions of sub-section (2) if the Tribunal is of opinion. 


Pre ee 


(c) that any nomination has been scape rejected... 
shall declare the election of the returned candidate to be void.” 
If therefore C. Krishnamurthi was able to establish that the rejection of his nomi- 
nation was improper, the Tribunal had to set aside the election. This petition was 
referred to the District and Sessions Judge of East Tanjore who was appointed as the 
Election Tribunal. 


Before the learned Judge two points were urged : u) that C. Krishnamurthi 
was not disqualified to stand because the “office of profit”? that he held was not 
under the Government of India but under the Life Insurance Corporation—a statu- 
tory Corporation created by the Life Insurance Corporation Act (XXXI of 1956). 
The Tribunal upheld this contention holding that the office of profit which C. Kris 
namurthi held did not fall within Article 191 (1) (a) of the Constitution. (2) The 
other point that was considered by the Tribunal related to C. Krishnamurthi being 
disqualified under Article 191 (1) (¢). Under Regulations framed by the Corpora- 
tion by virtue of the powers vested in that behalf by the Life Insurance Corporation 
Act, 1956, the employees of the Corporation were prohibited from standing for 
election to the Legislatures, Union and State. It was urged before the Tribunal 
that these regulations, which bound Krishnamurthi, were a disqualification ‘‘ undg 
any law made by Parliament” within Article 191 (1) (e). The Tribunal negatived 
this contention also. This resulted in the Tri holding that C. Krishnamurthi 
- was under no disqualification to stand for election, and that his nomination was 
improperly rejected by the Ses Officer. On this finding the Tribunal declared 
the election of Narayanaswami Naidu and Jayaraj to be void. It is the correctntss° 
of this order that is canvassed by Narayanaswami Naidu, the candidate returned 
to the general seat, impleading Jayaraj as respondent in this appeal. 


The questions raised in the appeal, therefore, turn upon (1) whether an 
employee of the Life Insurance Corporation’ of India holds an office of profit 
under the Government of India and (2) whether the Regulations made by the 
Life Insurance Corporation constitute a law which disqualifies its employees from 
standing for election within Article 191 (1) (e). 
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The words in Article 19 (1) (a) “if he holds any office of profit under the Govern- 
ment of India or the Goyernment of any State” trace their origin to the words 
“office of profit under the Crown” used in sections 24 and 25 of the Succession to 
the Crown?’ Act, 1707, of the United Kingdom. But there are no decisions of the 
English Courts interpreting the expression. The meaning of these words was the 
subject of Critical examination by a Select Committee appointed by the House of 
Commons which submitted its rt in October, 1941. Dealing with the phrase 
“office or place of profit under the Crown” this Select Committee stated 3 

“ There i rehensive statement of the la this subject which be tho- 
ditsiive, ‘The standard. coustitanonal warks of eeferenice ae mainly Eana wae ean 
portion of the law, which of itself is too voluminous to be treated any one of them exhaustively. 

ut there fs another portion consisting of ancient resolutions of the ouse of Commons which, though 
mostly reinforced or superseded later legislation, still determine the law in some particulars. 
Another of the law is com of judicial or quasi-judicial decisions of the House on individual 
case! shin Ge lee a c, is composite in Charatan par iauite aad cart S A 
Fe nudes n compas but has to seater the original sources—the statute book, the 
Commons’ Jo and the reports of Select ittees.” í 

We have, therefore, no guidance from any direct decisions of the English Courts 
explaining the import of the relevant phrase. 


The Advocate-General who appeared for the appellant submitted an able and 
learned ent on what constituted “an office of profit under the Government” 
within Article 1g1 (1) (a). 


Before, however, referring to the points urged by him it would be convenient 
to set out the basis on which the Tribunal rested its decision against the appellant. 
We do so because, it was the same line of argument that was put forward before us by 
learned counsel for the respondent. That the “office” of the Junior Inspector was 
an “office”, and that such office was an “office of profit” were not disputed either 
before the Tribunal or before us. The entire controversy was confined to the 
question whether that “‘office’’ was held under the Government of India. 


The Tribunal formulated the following tests for determining whether the office 
was held under the Government. (1) The source of the fund from which the emplo- 
yee was remunerated : and (2) the authority in whom the power to a point to the 
office and of removal therefrom, was vested. The Tribunal analysed the provisions 
of the Life Insurance Corporation Act and the rules and regulations made thereunder 
and recorded these findings. (1) The officer was paid out of the funds belongi 
to the Corporation which was a legal entity te from the Government. (2 
The power of appointment, and removal of officials including that of the Junior 
Inspector was vested in the Corporation. It wound up with this statement : 


“That the Corporation apart from the Government is a legal entity with a succemion 
and common seal therefore, the contention that, because the Government has provided 
SOHNE tng! be Recent he ce eee on nd control aver it ent, tho 
petitioner mugt be deemed to be an oyec or a person holding an office of profit under the Govern- 


ment of India appears to be untenable.” 


In reaching this conclusion the Tribunal followed the decision of the Allahabad 
High Court in Madan Mohan Lal v. Om Prakash}, in which it was held that an em- 
ove of the Life Insurance Corporation was not “an employee of the Central 
vernment” for the purposes of the United Provinces Municipalities Act, which 
carried a disqualification worded similar to Article 191 (1) (a) of the Constitution. 
The learned Advocate-General submitted that the reasoning of the Court below fail- 
ede to notice recent trends in Government administration, particularly, in the case of 
-war modern welfare states, and that it attached too much importance to form 
ignoring the substance. It would be convenient to refer even at this stage to the 
decision of the Supreme Court in Maulana Abdul Skukoor v. Rikhab Chand* yr yet 
reported but the text of which judgment was made available to us by the Advocate- 
General) in which almost the same line of approach as that of the Tribunal in this 
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case was adopted. The estion that arose was as regards the election of the 
Ai Abda. Shukoor to the Council of States by the Electoral 
ege of Ajmer. The appellant was declared elected and an unsuccessful 
candidate filed an election petition. The grounds upon which the election was 
challenged included inter alia, one that the ap t was holding “ay office of 
profit under the Union Government.” The o which he held and which, it 
was stated, brought him within the qualification enacted by the Article 192 (1) 
(a) of the Constitution, which isin terms identical with Article 191 (1) (a), was 
S anag of a schotl a innirered: by tie Adauninritor ol the Darel ja 
Sahib, appointed under the provisions of the Central Act XXXVI of 1955. The 
Election Tribunal upheld the objection of the Election Petitioner and held that the 
appellant was disqualified under Article 102 (1) (a) as holding “ an office of profit 
under the Government of India”. The Supreme Court allowed the appeal from 
this decision and the reasons assigned for this reversal were : . 


Under the Durgah Khwaja Sahib Act (Act XXXVI of 1955) the committees 
which employed the appellant was a body corporate with perpetual succession and 
a common seal having the right to sue and be sued in the name of the President 
of the Committee. e contention urged on behalf of the respondents was that 
under the Act of 1955 the Committee of management though incorporated was 
appointed by the Central Government, who also retained the power to remove 
from office any member of the Committee, and that ey a person employed 
by the Committee was under the control and supervision of the Central bs 
ment and therefore held an office of profit under the, Government of India and this 
was rejected. Kapur, J., who delivered the judgment of the Court, pointed out 
that the Constitution itself drew a distinction between the holding of an office of 
profit under the Government and under any local or other authority subject to 
the control of either of the said Governments, This latter type of loyment 
also constituted a disqualification, for the officers of the President and Vice-Presi- 
dent under Articles 58 (2) and 66 (4) of the Constitution, where the words “under 
any local or other authority subject to the control of any of the said Governments” 
were used—words which were not to be found under Article 102. Dealing with 
the submission, that the fact that the Committee or members of the Committee 
were removable by the Government of India, who could make bye-laws rescribing 
the duties and powers of its employees, rendered the employees of the Eonia, 
holders of offices under the Government of India, his Lordship said : 


“ The t is neither appointed by the Government of India nor is removable by the Govern- 
ment of India nor is he paid out of revenues of Indie. The power of the Government to appoint a 
person to an office of t or to continue him in that office or revoke his appointment at their dis- 
cretion and t out of Government revenues are important factors in determining whether 


Government revenue is not always a decisive factor. But the intment of appellant 
i e Govanni by an officer 


is y inapplicable to the facts of the present case because the t cannot be dismissed 
ge e i by 


which I0. the matcr of I peryana acis within the powcs conferted upan. it the statute...... the 
appellant has not been employed by a servant of the Government who is authorised to employ ser- 
vants for doing some service for the t nor is he paid out of Indian revenues.” 


The points therefore stressed by his Lordship were two (1) the contrast bet- 
ween the scope of the disqualification enacted by Articles 58 (2) and 66 (4) in ¢he 
case of the President and Vice-President of India respectively and by Article 102 
in the case of members of legislative bodies. Whereas in the former case em- 
ployment under a local or other authority was also a disqualification, this was not a 
disqualification in the case of members of the State or Union islature, (2) 
An employee of a legal entity created by statute, where the powers o appointment 
and dismissal were vested in the such body and whose remuneration came out of 
the funds of such body could not be treated as holding an office of profit under 
the Government notwithstanding that the members of the statutory body were 
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themselves appointed by Government and were liable’ of to be removed by Govern- 
ment. 


The learned Advocate-General submitted that in the case before the Supreme 
Court the Government had merely assumed control over the property of a public 
charity and provided for the proper management of this public trust. It was, 
therefore, not in any sense the exercise of a sovereign power or the creation of a 
depaxtment of State and therefore furnished no analogy to the present case, where 
the Government had nationalised the business of the insurance by taking over the 
assets of companies theretofore transacting life insurance business, had by statute 
created for itself a monopoly in such business and had created a Corporation for 
the transaction of what was thereby rendered a State activity. 

As the question, whether the Life Insurance Corporation is or is not virtually 
a depariment of the State or a servant of the Government, would be dependent 
on the provisions of the statute constituting the Corporation, we shall proceed to 
analyše them, to determine the precise degree of control and examine whether 
the amount of control Slabika the identity of the Corporation as part of the 
Government. 

The preamble to thé’enactment, Act XXXI of 1956, recited : 


“ An Act to provide for the nationalisation of life imsurance business in India by transferrin 
all such busines to a ion established for the purpose and to provide for the regulation an 
control of the business of the Corporation and for matters connected therewith or incidental thereto ”', 

Section 3 provided for the establishment of a corporation called the Life In- 
surance Corporation of India: 

“a body corporate having perpetual succemion and a common seal with power to 

hold and dispose of peoperty and which can by Its name sue or bo sued + ` zii 
and section 4 for the appointment by the Government of India of persons who 
shall constitute the Corporation and lays down the qualifications or disqualifications 
of the persons to be p as members. The original Sr of the Corporation 
was to be five crores of rupees to be provided by the Central Government after due 
appropriation made by Parliament by law for the purpose (olds section 5). Sec- 
tion 6 was concerned with the functions of the Corporation, and the section laid 
on the Corporation the duty of co-ordinating the business of life insurance in, or 
outside India, and the Corporation was directed so to exercise its powers as to 
secure that this business was developed to the best advan of the community. 
Section 18 provided for the Central and Zonal officers of the ration, the locus 
of the central office bei determined the Central Government and that of 
each óf the zonal offices by the Corporation itself, with the previous approval of 
the Central Government. Section 21 is important, in that it set the limits 
to the powers to be exercised by the Central Government in the policy to be followed 
by the Corporation, That section enacted : 


“Tn the of its functions under this Act the ion shall be guided by such direc- 
tions in matters of involving public interest as the Central Government may give to it m writing ; 
and if an question ares whether 2 direction relates to a matter of policy iavolvtow’publie interest 


Section 23 enabled the Coporation to loy such number of ns as it 
thought fit in order that it might properly i the functions laid upon it by 
the Act. A separate fund was constituted for the Corporation by section 24 to 
which all receipts of the Corporation were to be credited, and payments by the 
Corporation were to be made therefrom. Section 25 provided for auditors to be 
appointed by the ve saat with the approval of the tral Government. The 
Act envisaged that the commercial activities of the Corporation might yield a 
profit, and section 28 provided for the destination of the profits thus earned. 25 
per cent. of the lus was to be reserved for the policy-holders and the balance 
to be utilised for such purpose as the Central Government should determine. The 
reports of the auditors and of the actuaries relating to the activities of the Corporation 
were directed to be laid before the Parliament under section 29 when such reports 
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were received by the Central*Government. Section 37 contained a guarantee b 
the Central Government to the policy-holders “ that their policies when ma 

and subject to the terms of the policies, shall be paid over to the beneficiaries under 
them.” Section 8 enacted that “the Corporation shall not be wound up except 
under the orders of the Central Government and in such manner as they may direct,” 
Section 47 ‘protected from suit, prosecution or other egal proceeding tHe members 
‘of the employees of the Corporation for anything done in Jod faith under the Act. 
Section 48'reserved power to the Central Government to make rules to carry out 
the purposes of the Act, and in particular the terms of office and the conditions 
of service of members who found the Corporation, were subject to this rule-making 
power. Similarly rules made by the Central Government might provide for condi- 
tions subject to which the Corporation might appoint employees. The rules so 
made by the Central Government were directed to iid before Parliament under 
section 48 (3). Section 49 was concerned with the grant of power’ to the Cor- 
poration to make ations not inconsistent with the Act and the rules, with the 
previous approval of the Central Government, and the subjects which, inter alla, 
these tions might cover were enumerated in section 49 (2) (b), and these in- 
cluded ‘‘ the meod of recruitment of employees and agents of e Corporation 
and terms and conditions of service of such employees or agents ” 


The learned Advocate-General urged that as the carrying on the business 
of insurance involved commercial operations, the department had to be conducted 
‘on business and commercial lines,- making the concern subserve the economic 
needs of the people of the State, ahd with a policy co-ordinated to the- economic 
purpose and the social objectives which the Government had in view. Parliament 
created therefore a Corporation for carrying on this business, but notwithstanding 
that in form a new legal entity was created still it was virtually a department of 
Government, with the result that the Corporation was the servant of the State 
and the employees of the Corporation were the employees of the State. It was 
in this context that he relied on the provisions of section 21, which enabled the 
Central Government to give directions laying down the lines of policy to be followed 
bon the Corporation. He also drew our attention to the terms of section 48, which 

a yena power to make rules to carry out the purposes o the Act. 
He an father „pointed out that the formation of Corporation of this sort was a-develop- 
ment of modern times to enable Government to run their commercial activities 
on business principles. A 


‘He also pointed out that incorporation of' Government rks was known 
to the law, and that the mere fact of incorporation was not sufficient to deny or 
negative the incorporated body being cither a department of the Government or 
a servant of the Government. In regard to the last p ition there could be no 
dispute, because the ents in the organisation a de departments in England 
have sometimes taken the form of incorpora the officer at the head, as a cor- 

ration sole. But when one passes beyond such cases—of which thie office of the 
ostmaster-General is perhaps the most outstanding example—the problem gets 
i er tc and its solution baffled jurists and judges. Varying answers have 

PEE which might appear tó be contradictory, though Peti of the decisions 
and, passages in the writings of the jurists might be explained by reference to 
the particular approach to the question or the particular consequence flowing from 
the general theory, with which they were immediately concerned. We consider 
ae however, unnecessary to trace the historical phases through which this question 

has passed or to set out chigpologienty N the decisions rendered on the broad aspects 
of the problem. 


'. `The following quotation from Griffith and Street! sets out the problems 
involved for consideration in clear perspective. 


“ The rulas for defining at common law ‘ a servant of the Grown’ are even now lacking in preci- 
slon,- The Courts, when called on to decide whether any public bodies set up by statuteain the last 
eS 


r Principles of Administrative Law, pp. 247, 248 and 299. 
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hundred years are agents of the Crown have found the statutes themselves singularly unhelpful, 
and have refused to lay down definite critcria. The Court of Appeal has decided in Tomita v. Hanna- 
Jordt, (to which we shall refér in due course) that the Transport Commussion-is not the agent of the 
Crown, and, therefore it may be assumed that none of the nationalised industries is an agent of the 
Crown. It is still uncertain whether the social service corporations such as the National Hospital 
Boards, the Central Land Board and the New Towns opment Corporations are Crown te 
It may be‘said that there are several criteria which from time to time the Judges have thought re- 
levant. These include: Is the body perf tasks formerly carried on by private enterprise ? 
Margey Docks and Harbour Board Trustees v. Gibbs’). To what cxtent is it subject to ministerial control, 

example, has it independent diserétionary powera (Metropolitan Maat Industry Board v. Sheady*, 
Per Viscount Haldane). Must it consult a ister before it acts, can a Minister give it direc- 
tions ? 15 tes finctioe: one which hàs birtoricaliy beca fapirded me ovation e Lane v. Cotton*, 
Is it incorporated ? [Isit subject to Government audit ? its authority general or local ? Danbarv. 
Guardians of Ards Union". Is it a mere domestic body ? (Powell v. Pratt)*. Is execution against 
iS Proper alowed Although Tomlin v. He odl, does not lend particular to the view 
it is itted that the degree of control exercised by the Government over the body ought to be 
the determining fact. : 

If a corporation is a servant of the Crown, then its sergeants are also servants of the Crown to 
whom the Crown Proceedings ‘Act will apply. The rule that one servant of the Crown is not liable 
for the'torts of another will normally prevent an alternative action against the corporation from being 
brought. Lord Atkin has said that incorporated department can be sued for torts committed by 
themselves (Mackenzis Kennedy v. Air Council"), when the liability is not vicarious. 


Dr. Glanville Williams bas suggested that none of the new public tions should be re- 
girded as a Crown servant and that the division of the Corporations into in ustrial and commercial 
on the one hand and ‘social service’ corportations on the other is not a valuable distinction for this 

It is, however, clear that functionally the National Coal Board for example, is less con- 
trolled by the Government than the Air ing Council and that the corporations do fall into 
separate groups. The following propositions can be advanced. - 

First, the National Cor{ Board, the British Electricity Authority, the British Transport Commis- 
sion and its Executives and the Air Corporations are not so dependent on the Crown as to have the - 
status of Crown servants. All these corporations have considerable statutory powers ; they adminis- 
ter largo and self-contained undertakings ; they have considerable financial responsibility and 
are, with the tion of the Air Corporations, self-supporting ; the power of the app ate Minister 
to give general di ions is only exercisable when the national interest is invol The British 
taape amana Bay Deia HA agt tohe d Ci Oo svani oe ere Say ee 
Board and Air Licensing Councilmay be contrasted with these ies, These two 
are; lt ia suggrited, Crown servante. cy perform functions wbich are part of a larger scheme for 

a Minister is responsible and their powers are limited. Financially they are utterly depen- 
dant on the Ministers and on Parliament. The ministerial to iuc general directions is not 
restricted to matters affecting the national interest. In Te v. Hanngford, Denning, LJ., clearly 
thought that the Central Land Board exercising its functions ‘ on behalf of the Minister’ was a Crown 
servant and in Earl Fitzwilliams Wentworth Estates Co. v. Minister of Towa and Country Planning’, Birkett, 
Jy md that if miglit fot most pointa of view De goog deg re ria 

irdly' Regional Health Boards seem to have been created Crown servants. These bodies also 
act on of the Minister, performing functions primarily entrusted to him. Financially they 
are dependent and much con has followed same economies which the Mmister has required; 
their fimctions are part of the nati health service for which the Minister is undoubtedly responsible. 
The power of the Minister to control by regulations and discretions is unlimitted ”. 

It would thus be seen that though public corporations have had a long, and 
we might add a distinguished, history, as autonomous organs of Government, 

cularly for carrying on local administration or for the solution of regional pro- 

lems, still their use for the purpose of carrying on commercial undertakings or 
industrial concern is a modern and indeed a post-war development. Sir Arthur 
» ~ Street said of them? : i ' 

Pa flowers in spring, they have as variously and profusely and with as little for 

eaa patterns. They are even len susceptible of orderly clas fication: with qauti: - 
ment bodies, a new species often suggests a new genus”. 


i It was Professor Friedman who said : 


“ The Public Corporation is emerging as the chosen legal instrument of the Labour Government 
for the public control of basic industries in an economy still based on private enterprise.” 





>a. LR (1350) 1 KB. 18. . 6. LR. (1986) 2 KB. 226. 
a. pee) 1 H.L. gg at 107. . LR. (1927) 2 KB. 517. 
“3. (1927) A-C. at 905. LR. (1951) 1 KB. at 211. 
4 (1701) 1 Raymond g. ‘‘ British Government Since 1918,” 
5 (1897) a Ir. Rep. 76. 
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Commenting on this Professor Wade observes! : 


“The Public Corporation, as an agency distinct from the usual fomm of government department 
over which a political Minister presides, has evolved in its modern ‘guise from the need for resolving 
two conflicting considerations : 


(a) The demand for same form of State intervention. (b) The resistance to a form of nationa- 
which would involve direct administration by the CHA Serie 


Hence the constitutions of these State agencies have been influenced by the desire to safe 
some of the features of te entrerprise and to avoid the closer control necessarily involved in di 
Salle allie caer tate, The former is to be seen by the acceptance of the ndple that cach 
e o cosdeet vor bodies like the ational 


ee which cach i grated to run the day today admipitaton of bane 
a staff which is not in the service of Crown nae appointed by thie machinery, o the Civi Savice 


There is a practical limit to the size of any undertaking ; if efficiency is not to be sacrifieed to 
a e e leet ele 
Minister and his department........ With onc exception, the Central Land Board, they are not 
Crown tions. Their legal liabilities do not differ from those of any other corporate bodies 
save that for some unexplained reason three or four of them modified exemption from the Limi- 
tation Act, 1939. They have not even the protection of the Authorities Protection Act as 
amended by the last-named enactment. It is true, however, that some of their -statutory 
duties are expressed in terms so general that they cannot be enforced by any known 1 machinery ; 
though expressed aslegal duties they are really no more than declarations ofwhat is the task allotted. 


It must be noted that there are broadly two types of public corporations. Of the social service 
T abail iay nothing berase Wice publie Corporitio are ie pri on they are under 
direct control of the . This is not, of course, the case with the industrial and commercial 
Corpora sons such as tho National. Coal Board, the. Traisport Commision wiih; lts ivo cecus, 
the British Electricity Authority, the Gas Council or the proposed Iron and Steel 
E e a 
o£ the rank and fle cagaged ig tie conecto. The Minister in each case after consulta- 
tlon with the corporation, to give directions of a gencral character as to the exercise and 
OF thie Acuna ef the corporation in relation to ation which a to him to affect the national 
interest. In. some cascs ho cani ordet a discontinuance of part its activities. Se aod 
schemes involves Substantial qutlay rogue: kia approval........It is the who will 
have the answer in Parliament in an which may arise out of the annual reports which each 
tion must render. Itis the who can veto the disclosure in these reports of the direc- 
tions which he may have given to the corporation.” 


Dealing with the exact constitutional position of the Public Oorparalioni 
created for carrying on nationalised undertaking Professor Scammell says? 


“'The exact constitutional tion of the national i EE 
undertakings has not yet been fully settled. This question is to be of some practical importance 
in connection with the extent to which judicial control oan be exercised. It has been suggested that 


they fall somewhere between government departments and local authorities. aie A 
Tamlin v. Hennaford?, nore cloly linked, with the Govermont through Grae parcit Mini 
other hand, are more closely linked with the Government through Cire aan 
are local cs whose members are elected and who are not subject to eccios generi] direcioni 
from a Minister. “Tt is, at any rate, now clear, that being neither servants nor agents of the Crown 
and their functions not being such as fall within the province of Government, they do got share in 
the privilege and immunities of the Crown. teeta however publie authorities and in addition, 
iven special statutory privileges. such privileges are common to a number 
of national corporations : (1) In the case of some corporations a three-year ot limittation 
acquisition of (3) Transi 
contracts and less is conferred upon some of these bodies ° 
Pausing here, we might summarise the ition and analyse the tests for de- 
termining the constitutional position of Public Corporation as cither a department 
of Government or as a servant of the State. If the statute in terms answered the 
question, as it did in the case of the Central Land Board under the County angl 
Town Planning Act, 1947, the need for any further enquiry is obviated. But in 
the absence of such statutory declaration or provision, the intention of Parliament 
hasto be gathered from the provisions of the statute constituting the Corporation. 
These provisions have to be judged in the light of the following : 





1. The Constitutional of the Public 2. “ Nationalisation in Legal Perspective ” in 
ion”: Article contributed tọ Cwrremt ‘‘ The Current Legal Problems, 1952 ”. 
Legal Problems, 1949. g- LR, (1950) 3 KB, 18, 
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First the incorporation of the body though not determinative is of some signi- 
ficance, as an indicationeby Parliament of its intention to create a legal entity with 
a Ily of its own, distinct from the State, secondly, the degree of control ex- 
ercised by the Minister over the functioning of the Corporation is a very relevant 
factor, a gomplete dependance on him ping it as really a governmental body, 
while comparative freedom to pursue its administration being treated as an element 
nesenying an intention to constitute it a Government-agent, this semi-autonomy 
deri the desire to avoid plenary Parliamentary control over the details 
of its normal administration. ird is the degree of dependence of the Corporation 
on the Government for its financial needs, Lastly we consider the functional or 
the historical aspect—some of the decisions laying stress on whether the function 
discharged by the Corporation could really be treated historically as a pure govern- 
mental function—one which pertained to naai or whether it was the admiñis- 
tratien of a matter merely of local or regional concern. 

We shall first dispose of the last of the matters we have set out above. There 
are obvious limitations to the use of history as providing a test for determining what 
is a sovereign or governmental function. In the first place any rigid adherence 
to history would be to ignore the basic changes in the concept of Government which 
the present century particularly the post-war period has witnessed. Even during 
the nineteenth century, the idea that the function of the State was merely the main- 
tenance of order and justice within its boundaries gave way to what were designate 
as its secondary functions—the undertaking of activities which are of social 
service, the provision to its citizens of encomic security and well-being. Though 
at one time these beneficent activities were treated as though they were unessential 
functions of the State, in recent times these have overshadowed what might be 
termed the purely police function of the State, with the result that the State is now 
emerging as the potent instrument of national welfare, a transformation from a 
police to a welfare state. oe ana it would be ese and even 
misleading to proceed by history and say that, if it was not a part o governmental 
iat an earlier date, the activity now pursued should be denied the status 
which would have attached to it otherwise. We therefore, consider the submission 
of the learned Advocate-General that much emphasis should not be laid on history 
is well-founded. 

But on the other hand, the test of function on which he laid considerable em- 
phasis appears to be equally unsafe Yor identifying a public corporation as a part 
of the mechanism of the State. To start with, it may be mentioned, that for this 
purpose, corporations created for Municipal or Local Administrations are not 
treated ag part of the State so as to render the corporators or those employed by 
the Corporation either as part of Government or as Government servants. Not- 
withstanding that if “ function ” were the sole test, no sensible distinction can be 
drawn between an activity confined to an area or to a locality and that which ex- 
tends to the entire territory of the State. Here again there is substance in the 
learned Advocate-General’s argument, that this is traceable to historical reasons 
and should not therefore be treated as detracting from the soundness of his general 
argument. As Professor Jenks puts it!: 

ETTET the a nn D Elad wae before 
Government (as we understa it) came into existence, tral reig tinct Bren 
mere political overlordship, dates from the twelfth century, and is the work of French officials, Local 
administration is at least five-hundred years older and was probably the unconscious adaptation of 

eval Teutonic custom to the conditions of new settlement. But Township and Hundred and 

ire carry it back to the days before to the dim begi of our story, and it was, in fact, 

only by an in or union of these er groups that became a nation at all. Conso- 

ently, Cen Government, when it came, had to reckon with local government as an established 
and has had to do so ever since.” 

But the functional classification, pure and simple, shows checks when a plied 
universally, The Ministry of Health’or the Ministry of Education are andoubtediy 


departments of Government, and they deal with social services rendered to the 
community. Butif: 





1. “ English Local Government ”, 
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“ education be a social service when supplied by public authority is it an economic service 
when provided by private perfons on the basis alkes and profits and mmflarly with medical services.” t 
Besides, functional classification itself has its roots in history and historical 
evolution has not been the same in England and in India. The growth and de- 
velopment of municipal and local administration, and their history haye run on 
different lines in the two countries, though in this case, the impact of the English 
conception has tended to induce an almost identical approach to the legal prohlems 
involved.’ 7 : 
‘Discarding history and the type of service rendered as determining factors 
Professor Greaves makes this interesting and valuable analysis* 


. “Tits (of Public Corporations) claim to peculiar treatment derives rather from the intermediate 
poston between independence and complete answerability through a Mmister to Parliament. Ifit 
a species of its own it owed this fact to the attempt, whi it embodies but by no means always 
achieves, to combine freedom in day-to-day operation with subordination in eral policy, insflation 
from detailed public mquiry with ultimate responsibility to the public and financial autonomy, so 
fie oaths Teenage concgines, A cial ework by statutory provision or 
ministerial order. ` 


Its personnel and staff are not part of the civil service, but they are in fact ic employees, 
and the pay and appointment of some are determined by outside authority. since the i- 
ment of removing à specialised service from full Parliamen control is not so new as has 
claimed and has in the past proved both short-lived and it is important to consider whether 
any new conditions have arisen to make the lessons of the past lose any of their validi ity. i 

The forces motivating this type of administrative experiment are curiously ite, as are the 
reasons—largely of mutal suspicion—which engendered it. Te kas been promoted both by bušnas 
interests suspicious of state departments and by labour anxious to end competitive disorder without 
producing capitalist monopoly. There is thus embodied in it a com ise between the notion that 
the hope of personal ft alene caa émue and the belief that efficiency can be secured by 
fill responaifulity to the representatives of the ic in Parliament on the part of the Controllers 


-of a socially owned service. ¢ 
In the inter-war period the s t force was the dislike by businessmen, and, of une by 
' their spokesman in both Houses of Parliament, of government ‘ interference” m industry. cy 
were convinced and war-time experience had lent them evidence derived from emergency conditions, 
which could be construed into conclusions of general application—that the civil servant could not 
compete in efficiency with the businessman and that a government department was by definition 
inferior in practical ability if not in public spirit to a commercial firm. A minister, particularly, 
if he is or is faced by eaubittered opposite, weleome an rrise or feco Dmi Soe DA 
need to undergo such crom-cxaminations. It ires a specially strong awareness of the constitutional 
propricties to survive the temptation of escape Parliamentary supervision, and this all the more 
so when the escape is offered by interests strongly entrenched in Parliament itself.” ' 


Almost a similar conclusion is reached by Professor Goodhart who posing the 
question?; ` 

Tf, as I believe, this centralisation of responsibility has in the past been the cseential feature of the 
British method of Government, why has it been discarded in the case of recently nationalised indus- 
tria ?” - 

Answers it- thus! : : : . 

“ Public administration, when compared with private enterprise, is said to be slow, complex, 
and incapable of rapid adjustment of changing conditions. The existence of “ red- ” is some- 


fonction. E ; 
“The third objection to governmental administration is that it is difficult, if not impossible, for 


a government departmen to decentralize. Such decentralization is never - e in the case of a 
t department because the Minister, even though he has del some of his functions to 


governmen } 
others, must remain responsible for what they are doing. 


1. “Parliament” : A survey by Lord Campion and others. 
g. “ivil Service in the Changing State.” 





e spteed by the Treasury. If it cannot repay the loss falls on the 
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The fourth objection to government administration is that it may introduce political considera- 
tions in the conduct of undertakings which ought to be administered on non-political lines. 

Tt was the recognition that direct Government management of the nationalised undertakings 

i t lead Dre se placing an. indie burden an ithe Miniter to. meen of the 
industry, and to c political bias in management which led to the creatien of the modern Public 
Corporatiogs in the hope that they could avoid these handicape. . . . . . » 

Before we consider the three other matters we have set out earlier, and indeed 
as facilitating their discussion, it would be convenient if we refer to two decisions, 
one of the Court of Appeal and the other of Devlin, J., which deal exhaustively 
with the questions now in debate, Denning, L.J., in Bank Voor Handal v. Statford, 
and we make no apology for making somewhat long extracts from these judgments 
since they contain in addition references to and a discussion of all the important 
earlier decisions. . 


~The appellant before the Court of Appeal in Tamlin v. Hannaford*, was the 
defendant in an action tried before the County Court at Plymouth. The plaintiff 
was the lessee of a house which was vested in the British Transport Commission 
under the T rt Act of 1947. The defendant was the sub-tenant of some rooms 
in the house. e plaintiff sued for possession of the rooms in the occupation of 
the defendant, and the defendant claimed the protection of the Rent Restriction 
Acts. The County Court Judge held that as the title to the house was vested in 
the British Transport Commission it must be deemed to be owned by the Crown, 
that the Crown was not bound by the Rent Acts, and he made an order for possession. 
The question debated before the Court of Appeal was whether by reason of the 
house becoming vested in the British T rt Commission it had become Crown 
roperty, the contrary contention being founded on the British Transport Commission 
ing a distinct legal entity—the Corporation—created for certain public purposes. 
and that by reason of the vesting of the house in such a body, it could not be treated 
sas Crown property, Denning, L.J., who delivered the Judgment for the Court, 
after referring to the view of the oy Court Judge that the house ‘‘ must be 
regarded as owned by the Crown and ini by the Transport Commission 
as Crown agents being now Crown property, is no longer within the scope of the 
Rent Acts ” said : 


“ Tt is, of course, a settled rule that the Crown is not bound by a statute unless there can be gathered 
from it an intention that the Crown should be bound, and it has been held tha under the rule, the 
Crown and its servants and agents are not bound the Rent Pateictibas Act In considering 
whether any subordinate body is entitled to this Crown privilege the question is not so much whether 
it is an ‘ emanation of the Crown ' a phrase which was first used in Gilbert v. Trinity Houss Corpor- 
ation®, but whether it is properly to be regarded as the servant or agent of the Crown. In the case of 
the British Transport Commission this depends on the true construction of the Transport Act, 1947’. 


The learned Lord Justice then analysed these provisions which bore consi- 
derable resemblance to those of the Life Insurance Corporation Act, 1956, in . 
these terms : 


e 
“The Transport Act, 1947, brings into being the British Transport Commission 
tory corporation of a kind com y new to English Law. It has many of the qualities which 
belong to corporations of other kinds to which we have been accustomed. It has, for instance, defined 
powers which it cannot exceed, and it is directed by a group of men whose duty it is to see that those 
“powers are properly used. It may own property, carry on business, borrow and lend money, just 
as any other corporation may do, so long as it keeps within the bounds which Parliament has set, 
but the significant difference in this corporation is that there are no sharcholders to subscribe the 
capital or to have any voice in 1ts affairs. The money which the tion needs is not raised 
by the issues of shares, but by borrowing, and its borrowing is not by debentures, but is guar- 
idated Fund of the United 
that is to say, on the tax-payer. There are no shareholders to elect the directors or to fix 
their remuneration. If it should make lomes and be unable to pay its debts, its Property is liable 
to execution, but it is not liable to be-wound at the suit of any creditor. The tax- would, 
no doubt, be expected to come to its rescue ore the creditors stepped in. Indeed, the tax-payer 
is the universal guarantor of the Corporation. But for him it could not have acquired its business 
at all, nor could it now continue it for a single day....... 





1, (1dħ2) 1 AN ER. 314 3. LR. 17 QBD. 
2. (1950) 1 K.B. 18. ae 
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Parliament to the Minister of T rt. He is given powers over this tion which are as great 

as those pomesed by a man who holds all the shafes is a private y, subject, however, as 

such a man is not, to a duty to account to Parliament for his st . It is the Minister who 
A i j is 


in matters which a to him to the national interest, as to which he is the sole judge, and 
they are then bound to obey. Tieas are preat powers, DOi PE We ane ee Wn as 
being his agent, any more than a company the agent of the shareholders or even of a sole f: 
In the eye of the law the corporation is its own master and is answerable as full as any other 
or corporation. Perce hie Cava andl Toa none of tie imamuninies on Piga ot the 
Its servants are not civil servants, and its property is not Crown property. It-is as much bound by 


tially the province of Government, and it is, therefore, to be considered as agent of the Crown. The 
Post Office is the nearest analogy. It is, of course, concerned with commercial matters, but it is, 


_ neverthelas, a government department and its servants are civil servants. That is, however, an 
an due to its . The carriage of mail was a Crown monopoly long before the Postmaster- 
Gen was in But the carriage of passengers and goods is a commercial concern which 
has never been the y of anyone and we do not think that its unification under State control 
is any ground for Crown privileges on it. : i 

The only fact in this case which can be said to make the British Transpórt Commision a servant 
or agent of the Crown is the control over it which is exercised by the Minister of T , but there 
eee eatoni ee oe and in the House of Lords for saying that control as he 
exercises is i ient for the purpose. When Parliament intends that a new ion, should 


act on behalf of the Crown, it, as a rule, says so expremly, as it did in the case of Central Local 
Board by the Town and County Planning Act, 1947, which was pamed on the very same day as 
the Transport Act, 1947. In c absence of any such express provision, the proper inference in the 
case, at any rate, of a commercial corporation is that it acts on its own behalf, even though it is con- 
trolled by a Government department. In our opinion therefore, the British Transport Commis 
sion is not a servant or agent of the Crown and its property is as such subject to Rent Restriction 
Acts as the property of any other person.” > 


An useful and instructive commentary on Tamlin v. Hannaford!, isto be found in 
the judgment of Devlin, J., in Back Voor Handel v. Slatford*, The question which 
the learned Judge had to consider was whether the custodian of enemy property 
was or was not within the Income-tax Act. He would not be if he was ihe agent 
of the Crown acting on its behalf or a servant of the Crown. In dealing with this 
matter Devlin, J., said : ‘ 


“ The most recent decision on this topic is that of the Court of Appeal in Tamlin v. Hannaford! 
in which the Court formulated the question as being whether the or body claim ing Crown 

lege was propady 10 Be ees unas ena e Crown. In the carlier cases 
ooscr expressions been used and references made to ‘emanations’ of the Crown, ‘shields’, 
“arms and hands’ and even in one case to the ‘contagion’ of Crown immunity. These expressions 
were criticised by the Privy Council in International Railway Co. v. Niagara Parks Corporation t gs well as in 
Tamlin v. Hanagford'. Both tribunals expressed a preference for the term ‘servant or agent’ over 
such undefined words as ‘emanation’. I, of course, accept this view, but I would respectfully 
observe that the term ‘servant or agent’ gives an ce of precision which may on this subject- 
matter be misleading. Before the days of the constitutional monarchy, it would have been casy to 
ascertain who were the King’s servants by looking in each case to see whether the ordinary incidente 
of the relationship of master and servant were t. Most of the great offices of State have their 
origin in the appointment by the King of men who owed to him personally the same duty of obedience 
that every servant owes to his mastery. But from the time that the king became constitutionally 
bound to act an the advice of his Ministers the ordinary master and servant relationship ceased. It is 
no longer practicable or useful to inquire whether a Secretary of State has to do what the King telJs , 
him to do. Meticulous devotion to theory might have kept the relatianship alive as a legal fiction, 
but even asa fiction it has been largely ignored and When the powers and duties of the 
executive had in the nineteenth cen to be extended to match the increasing complexity of Govern- 
ment, the process was not performed by adding to the and duties of the Sovereign which he 
would be ed to instruct a Minister to exercise for him, but by bestowing the power or imposing 
the duty di y on the appropriate Minister. Instead.of y extending the limits of the pre- 
rogative to cover such matters as, for example, education and calth, it was simpler to provide for the 
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appointment first of Boards and then of Ministers and to give to them necemary powers. Similarly 
since Parliament could not, without openly disregarding the theory of the King’s supremacy and 
making him answerable to Parliament, require him to discharge specific duties, it was necessary 
to lay the task on the Minister or servant. 

This has produced some uncertainty about what exactly a lawyer means when he talls of 
‘ the Crowz?’. There are in Maitland’s Constitutional History of Eogland which ere illumi- 
nating on the topic. As d says, the Crown is a convenient term, but one which is often 


and uncertainty about who are its servants or agents. The only thing that is 
reasonably certain is that service or agency is not in this connection to be ascertained 
in tevordinacy Way, This is clear from the fact that in what is the first and leading authority on 
this topic, Mersey Docks v. Cameron? the term is plainly not used in any precise sense. Blackburn, J. 
treated the exemption as extending not only to servants of the great departments of state who ‘ might 
strictly be called the servants of the Crown ’ but also to persons who ‘ might be considered in consimili 
casu’. Those he defined as persons whose occupation (the case was concerned with exemption from 
rates) was for purposes which were all public purposes. 

‘of that kind which, by the constitution of this country, fall within the province of Govern- 
ment, and are committed to the Sovereign’. 

The claim is wide enough to include such persons as Justices of the who are not in any 
sense servants of the Crown, but whose occupation of Courts, etc., 1s for abe pinposes within Black. 
burn, J.’s. description; see Coomber v. Berks, J7.°. In Mersey Docks v. aa Lord Westbury, L.G. 
described public purposes as 

ee a ee ee Bee ornate ea and are therefore to be 
deemed part of the use and service of the 0.” 
and Lord Cranworth (ibid ) ke of extending ‘ the shield of the Crown to what might more 
fitly be described as the public ent of the country.’ 

In Goomber v. Berks, 77.2 at page 70, Lord Blackburn referred to ‘purpeses of the administra- 
tion or those eee the Government- which are, according to the theory of the Constitution, 
administered by the Sovereign’, Earlier he had referred to preservation of order and prevention of 
crime as among ‘the most important functions of Government’ and had said that ‘ by the constitution 
of this country these functions do, by common right, belong to the Crown.’ In Tunniclyfe v. Brikdals 
Overseers’, Lord Esher, MLR., refert to. 

‘ . . . . persons who must be considered as servants of the Grown, because entrusted. 
with the performance of duties forming part of the functions of the Sovereign.’ - 


These citatiins and the consideration which I have earlier set out, satisfy me that the expresion 
‘ servants or agents of the Grown’ when ysed in Tamia v. Haangford® and other authorities is used 
notlonally or descriptively and not definitely. The description ‘servant of the Crown’ has a meaning of 
course ihat ái pable servant’ hara meaning bút it pas i0 lonaee a ise legal meaning. It appears 
at first si t to afford an exact criterion for determining Crown privilege, but on inspection the appa- 
rition fades into the same insubstantiality that has dissolved the ‘emanation’ and other metaphors 
which have merged from the nebula. I respectfully think that the best and most accurate descrip- 
tive are thosc used by Scott, L.J. in London County Territorial and Auxiliary Forces Assocation v. 
Nicholas* and I shall return to them later. 

I have said enough to show that I cannot accept the first submission of the counsel for the plaintiffs 
that the Custodian is a servant of the Crown in the strict sense. The submission fails because there 
is not, in my view, any strict sense at all, and Į have dwelt on the matter because I think that the 
submission confuses the inquiry. St fae one suppose et he problem can pei ae by looking 
for what ar? normal incidents of ordinary service and counting their presence or absence as deter- 
minative. Submission to orders lies at the heart ee ee ee ion 
to obey cannot be discovered, I do not think it avails to search for other quite incidents of ordi 
nary service. The plaintiffs point out that the Custodian is appointed by the Board of Trade. So 

many other functionaries such as the Public Trustee and the Offical iver, and, if there be a 
oubt whether such functionaries are servants of the Crown, there can be none im the case of 
those Judges and Magistrates who are a inten. by the Lord Chancelor and cad be ieimoyed by tiny 
Likewise the servants of many public an ions are appointed by a Minister of the 
Crown. The Custodian, like any civil servant, is paid out of the Consolidated Fund—so also, I sup- 
pose, are the Speaker of the House of Commons and all judicial officers. So, a private person may 
*afpoint a trustee for a certain ae him, aud eee en ine himon à number of 
matters but he does not th make him his servant ` 

Crown status is clearly enj by all those officers of State who obtain it by virtue af the fact that 
their predecessors were once servants of the King ; likewise it extends to their subordinates. It 
must extend also to those new. officers created by Parli ent who, by the designation that it confers 
on them, such as Minister of the Crown, Parliament clearly intends shall have the same status. It is 
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when Parliament creates 2 new office without any clear dessignation that the difficulty arises. . 

iy the “protons of Coverament” that attract Crown I i i i 

tive Government of the country ? Or is the immunity restricted to tHose discharging duties, i 

Pulsed by tee Rete tt ees within the functions of the Sovereign 
cre are authorities which point either way and some of the dicta which I have cited above may be 

said to support either contention. 

If the custodian is an officer of the executive at all, I think he must have Crown status, for his 
duties bring him within the sphere of two of the most ancient and peculiar prerogatives of the Crown — 
the power to make war, including the power to take for itself the property of an enemy found Within 
the realm, and the power to make peace. 


In the case of a commercial tion control may be unimportant. In the case of an official 


` who has functions of a Governmental character, it is, I think, 2 matter to be given considerable weight. 


If Parliament intended the Custodian to act, as it were, in opposition to the tive, it is hardly 
likely he would have been subordinated in so many matters to the Board of rade.” 

The law as stated by Devlin, J., has to be understood subject to the comment 
made on it by House of Lords ing his decision (Bank Voor Handel En Schespoarri 
v. Administrator of Hungarian Property!, cotament which has immediate application 
to the point under discussion before us. Lord Reid observed (at p. 616) : 

“Tt was suggested by Devlin, J., at one int in his judgment in this case that there is now no 
such thing as a servant of the Crown in the sense. I cannot Ministers are pre-eminently 
Her Majesty’s servants. . a purist mi t find some anomaly in that by constitutional practice 
the Sovereign can only act on the advice of a Minister. But no one denies that Ministers come within 
the category of servants of the Crown for the present of Minita) conta them and 


directs their activities in a way which to my mind makes the term ‘servant’ quite appropriate. In 
my judgment the question whether the custodian is a servant of the Crown depend on the d of 
mY dolovhich the Grown through its Ministers can exercise over him in the performance of his duties, 
The fact that a statute has authorised his appointment, is, I think, immaterial, but the defmition 
in the statute of his rights, duties and obligations is highly important. In the ordinary way, 2 civil 
though his salary may be fixed in Parliment and I have no doubt 

that he is a servant of the Crown. But when a statute creates an office it may give to the holder 
more or les independence from ministerial control so that the officer has to a or less extent a 
discretion which he alone can exercise, and it may be thet the grant of any tial independent 
discretion takes the officer out ofthe category of servants of the Crown for the present purpese.” 
Having considered the ee carefully we are unable to distinguish the case 
before us from that which Denning, L.J., had to deal with in Tamlin v. Hannaford*. 
Though in common with -war legisation creating public corporation there is 
a reservation of power in favour of the Government or the Minister in a form of 
which the éarliest is perhaps S. 3 (1) of the Coal Industry Nationalisation Act which 
Tan : i 

“g (1) : The Minister may, after consultation with the Board give to the Board directions of a 

Character as to the exercise and performance by the Board of their. functions in relation to 
matters appearing to the Minister to affect the national interest, and the Board shall give effect to any 
such directions ”. 


Corresponding to section 21 ofthe Life Insurance Corporation Act the same 
provisions in the T rt Act which was the subject of consideration at 
the hands of Denning, L.J., and was held not sufficient to render the Corporation 
a department of State. 


The only distinguishing feature on which some’stress was laid was insurance 
was a nationalised business. 


In this connection the learned Advocate-General that the Union and 
the States had under the Constitution a right to carry on business as of their 
governmental functions and that this indeed was implied or inherent in the sociale 
objectives envisaged as the ideal which the Constitution holds up. He pointed 
out that if, without any attendant legislation, a business activity was set up by the 
Government, there could be no doubt that the activity would be governmental 
in its essence notwithstanding its i also commercial. e next step 
in the argument was that the existence of legislation would or ought to, make no 
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difference. Legislation he said became necessary for the creation of a body 
for the management of the Life Insurance Corporation for two reasons : (1) There 
was an uisition of the assets of the existing companies which was effected by 
a process different from the compulsory acquisition under the general acquisition 
Acts. (2) The Government created for themselves the sole ownership of that busi- 
ness, in other words, they excluded private enterprise from this field. For these 
purposes legislation was essential. So far there could be no dispute, nor any doubt, 
that at that stage it was open to the Government to have created a wing, so to speak, 
of the Ministry of Finance or the Ministry of Economics to carry on this insurance 
business. But this was not what was done. The Government did not desire to 
assume the responsibility for the day-to-day administration. For that purpose, 
Parliament created an autonomous Corporation, though sufficient power to control 
and guide its general policy was vested in the Government. The object and purpose 
of the statute was the creation of a body autonomous in regard to its day-to-day 
administration and free from ministerial control except as to broad lines of policy, 
and therefore outside plenary Parliamentary surveillance, save perhaps in regard 
to the directions given by the nsible minister under section 21. It was this 
freedom that was sought to be achieved by the creation of a separate légal entity 
in the form of a statutory Corporation. There was not, therefore, merely a differ- 
ence in form between a department of the Government and this statutory Cor- 
ponm but one in substance. The necessary concomitant of the form, with this 

ifference in substance was to remove it, so to speak, from its character as a Govern- 
ment department and to render it the same type of body as that with which Lord 
Denning had to deal in Tamlin’s case!. It appears to us therefore that in these 
circumstances it would run counter to the very intentions of Parliament to hold 
that the newly created body was either a Government department of a servant 
or agent of the Government. 


We shall next examine some censequences which would follow if such Cor- 
porations were held to be Government de ents in order to ascertain how far 
these afford a confirmation of the view we have just now expressed. 


If a public Corporation created under a statute be held to be a Government 
department or at least aservant or t of the Government, it would logically follow 
that persons employed by these Corporations would be persons holding in 
a eabue service in connection with the affairs of the Union or of the State, ependant 
upon whether the Corporation was created by the Union or the State Legislature. 
If so the-Common law rule that service under the Crown was held at pleasure em- 
bodied in Article 311 of the Constitution as well as the constitutio safeguards 
which the article provides for Government servants, would be attracted to determine 
the conditions of service under such bodies. This question has come up before 
the Courts on several occasions and has been uniformly answered against the appli- 
cability ofeArticle gir to such employees. These decisions dealt with two 

of cases ; (1) those in relation to Municipal employees or employees of local autho- 
rities as defined by the General Clauses Act including in this category employees 
of State Regional authorities such as Port Trusts, (2) Public Corporations created 
for carrying on state undertakings. The decisions, however, drew no essential dis- 
tinction as regards the principles applicable as between the two categories. Falling 
under the first head was Mangal Sen v. State of Punjab*, which was concerned with 
an executive officer of a Committee. The learned Judges of the Punjab High Court 
dold that the service of such, officer was not governed by Article gr1. They 
negatived this contention urged on behalf of the officer by pointing out that Chapter 
XIV of the Constitution in which Article 311 is found opens with Article g08 in . 
which ‘ State’ is defined as meaning a State specified in Part A or Part B of the 
First Schedule. This definition they contrasted with Article 12 where the ex- 
pression ‘ State’ was for the purpose of Part III defined so as to include the Govern- 
ment and Parliament of India and the Government and Legislature of each of 
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the States and all local or other authorities within the territory of India or under the control 
of the Government of India. From this they drew the inference that an employee 
of a local authority was not an employee of the State within Article 308 and there- 
fore not within Article 311. The learned Judges also referred fo Article 321 under 
‘which Parliament or the Legislature of 4 State may provide for vesting in the Union 
Public Service Commission or the State Public Service Commission, as the case 
may be, additional functions in regard to services under any local authority or other body 
corporate constituted by law or of any public institution. This was treated as a clear in- 
dication that a civil servant of the State or of the Union in Article 311, etc., was 
not the same as those in the service of a local authority or body «corporate constituted b 
law or any public institution. Bibhuti Bhusan v. Damodar Valley Corporation, fi 
under the second head and‘related to an employee of the Damodar Valley Cor- 
poration. Bose, J., of the Calcutta High Court held that it was not n 

that the terms or conditons of service of the servants of the Corporation should 
conform to the requisites of Chapter XTV of the Constitution and that no nbtice 
to show cause need precede the termination of their services as required by Article 
311 (2). The learned Judge in repelling an. ent that an employee of Gor- 
poration was a servant of the Union or the State Government said : 

“The agreement of service. . . . shows thet the appointment was made by and under an 
order of the respondent Corporation. The different provisions of the Damodar V: Corporation 
Act, 1948, indicate that the pol siubecarsstare a separate and independent existence anc is a different 
entity the Union or State t This Corporation has properties vested in it under the 
Act. It has its own fund and its functions and duties are defined in the Act. It may be that this 


ion has been set Bye Gra fon the Parnes ees ee ee 
of the Union or the State coy Dur ee ae t that it has a separate existence 
and cannot be considered as a part of the Union or State Government. Just as the Corporation 


of Calcutta discharges certain duties and functions which are to be ormed by the State Govern- 
ment so also certain functions and duties of the Union and the Statc ts have been allocated 
to the Damodar Valley Corporation but the Corporation performs these duties and functions as a 
separate entity.” 

The status of the Managing Director of the Patiala State Bank who was also 
the economic adviser to the Government of the Patiala State was the question 
decided by S..Mohany v. P. @& E. P. States Union?, which in its essential facts really 
fell on the other side of the line. The Bank of Patiala was owned by the State 
and controlled and pee by the State Government and this was the basis for 
the argument that the aging Director of that Bdnk held a civil post under 
Article 311. Though it was incorporated by law the learned Judges recorded 
a finding that it was not an independent and separate legal entity, that is, it was 
not an institution which was a distinct legal person apart from the State. 
The learned Judges also negatived the argument of the Advocate-General that the 
Bank was “ other authority within the territory of India ” within Article 12 of 
Constitution. They said: 

“The Bank of Patiala is, thus 2 commercial concern of the Pepsu Government, financed, aaa 
and controlled by the Government though in its internal management the Government, obtains 
and complete asistance from the Board of Directors set up by it for the more efficient and business- 
like running of the bank and the present arrangements do not make it an mdependent and distinct 
legal entity or corporation and so it cannot be divorced from the civil administration of the State 
Government.” 

The learned Judges, however, held that the termination of the service was in 
accordance with the contract of employment and therefore did not give rise to any 
complaint to be remedied by Court under Article 226. 


Nagendra Kumar v. Commissioner, Port of Calcutia?, dealt with a case of anemployec. 
of the Calcutta Port Trust. The case before the Court proceeded on the admission 
the counsel that Article 311 did not govern the conditions of service of the em- 
ployees. Similarly, in P. P. Bose v. Commisstoner for Port of Calcutta‘, it was conceded 
that Article 311 did not apply to an employee under the Calcutta Port Trust. The 
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kma Judge cited the decision of the Damodar Valley Corporation, as supporting 
this concession. Chaturbhyj v. Bihar State Corporation Bank Lid.* related to an employee 
of the Bihar State Co-sperative Bank which was an incorporate body. ‘The 
learned Judges recorded : 

“ It is true that the State Government does exercise some control over the Co-operative Bank 
by ote of tho authority ae under some of the provisions of the Bihar and Orissa Co-operative 
Societies Act, 1935. nót, however, mean that the petitioner holds a civil post under the 
8 Bihar. ere are many enactments under which the State Government exercises control 
Giver statutory Bodies or local anthorities consented by satut. That does not, however, mean that 
persons who serve under those statutory bodies or local authorities hold civil posts under the State 
of Bihar within the meaning of Art. g11 of the Constitution of India.” 

The h Court of Patna had to consider the position of an employee of the 
Sindri Fertilisers in Subodh Benjan v. Sindri Fertilisers and Chemicals, ud This was 
a public corporation created by the statute. The petitioner complained that he 
was discharged from service without notice and without opportunity to show cause 
and without consultation with the Union Public Service Commission, these being 
alleged as violations of Articles 311 and 320 of the Constitution. How this company 
came to be formed was briefly this. The Government of India had a fertiliser pro- 
ject at Sindri. This company was formed to take over its assets. ‘The petitioner 

originally been in the service of the Government of India but with the consent 
of the petitioner his services were terminated and he accepted service under the 
Company from the same date. The question, however, raised was whether the 
service under the Company was still service under Government. The argument 
for the affirmative was Based -n the ownership and control of the Company 
vested completely in the Union Government. All the shares issued were hel 
either by the President of India or by the Secretary of the Ministry of Production. 
The company was formed with a capital of Rs. 30,00,00,000 consisting of three 
lakhs of shares valued at Rs. 1,000 . Out of these 2,99,999 shares were held 
the President in his official capacity and the remaining one by the Secretary 

the Production Ministry. The directors of the company were appointed by the 
President who had also authority under the Articles of the Association to remove 
any director from office in his discretion. It was, therefore, contended that the 
management of the company was subject to the full control of the Union 
Government not only in the matters of policy but also in every other matter. 
The power to give directions was contained in Article 110 which ran: “to 
issue such directives as he considers necessary in regard to the conduct of the 
business,” The submission on behalf of the petitioner was that the Company 
was “an emanation ” of the Union without ha any independent legal existence. 
sat evince soe nicl the grounds being + chat tie Cons y wasal 
separate legal existence being different from the shareholders, nam 
Hea of Ind India and the Secretary to the Government ; (2) Gnancially. the 
e was a separate entity having its own share capital ; 3 (3) the Company 
was a public authority. ‘Its purposes were public purposes and it was not a Govern- 
ment department. Reference was made to Tamlin’s case: Tamfn v. Hannaford * 
and it was held that the reasoning in that decision concluded the. point against the 


petitioner. 

Rangnath Misra v. Chairman, District Board®, related to an employee of a District 
` Board. The contention that Article SII applied to the petitioner was repelled 
without argument by stating that the Service under the District Board did not 
attract Article 311. 

e ‘Stats of Punjab v. Prem Parkash®, was a similar case concerning an employee 

* of a Municipal Council. The learned Judges si said that the Municipality dealt 
exclusively with local affiairs as di that related to the State at large 
or the general public. Their servants performed merely a municipal as distin- 
guished from a P State function. 
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The learned Advocate-General pointed out that these decisions would not 
affect his main thesis and that they could be explained on the basis of the historical 
ba und of Article 311. In addition it might be urged that the ression 
“public services and i in connection with the affairs of the Union and of any 
State” occurring in icle 309 ought to receive a limited construction, so as to 
exclude service under “a local authority or other body corporate constituted 
law” in the light of the provisions in Article 321. Besides it is obvious that th 
a person employed in the public service holds an office of profit, the onee et 
every peace who holds an office of profit is a person falling within Article 311 does 
not follow. We are, therefore, not inclined to hold that notwithstanding the logic 
of it, the inapplicability of Article 311 by itself and without anything more takes a 
service outside Article 191 (1) (a). i 

The question whether debts of the statutory public Corporations, such as we 
have on hand, would have priority in payment in bankruptcy or in a winding up 
sometimes has come up before the Courts. In Metropolitan Meat Industry Board v. 
Sheedy}, the Privy Council held that the amounts due to the Meat Board were not 
entitled to priority as Crown debts. The Meat Board was constituted under the Meat 
Industry Act, New South Wales. The Board was-appointed by Government who 
could veto its decisions. But the Board had wide powers and a considerable amount 
of discretion. Lord Haldane said that even if the Minister had powers to inter- 
fere with the acts of administration they did not become his acts as distinguished from 
those of the Board. That they were an oul vada body was not really determina- 
tive but the matters which were held to be relevant were (1) the wide discretion that 
was vested in the Board ; (2) that the receipts of the Board did not form part of the 
general revenues ; (3) lastly that the charges which the Board levied went into a fund 
of its own. 


If this point teganing priority had to be decided on the terms of the Indian 
Companies Act or the Insolvency Acts in India, the debts due to statutory corpora- 
tions like the one before us would certainly not be “‘debts due to the State”. Further 
the Revenue Recovery Acts whereby “sums due to the State” and “the Union 
Governments” could be recovered by summary process without recourse to suits could 
not be held to apply to debts due to Public Corporations notwithstanding that such 
Corporations t be performing public functions, In fact it is by specific provi- 
sions in statutes that such summary processess are extended to sums other than 
revenue or taxes due to Government. Again Article 149 of the Limitation Act 
enacts a special rule of limitation for suits by and on behalf of Central Government 
or any State Government. It would need much straining of language to hold that 
a suit by such public Corporations could be held to fall within this provision parti- 
cularly when it is read in conjunction with Article 146-A which refers to suits by 
local authorities. Next we have the provision in section 80; Civil Procedure Code, 
regarding the notice that must precede any suit against Government, Union and 
State. Here again no decision ever held that it was applicable to Any other 
body than Government d ents as such, i.¢., that it was applicable to public 
Corporations, notwithstanding that the functions which the latter discharge might 
form part of a legitimate activity of the Government of the State or Union. Ih, 
line with this we have the provisions of the Civil Procedure Code, Order 29. 
This again cannot apply to any person other than the Government strictly so called 
Lastly reference may be made to Article 285 of the Constitution which refers to the pro- 
es of the Union and provides for its exemption from all state taxation. Could it 

T a moment be contended that this would. include the property of Corporation’ 
created by the Union Government? The net result of this discussion therefore 
is that a public Corporation of the type before us cannot be identified with the State 
or be treated as the servant or agent of the State. 


The learned Advocate-General referred us*to section 2 (a) (1) of the Industrial 
Disputes Act where a reference is made to the Central Government as being the 
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appropriate Government in relation to disputes concerning an industry “‘carried 
on by or under the authprity of the Central Government”. Phrases of the same 
type occur in the definition of “employer” in section 2 (g) of that Act but these do 
not advance the position. We are unable to hold that the mere fact that the provi- 
sions of the Industrial Disputes Act are made applicable to public corporations or 
that the Céntral Government are designated the appropriate authority in such cases, 
necesgarily connotes that the body constituted for Fra Bs the business is thereby 
rendéred a department of the Government. This has to be judged with reference to 
other criteria such as the degree of control and other relevant matters to which we 
have already referred, and we consider that the provision in the Industrial Dis- 
putes Act does not throw any light or furnish any answer to the question now under 
discussion. 


Our final conclusion therefore is that the Insurance Corporation is no wise diffe- 
rent from the Transport Commission which was held not to be a department of 
State by Denning, L.J. As the Supreme Court has pointed out, Articles 48 and 66 
do throw some light on the question, and they incline us to hold that service under 
the Insurance Corporation is not service under Government of the Union, within 
Article 191 (1) (a) of the Constitution. 


It was next urged by the learned Advocate-General that to hold that an em- 
ployee of the Life Insurance Corporation did not hold an office of profit under the 
wn would defeat the very purpose of Article 191 (1) and would in effect bri 

in the evils which that Article was intended to obviate. In this connection he 
that the result of holding that such employees did not hold an office of profit under 
Government would enable the party in power, if so minded, to rowan their sup- 
porters in Parliament with appointments under the Corperation and that the very 
existence of parliamentary dem would be threatened by such unwholesome . 
practices panes up. We are unable to uphold this argument. The power of 
gree of the employees of the Corporation as distinct from the members of 
e Corporation is under the statute vested in the Corporation itself, and without 
impairing the autonomy for which the statute makes provision, the Government of 
the day cannot interfere with this power. There may be the possibility of an abuse 
.of power by the Minister. We cannot, however, consider the possibility of an abuse 
of power or of patronage as a legitimate or proper criterion for construing the provi- 
sions of the Constitution. In this connection it has to be remembered that Parliament 
is vested with plenary power to designate any office of profit as not entailing a dis- 
ualification for being a member of the Legislature. Viewed in conjunction with 
this, it might very well be that when Parliament set up semi-autonomous bodies 
of the we have in the present case, its intention was not to disqualify such office- 
holders from sitting in Parliament. In other words, by the very form, imp 
to the body set up, Parliament might be taken to have evinced its intention not to 
disqualify such office-holders. But this apart, we feel that this approach is far too 
much involved in political considerations as to be capable of being taken into account 
in a mere interpretation of the Constitution. 
* In this connection we cannot omit from considerations the provisions contained 
in sections 7 and 8 of the Representation of the People Act, 1951, as a parliamentary 
' exposition or commentary on the meaning of the expression ‘office of profit’ under the 
Union or State in Article 191 and which are designed to supplement the disqualifica- 
e tions contained in the Constitution. The provisions in section 7 which we have in 
mind is sub-clause (e): 
“7 A shall be di ified for being chosen as, and for being, 2 member of either House 
of Parlament or of the Legaletve A pails tape Sonat tive Council a hee 


(¢) if ac is a director or managing agent of or holds any office of profit under, any company or 
corporation (other than a co-operative society) in the capital of which the appropriate Government 
has not less than twenty-five per cent. sBare,” - 


° 49 
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and section 8 (1) : 
“ Notwithstanding anything contained in section 7— R 


(6) a person shall not be disqualified under clause (e) of that E E E 
director unless the office of such director is declared by Parliament by law to so Uisqualfy its - 


g a disqualification under clause (6) of that section shall not, in the case of a director take 
effect where the law making any such declaration as is referred to ın clause (a) of this section in respect 
of the office of such director or has come into force after the director has chosen a member of 
Parliament or of the Leguslature of a State, as the case may be, untl the expiration of six months 
after the date on which such law comes into force or such longer period as the Election Commission 


may in any particular case allow ”. 


Without doubt, these provisions would apply to the directors and employees of 
Public Corporations hick have a share capital. Such Corporations might be 
formed for nationalised institutions. The Damodar Valley Corporation, whose 
set-up we have described earlier, would fall within this category. blic Corpora- 
tions having a share capital fotmed for nationalised undertakings like the Reserve 
Bank or the State Bank would also be comprehended within this class. . 


- These provisions made it clear that these bodies are not treated as de ents 
of the State but that on grounds of public policy, their employees are disqualified 
from standing for election to the legislative bodies only of the “appropriate Govern- 
ment” which has control over or a financial interest in, such co PEE aan or Corpora- 
tions. If the contention urged on behalf of the Advocate-General were to be a 
ted, the provision would in art be superfluous in view of Articles 102 

192 (1) of the Constitution an ala arly in the form in which section 7 (6) s ne 
originally enacted in 1951. It then ran: 


“u 
(e) if he is a director or managing agent of, or holds any office of profit under any corpor- 
AE DAE A PRAE EEA E E tie er ne trol.” ' 


Further the provision Directors (as distinguished from Managing Directors 
and employees) of such bodies contained in section 8 (1) (s) and (f) appears to us to 
militate against the appellant’s submission, in that partliamentary legislation posi- 
tively disqualifying the incumbent is rendered-necessary before the disqualification 
could operate and even then subject to the qualifications set out in sub-section (f). 


In our opinion, these provisions are a pointer that Parliament was not unmind- 
ful of the political considerations adverted to by the Advocate-General in regard to 
the ensuring of the purity of administration and the avoidance of the evil of graft and 
these therefore afford us a further indication that the phrase ‘office of profit under the 
Government’ in Article 1g (1) (a) cannot be construed in the wide sense urged be- 
fore us by the learned Advocate-General. 


We, therefore, hold that the Tribunal was right in treating Krishnamurthi as 
not disqualified by Article 1gt (1) (a) from standing for election to the Stat, 
Assembly. ` 


The second point urged by the learned Advocate-General was that C. Krishna- 
taurthi was disqualified under Article 1g1 (1) (e). This provision reads : 


“igr (1).—A person shall be disqualified for being chosen as, and for being, a member of 
the Legislative Assembly or Legislative Council of a State. 


(6) if he is so disqualified by or under any law made by Parliament. 
Section 49 empowers the Corporation to make regulations to provide for alk matters 
for which provision is expedient for the purpose of giving effect to the provisions of 
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the Act. In particular the Corporation is enabled to make these regulations to 
prsne for: 

49 (1) G) {h).—The methods of recruitment of employees, and agents of the Corporation and 
Berei taal conditions of service of such employees or agents”. 
Under the power thus conferred the Corporation has framed regulations, and among 
these; Reghlation 29 reads: 


¥* 29.—No employee oyee shall take an active part in politics or in any political demonstration or 
stand for election as member for a Municipal Council, District Board or any Legislative Body.” 
Two questions arise on this regulation: (1) Whether it imposes a disqualification for 
being a member of the Legislature ; (2) whether this disqualification could properly 
be described as one imposed “by or under any law made by Parliament”. The - 
Election Tribunal upheld the respondent’s contention, that a regulation made by the 
Corporation under section. 49 would not constitute a alification imposed “‘by or 
under any law made by Parliament”. It therefore did not consider the first 
point which we set out above. f . 


That the Article iù the Constitution draws a distinction between a disqualifica- 
tion imposed “by”? a law made by Parliament and one imposed “under” a law made 
by Parliament would appear to admit of no doubt. Nor is that distinction far to 
seck. A disqualification would be imposed “by”? a law made by Parliament when the 
Parliamentary statute directly enacts the disqualification or imposes a prohibition 
upon certain persons to stand for election. The words “under a law” would, in our 
judgment, signify those cases where the disqualification is not to be found in the 
Parliamentary statute itself but is imposed by virtue of powers enabling this to be 
done ; in other words, where it is imposed by a law made by a subordinate law- 
making authority. Examples are numerous which bring out this distinction. For 
instance there are statutes which set up Corporations and which in terms incorporate 
those bodies. The Life Insurance Copaan created under the Life Insurance 
Act, 1956, is an illustration.of such a method of incorporation. So are Municipal 
Corporations, Cantonment Boards, which are incorporated by the State and Central 

ation. As contrasted with this, we have companies and co-operative societies 
which attain incorporation by registration under the Companies Act and the Co- 
operative Societies Act respectively. This latter category is properly designated as 
incorporated “under” a statute. It is this idea which is expressed in the following 
passage in Stroud’s Judicial Dictionary dealing with the word “by” ; “A Company 
incorporated by Act of Parliament’ means one which ‘by’ an act is brought into 
existence, and does-not include a company incorporated ‘under’ an Act ; therefore, 
a power to invest in the shares, etc., of a company incorporated ‘by’ an Act does 
not include the shares, etc., of a company Lider The Cots ies Act, 1862, 
(Re Smitht.” This distinction is too well known to need any er elaboration, 


Learned counsel for the respondent urged that though a rule made by the 
Central Government under section 48 of the Act would be “a law by Parliament, 
a regulation made by the Corporation would not be such a law”. We feel unable to 
perceive this distinction. The ultimate sanction for the rule is the Act of Parliament— 
the Life Insurance Act—and the validity of the rule rests on the power of the Parlia- 
ment to delegate, so to speak, a subordinate legislative power to the Central Govern- 
ment ; and so long as the power to delegate does not exceed well-known limits, the 
Tule made in pursuance of the delegation has the same validity and the same charac- 
tease as a law made directly by.Parliament. -If this were the rationale behind 

ding character of a rule famed by the Central Government, we do not see 
how this principle would. not apply to the Regulations made by the Corporation 
under. a valid tion making power. Parliament has a wide power in choosing 
the mechanism by which subordinate legislation could be brought into existence, 
and we can see ee principle in drawing any distinction between the repositories of 
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this power, as having any effect upon ‘the result and pease being Be ly 
described as a law made ‘under’ an Act of Parliament. e basis upon which the 
Election Tribunal has rejected the point urged on behalf of the appellant must there- 
fore be held to be erroneous. E 


Learned counsel for the respondents urged that even if the Regulftion made 
by the Insurance Corporation be a law which satisfied the last part of Article 191 
1) (6), still it did not im a disqualification upon the employees of the Corporation 
m being members of the Legislature. The argument was that Regulation 29 
was merely a rule of conduct prescribed for the employees of the Corporation, the 
breach of which might result in disciplinary action being taken against them, but 
that it did not render the employees ualified for standing for election. Though 
the point is not free from difficulty, we have reached the conclusion that this argu- 
ment of the respondents must be rejected. We see no distinction between a Jegal 
prohibition against a person standing for election, and the imposition of a disqualifi- 
cation on him so to stand. It might be that the object of the regulation was to ensure 
that the employees of the Corporation besto undivided attention upon their 
duties as sich employees, but this does not militate against the prohibition o ting 
as a disqualification. If a person is disabled by a lawful command of the Legisla 
ture, issued directly or mediately, from standing for election, it is tantamount to 
disqualifying him from so standing. We, therefore, hold that Regulation 29 framed by 
the Life Insurance Corporation constituted a ‘law’ which disqualified C. Krishna- 
murthi from standing for election under Article 191 (1) (¢) of the Constitution. 
The appeal is accordingly allowed and as the improper rejection of the nomina- 
tion paper was the only ground urged for the setting aside of the election and we 
have rejected this contention, this election petition 178 of 1957 fails and is dismissed. 
There will be no order as to costs. 


R.M. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 
PRESENT :—Mr., Justro RAMASWAMI. 
Coimbatore Municipality by Commissioner .. Petitioner" 
D. ` 
K. L. Narayanan .. Respondent. 


Criminal Procedure Code (V > 7 : i ial Lewe— If could be 
iE (it Fob) eget} (De în applying for Special y 


The Code of Criminal Procedure is a general law relating to procedure and not a special law 
within the meaning of section 29 of the Limitation Act. Hence section 5 of the Limitation Act is 
applicable in terms to applications for Special Leave under section 417 A of the Codqof Criminal 
Procedure and the delay, if any, in filling such an application can be excused. 

Petition praying that in the circumstances stated therein and in the affidavit 
filed therewi the High Court will be pleased to excuse the delay in filing Crl.M.P. 
No. 1276 of 1957 for special leave to appeal (C.A. No. 767 of 1957 on the file of 
the High Court) against the order of acquittal made by the Second Class Bench 
of Magistrates, Coimbatore, dated 13th August, 1957,.in C.C. No. 1157 of 1957. 


S. Mohan Kumaramangalam and N. Natarajan, for Petitioner. ° 

V. T. Rangaswami Ayyangar, for Respondent. 

F. V. Radhakrishnan for The Public Prosecutor (P. S. Kaifasam) for State. 
The Court made the following 


Orper.—The point that arises for determination is whether when there is a 
delay beyond 60 days in preferring under section 417 (4), Criminal Procedure 





*Cri.M.P. No. 1275 of 1957. 14th Febrvtary, 1958. 
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Code, an application for granting special leave to appeal, the provisions of 
section 5 of the Limitatipn Act will apply. 
Section 2g (2) of the Limitation Act runs as follows: 

“Where any special or local law prescribesfor any suit, ap or application a period of limi- 
tation different on the period prescri therefor by the First Schedule, the provisions of section 3 
shall apply, as if such period were prescribed therefor in that schedule, and for the purpose of deter- 
mining any period of limitation prescribed for any suit, appeal or application by any special or local 
law— 


a) the provisions contained in section 4, sections g to 18, and section 22 shall a i 
siti ac A extent to which, they are nor caprea, erchidzd by such pecli Lek, a 
(b) the remaining provisions of this Act shall not apply.” 

This question has been the subject-matter of a decision in this Court by Basheer 
Ahmed Sayeed, J., and in two decisions of the Andhra Pradesh High Court by 
Umsmaheswaram, J., and a Bench of that Court composed of the learned Chief 
Justice and Basi Reddy, J. : 


Basheer Ahmed Sayeed, J., in In re Viswanathan Chettiar’, held that section 5 
of the Limitation Act would apply to applications of this nature on the ground that 
only where there is difference between the period prescribed by the Limitation 
Act the period prescribed by the special law, section 29 (2) would be applicable 
and section 5 ould not be available, and that in the case of special leave against 
acquittal the schedule to the Limitation Act not prescribing any period and thereby 
no difference between the period prescribed by the schedule and the period pres- 
cribed by the special law, section 29 (2) of the Limitation Act would not be appli- 
cable. Therefore, he held that section 5 can be applied. 


I do not wish to express any disagreement with this view, but we are on stronger 
ground on the basis on which this application of section 5 has been rested by the 
Andhra Pradesh High Court. In Venkatasubba Reddi v. Dusouru*, Umamaheswaram, 
J., held that the Code of Criminal Procedure is a general law relating to procedure 
and nota special law within the meaning of section 29, Limitation Act. As sec- 
tion 5, Limitation Act, applies to appeals, it agay Te to all applications for 
leave to appeal whether provided under Schedule 1 of the Limitation Act or not. 
It is only in respect of application other than applications for leave to appeal or for 
review of judgment that the terms of section 5 should be specially made applicable. 
Hence the terms of section 5 are applicable to eee aes for special leave under 
the new section 417 (4), Ceia] Procedure e. It is permissible to adopt a 
beneficient construction of a rule of limitation if alternative constructions are possible. 
For this purpose Kandaswami Pillai v. Kannappan Chetty? was relied on. 

This decision of Umamaheswaram, J., has been followed by the Bench of the 
Andhra Pradesh High Court composed of Subba Rao, C.J., and Basi Reddy, J., in 
In re Barchuri Adiseshamma‘. The Bench also held that the Code of Criminal Proce- 
dure is not a special law but is a general law relating to procedure, and that therefore 
section 5 of the Limitation Act applies to an application for special leave made after 
the period prescribed by sub-section (4) of section 417 of the Criminal Procedure 
Code and that the High Court can in an appropriate case extend that period. 

* Therefore, there are no impediments in gaining leave to ppe rovided 
there are merits in regard to the reasons put forward for excusing the d of 31 
days in filing the appeal. I heard the learned advocates on both sides and I find 
the affidavit filed by the applicant-Municipality in support of the application shows 

esuflicient reasons for excusing the delay. The application for excusing the delay 
is allowed and this appeal is directed to be taken on filg and disposed of according 
to law. 





1. (1957) 1 M.L.J. 150 : (1957) M.L.J. (arl.) 3. (1982) 2M.L.J. 668: I.L.R. (1952) Mad. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Jusriaz PANCHAPAKESA AYYAR AND Mr. JUSticz BASHEER 
AHMED SAYEED. . 


K. Somasundaram ` ..  Petitigner* 
U. ` ° 
Gopal and another Respondents. 


Criminal Procedure Gods (V of 1898), section 204 (1-A)— Right of a lamant, in a privats complaint 
to file adátional list of wxtuetnes or oar the orenak liit fled — R 

It is no doubt true that section 204(1-A) of the Code of Criminal Procedure, as amended recently, 
provides that no summons o1 warrant be issued against an accused under section 204 (1) until 
a list of prosecution witnesses has been filed. But it does mot prohibit any vanation of the list. Of, 
course the list of witnesses required to be filed would be a bona fide complete list of witnessesso far toown 
or considered by the complainant as neceasary for his case. It cannot be a mere nominal list. But 
in addition to the list jnitially filed under section 204 (1-A) a complainant can file supplemental list 
of witnesses. It is also equally open toa lamant to give up some of the witnesses included in his 


original list. Butin such cases it is open tot Se oe eee DE eae 
up is mala fide. Even so the credibility of the evidence of witnesses named in the supplemen 
list is a matter for the Court to consider and a Court may test the evidence of the lemental witnesses 
with greater scrutiny. When the Magistrate is asked to summon fresh witnesses it is open to him, and 
itis his duty, to apply his mind to it and decide whether the witnesses are necessary. Till he decido 
to summon the fresh witnesses mentioned, no notice of it need go to the accused. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, ` 
praying the High Court to revise the orders of the Court of the Special Honor- - 
ary Presidency Magistrate of the Courts of the Presidency Magistrates, Egmore, 
Madras, dated 16th September, 1957 and made in M.P. No. 1469 of 1957 in C.C. 
No. 4747 of 1957. 


K. Arunachala Sastri, for Petitioner. ' 


Rangavajjula Krishnamurthy, for Respondents. 
The Public Prosecutor (P. S. Kailasam) for State. 


The Judgment of the Court was delivered by 


- Panchapakesa Ayyar, 7.—This case was directed by the Hon’ble the Chief Justice to 
be posted before a Bench on the recommendation of Ramaswami, J., that a Bench 
should hear and dispose of the matter in view of the then existing conflict regarding 
the legal questions involved in the case between the judgment of Somasundaram, J., 
in Ramanathan v. State1, and a judgment of a Bench of this Court in Tirmul Thevar 
v. State?, and the judgment of Ramaswami, J., in am Solathirayar v. Ponnalagu 
Pandrar®, and the Supreme Court Judgment indirectly ing on the question in 
Narayana Rao v. State of Andhra Pradesh*. Since the reference was made to this Bench, 
as the learned Public Prosecutor has urged, Somasundaram, J., has, th view of 
the observations of the Supreme Court in the judgment cited above, modified his 
original view in Public Prosecutor v. Pachaiappa Mudaliar*, the judgment in which were 
delivered on 21st November, 1957 and remaining unreported till now. In this judg; 
ment Somasundaram, J., practically fell into line with the other rulings cited above 
which have held that the Court has got a discretion to summon witnesses not named 
in the list filed under section 204 (1-A) of the Criminal Procedure Code. So, 
at present, there is no real conflict regarding any of the three questions which arise 
in this case. Still, as a reference has been made to this Bench we shall answér® 
the three questions. = 





* Cr. R. C. No. 680 of 1957. i a 
(Cr. R. P. No. 663 of 1957). š i 7th January, 1958 
1. 1956 M.W.N. (Crl.) agr. W.R. (8.C.) 139 : (1957) M.L.J. (Crl.) 690 : 
a. (1957) M.W.N. (Crl.) 165. (1557) ay. 727 Se (Since m). 
3- (1957) M.W.N. (CrL) 125. 5. QL R. Q. Nos. 405 to 407 1957: 
1957) 2 MLL.J. (S.C) 139 : (1957) 2 An. 7 
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The first question is whether a private complainant in a summons or warrant 
case, who has filed a list ofprosecution witnesses under section’ 204 (1-A), can file a 
supplemental“Mt of witnesses later on, after giving up some or all the witnesses 
in the first list or in addition to them, and whether the Court can summon and ex- 
amine then if it thinks it. The second question is whether he can give up some 
or all of the witnesses cited in the first list, filed under section 204 (1) of the Criminal 
Procedure Code,-and the third question is whether the Magistrate should apply 
his mind and direct issue of summons to the witnesses in the supplemental list, or 
whether he should automatically do so, without using his discretion whether tọ 
summon them or not, and whether notice should go to the accused with the List 
of witnesses named in the supplemental lists. . 


As the law stands at present, there is no conflict in this respect. The answer 
to the first question will be that the complainant can file a supplemental list or even 
a third list, etc., of prosecution witnesses, though he has filed a ligt of prosecution 
Witnesses under section 204 (1-A) for the of having summons or warrant 
issued against the accused. The phrase ‘ c all such evidence as may be pro- 
duced in port of the prosecution” in séction 244 (1), and section 244 (2) and 
section 252 (1) and section 252 (2), Criminal Procedure Code, shows the ample 
powers of the Court in this respect. Section 204 (1-A) simply says that no summons or 
warrant shall be issued against the accused under section 204 1) until a list of pro- 
secution witnesses has been filed.It does not say that that list should be communicated 
to the accused. Nor does it say that that list shall not be added to or varied from. 
Of course, it must be taken that the list filed under section 204 (1-A), Criminal Pro~- 
cedure Code, is not a mere nominal list, filed just for ing issue of summons or warrant’ 
against the accused, but is a bona fide list of witnesses so far known to the complainant 
and considered by him then as necessary for supporting the case he has set out: 
in his complaint. It is, therefore, clear that the list filed under section 204(1-A) 
can be ed by supplemental lists accompanied by applications to the Court to 
summon those new witnesses. Such supplemental lists can be in addition to all 

- the witnesses in the primary list filed by the complainant under section 204 (1) of 
the Criminal Procedure Code, or in ition only to such of the witnesses in the 
primary list whom he decides to examine. 


The second question is also easy to answer. As the learned Public Prosecutor- 
contended, no complainant can be compelled to examize all the witnesses cited 
in his list filed under section 204(1) and it must be left to the complainant to dispense 
With the evidence of those gained over or unnecessary and to examine only the rest. 
It often hap that some of the witnesses whom the complainant has cited in the 
list filed acide section 204 (1-A) may turn hostile, or some of them may be found, 
on later reflection, to be unnecessary, so the complainant can dispense with these 
and examine the rest in support of the prosecution. He may thus give up some 
or all of the witnesses in the original list. Of course, the Court will advert to his 
giving up the witnesses mentioned in the original list, and draw an inference against 

im if such giving up has been, in its opinion, mala fide. 


* The third question can also be answered easily. cn the Magistrate is 
asked to summon fresh witnesses, he must certainly apply his mind to the application, 
and has a duty to do so. For one thing he must out obviously frivolous names. 
Thus, if the complainant frivolously summons the Prime Minister of India or the 
President of the lodian Republic, or the accused’s wife, as lemental witnesses 
the Magistrate may refuse to summon them. Itis not a case where the Magistrate 
has no right at all to apply his mind, as contended for by the learned counsel for 
the complainant or where the Magistrate has no right to summon any additional 
witness, even after applying his mind, as contended by the learned counsel for the 
accused. Before the Couri applies itf mind about summoning the witnesses named 
in the additional list filed, no notice of the list of the additional witnesses need go 
to the accused (and the accused heard about it) any more than in the case of the 
list origina}y filed under section 204 (1) of the Criminal Procedure Code. 
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It follows from all these that the order of the Special Honorary Presidency 
Magistrate, Egmore, Madras, holding that he had no power to examine any witness 
other than those named by the complainant in the list fileti under segyion 204 1) of 
the Criminal Procedure Code therefore, declining to examine any of the 
additional witnesses named in the supplemental list and already, summoned by him, 
is not correct. Of course, the credibility or weight, of the evidence of the witnesses 
named in the supplemental list and examined isa different matter. As held by the 
Calcutta High Court in Ali Jan v. Amir Khan}, the credibility of the evidencedof the 
witness examined before a Magistrate is quite different from the Court’s power to 
examine him. The question of credibility of the witnesses will arise not only with 
reference to the additional witnesses in the supplemental list, but also to the primary 
witnesses in the original list filed under section 204 (1) of the Criminal Procedure 
Code, though, of course, there will be a greater inclination on the part of the Court 
to test the evidence of supplemental witnesses more severely, as they are not in- 


cluded in the original list. 


The Special Honorary Magistrate will proceed to examine the additional 
‘witnesses summoned by him, and dispose of the case according to lawin due 


RM. — Petition allowed. 


te 
1. AIR. 1957 Cal. 992. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. P. RAJAGOPALAN, Officating Chigf Justice. AND Mx. JusTICE 
Ganapati PYA. 3 


T. N. Kuriakose . « .. Appellani* 


U. 

Mrs. heelie Kuriakose ; -. Respondent. 

Divorces Act (IV of 1 » section 36— Alimony dente lite—Qwantum of—Net income— 

In suits for divorce possession of independent means | the wife would no doubt be a relevant 
factor in deciding whether any provision should be made in her favour by way of alimony parsents lits 
‘or towards her costs of defending the suit. The mere fact that the wife is in possession of certain 
Jewellery which cannot be said to be in excess of what a lady of her status in life could be expected to 
Doulas for hár personal use, or that ihe i m pomemion of ortai household nenns or hin cee 
of whidh she could be expected to sell for her maintenance or to finance the litigation, is no 
to disallow the claim. In deciding the quantum of alimony penesate lits the Court should into 
consideration the net average income of the husband, which in cases of salaried would mean 
the salary, less what he has to pay by way of income-tax, contributions towards ident Fund, etc. 

On appeal from the judgment and order of Mr. Justice Balakrishna Ayyar, 
dated 7th November, 1957 and made in the exercise of the Ordinary Original Matri- 
Cana Jurisdiction of the High Court in Applications Nos. 1455 and 1457 in 
O.M.S. No. 9 of 1957. 


G. Vasanta Pai and D. Padmanabha Pai, for Appellant. 
E. Antony Lobo, for Respondent. 
The Judgment of the Court was delivered by 


Rajagopalan, O.C. J.—Despite the range of arguments before us and the persis- 
tence and bitterness with which these interlocutory proceedings a. to have 
been fought out, the only modification, which, in our opinion, is ed for in the 
order of Balakrishna Iyer, J., is the reduction of the quantum of alimon pendente lite 
from Rs. 180 a month which he awarded to Rs. 150 a month to be effective from 
the date of his order. The appeal will stand dismissed in other respects, but with- 
‘out costs. 


There was no acceptable evidence that the appellant’s wife had any pro 
which yielded any income. The learned Judge found that she had some jewellery, 
which was certainly not in excess of what a young lady of her status in life could 
be expected to possess for her personal use, same articles of furniture and house- 
hold utensils, none of which she could be reasonably expected to sell either to maintain 
herself during the pendency of the suit or to finance the litigation, to which she 
had unfortunately committed herself. It is true there was a necklace of hers 
worth about Rs. 5,000 which was sold by her father.; the learned udge took that 
factor into account, but as he pointed out it was not really cash t was as yet 
available to the respondent. 


We are unable to accept the extreme contention of the learned counsel for the 
appellant that where the wife was shown to have property of her own, there should 
be no direction that the husband ‘should pay her any amount to meet the costs of 
the suit. Possession of independent means would no doubt be a relevant factor 
in deciding whether any such provision should be made. It was taken into account 
by the learned Judge, and we see no reason to differ from him. The Rs; 1,000 
‘which he ordered the appellant to pay was by no means excessive in the circumstances 
of this case. 


The ledrned Judge recorded in effect that during the arguments before him 


it was conceded that what the wife claimed was true, that the average monthly 


salary during the relevant period, tltree years before the date of the order, was 
Rs. goo. We do not feel called upon to embark upon a fresh investigation of the 
SPCC IRC Se a a re LE TORN IESE RCRD 
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question of what was the gross average salary of the appellant. He has recently 
had a rise in his salary. Rs. goo was the gross a salary. Unfortunately 
the learned Judge appears to have overlooked that factor} the provisa. to section 36 
of the Indian Divorce Act prescribes one-fifth of the net average income as the per- 
missible maximum. What the ap t has to pay as income-tax and towards 
contribution to the Provident Fund will have to be deducted to arrivè at the net 
salary, but not the other deductions claimed by the appel ant. The sum of Rs. 150 
a month is a little below that maximum of one- th of the net salary, computed 
on the lines mentioned above. It should be remembered that the respondent has 
resumed. her studies in the college. 


Subject to the modification mentioned above the order appealed against will 
stand confirmed. 


RM. — Order modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justi RAJAGOPALAN. 


Siluvai Fernando, Power-of-Attorney Agent of Savarimuth 
Fernando .. Petitionsr 
o 


Pancros Leon .. Respondent. 


Madras’ Cultivating Tenants Protection Act (XXV of 1955), section 4 (5)—Application by dispossessed 
persen for restoration to possession—Where maintataahls, , 
_ In order to entitle a person to ap y for restoration to possession of land under the Madras Culti- 


vating Tenants Protection Act, 1955, he must be a cultivating tenant within the meaning of the Act. 
It means that there should be the relationship of landlord and tenant between the parties. 


The mere fact that a person was in possession of land and was cultivating it under an agreement 
with some one who had no title to the land and who therefore was not his landlord, would not make 
such a person a cultivating tenant within the meaning of the Act so as to enable him to To 
restoration to posesion under section 4 (5) of the Act when his posession is disturbed by the iega? 
owner of the land. 

Petition under section 115 of Act V of 1908 and section 6-B of Madras Act 
XXV of 1955 praying the High Court to revise the order of the Court of the Assis- 
tant Collector, Cheranmahadevi, dated 5th January, 1957 and made in T.P.No. 16r 
of 1956. 


T. R. Ramachandran, for Petitioner. 

S. Mohan Kumaramanglam and K. V. Sankaran, for Respondent. 

The Court delivered the following 

Jupement.—This is an application under section 6-B of Madras Act XXV of 
1955 to revise the order of the Revenue Divisional Officer, Cheranmahadevi, dated 
5th January, 1957- 

It was common ground that the petitioner was the owner of the two items 
of land in question, measuring in all Ac. 1-35. The petitioner’s case before the 
Revenue Divisional Officer was that these lands were in the possession of the petiti- 
oner wife. She was merely a trespasser. The petitioner filed O.S. No. 134 of 
1955 against his wife for recovery of possession of the lands. He obtained a decree, 
and in execution of that decree he obtaincd delivery of possession of the lands ov 
zoth July, 1956. 

On grd November, 1956, the respondent, who was the husband of the sister 

-of the itioner’s wife, applied to the Revenue Divisional Officer under section 
4 (5) of the Act and prayed for restoration pf possession. The respondent alleged 
that he had been dispossessed by the petitioner on goth October, 1956. 





~  * RP. No, gor of 1957. 5th August, 1957. 
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The Revenue Divisional Officer held an enquiry and passed an order, dated 

5th January, 1957, directing that the respondent should be restored to possession 

of these f lantis. ` 


tWo ems O 
What the Revenue Divisional Officer had to decide was whether on the evidence 
on record the t was a cultivating tenant as defined by the-Act. All that 
the respondent in his application was that he executed a rent deed to the 


petitioner’s wife. 'lhere was no allegation that the petitioner's Wife, as lessor or 
otherwise, came within the definition of “ landlord ” in section 2 (e) of the Act. 
The Revenue Divisional Officer no doubt found that the ndent’s_ case, that 
he had been cultivating the lands before the petitioner obtained clivery of possession, 
was true. But the Revenue Divisional failed to consider and he certainly 
failed to decide who was the “ landlord ” and whether the respondent was a culti- 
vating tenant. If there was only an agreement between the petitioner’s wife and 
the respondent, and the petitioner’s wite was not the landlord within the meaning 
of section 2 (¢) of the Act, the question would arise whether the respondent was a 
cultivating tenant at all as defined by the Act. It was not disputed that the lands 
belonged to the petitioner. His title to the lands as against his wife was also estab- 
lished in O.S. No. 134 of 1935: The respondent never pleaded or proved any agree- 
ment, express or implied,-as between Him and the petitioner. In such circumstances 
he could not claim to be a cultivating tenant who held directly under the petitioner. 
If the landlord was the petitioner, and on that basis the respondent could not be 
the cultivating tenant, and if the petitioner’s wife was not the landlord, any agreement 
with her would not make the respondent a cultivating tenant. The Revenue Divi- 
sional Officer had to consider, as I said and decide whether the ndent was 
a cultivating tenant, and that question was not considered or decided. t vitiates 
the order of the Revenue Divisional Officer. 


I set aside the order of the Revenue Divisional Officer and remand the case 
for disposal afresh, after giving an opportunity to both sides to place such further 
evidence as is available to them. ’ 

I find that the petitioner was also remiss in not placing before the Revenue 
Divisional Officer a copy of the judgment. Tamed; counsel for the petitioner 
stated that a copy of the delivery receipt was filed but even that was not marked 
as an exhibit. The yes claim was that he took possession on 2oth July, 1956, 
in execution of the decree. The respondent’s case, as he put it fe , was that 
the dispossession was on goth October, 1956. The question of dispossession would. 
arise only if it is established that the respondent was a cultivating tenant. If that 
position is established, the Revenue Divisional Officer would have to go into the 
question, whether the respondent was dispossessed and if so on what date. , 


The petition is allowed. No order as to costs. The proceedings are remanded 
to the Revenue Divisional Officer for disposal afresh according to law. 


R.M. ° SS _ Petition allowed- 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. Justia PANCHAPAKESA AYYAR AND Mr. Jusriog BASHEER i 


K. M. P. R. Kumarappa Chettiar and another a Appellants* 
; v. 
P» F- A. S. Andiappa Chettiar (died) and others .. Respondents. 
n Regalati ford a fe KELA oes under Act sas 


A debt scaled down under the Pudukottai Agriculturists Relief Regulation before the 
of that State with the Madras State can furthér be scaled down after the merger under the provisions 
of the Madras Agriculturists Relief Act IV of 1938. a 





FAAO: No: aga of 1954. . . , 7th January,’ 1958. 


` 


396 .THE MADRAS LAW JOURNAL REPORTS. [1958 
° 
The fact that an agriculturist obtains a double benefit, because of two statutes favouring him 
will not be a ground for presuming against his right to the second benefit and the Court has necessa- 
rily to carry out the law as it stands. a 
Visoanathe Pandaram v. Savarimuihu Udayar, (1955) 1 M.LJ. (Notes of Recent C) 65, followed. 


Appeal against the order of the Court of the Subordinatæ Judge, Pudukottai, 
dated 11th November, 1953 and made in E.A. No. 1306 of 1953 in EsP. No. 560 
of 1952 in O.S. No. go2 of 1942. a 


T. R. Srinivasan, for Appellants. - 
T. R. Ramachandran and T. K. Subba Rao, for Respondents. 


The Judgment of the Court was delivered by 

Panchapakesa Ayyar, F.—This is an appeal by one Kumarappa Chettiar and 
another the decree-holders in O.S. No. go2 of 1942 on the file of the Chief Court, 
Pudukottai, in E.A. No. 1306 of 1953, in E.P. No. 560 of 1952. That E. A. was 
an application under section 20 of the Madras Agriculturists Relief Act by the res- 
pondent judgment-debtor, Andiappa Chettiar, for staying the execution proceedings 
until his application under section 19 of the Madras Act IV of 1938, which had 
already been filed, was disposed of. The Pep were being brought to sale 
for the decree amount as scaled down under the Pudukottai Agriculturists Relief 
Regulation (before the merger of that State with the Madras State). The appellants 
had contended that, as the judgment-debtor had got his debt scaled down under 
the Pudukottai iculturists Relief Regulation, he could not again claim a further 
scaling down of his decree debt under the Madras Agriculturists Relief Act and 
get a double benefit. ‘The lower Court overruled this contention, relying on the 
ruling in Alagappa Chettiar v. Nachiappa Chsttiar?. Hence this appeal. We have 
the records and heard learned counsel on both sides. Mr. Visvanathan, 

earned counsel for the appellants, urged that the ruling in Alagappa Chettiar v. 
Nachiappa Chettiar}, might not apply strictly to a case like this, and might be dis- 
tinguished, but, on the learned counsel for the ndents Mr. T. R. Ramachandran, 
pointing out to him the ruling of one of usin C.M.S. A. No. 52 of 1954, Visoanatha 
Pandaram v. Savarimuthu Udayar*, covering the very same point, he to admit 
that his contention might not hold good in view of this later ruling. We agree. 
The fact that an agriculturist obtains a double benefit, because of two statutes 
favouring him, will not be a ground for presuming against his right to the’ second 
benefit as the policy of the Legislature in recent times has been to confer more 
and more benefits on him, and the Court has necessarily to carry out the law as it 
stands unless it is proved to be wliva vires and it cannot rectify any alleged injustice 
caused by any valid legislative enactments. This Civil Miscellaneous Appeal 
deserves to be and is hereby dismissed, but in the circumstances, without costs. 


VS. =m Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justicg RAMASWAMI. ° 
U. 
K. R. Pichai Pillai and others .. Respondents. ° 


Civil Procedure Cods (V of 1908), Order 20, rude 16-—Suit by principal against agent for accounts— 
Civil Procsdere Code (Taf 1908) Orde 2 e agent to TG PAA sole hod’ AARE cad ot 
them —If entails dismissal of swit—Proper cowrse to adopt. s 

Limitation Act (LX of 1908), section 13 —Applicability—Cause of action arising outside Indio—Perifd Bf 
absence of the defendant— Whether can be excluded in computzag limitation. 

A suit for accounts the principal against his agent should not be dismissed an the basis of an 
allegation that the agent handed over all the account-books and that the principal has not 
duced them. ‘The fact that the principal was in pomession of the account-books and is wi i 
ON a ee oe eG a. DS Ss Se 


k (1953) 2 M.L.J. 298 :LLR. (1953) Mad. 2. (1956) 1 MLJ. (N.R.C) 65. 
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them cannot absolve the t of his liability to account. The proper course to adopt would be to 
pan a imi decree ing that an account should be taken. In rendering accounts it ma 
open to the agent to prove his allegations and the court may draw the proper” inierenct on fich 
proof. oo 


The suit cannot alggbe dismissed on the ground that the plaint does not contain a detailed state- 
ment of accownts. It is only after the preliminary decree for accounts has been passed that the state- 
ment of charges would be filed by the plaintif and the defendant would have an opportunity of meet- 
ting them. 

B.C. Chakravarthy v. Kiran Chandra Rai, (1925 I.L.R. 52 Cal. 766 as explained by an unreported 
judgment of Varadachariar and Burn, JJ., por No. 299 of 1992, referred. 

So ee would appl to suits based on a cause of action which arose out 
of India. It is open to the plaintiff to excl period when the defendant was outside India in 
computing the period of limitation. 

Muthukanni Mudaliar v. Andappa Pillai, (1954) 2 M.LJ. 731: I.L.R. (1955) Mad. 116 (F.B.), 
referred. 

sere against the decree of the Court of the Subordinate Judge of Sivaganga 
in O.S. No. 30 of 1951. 


K. S. Desikan and K. Raman, for Appellant. 


A. Sundaram Aiyar and S. Gopalarathnam, for Respondents. 
The Court delivered the following 


UDGMENT.—This appeal is directed against the preliminary ju ent and 
ias of the Subordinate Judge of Sivagahga in a suit for accounts, ò. Ne 30 of 
1951. 
The facts are:—The plaintiff Karuppiah Pillai was conducting a money-lending 
firm at Kua’a Lumpur (Malaya) under the name and style of PR.K. KR. It 
has been managed by agents appointed by him under the terms and conditions 
obtaining cg Nattukottai Chettiars. The first defendant who is a close 
relation of the plaintiff was sent to Kuala Lumpur as theagent of the plaintiff, since 
his son Narayana Pillai was coming back to India. The conditions of service 
under which the first defendant was appointed as agent have been set out in paragraph 

of the plaint. In accordance with the practice prevailing in those parts the first 
defendant executed a salary chit to the plaintiff on 24th November, 1939 and left 
for Kuala Lumpur on 7th January, 1940 and reached there on znd January, 1940. 
The plaintiff’s son executed a power-of-attorney to the first defendant for managing 
the concern. Sometime later the second world war broke out and Kuala Lumpur 
was taken over by the Japanese. It was under Japanese occupation from December 
Hs a May, 1945. ere was no communication between Kuala Lumpur and 
India, After communications were restored, the first defendant was sending kurippu 
copies occasionally and also balance sheets to the plaintiff,from which the plaintiff 
says it was not possible for him to know about the real state of affairs. On account 
of the various reasons the first defendant was directed to hand over charge to one 
Kannuswamy who was the agent of the plaintiff’s brother’s firm at Kuala Lumpur. 
The first defendant handed over charge to him in or about January, 1947 and re- 
ttirned to India on 23rd August, 1947. The defendant, then according to the plain- 
tiff, did not turn up or hand over the accounts to him. Then the first defendant 
is again stated to have set out for Kuala Lumpur on his own business on 8th May, 
1948 and came back only in February, 1951. The plaintiff states that he made re- 
paated demands from the first defendant to render accounts and finally sent a notice 
on 12th January, 1951, which was returned. Then he has filed the suit for the ren- 
dition of accounts Rom 7th January, 1940, to 23rd August, 1947. 

The case for the first defendant was entirely different. His case is that prior 
to Japanese occupation he was duly sending to the plaintiff kurippu copies. The. 
Japanese occupation lasted from the Pee of 1942 and continued till September 

and also 


1945. Tile accounts for the peed those relating to the subsequent period 
the Britjsh reoccupation have been sent to the plaintiff from time to time. Then 


s 
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after he returned to India on 23rd August, 1947, he went to the plaintiff’s house and 
hinded aver toe recon rela! aig 10 te han ing over of the charge to Kannuswami 
Pillai. According to the first defendant he has rendered’a complate „and true ac- 
count of his agency from the time he took over charge upto the time he handed over 

to Kannuswami. In fact the first defendant wants te make out that in 
the bargain he lost all his arrears of salary because this was set off against the profits 
of the grocery business which according to the first defendant the plaintiff forewent. 


The learned Subordinate Judge dismissed the suit on two grounds, viz., limi- 
tation and on the ground that he who secks equity must do equity and that in as 
much as the first defendant has done his part of the bargain and plaintiff has de- 
liberately suppressed the accounts, the latter cannot be given any equitable re- 
lief of rendition of accounts on the foot of agency. 


The point of limitation which weighed with the lower Court was this. It 
was held in Venkatachallam Chetty v. Narayanan Chetty1, and Subramaniam Chettiar v. 
Maruthamuthu*, that when the cause of action arose out of India the benefit of section 
13 of the Indian Limitation Act cannot be availed of by a plaintiff. But in Muthu- 
kanni Mudaliar v. Andappa Pillai*, it has been held that a suit for personal relief 
against a defendant can be instituted in a Court within the local limits of whose 
jurisdiction the defendant is residing or carrying on business on the date of the insti- 
tution of the suit, wherever the cause of action for the suit had arisen. To such a 
suit the provisions of the Statute of Limitation in force in the country of the forum, 
that is, the lex fori would apply ; and that section 1g of the Indian Limitation Act 
would apply to cases where the suit is instituted in India even though the cause of 
action might have arisen outside India, that is, also for suits based on a cause of 
action which arose out of India. Rathina Thevan v. Pakkirisamt Thevant, and Sub- 
ramaniam Chettiar v. Maruthamuthu*, relied upon by the lower Court were overruled. 
Therefore, the case cannot be dismissed on the ground of limitation as has been 
done by the learned Subordinate Judge ; and it was open to the plaintiff to exclude 
the period when the defendant was outside India in computing the period of limita- 
tion. 


The second point relates to „he allegations and the counter allegations which 
have been set out above. It will be noticed that the case of the plaintiff is that ku- 
rippu copies were sent to him irregularly and that they did not give him a true picture 
of what the defendant owed him in the shape of accounting for the agency. On 
the other hand the case for the defendant was that he had regular and com- 
prehensive in the matter of sending accounts though as a matter of fact when he 
returned to India he gave this plaintiff all the account books, etc.,and that nothing 
further can be had from him. The learned Subordinate Judge came to the con- 
clusion that the plaintiff has not filed all the records in the shape of kurippus, etc., 
which have been handed over to him by the first defendant. In fact, the documents 
which have been filed in the Court are the correspondence, Exhibits Aæ and A-7, 
the Aynthugai Exhibits A-8 and A-g and the correspondence Exhibits A-12 to 
A-17 and the kurippu copies Exhibits A-18 to A-22, and the correspondence Exhibit 
B-1 to B-4 and the lawyer notices that were exchanged were Exhibits A-10 and A-11. 


On account of the fact that both parties filed a joint memo. nie February, 
1954, to the effect that they were not letting in any oral evidence at that stage and 
that issues 1, 5 and 7 were not pressed by the defendants and that issues 2, 2-a 2-b 
4, 6, and g may be considered by the Commissioner who may be appointed if a 
preliminary decree is passed in that suit, issues 3, 3-a and 8 alonc have to be cof-” 
sidered. At the stage of the preliminary enquiry the learned Subordinate Judge 
had not the beneft of any evidence except this documen evidence mentioned, 
by me above and on that material he had to assess whether the account books, 
etc., sent by the first defendant have reached the plaintiff. 





1 ER 28 M.L J. 140. 3. (7984) 2 M.L.J. 731 (FB). ° 
2, (1944) 1 M.LJ. 440. 4 (1929) 28 L.W. 645. 
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The learned Subordinate Judge on this material came to the conclpsion that 
plaintiff has suppressed some of the accounts, etc., handed over to him by the first 
defendant and en that conclusion, he deduced that the suit was bound to fail on 
the following argument ‘put forward by the first defendant. The defendant relied 
upon the decision ime€/pendra Kishore Chowdhury v. Ramtara Debya Choudhurani}, where 
it was laid down that plaintiff who is in possession of the accounts and other papers 
cannat be allowed to sue the defendant for accounts unless and until he produces 
them ito Court with a statement of what they contain and showing what the balance 
is. The decision is based on the principle that a person seeking equity must do 
equity. It has been further held in that case that when an account is to be taken 
between the parties, the first essential requisite to be satisfied is that the person who 
is in possession of the accounts should produce all of them into Court. In B. G. 
Chakravarthy v. Kiran Chandra Rai}, the principle of the decision in U. K. Rai Chow- 
dhury y. Ramtara Debya Choudhurani', been followed. In Shiva Prasad v. Hanuman 
Bux?, and Badrinath Upadhya v. Kesho Kumar‘, the principle in B. C. Chakravarthy 
v. Kiran Chandra Rat*, has been upheld. 


On the foot ot these decisions the learned Subordinate Judge came to the con- 
clusion that the conduct of the parties as disclosed by the correspondence that passed 
between them unmistakably goes to show that the entire accounts and the documents 
must have been handed over by the first defendant to the plaintiff either at the time 
he actually gave over the charge or after he returned to India personally. 


This is the finding which is assafled before me on two grounds, namely that 
as a matter of fact it was not correct and secondly even in assuming that the plaintiff 
was guilty of suppressing certain documents it would not entail the dismissal of the 
suit. 


So far as the first point is concerned, I am in entire agreement with the learned 
advocate, Mr. Desikan, that at that stage there was nothing on record for the learn- 
ed Subordinate Judge to be so emphatic and comprehensive. All that we can 
assume at this stage is that all the accounts which are said to have been handed 
over by the first defendant to the plaintiff are not forthcoming. In a case of that 
nature, it is not open to the Court to dismiss the suit, because as has been pointed 
out in Shankar Lal v. Tosgan Pal*, where the liability of the defendant’s agent to 
render accounts arose on the facts admitted in the pleadings, a preliminary decree 
should be passed directing that an account be taken from the defendants. In ren- 
dering accounts it is open to the defendants to establish their allegation that certain 
material account-books or papers are in possession of the plaintiff nae has deliberately 
withheld them. If their allegation is proved the Court will doubtless draw proper 
inference from the conduct of the plaintiff. The fact that the plaintiff was in 
session of certain documents and was withholding them cannot absolve them of their 
liability to render accounts for the business. The decision in Ram Dass v. B 
Dass’, was,relied upon. In that case it was held that law does not impose a duty 
upon a plaintiff who calls on his agents to account first to satisfy that there is or ought 
to have been some surplus in the hands of his agents. It is a duty for the Court 
to fix a date for furnishing of the accounts and it is for the defendant to prove the 
amount of his receipts. 


Turning to the second point, B. C. Chakravarthy v. Kiran Chandra Rai}, has 
been explained in a judgment of this Court. It is held in an unreported judg- 
ment in A.S. No. 299 of 1932 by Varadachariar and Burn, JJ., as follows: 


oe 

Pa pc esc tim counsel contended tiat the plam tiff, who is now in possession 
of the account-books and who has from tme to time received fortnightly kurippu copies as usual among 
Chettiars and has thus had abundant information about the transaction carried on by the defendant 
has not even in the plaint alleged what it is that be complains of in the transactions of the defendant, 
and even his evidence as to demands that he made for an explanation from the defendant is very vague 





I. {1999} 19 Cal. W.N. 696. 4 AIR. 1940 Pat. 114. 
2. (1925) LLR. 52 Cal 766. _ : $ ALR. 1934 At 553. 
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and unreliable. He points to the fact that the suit was filed just at the end of the third year after the 
defendant left the plamtiff’s service and contends in such circumstances the Court ought to hold that 
the plaintiff had no cause of action at all. In support of this contention he relies certain observa- 
tions in Bharat Chandra Chakravarty v. Kiran Chandra Rai}, repeated in Nalimi Kumar ‘avarty v. Gadahat 
Choudhury*. ‘These cases no doubt lay down that the machinery of thé Court ought not to be em- 
ployed merely for the purpose of examining accounts without some basis laida the suit for an account, 

t they were not cases m which the defendant denied the existence of an accountable relationship, 


c his statement of charges and the defendant will have an opportimity of mecting them. It is 
no objection to the maintainability of the suit therefore that the plaint does not itself contain » 
detailed statement of the charges ”. 
The net result of this analysis is that the fact that plaintiff has probably sup- 
ressed certain records, kurippus, etc., handed over to him by the first defendant 
is not a ground for dismissing the suit but only to have the matter investigated 
in the enquiry in the final decree stage. The Commissioner will at that stage 
naturally go into the question before fixing any liability upon this first defendant 
as to what were the accounts, etc., that were supplied by him to the plaintiff and the 
liability if any that has been proved as against the first defendant. If accounts 
are proved to have been handed over by the first defendant to the plaintiff and the 
latter is deliberately withholding them, then his case would be at an end, that is his 
demand for rendition of accounts will be at an end and the Commissioner will have 
to send a blank report that he cannot assess the liability of the first defendant vis-a-vis 
the plaintiff. 
This is not the stage for canvassing the adequacy and reliability of the infor- 
mation that might be supplied to the Commissioner for assessing the accounts. 


The decree and ju ent of the lower Court are set aside, and a preli 
decree directing the first defendant to render a true and proper account for his agency 
of the plaintiff firm from 7th January, 1940, till 23rd August, 1947, is passed, and 
the taking of accounts is relegated to be final decree stage. Costs to abide the 
result. Both parties will be at liberty to place all materials before the lower Court 
and Commissioner in regard to what is alleged to have been handed over and what 
is alleged to be withheld. 


V.S. =o Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. JUSTICE SOMASUNDARAM. 
N. Santhanam Iyer alias Santhanarama Iyer .. Petitignsr®* 
v. s 
Somasundara Vanniar .. Respondent, 
Madras Cultivating Tenants Protection Act (XXIV , Section — Appeal under— Every decisigge 
ee Not Cont ff ates ce hes ohi gay 


. A right of appeal from the decision of a Court or Tribunal is not an inherent right but is one 
expremly conferred the Statute. The right of appeal conferred by section g (2) of the Madras 
Cultivating Tenants tection Act should be construed in the light of the foregoing sub-section, 
viz., section g (1) of the Act. eal a AEEA ate ee ae es 





mentioned under section 9 (1) of the Act are not decisions that are e under section 
(2) of the Act. The ion decision ’ in section g (2) of the Act could refer only to the 
decision in regard to the rights of parties with reference to the dispute under section g (1) and: 
does not include orders passed on Interlocutory Applications, (like an order ing to admit a 
counter). . 
1. (1925) I.L.R. 52 Cal. 766. a. (1931) 49 CLJ. 245. ş 
+ C.R-P. No. 1343 of 1957. ` 4th Narch, ‘1958. 


Tj SANTHANAM IYER V. SOMASUNDARA VANNIAR (Somasundaram, F.). 401 
d 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Rent Tribunal sal! District Munsiff of Valangiman 
at Kumbakonam, datet 27th September, 1957 and made in F.R.C.M.A. No. 36 
of 1957(F.R. No. 438%of 1957, Rent Court, Kumbakonam). 


G. R. Fagadtsan, for Petitioner. 
. . S. Mohan Kumaramangalam and K. V. Sankaran, for Respondent. 


“The Court delivered the following 


UDGMENT.—This is a revision filed by the landlord against an order passed 
by e Rent Tribunal and District Munsif in F.R.C.M.A. No. 36 of 1957 on his 
c. The respondent herein filed an application before the Rent Controller for 
fixation of faiy rent. It was numbered as F.R. No. 438 of 1957, The petitioner herein 
filed a counter on 2and May, 1957, in which he admitted the respondent to be a 
tenant and pleaded an agreement for higher rent. When the petition came on 
for hearing on 29th May, 1957, it was dismissed for non-appearance. The suit 
was then pentane and renumbered as F.R. No. 457 of 1957, and it was posted to 
some date in June, 1957. The case was adjourned at the request of both the parties 
to gth July, 1957. gth July, 1957, the respondent herein was examined as 
P.W. 1. The trial was adjourned to goth July, 1957. On goth July, 1957, P.Ws. 2 
and 3 weré examined, and the respondent is said to have cl his case. cn 
the petitioner herein filed an additional counter dated gth July, 1957. In the mean- 
time one Natesa filed F.R. No. 498 of 1957 dated 29th May, 1957 before the same 
Rent Controller in t of the same lands for fixation of fair rent. In that the 
present petitioner and Natesa compromised. An order in terms of compromise was 
passed. The trial Court refused to receive the additional counter filed on goth July, 
1957; the additional counter being dated gth July, 1957, and stated that that counter 
was presented long after. the two witnesses were examined and that that counter 
cout not be considered as amendment of pleadings, as in that counter the contents 
of the earlier counter were totally denied. ‘The trial Court further observed that 
in the original counter filed by the respondent herein it was admitted by the 
respondent that the petitioner herein was a cultivating tenant whereas in the present 
additional counter it was denied. The trial Court, erefore, treated this as a fresh 
counter and refused to admit the same in the present case. 


Against the said order of refusal to admit the second counter filed on goth 
July, 1957 an appeal was preferred before the District Munsiff, who was the Rent 
Tribunal Officer. Before the lower appa Court a preliminary objection was 
taken that no appeal lies against the order of the trial Court refusing to receive the 
counter. ‘The preliminary objection was upheld and the appeal was dismissed. 
It is against this order of the lower appellate Court which dismissed the a sum- 
marily on the ground that no ap ies the present revision has been filed. 


The only point for decision in this revision is whether the expression “ From 
every decision of a Rent Court, an appeal shall, within such time as may be pres- 
cribed, lie to the Rent Tribunal ” found in sub-clause (2) of section 9 of Madras 

e Act XXTV of 1956 includes an order refusing to accept the petition as in this case. 
In short, the question is whether every decision of a Rent Court means and includes 
decisions on interlocutory applications as well. 


There is no definition of the expression ‘ decision’ in the Act. In Tass 
* Basul Khan v. Kashi Ram}, the expression ‘ decision’ in section 596 of the Code of 
Civil Procedure which is equivalent to section 110 of the present ¢, came up for 
consideration before their Lordships of the Privy Council. In that case the a pellate. 
Court confirmed the decree and judgment of the trial Court, but for reasons different 
from those given by the trial Court. Nevertheless it gave leave to. appeal to the 
Privy Council under section 110. A preliminary objection was taken before the 
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Privy Council that the leave granted was irregular, as it was not in accordance 
with the provisions of section 110. The contention was that decision means the 
° reason given by the Court for the decree. In short it was cbntended-as equivalent 
to judgment. Their Lordships of the Privy Council held as follows :— 
“They think that the natural, obvious and prima facie meaning of the word Wlecislon’ ig a decision 
of the suit by the Court, and that that meaning should be given to it in the section”. 
According to the decision in the above case ‘decision’ is not equivalent: to 
judgment in the Civil Procedure Code. In Tuljaram Row v. Alagappa Chettiar’, 
the question that came up for consideration was as to whether an order refusing 
to raise an additional issue would be a judgment within the meaning of that ex- 
pression in clause 15 of the Letters Patent Act. A Full Bench of this Court held 
that no appeal lay, meaning thereby that it was not a judgment. 


The expression used in this Act is not ‘judgment’ but ‘decision.’ It is fairly 
conceded by Mr. Jagadisa Ayyar appearing for the petitioner that clause (2) must 
be read with reference to clause (1), that is to say, every decision ofa Rent Con- 
troller must be in connection with an application to the Rent Court for fixation of 
fair rent or for deciding any dispute arising under this Act, the only two classes of 
cases which are referred to in clause (1) of section 9. The question is whether the 
decision is on an application made to the Court for fixation of fair rent or for decid- 
ing a dispute under the Act or any application inclusive of all ancillary applications 
filed in that application for decision to the Rent Court for one of the two objects 
mentioned therein. 


It is well-known that unless a right of appeal is provided by statute there is no 
inherent right of appeal by any party in any matter which comes up for judicial 
adjudication before any Tribunal constituted under the Act. Should, therefore, the 
expression ‘decision’ be considered as one giving a right of oe against all 
orders in or on an application to the Rent Court for one of the two obj 
mentioned in clause (1)? Stress is laid upon the expression ‘every decision’. er 
giving my careful and anxious considerato: to this question it seems to me that the 
expression ‘every decision’ used in clause (2) refers only to the final determination 
of the rights of parties in the two classes of cases mentioned in clause (1). I do not 
think that, however wide the interpretation of the expression ‘ decision ° 
may be, that will include any order passed on an interlocutory application. It 
seems to me that it has reference only to the final determination of the rights of ies 
on the applications made before the Rent Controller either for fixation of fair rent 
or for deciding any dispute arising under this Act. In this view it seems to me that 
the appellate Court was justified in holding that no appeal lies against an order, 
and therefore this revision petition fails. 


In view of the fact that the question is not altogether free from difficulty I hold 
that the petition should be dismissed without costs to the other side. 


RM. — = Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnrR. JusTIog RAJAGOPALAN. 


Swaminatha Odayar and others .. Petitioners* 
v. : 
Raja Muhammad Rowther .. Respondent. 
Civil Procedure Code (V of 1908), Order 21, rule 100 and section 115—Application for radelivery ef ° 
property taken in executron—. ; 'fath—Inconsistent stand taken by the 7 Uf could bs excused— 
Interference by High Court in revision m respect of discretionary orders of lower — Scope of. 
— It is true that the delay in filing or re-presenting an application under Order 21, rule 100, Civil 


Procedure Code, for re-delivery of possession of property taken in execution, can be excused when the 
applicant has been pursuing in good faith other remedies? But where an applicant under Order 21, 


1. (1910) e1 M.L.J. +: LLR. 95 Mad. 1 (FB). 7 
+ C.R.P. No. 149 of 1957. 18th Agi, 1957. 
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rule 100, Civil Procedure Code, which assumes that he is out of possession, has been claiming that be 
is in possession in procedings under section 145, Criminal Procedure Code, the two stands are incon- 
sistent and it cannot be said that the delay in fili his claim is bona de, especially when he has been 
keeping one Gourt ignorant of his attitude in the other Court. 

Though the will be reluctant to interfere in revinon where the decision of the quer 
don at issue really upon the exercise of the discretion vested in the lower Court, stll when 
the discretidn is exercised on an erroneous assumption, for which there is no basis at all, the order is 
liable to be set aside in revision. 

“Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the District Court of West Tanjore, at Tanjore, dated 24th December, 
1956 and made in E.A. No. 23 of 1956 in E.A. No. 38 of 1955 in E.P. No. 24 of 
1937 in O.S. No. g of 1919. 


R. Viswanathan and T. S. Venkatarama Ayyar, for Petitioners. 


eS. V. Venugopalachari, for Respondent. 
The Court delivered the following 

UDGMENT.——-In proceedings in execution of the decree, O.S. No. 3 of 1919, to 
which the respondent was not a party, there was an order for delivery of possession 
of the properties, and possession was delivered to the petitioners on 12th June, 1955. 
The respondent preferred an application on 11th July, 19 5 to the District Court, W. 
Tanjore, under the provision of Order x1, rule 100, Civil Procedure Code, for 
re-delivery of the properties. This application was eventually numbered as E.A. 
No 19 of 1957, and it will be more convenient to refer to that application by that 
number E.A. No. 19 of 1957. 


When E.A. No. 1g of 1957 was presented to the District Court on 11th July, 
1955 it was orderéd on rgth July, 1955 to be returned for the rectification of certain 
detects. The defects pointed out were: 

“ (1) cause-title is incorrect ; and since E.A., No. 1955, put in the petitioner 

has been See on rgth July, 1955, A be sated bow APEE aaa Aa 
rity, if any, to be stated '”, 
The apom was allowed ten days within which to remedy these defects. On 
29th July, 1955, E.A. No 19 of 1957 was re-presented without rectifiying these de- 
fects, and the respondent asked for time within which to comply with the requisition 
of the District Court. Further time was granted on 1st August, 1955- But again, 
on rith August, 1955, the respondent filed an application asking for more time. 
Three weeks further time was ted on rath August, 1955. On and tember, 
1955, the respondent applied for yet more time which was granted by the order 
‘dated 3rd September, 1955. The respondent wanted more time and finally on 
z6th September, 1955, the District Judge ordered three weeks’ further time grant- 
ed as a last chance. 

To comply with the order of the District Court, E.A. No. 19 of 1957 should have 
been re- ted within three weeks of 26th September, 1955, after rectifying the 
-defects that had been pointed out on 19th July, 1955. The ndent did not 
re-present the petition till 16th February, 1956, when he applied in E.A. No. 23 of 

„1956 to condone the delay in the re-presentation of E.A. No. 19 of 1957. 


The petitioners lodged their objection in a counter-affidavit filed in E.A. 
No. 23 of 1956. But the reine ee passed an order dated 24th December, 1956 
that the delay be condoned. Itis the correctness of that order that the petitioners 

` challenge by this application to revise the order of the learned District Judge. 


Learned counsel for the petitioners did not deny that the learned District. 
Judge had jurisdiction to excuse the delay. The contention was that the discretion 
vested in the learned District Judge had been exercised on such erroneous grounds 
that it justified interference in revision by this Court. 

The contention of the respondent was that the delivery effected on 12th June, 
4955 was a symbolical delivery and that he continued all along in possession. He 

Paka: 42 of 1955 requesting the Court not to record delivery, but that appli- 
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cation was dismissed. That was referred to in that endorsement of the District 
Judge on E.A. No 19 of 1957, on 19th July, 1955. What the respondent wanted 
in E.A. No. 19 of 1957 was re-delivery of possession, which Would omly-be on the 
footing that he was out of possession from 12th June, 1955™ 

Independently of the proceedings in the civil Court in E.A. No. 42 of 1955 and E. 
A. No. 19 of 1957, naei DA òn in criminal Courts, first under section 144 and 
later under section 145, Criminal Procedure Code. The position taken by the'res- 


` pondent in the proceedings under section 145, Criminal Procedure Code was that the 


respondent continued in uninterrupted possession of the land, and he prayed that 
that possession should be maintained. «The proceedings under section 145, Criminal 
Procedure Code were disposed of by the Magistrate on 28th October, 1955. The 
respondent’s claim to remain in possession was upheld by the learned Magistrate. 
The petitioners moved the High Court to revise the orders of the Magistrate, and 
by its order dated gth February, 1956, this Court set aside the order of the Magis- 
trate dated 28th October, 1955, passed in M.C. No. 2 of 1955. It was after the 
examination of the proceedings under section 145, Criminal Procedure Code, with 
the order of this Court dated gth February, 1956 that the respondent re-present- 
ed E.A. No. 19 of 1957 to the District Court on 16th February, 1956, with, as 
I said, E.A. No. 23 af (G66 to excuse the delay. 
The learned District Judge upheld the contention of the respondent : 

“Tt is clear from the above proceedings that the licant (is., the respondent) would have 
bona fide believed that there was no need to re-present he eeeeation ae till the sees passed in 
M.G. No. 2 of 1955 was reversed by the High Court on gth February, 1956. The circumstances of 
the case do not show that the delay in re-presenting the execution application was either deliberate 
or wanton. It, therefore, seems to me that there was sufficient cause for delay in re-presenting 
the execution application and that this is a fit case in which the delay should be condoned.” 


It is rather difficult to a t the findings that failure to re-present E.A. No. 19 of 
1957 Within three weeks of 26th September, 1955 was not deliberate, and that the 
respondent acted in good faith. That the respondent did not re-present E.A. No. 19 
of 1957 within the time allowed by the Court did not admit of any doubt. From 
what I have referred to already, it should be clear that at that time proceedings 
under section 145, Criminal Procedure Code, were pending before the Magistrate, 
and on the respondent’s own showing he waited for the termination of these pro- 
i before deciding to pursue all the remedies he thought were open to him in 
E.A. No,.19 of 1957. There was certainly enough to show that the respondent elected 
not to re-present E.A. No. 19 of 1957, and the ground on which he made that election 
was that proceedings were pending under section 145, Criminal Procedure Code. 
It should be remembered that the basis of the application No. 19 of 1957 was that he 
was not in possession while the basis of his claim in pacers under section 145, 
Criminal Procedure Code was quite the reverse, that he was in ion. ed 
counsel for the petitioners was right when he pointed out that, if E.A. No. 19 of 1957 
had been presented in time and numbered, and notice thereof had been given to- 
the petitioners, they would have been in a position to put the respondent’s own aver- 
ments as evidence in proceedings under section 145, Criminal Procedure Code that 
the respondent was not in possession, and urge Da the representations to the 
Magistrate to the contrary should not be accepted. Š 


The defects in E.A. No. 19 of 1957 which the respondent had to remedy were only 
two, and they were fairly simple in scope. In the applications the respondent 
made from time to time for extension of time within which to remedy the defects no, , 
reference was made to the pendency of the proceedings under section 145, Criminal 
Procedure Code. The plea put forward at that stage was that the relevant pa 
were not available, to the ndent and that they were with counsel at ; 
It was only in the affidavit filed in E.A. No. 23 of 1956 that the respondent put forward 
the specific plea, that it was because of the pendency of the proceedings under sec- 
tion 145, Criminal Procedure Code, culminating with the order of the High Court 
on gth February, 1956, that the respondent re-presented E.A.No 19 of 1957°and he 
pleaded that he S SR from re-presenting the papers in good faith bagause he 


~ 
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was pursuing diligently remedies open to him under section 145, Criminal Procedure 
Code. 


It is rather difficuy to agree with the learned District Judge that the respondent 
established good fath right through. What had to be examined was whether 
the responglent was actuated by good faith at the time he had to re-present E.A.No. 19 
of 1957, which was within three weeks of 26th September, 1955. -At that time the 
p i under section 145, Criminal Procedure Code, had not been di 
of. The fact that those proceedings were pending and the further fact that in these 
proceedings the respondent was taking up the position, that hewasin actual physical 

ession of the lands, were not brought to the notice of the learned District udge. 

ey were brought to the notice of the learned District Judge only in the affidavit 
when E.A. No. 19 of 1957 was re-presented on 16th February, 1956. 


-I have already referred to the possibility of the effect of the affidavit in E.A. No. 
19 of 1957 with the basis that the respondent required re-delivery of the land, if that 
vit been made available to the petitioners for the proceedings under sec- 
tion 145, Criminal Procedure Code. Per contra if the proceedings under section 145, 
Criminal Procedure Code and the basis of the ndent’s claim thereunder had 
been brought to the notice of the District Court in E.A. No. 19 of 1957, that the res- 
ndent continued to be in possession, the petitioners as respondents, would have 
oa in a position to point out to the District Court that no question of re-delivery 
as such under Order 21, rule 100, Civil Procedure Code, could apply to a person 
who claimed that he was still in physical possession of the lands, despite delivery 
under orders of Court on 12th June, 1955. 


If the learned District Judge had considered how mutually inconsistent were 
the stands taken by the respondent in the proceedings in E.A. No.19 of 1957 and in 
the proceedings under section 145, Criminal Procedure Code, whether the learned 
District Judge would have come to the conclusion, that the respondent acted right 
through in good faith is extremely doubtful. Learned counsel for the respondent 
urged that the unfortunate position of the respondent was that he had to take in- 
consistent positions; one that he was out of possession with reference to the pro- 
ceedings in the civil Court, because he wanted to avail himself of the opporninny 
of filing an application under Order 21, rule 100, and the other that he was in 
possession, which was the basis he put forward in proceedings under section 145, 
Criminal Procedure Code. I am not for a moment saying anything whether the 
respondent was entitled to take up such ee eE or whether he was bound 
to do so by circumstances beyond his control. Iam now concerned with is 
whether the plea of good faith put forward by the respondent and accepted by the 
learned District mi had any real basis at all. That basis was la because 
at no time prior to 16th February, 1956, did the respondent come forward with the 
truth in asking the District Court virtually for permission not o Po with the 
proceedings in E.A No. 19 of 1957. That the respondent sought to achieve by 
the simple expedient of not re-piesenting the papers, because if the papers had 
been presented in time after rectifying the two defects pointed out by the Court, 
the petition would have been numbered and the petitioners would haye had notice 

*of those pro i 


Learned counsel for the respondent contended that even if it was a case of 
erroneous exercise of discretion by the learned District Judge, this Court could 
not interfere at this stage, because the enquiry into E.A. No. 19 of 1957 is almost 
Completed and orders are awaited. The question is, was the learned Diemer Judge 
justified in coming to the conclusion that the respondent acted in good faith. If 
that basis for the plea of good faith failed, there was no basis for excusing the delay 
in the re-presentation of the papers. What I have said above is sufficient to show 
that there was really no material om record on which the learned District Judge 
could have come to the conclusion, that the respondent acted in good faith. Reluc- 
tant though this Court should be to interfere in revision where the decision of this 


question 3 issue really depended upon the exercise of the discretion vested in the 
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lower Court, this would appear to be a case where that discretion was exercised or 
an erroneous assumption, for which there was no real basis at all, that the res- 
pondent acted in good faith. The paua is allowed with costs.- The order of 


the learned District Judge in E.A. No. 23 of 1956 is set sia a 
RM — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justiog PANOHAPAKESA AYYAR. 


Jagannatha Iyengar (died) and another -© Petitioners* 

; D. 

S. P. Mariappan Chettiar l .. Respondent. 
Evidence Act (I 872), section 116—Estoppel—Lessor and lessee—U: mortgage under 

is re ee EN God Nek ty ou een o uae od Loe oP re Corte Rah 


wowld exxre after such notice. 

Where the lessor and the lessee received notice from the true owner that the usufructuary mort- 
gage under which the lessor was in possession had been declared invalid by a Court, the plea of estoppel 
under section 116 of the Evidence Act would not enure after such notice. 


But the lessee would be liable to pay the rent to the lessor till they receive the notice from the 
true owner. 

Petition under section 115 of Act V of soe praying the High Court to revise 
the Decree of the Court of the Additional Subordinate Judge of Ramanathapuram 


at Madurai in A.S. No. 97 of 1951 preferred against the Decree of the Court of the 
District Munsif of Srivilliputtur in O.S. No. 107 of 1950. 


A. Srirangachariar, for Petitioners. 
R. Desikan, for Respondent. 
The Court delivered the following 
` Jupomenr.—This is a petition by one Jagannatha Ayyangar, since deceased, 
the plaintiff in O.S. No. 107 of 1950 on the file of the District Munsif’s Court, Sri- 


villiputtur, for revising and setting aside the judgment and decree of the Additional 
Subordinate Judge of Ramanathapuram at Madurai in A.S. No. 97 of 1951. 


The facts are briefly these : The petitioner had filed O.S. No. 107 of 1950, 
originally as a Small Cause suit, for recovery from the respondent Mariappa Chettiar 
a sum of Rs. 227-12-3 as arrears of rent due to him for a shop rented out to the res- 
pondent on a rent of Rs. 5 month. That shop had been usufructuarily mort- 

to the petitioner by the Jeer of the Mana Mamuni Mutt of Srivilliputtur 
or a period of five years from 23rd May, 1941, fora sum of Rs. 550, without, however, 
obtaining the sanction, under section 76 of he Madras Hindu Religious Endowments 
Act. On that ground. the aay mortgage in favour of the petitioner was 
held to be void, on 31st March, 1945, the sub-Court of Ramanathapuram at 
Madurai (Exhibit B-1), and this was Coated this Court on 6th October, 1950, 
in AS. No. 544 of 1945 (Exhibit B-2).. On gth August, 1945 notice was given 
to both the petitioner and the respondent by the Mutt stating that the Mutt conti- 
nued to be entitled to the mortgaged property and asking the petitioner to surrender, 
the othi and the respondent to surrender his tenancy rights. The ndent was 
afraid that he would be evicted from the shop and, being a businesslike Chettiar, 
he wanted to continue in the shop and attorned to the Mutt on or about 12th August, 
1945. The petitioner did not reply to the Mutt’s notice, and kept quiet, obviousl 
because he had no valid reply an Was awaiting the deao of “his Court in thé ° 
pending appeal, in the forlorn hope that this Court might upset the first Court’s 
decision. No such thing happened. As already stated, the first Court’s decision 
was confirmed by this Court, and the othi was held to be void, on 6th October, 1950. 
In spite of this perfectly correct legal position, the petitioner felt highly aggrieved. 
that he had parted with Rs. 550 of his to the Mutt in the belief that the othi was 
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valid and was now faced with the loss of his money. He did not succeed in making 
the Hindu Religious Endowments Board ratify the ciki. He filed this suit against 
the respondent on the ground that the respondent having ted the lease from 
him and treated hi landlord, was estopped from denying hig title till he had 
surrendered possæfion of the shop to him, or till he was actually evicted therefrom 
in due cdurse of law by the rightfal owner, the Mutt, or was deemed to have been 
so evicted. The trial Court upheld the plea of estoppel to the full extent, and de- 
creed the suit in full. I may add here that the suit, though filed originally as a 
Small Cause Suit, was converted into an original suit owing to complicated questions 
of title regarding this shop being involved in it. The respondent took the matter in 
appeal, and the learned Subordinate Judge reversed the judgment and decree of the 
trial Court, holding that the decision regarding the voi of the othi was binding 
on the petitioner, who was a co-defendant along with the Manavala Mamuni Mutt, 
as there was a conflict between the pleas of the defendants and it was necessary 
to resolve the conflict. The curious thing is that the trial Court decreed the suit 
in full, and the lower appellate Court dismissed the suit in full, whereas the correct 
course lay between these two extremes. During the pendency of this Civil Revision 
Petition, the petitioner died, and his legal representative been brought on 
record. 


I have perused the records, and heard the learned counsel on both sides. Mr. 
Sri iar, learned counsel for the petitioner and Mr. Desikan learned counsel 
for the respondent, have ed the case fairly and squarely. Mr. Srirangachariar 
did not any longer contend that the petitioner’s othi would be valid and could be 
enforced. Mr Desikan fairly conceded that till the respondent received the notice, 
on 12th August, 1945, he had not taken advantage of the judgment dated gist March, 
1945, holding the othi to be invalid, and given notice to the petitioner that he felt 
himself bound by that judgment, a under ap and would pay the rent 
only to the Mutt, the rightful owner. deed, till he received the notice on rath 
August, 1945 he was happy, as he need not pay the rent either to the true owner 
or to the othidar whose othi had failed. 


Three questions arise for decision in this Civil Revision Petition. The first 
is whether the petitioner, who admittedly lost his title under the othi, could claim 
the rent from the respondent, simply sieht on the estoppel under section 116, Indian 
Evidence Act, for the whole suit period. The second is whether he could not claim 
at least the rent for six months, from 12th February, 1945, till 12th August, 1945, 
or Rs. 30, from the respondent, since neither he nor the respondent had received 
any notice from the true owner till then, and both had gone on the basis of the lease 
between them, and were awaiting the result of the appeal pending in this Court. 
The third is whether the ndent was bound to actually surrender possession 
to the petitioner even after the notice of the true owner to the petitioner, which 
the petitioner dared not answer, and after the true owner was threatening him 
with eviction in case he did not attorn to him. I am of opinion that #1 rath August, 
1945, the respondent was bound to pay the rent to the petitioner, who had given 
the lease to him, as he had not received any notice from the true owner, and had 
not also surrendered his possession to the petitioner fearing that his title would not 


* hold good after the judgment of the trial Court ae March, 1945, and had, 


of course, not been evicted. Mr. Desikan had no valid contention to urge i 
this. So, the suit should have been decreed against the respondent for this sum 
of Rs. go. 


But I cannot agree with Mr. Srirangachariar, for the petitioner, that the es- 
toppel under section 116 of the Evidence Act would enure even after the petitioner 


and the respondent had both got the notices from the true owner, and the petitioner 
had not dared to reply to that notice, and the respondent was threatened with evic- 
tion by the true owner unless he ‘httorned to him. A lea e by an unauthorised 
person, of p rans over which he has no title, to another will not entitle him 
to receive the rent stipulaied under the lease for all time to come. If that were 
50, impoşjors will begin executing le.ses over public and private properties, over 
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which they have not the least claim or title, and rely on section 116 of the Evidence 
‘Act which will become a snare and a trap, instead of a shield :-nd a defence, to 
honest persons as it is intended to be. I am satisfied thdt the respondent really 
feared eviction by the true owner if he did not attorn to EN he had received 
the notice on 12th August, 1945. Mr. Sri i cd Wgt the respondent 
did not give notice to the petitioner about the notice he had received, antl take his 
instructions, and ask him to take appropriate steps against eviction by the true owner. 
This argument would have had some force if the petitioner himself not recewed 
a notice from the true owner at the same time. The respondent was doubtless 
aware that the petitioner had also received such a notice from the true owner and 
was keeping quict as he had nothing to urge and was only hoping for a réversal 
of the trial Court’s judgment by this Court. So there was no purpose served by 
the respondent’s going to the petitioner and asking his advice or directions. The 
petitioner was taking no action while the true owner was threatening eviction 
unless the respondent attorned to him. A real threat of eviction believed in by ‘the 
respondent would be enough justification for the respondent’s attornment, and will 
make it not a voluntary act on his part but an act necessitated by the exigencies 
of circumstances. 


In the end, therefore, I modify the judgments and decrees of both the Courts 
below, and grant the second petitioner in this Civil Revision Petition, the legal 
resentative of the original plaintiff, a decree for See against the respondent 
‘with interest thereon at six per cent per annum from 26th August, 1949, the date 
of plaint, till realisation, and dismiss the' rest of the suit claim. In the peculiar 

circumstances, I direct all the parties to bear their own costs throughout. 
V.S. —— Order modified. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT':—MR. JUSTICE PANCHAPAKESA AYYAR. 


Muthuswami Naicker and others ; .. Petttioners*® 


U. 
Ramalinga Naicker .. Respondent. 
Civil Procedure Code (V of 1908), sectzon 1 and Order 41, rule 6—Scops of—Restitution under Order 41, 
rule Of secs the tame as in section T44-—Soourity in casts of restitation section 144—Court if bound 
to order. 


In such cases the Court is not bound to er security for the withdrawal of monies due to a party in 
restitution proceedings merely because the other mde has filed an appeal. Each case has to be decided 


Petition under section 1 19 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate jee of Madurai, dated roth July, 1957 
and made in E.A. No. 389 of 1957 in E.P. No. 403 of 1956 in O.S. No. 93 of 1950. e 


T. S. Vaidpanatha Ayyar, for Petitioners. 

S. Ramachandra Ayar and V. S. Ramakrishnan, for Respondent. 

The Court delivered the following 

->o Jopoment.—This is a petition for revising and setting aside the order of the 
Subordinate Judge of Madurai dismissing E.A. No. 389 of 1957 in E.P. No. 403 
of 1956 in O.S. No. 93 of 1950 on his file. That was a petition put in by these peti- 
tioners, under section 151, Civil Procedure aon alone, for directing the respondent, 

Ramalinga Naicker, to give sufficient immovable property, security before drawing 








* CRP. No. 825 of 1957. goth August, 1957- 
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dut the amount of Rs. 2,000 deposited by them into Court as a first instalment by 
way of restitution of the amount of some Rs. 7989'54 in all due to the dent 
by virtue of the first Gourt decree against him in O.S. No. 93 of 1950, S urt, 
Madurai, having been yet aside by this Court in appeal (A.S. No. 480 of 1952). The 
petitionet’s case t they had filed L.P.A. No. 41 of 1956 in this Court against 
the judgmant and in A.S. No. 480 of 1952, and that, though the sta applica- 
tion in that L.P.A. had been dismissed by a Bench of this Court, to which I too was 
-a pafty, the respondent who was alleged to be a man of no means, should be made 
to give immovable property security for the Rs. 2,000 put into Court before he 
drew it out. It is represented to me by Mr. T. S. Vaid tha Ayyar that the 
ibalance of Rs. 5,989.54 has also been since deposited into the trial Court under an 
order of Ramaswami, J., dated 29th July, 1957, ina C.M.P. in this Civil Revision 
Petition as a condition precedent to stay of execution. 


ge perused the records and heard the learned counsel for both sides. 
Mr. Vaidyanatha Ayyar strongly relies on the wording of Order 41, rule 6 (1), Civil 
Procedure Code and says that the Court shall order security as a condition pre- 
cedent to the withdrawal of even moneys in restitution as word. “restitution” 
is found in that rule. Mr. Ramachandra Ayyar, learned counsel for the n- 
dent, pointed out that the petition itself was filed only under section 1 51, Civil 
ure Code, and not under Order 41, rule 6, Civil ure Code. I do not 
consider this an impediment in the way of Mr. Vaidyanatha Iyer’s relying on Order 
1, rule 6, Civil Procedure Code, if it will helphim. In modern times, the mere 
fa that a section of law rightly applicable to a matter is not quoted, and another 
section of law not so clearly applicab ¢ to the matter is quoted, will not bar the party 
from relying on the right section of law, if it is not to irrelevant, or unconnected 
with the previous section. After all it is the Courts which lay down the law and 
are supposed to be the reservoirs of law and not parties who file petitions. But 
the diffeulty facing Mr. Vaidyanatha Ayyar is that Order 41, rule 6, Civil Procedure 
‘Code, will also not help him in the circumstances of this case, which is a case of res- 
titution under section 144, Civil Procedu e Code. Section 144, Civil Procedure Code, 
‘says that where and in so far as a decree is varied or reversed, the Court of the first 
instance shall, on the application of any party entitled to any benefit by way of res- 
titution or otherwise, cause such restitution to be made, as will, so far as may be, 
Place the parties in the position which they would have occupied but for such decree 
‘or such part thereof as has been varied or reversed, and that for this p , the 
Court may make any orders, including orders for the refund of costs ead for the 
payment of interest, damages, compensation and meme rofits, which are pro- 
perly consequential on such variation or reversal. It need hardly be pointed out 
that there is a tremendous difference between drawing out the money of another 
put into Court for averting a sale in execution or a decree passed in one’s 

vour, and one’s own money put back into Court by the other party after the wrong 
‘decree in his favour has been reversed in app The word “ restitution” in 
Order 41,°rule 6, Givil Procedure Code, relied on by Mr. Vaidyanatha Ayyar 
occurring in the clause “ uire security to be taken for the restitution of any pro- 
perty which may be or has taken in execution of the decree” has no reference 
at all to the restitution proper in section 144, Civil Procedure Code, It means 
that when a party in whose favour a decree bas been passed wants to take the money 
‘deposited by the other party to avert a sale in execution of that decree, when an 
appeal is pending, suitable terms may be imposed on such withdrawal. The thing 
is quite different when pe ole is only trying, as in this case, to draw out one’s own 
amounts put in by the other side, by way of restitution. Mr. Vaidyanatha Ayyar 
urged that the money cannot be termed to be respondent’s money, as under the 
the first Court’s decree, which has been set aside, the money was the petitioner’s. 
The argument is unconvincing. No decree of a trial Court has any existence in 
law when it has been set aside in ap , any more than a conviction of a trial Court 
when it has been set aside in ap and an acquittal has been recorded by the ap- 
pellate Gourt. When only restitution is prayed for, in other-words, it is only a ques- 
tion of getting back one’s own moneys put into Court because of a wrong decree, 


ye 
1 


410 E THE MADRAS LAW JOURNAL REPORTS. [1958 


e 
the question of the solvency of the person who wanted to draw it out is not very 
relevant. He was the person who put the money into Court and he had 
right to draw it out when the decree which compelled him to put into Court has been 
set aside and restitution ordered and the money put backypto Court’ by the party 
macy bales itout. Simply because an L.P.A. has been by the petitioners, 
and there is said to be a chance of their succeeding in that a , it ix DO reason 
to dep ive the ndent of his right to take his money in the meanwhile. It is 
not proved that the ndent is such a down-and-out pauper, as was stafed by 
the petitioners, or ‘Hat he will sell away the rest of his properties. But as stated 
above, even if he is a pauper, he will be entitled to draw back Ais own moneys, by 
way of restitution, valica security. There is no decree of any kind against him 
now, and no attachment or other order binding the money. So under the law he 
will be entitled to draw it out without security. The rulings relied on by Mr. Vaid- 
hea ha Ayyar, namely, Dhirendra Nath v. Sailay Kumar}, and Rukmani v. Subramania*, 

ve no relevancy to the facts of this case and will not apply here. Each case 
has to be decided on its own merits. 


Mr. Vaidyanatha Ayyar lastly urged that the petitioners are to pay 
interest to the respondent for the period the money lies in Court on his failure to 
furnish security. But that will mean a forced loan of the money by the respondent 
to the petitioners, which no Court in this country has yet the power to order. Nor 
can I see why a man, who need not give any security for drawing out his own moneys, 
should be forced to lend the moneys out to his opponent, who got a wrong decree, 
subsequently set aside in appeal, though there is an L.P.A. pending. It must be 
noticed also that in the L.P.A. stay was refused by the Bench to the petitioners. 
It is not as if any valuable properties of the petitioners are awaiting sale now, and 
valuable properties may be sold tor a song The entire money due to the respondent 

way of restitution has been deposited into Court. So the only question now is 
whether the respondent ought to ish security for drawing out his own moneys, 
and that question must unhesitatingly be answered, in the circumstances, pee 
negative and in favour of the respondent and against the petitioners. 


This Civil Revision Petition deserves to be and is hereby dismissed with costs. 
R.M. a Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—JUSTIOnN BALAKRISHNA AYYAR. 


R Subramania Odayar .. Petitioner* 
v. 
Board of Revenue by Commissioner of Land Revenue, Com- 
mercial Taxes, Prohibition and Transport, Madras and 
another .. Respapdents. 


Modras Cinemas Regulation Act ade 55), Rules under, Ruls 109 (1)—Appticability and construction — 

mein folate gh ‘al tec h epi a by Board ee ee T 
es OR A e a eara E of India (1950), pag ee i. 7 
High Court—Rale 4, of the Rules under Cinemas Act—If binds High Court. 


Rule 109 (1) of the Rules framed under the Madras Cinemas Regulation Act CX of 1955, applies: 
only to a licence granted under that Act. A licence granted under the Madras Places of lic 
Resort Act (1888) is not a licence the renewal of which without a break is prohibited by rule 1o09 (1). 
It ma be that in substance a licence issued under the Act of 1888 is just the same as one issued un 
the Cinemas Regulation Act, but it cannot be said that it a a Licence to which rule tog Ti) 
framed under the Cinemas Regulation Act in terms applies, 


The word “site” can properly be used to describe cither the exact extent of land occupied by a 
building, such as a shop in a baraar, or the larger area of which such extent forms part, s.g., a factory, 
the site of a college or the site of a hostel. In the latter case the word “site ” can properly include 

TE eee 





1. ALR. 1940 Cal. 582. ; 2. (1940) 1 MLJ. 367: I.L.R. (194q) Mad. 420.. 
W.P.. No: 967.0f 1957- : ` reth February, 1958. 
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not merel the actual extent of land on which the building stands, but also the ground 

it. In what sense the word is used would depend pen theese The word “site ” in rule 109 (1 

cf the Rules framed under the Cinemas Regulation Act has to be construed in relation to the 


survey fields or sub-divisions of survey fi by 
ahiftmg the cinema-shed to another survey field or sub-division in the area covered by the earlier 
licence. Tt cannot be said that because the sub-divisions are different the sites too are dj t 


Where a particular field is open as between two applicants, the Board of Revenue is entitled to 
make a selection and where it is not shown that in ing the selection the Board hes 
been influenced ions extrancous to the statute, the decision cannot be interfered with by 


Semble: Rule 4 of the Rules framed under the Madras Cinemas Regulation Act making 
decision of the Government on the question of interpretation of the rules under the Act final connot 
bind the High Court when it exercises its powers under Article e26 of the Constitution. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certlorarl calling for the records relating to the 
order of the Commissioner of Land Revenue, Commercial Taxes, Prohibition and 
Transport, resenting Board of Revenue Madras, dated 9th November 


S. Mohan Kumaramangalam, for Petitioner. 

The Additional Government Pleader (K. Veeraswamy) for 1st respondent. 
R. M. Seshadri and S. Baskaran, for 2nd Respondent. 

The Court made the following 


Orpgr.—On 2oth February, 1956, the Additional District Magistrate of Tiru- 
chirapalli issued a licence under Sepia 7 of the Places of Public Resort Act, 1888 
to the Manager of the Ka'a Touring Talkies, permitting him to ut up a tem- 

rary cinema-shed on S.F. Nos. groft, 310/2 and 245/1 of Melakalkandar 
Kotta. Village, hamlet of Alathur. April 1957, the Collector of Ti i 
palli issued what is described as a ‘ no-objection ’ certificate to the proprietor of 
the same talkies in respect of S.F. No. 310/1 of Alathur Village. This meant 
that subject to the other uirements of the statute in that behalf being satisfied 
a temporary cinema could be constructed and run in S.F. No. gio/t of Alathur 
village. In June, 1957, the Collector ted a similar ‘ no-objection ’ certificate 
to the proprietor of the Vani Touring Talkies in respect of a survey field which is 
two furlongs away from S.F. No. groji. One of the rules framed under the 
Madras Cinemas Regulation Act prohibits the grant ofa license to run a touring 
einema if it should be situa'ed within four furlongs of another to which a license 
has already been granted. Since ‘no-objection’ certificates had been granted 
to two sites within about two furlo of each other, the Collector had to decide 
to whom he would give what is called the C Form license, that is to say the license 


ouring ‘Talikes. The Kala Touring Talkies r eean appealed to the Board 


k sct aside the order of 
the Collector and directed the issue of a license to the Kala Touring Talkies. The 


roprietor of the Vani Touring Talkies has filed the present writ petition calling 
a question the order passed the Board. 
Rule 109 (1) of the rules framed under the Madras Cinemas Regulation Act 
read as follows : 
Ld 


rd E 


or 
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S Ro buikling constructed of misian mardis hall bo Iina t wr ET a T 
place for a lod longer man one year: There shall be an interval of three months before the same 
asite is „ ; aoe 
The Collector understood the word ‘site’ occurring in th nd sentence of this 
paragraph as referring to the entire area in respect of whi license had been 
granted. He, therefore, thought that the Kala Touring Talkies could not be given 
the G Form license for the same place since, to do so would have been to contra- 
vene this rule which requires an interval of three months. The Board, however, 
took the view that the word ‘ site’ occurring in this rule applies only to the actual 
extent of land occupied by the cinema-shed and that, therefore, if the cinema shed 
eere haad to another survey eld een tho that field was coverred by an earlier 
license, the prohibition laid down in the rule would not be attracted. 


The word ‘site’ has various meanings. In the Shorter Oxford English 
Dictionary the following meanings have been given to the word ‘site’: . 


“ 1) The place or position L by some specified thing, frequently implying original or 
fixed HOM... eee sass Flare, pos situation ............ a) The situation or position 
of a p town, building, etc. ground or erea which a ding, town, etc., has been 
buil or which is set apart for some purpose. Also, a oc number of plots, of land intended or 

itable for building ”. 


In Stroud it is mentioned : 

“ The term ‘site’, in relation toa building, or other erection, 
to be occupied by such house, building, or other erection, between the level of the potion oF the 
foundations and the level of the bass the walla; (Metropolis Management Act, 1878 (41 and 42 
Vict., C. 32, S. 14). That definition provided for Part I the Metropolis Matag-ment 
& ) was applied to a byc-law le by the Metropolitan Board of ; v. : 

definition is provided for Public Health (Ireland Act) 1878 (41 and 4a Vict, C. 52) S. 41" 

The word ‘site’ can be properly used to describe either the exact extent of 
land occupied by a building or a larger area of which such extent a at ar For 
<xample,when we speak of the site of a shop in a bazaar, it would ordinarily be only 
the site actually occupied by the building proper. But when we speak of the site 
of a factory or the site of a college or the site of a hostel, the word can properly in- 
clude not merely the actual extent of land on which the building stands but also 
the grounds surrounding it. In what sense the word is used would depend upon 
the context. Now, it will be noticed thatin the second sentence of rule 109 (1) the 
expression used is ‘ there shall be an interval of three months before the same sits 
is again licensed.’ The word ‘site’ in that sentence is used in relation to the word 
license and must be construed in relation to that word. This means that when 
a license has been granted for a specified extent of land a license for it cannot be 
granted again except after an interval of three months. It makes no difference 
whether the land for which the license was first granted comprises only a ral of 
a survey field or whether it comprises several survey fields. Where the prior license 
covers a number of survey fields or sub-divisions of survey fields, the prohibition 
created by this rule cannot be evaded by shifting the cinemasshed to another survey 
field or sub-division in the area covered by the earlier license. The argument that 
since the sub-divisions are different the sites are different will not avail. The cons- 
truction put upon the word ‘ site’ by the Board appears to me to be clearly wrong. 


Rule 4 of the rules framed under the Madras Cinema Regulation Act runs as 
follows: 

“Tf any question arises as to the interpretation of these rules otherwise than in connection with 

the prosecution for an offence, the question shall be referred to the Government whose desht 
thereon shall be final ”. 
There was some argument as to the scope and extent of operation of this rule. 
Into that matter, I do not consider it necessary to go now since it is very clear to 
me that that the rule cannot bind this Court when it exercises its powers under 
Article 226 of the Constitution. 


SSS ee eS oe Se eS ee 
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Though the construction put upon the word ‘site’ the Board is erroneous, 


it was, however, right jn that there was no | se to the grant of a G 
Form license for the location - 998 cinema-shed in S.F. No. 310/1, because the license 
which had been issu was not a license grant ie the Madras 
Cinemas Regulatie® Act. Peer license had been granted under the Places of 


Public Refort Act and, therefore, it is not a license the renewal of which without 
a break is prohibited by rule 109 (1). 


Mr. Mohan Kumaramangalam argued that though the previous license was 
under the Places of Public Resort Act, it was, if we look into the substance of 
the matter, just the same as a license issued under the Cinemas Regulation Act. 
There is some point in this. But at the same time since it cannot be said that 
this is a license to which rule 109 (1) in terms applies, we cannot say that the 
previous license was one issued under this Act. This means that the field was 
op as between the Kala Touring Talkies and the Vani Touring Talkies and 

Board was entitled to make a selection between them. It has not been shown 
that in making its selection the Board was influenced by considerations extraneous 
to the statute. That being so, its order cannot be interfered with. The petition 
is dismissed, but in the circumstances of the case without costs. 


P.R.N. — Patition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. P. RAJAGOPALAN, Officiating Chief Justice AND Mr. Justro 
RAM AGHANDRA AYYAR. 
Venkatasubbaraya Ayyar alias Papier and others .. Appellants* 
v. 
State of Madras and another .. Respondents. 
Madras Es Abolition and Conversion » Section T 0 
pre sag mri Gatien m Ae Thode et Easy mend pA a F pe G 
sub, ee under s VE v 


)— —Liabi —Dstermination—Claim based —Substatnabrli 
1918) italy or ids reat” Raat” Madras Braies Lend det (I ef 1908), en S 


Where in the case of a which was an estate village, the mode of payment of Thirishvekam 
allowance to the holders of the hirubvelnn grant was by adj what was payable to cach of tho 
o pem the estate, the permanent 
P ich such hE maa Ligbaltica of the grariees fal T be Erena by ths paa ct the 


` holdings in the Pike Melia he pant baa ed etermin a TN 
that Act. SE Epa (ii) of the Act which alone governs the liability of the holders of the grant 
furnishes no basis for a either on the old contract between the holders and the grantees 


or upon any claim independent of that, that what is payable to them as Thirishvekam should be 


The expteasion “ rent ” has to b° construed with reference to the definition in the Estates Land 

Act, 1908, “rent for the use of the land held for the purposes of agriculture.” 

' (1957) 2 ML.J. 162, affirmed. 
Appeal under Clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice gl cee Ayyangar, dated 1gth November, 1956 and made in the 
exercise of the Special Original Jurisdiction of the High Court in W.P. No. 986 of 
1955, presented under Article 226 of the Constitution of India to issue a Writ of 
‘ari calling for the records from the Collector of Salem in L. Dis. 357-39/55s 
edated 26th November, 1955, and quash the order of attachment of the stan crop 
in the petitioner’s lands on pattas Nos. 4, 7, 9 and 11, in Papanaickenpatti Village, 
Dharmapuri Taluk, Salem District, 


P. S. Ramachandran, for Appellants. 

The Additional Government Pleader (K. Vesraswam:) for Respondents. 
*Writ’ Appeal No. 48 of 1957. 1gth February, 1958. 
t (1957) # MLL.J. 162. 
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The Judgment of the Court was delivered by 
Rajagopalan, O.C.F.—We are in entire agreement with the reasoning and the 
conclusions of Rajagopala Ayyangar, J. That the ap wereentitled to the 
Thirishvekam grant was never in dispute. It was co n ground that the 
mode of payment of the Thirishvekam allowance, to which the llants and their 
predecessors-in-title were entitled, was by adjusting what was payable to each of the 
sharers of the Thirishvekam grant to what wes payable by him as rent on the hold- 
ings he held in the estate. The Thirishvekam grant was one-sixth of the beriz ôf the 
village of Papanaickenpatti. So long as Papanaickenpatti was an estate village, 
the pa nanen patta, under which this adjustment was issible with reference to 
the holding of each of the appellants, was enforceable and it was so enforced, «.g., A.S. 
No. 26 of 1911 on the file of the District Court, Salem. But now the rights and lia- 
bilities of the appellants in relation to Papanaickenpatti, which was one of the 
vanes in the estate, are governed by the provisions of the Estates Abolition.Act. 
The liability to pay rent on the holdings in the ion of the appellants has to 
be determined under section 23 (a) (ii) of that Ae As Rajago Ayyangar, J., 
pointed out, the expression “rent” to be construed with reference to the defini- 
tion in the Estates d Act “rent for the use of the land held for the purpose of 
iculture.” We agree with the learned Judge that section 23 (a) (ii), which 
one governs the liability of the appellants, furnishes no basis fora claim, either 
based on the old contract between the landholder and the appellants or upon any 
claim indepencent of that, that what is payable to them as Thirishvekam should be 
rae towards the rent payable under the terms ofsection 23 (a) (ii) of the 


The appeal fails and is dismissed. There will, however, be no order as to costs. 


The learned counsel for the appellants desires us to point out that the rights of the 

appellants as ns entitled to the Thirishvekam inam can in no way be affected 

the determination of their liability to pay rent which, as we pointed out, is govern- 
only by the terms of section 23 (a) Gi) of the Act. 


P.R.N. —_—_— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justia BALAKRISHNA AYYAR. 


M. T. Viswanathan Chettiar by Power of Agent Balasubramania 
Iyer .. Petitioner" 


v. 

Munian Samban and others ' .. Respondents. 
Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV , Sections 6 and 

cability and scope of icati for tin of foe bre fixation of fais rend Waram 


Sor payment per cent. of gross executed before Act—If becomes totally void gn coming into 
force of Ait Bagh of to claim 40 per cont. in kind until fixation of fair rent. 

It cannot be held that section 7 of the Madras Cultivating Tenants t of Fair Rent) Act, 
1956, would come into operation only after the fair rent had been fixed. o so hold would mean 
that till the fair rent is fixed—and the process might take considerable time—the tenants could remove 
the entire crop and the landlord would be without any visible remedy. = 


Where a cultivating tenant had executed waram chits in favour of his landlord un i 
to pay rent at 60 per cent. of the produce, it cannot be held that so far as the tenant is con 
the t entered into by becomes totally unenforceable on the coming into force of Act. 
of 1956. Only those portions of the agreement which are repugnant to the Act would be 
superseded by the Act ; in other respects the agreement would prevail with the result that the land- ° 


landlord would be entitled to 40 cent, of the gross produce, instead of the 60 per cent, to 
im the waram chit, on the basis of the tion that contract voluntarily entered into 
the parties is a fair and reasonable onc, by reason of section 4 of the Act, the proportion of 


Go per cent. has to be altered into 40 per cent. It may also be presumed that a given year would be a 
normal year in the absence of proof of exceptional circumstances, and that the crop obtained in that 
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Petition under section 11 of the Madras Act XXIV of 1956 praying the High 
Court to revise the order bf the Court of the District Munsif of Sirkali (Rent Tribunal, 
Sirkali) dated 31st A t, 1957 and made in R.T.A. Nos. 1, 2, 3 and 4 of 1957 
(P. Nos. 343, 3395 d 341 of 1957, Rent Court, Mayuram). 


G. R. Fagadisan and T. S. Srinivasan, for Petitioner. 
$. Mohan Kurmaramangalam and K. V. Sankaran, for Respondents. 


The Court delivered the following ' 

Jupcment.—It is convenient to deal with all these four Civil Revision Petitions 
together. The petitioner is a landlord and the respondents are his tenants. In 
February, 1953, they executed waram chits in his favour undertaking to pay rent at 
60 per cent. of the gross produce. Year after year the crop was being divided on the 
ground at this rate. After Madras Act XXIV of 1956 came into force the respondents 
repudiated the provisions of the waram agreements they had entered into and wanted 
to convert their engagements into leases. They sent to the petitioner draft lease-deeds 
unilaterally fixing the rent ata certainrate. Not unntuarally the petitioner refused 
to accept their proposals. Subsequently in 1957 the respondents harvested the crops 
and, according to the petitioner, removed them without notifying him. There is no 
doubt that they did not share the crop on the thrashing floor. The petitioner there- 
upon filed four petitions before the Rent Court under section 6 of Madras Act 
SEXIV of 1956. He asked for three reliefs. One was for division of the pro- 
duce between himself and the respondents. The other was for assessing and fixing 
the amount of y due to him. And the third was for directing the respondents to 
deliver the paddy so fixed. ‘ 


Before the Rent Court the petitioner stated that he did not want fixation of fair 
rent under the Act and that what he wanted was only a division of the produce in the 
ratio of 40 : 60 which is the ratio fixed by statute. The Rent Court took the view 
that the petitioner was not entitled to an order directing that he should be given 40 
per cent. of the produce of that particular year. According to the Rent Court section 
4 of the Act would come into tion only after the fair rent had been fixed under 
the Act and not before. Since the petitioner had stated that he did not want fixation 
of fair rent the Rent Court dismissed the petitions. 


On appeal the learned District Musnif took the view that so far as the tenants 
are concerned the ents they had entered into, became totally unenforceable. 
He also considered that the petitioner could not ask for 40 per cent. of the gross pro- 
duce without asking the Court to ascertain the fairrent. In he result, he dismissed 
the appeals. The petitioner has come to this Court. 


In certain respects Act XXIV of 1956 is hard to understand, Ideas have been 
incorporated in it which have not been fully thought out and the consequences there- 
of provided for. The rent Court took the view that section 7 would come into opera- 
tion only after the fair rent had been fixed. There is something to be said for that 
point of view, but, if it were correct it would mean that till the fair rent is fixed—and 
the process might take considerable time—the tenants could remove the entire crop 
and the landlord would be without any visible remedy. Such a result should, ifit is 

ible to do so, be avoided. It is noticed that though section 7 prohibits a tenant 

removing any portion of the produce in such a manner as to prevent the due 
division thereof no penalty appears to be attached for disregard of this provision. 


e% Ido not share the view of the learned District Munsif that so far as the tenants are 
concerned the agreements which they had entered into with the petitioner in 1953 
became wholly unenforceable. As I read the Act only those portions of the agree- 
Se eer eae by it ; in other respects the 
agreements would prevail, which means that petitioner in the case would be 
entitled to have his rent paid in kind. ' 


The question that really arises is what is to be done pending the fixation of 
E AE iene ormally one may start on the basis that a contract 


| 
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that the parties have voluntarily entered into is a fair and reasonable one. In 
this particular case the proportion in favour of the land]drd was originally fixed 


at 60 per cent. By reason of section 4 of the Act that cent. bas to be al- 
tered to 40 per cent. One may also presume, unless it ap that there have 
been. exceptional circumstances, that a given year was a no year., The crop 


obtained in 1957 may therefore be presumed to be a normal crop and the peti- 
tioner is entitled to 40 per cent. of a normal crop. ° 


In the circumstances I would set aside the decision of the courts below and. 
remit the matter back to the Rent Court for determining what the gross produce 
was which each of the respondents realised from the land in 1957. The respon- 
dents were bound to deliver to the petitioner 40 per cent. of the grain in kind. 
But, owing to lapse of time it is impossible to require them to deliver the grain 
in kind. All that they can be now required to do is to pay the price of that 
grain. In determining the date as on which the price of the grain is fo be 
determined it is difficult to avoid a certain amount of arbitrariness, but some 
date has nevertheless to be fixed. The Rent Court will fix the price as on 
1st October, 1956 and 1st February, 1957. The ondents will naturally get 
credit for the deliveries of grain they have made. e value of the grain so deli- 
vered will be as on the date on which the deliveries were made. If the respondents. 
have made any over-payment they will naturally get a refund. The petitioner 
will get his costs in this Court. 

P.R.N. —— Petition allowed ; Order set aside. 

IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 
- Present :—Mrx. Jusriak RAJAGOPALA AYYANGAR. 
M/s. Artisan Press Ltd., (a Liquidation) by its Liquidators 
R. Natarajan and S. Bupathi ..  Patitionsrs* 
v. 
The Income-tax Appellate Tribunal, Calcutta Bench, at Madras 

and another .. Respondents. 

Income-tax Act (XI of 1922), section 2B8—Applcabiliy—Initiation of proceedings for lazy of penaliy— What 
amounts to. 


To initiate means ‘to orginate or to take the first step’. A direction by the Income-tax Appellate- 
Tribunal to the office to issue a notice to the assessce to show cause why a penalty under section 28 (1) 
(c) should not be levied is certainly a step in the proceedings for levy of a penalty under the section: 
and the Tribunal will have jurisdiction to continue the proceedings even after the order .umder section 
33 (4) of the Act has been made. The fact that the notice under section 28 (g) was actually dated 
and tched at a subsequent date, after the date of the order under section 33 ieee 
the validity of the penalty proceedings if they have been ‘initiated ’ at a time when the Tribunal 
was scized of the amemment proceedings, thus satisfyng the requirements of section 28 (1) of the Act. 


Swoagaminatha Mooppancr and Sons v. Income-tax Officer, IT Circle, Mathurai, (1955) 2, M.L.J. 477, 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will be 
pleased to issue a Writ of Certiorari calling for the records relating to the order of the 
Ist Respondent herein, dated 14th October, 1955, in regard to I.T.A. No. 548 of 1955- 
9p (assessment year 1953-54) on the file of the Income-tax Appellate Tribunal, 

alcutta Bench, camp Madras, relating to the Petitioners and quash the said order. 

G. R. Fagadesa Aypar and T. V. Balakrishnan, for Petitioners. ee 

C. S. Rama Rao Sahib, Special Counsel for Income-tax, for Respondents. 


The Court made the following 

Orper.—Three points have been urged by the learned counsel for the petitioner 
in support of the challenge to an order of the Income-tax Appellate Tribunal im- 
posing a penalty under section 28 (1) (c) of the Income-tax Act impugned inthis writ 


*W.P. No. 28 of 1956. 3gth Nov@mnber, 1957. 


NoLa 


6 
T] ARTISAN PRESS V..I. T. APPELLATE TRIBUNAL (Rajagopala Ayyangar, F.). 417 


petition : (1) that the Appellate Tribunal was functus officio on the date when the 
roceedings for the 1 of ty were initiated ; (2) that there was no identity 

between the party t whom the penalty was levied and the assessee who submit- ° 

ted the incorrect re in which the correct particulars of income were not disclosed; 


and (3) that the offer of the Tribunal levying the penalty did not satisfy the require- 
ments of à judicial order. 


` The order impugned was one by the Income-tax Appellate Tribunal which 
imposed a penalty of Rs. 1000 on the petitioner Messrs. Artisan Press, Limited. 
The concerned assessment year was 1953-54 and the Company had preferred an 
appeal to the Income-tax Appellate Tribunal feeling itself aggrieved by the assess- 
ment order passed by the cer and confirmed by the Appellate Assistant Commis- 
sioner. ‘The appeal was heard on 6th October, 1955 and the hearing concluded on 
7th October, 1955. One of the items of dispute raised before the Tribunal related. 
to a claim by the assessee to deduct certain commissions said to have been paid 
in computing its total income. This payment had been disallowed by the depart- 
mental authorities on legal grounds and the propriety of this disallowance was chall- 
enged before the Tribunal. At the hearing of te appeal, however, the members of 
the Tribunal examined the accounts of the assessee br the p of finding out 
whether the payment had in fact been made. In ing, it may be mentioned, that 
the payment was said to nave been made to one of the directors of the Company by 
name Ponnambalam. The Tribunal examined the ledger and finding that the 
entry in relation to this payment was by way of interpolation, directed the assessce 
to produce the cash-book and supporting vouchers. All these were produced on 
7th October, 1955, on which date, the Tribunal concluded the hearing and comple- 
ted na order under section 33 (4). In the course of this order the Tribunal 
reco : 


“ As, in our opinion, the assessce has concealed its income and has deliberately furnished parti- 
aa ee ee meee a, tgga te matier iet ues oe, a notice under 
Rae eee ng oo the seese to cause why a penalty under section 28 (1) (e) should 
not be imposed.” 


The order under section 33(4) which, as stated before, was dated, 7th October, 1955, 
was despatched to the assessee and was served on him on 13th October, 1955. Mean- 
while in pursuance of the direction contained in the paragraph which I have extrac- 
ted a notice under section 28 (3) was despatched on 10th October, 1955, and was ser- 
ved on the assessee on 10th October, 1955, itself. The assessee (the petitioner here) 
appeared in answer to the notice and qebuniteed the three objections which I have 
mentioned in the opening of the judgment to the imposition of the ty. These 
were overruled and the Tribunal proceeded to impose the penalty of Rs. 1000. Hence 
this petition. 

It would possibly be convenient to dispose of second and third objections before 
dealing with the first. 


The party who submitted deliberately the incorrect return claiming the payment 
of commission was the Artisan Press, Limited. The point urged was that as bo the 
„date of the penalty proceeding this company had gone into voluntary liquidation 
there was no identity between it and the party who submitted the incorrect return. 
This contention is obviously untenable and was properly rejected. A company 
exists until dissolution and merely because its activities are reduced and its commercial 
operations cease and its directors cease to manage it, it does not mean that it ceases to 
exist or that it has become transformed into a new entity. It is still a company, a 
unit of assessment with its identity unchanged. 

The second point urged was that the order imposing the penalty did not dis- 
close that the matter of concealment had been considered by the Tribunal bearing in 
mind the explanation submitted by the company to the notice calling for the assessce’s 
explanation. This in is wholly without substance because nothing more was 
urged if the answer an assertion of the reality of the payment. e fact that 
the Tribunal had prima facis satisfied themselves regarding the concealment before the 


f 
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imposing the 
the notice to show cause should be preceded by a prima facie sa 
concealment. If the Tribunal found that no further explanatio 
stage of objection than at the stage of the hearing of the appeal when the enfire matter 
was discussed, they could do nothing else than to repeat their previous order and 
that is what happened in the present case. i 


under section 33 W could not be a ground for questioning t 


The objection as regards the jurisdiction of the Tribunal to pass the order was 
rested on the terms of section 28 as explained by the decision of this Court in Sivaga- 
minatha Moopanar & Sons v. I.T.O., I Circle, Matiwrait, The passage relied on read : 


“Tn our opinion the proceedings for the levy of a penalty must be initiated by an authority when 
such authority was in scisin of the assessment or other i in the course of which it is found 


The point was that the order under section 33 (4) was passed on 7th October, 
1955, When the assessment proceedings before the Pbunal terminated. The notice 
under section 28 G) was dated roth October, 1955 and on this account it was conten- 
ded that on the date when this notice was issued the Tribunal had ceased to have 
jurisdiction to issue the certificate. 


The Tribunal rejected this contention bya line of reasoning which Jam unable to 
endorse. They stated that as the order under section 33 (4) was served on the assessee 
only on 13th October, 1955, the assessment proceedings must be taken to have been 
continued till that date, and that as the notice under section 28 (3) was served on the 
assessee on 10th October, 1955, itself the terms of section 28 (1) and the passage in the 
decision I have extracted earlier were satisfied. This reasoning, however, ignores the 
fact that the order of the Tribunal under section 33 (4) was effective from the date of 
its issue and did not d d for its validity or operation on its service on the assessec. 
The date of service on the assessee though it may be relevant for any proceedings such 
as those under section 66(1), etc., is wholly dea for the matter under discussion. 
The accident therefore that the order issued on 1oth October, 1955, was served ear- 
lier than the order in the appeal, dated 7th October, 1955,cannot be any proper basis 
for holding that the assessment p ings before the Tribunal continued till roth 
October, 1955, to enable the Tribunal to take proceedings under section 28 on the 
amæce. 


On the facts of the present case, I have reached the conclusion that the penalty 
proceedings were initiated at a time when the Tribunal was seized of the assessment 
me In the first place even in the order under section 33 (4) the Tribunal 

made it clear that they were issuing a notice under section 28 (3) to the assessce. 
The matter did not stop with this, for I find from the records of the Tribunal which 
have been called for in pursuance of the rule nisi issued in this case, that on 7th 
October, 1955 itself they passed a direction to issue notice to the assessee under sec- 
tion 28 in conformity with their order in appeal. No doubt the office p ae 
draft of the notice only on roth October, 1955, which after being approved by the 
members of the Tribunal was despatched on the same day. The order in the notes 
paper, dated 7th October, 1955, was in my judgment, the initiation of the 
penalty pro ings. “To initiate” means to “originate ” or “to take the first step” 
and even if the paragraph in the order under section 33 (4) which I have extracted ° 
is not itself the initiation or the first step in the proceedings, the direction to the 
office to issue a notice on 7th October, 1955, was certainly such a step. The terms 
of section 28 (1) were thus satisfied and the order impugned was within the juris- 
diction of the Tribunal. : 





, 
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In this view, I have not considered it necessary to deal with the other contentions 
which Mr. Rama Rao §aheb urged in support of the legality of the impugned order. 


The petition fails ghd is dismissed with costs. 

Counsel’s fi . 150. 

RM.” — Petition dismissed. 

* IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice BALAKRISHNA AYYAR. 


Kuppuswamy .. Petitionsr* 

U. 
N. Ketty Muthu Goundan .. Respondent. 

adras District Municipalities Act (V , sections and 45,—Electoral rolls for municipal 
ene fF cee os kis tin ee E 


Ruls o— Time for presentation of election petition. 

Section 44 (2 of the Madras District Municipal ities 1920, as amended in 1940, takes away 
tho power af the tate Government to give Giectg eae aa lication of electoral 
tolls for municipal el ctlons which they possessed under the former provision. Under the section as it 
stands at present only the State Government is to direct the i of such portions of the electoral 
roll which relate to the Municipality, out of the electoral prepared and revised under the Repre- 
sentation of People Act, 1950. The election authority has no power to add any new names to the list 


and thcir only power is to bring the list in accord with the electoral roll prepared for the relevant 
Assembly Constituency. 

‘The prepositions ‘ of’ and ‘ from’ in rule 2 and the proviso respectively of the Rules framed for 
direction of election disputes under the District Municipalities Act mean the same and the ition 
‘of’ is used sometimes equivalent to ‘ after’. Hence im either case the first day of ing the 
period of seven days fixed under the rule can be excluded. 


Petition under Article 227 of the Constitution of India praying the High Court 
to revise the order of the Court of the Principal Subordiiate Judee and Election 
Commissioner, Coimbatore, dated the 1gth day of November, 1957 and made in 
O.P. No. 472 of 1955. 


K. Narayanaswami Mudaliar and M. Thirugnanasundaram, for Petitioner. 
S. Mohan Kumaramangalam and K. V. Sankaran, for Respondent. 
The Court delivered the following 


Jupoment.—In the second week of October, 1955, an election was held to the 
Municipal Council, Erode, from the 14th ward of that town. The polling took place 
on roth October, 1955. The votes were counted on 11th October, 1955, when it was 
found that Ketty Muthu Goundan had obtained 398 votes while his rival Kuppu- 
swamy had obtained 447 votes. The latter was, therefore, declared duly elected. 
On 18th October, 1955,the defeated candidate filed an election petition to set aside the 
election. On 13th November 1957, the Principal Subordinate Judge and Election 
Comissiorfer, Coimbatore, set aside the election and ordered a fresh election to be held; 
Kuppuswamy has filed this revision petition to set aside the order of the Election 
Commissioner. 


e In order to understand the contentions of the parties it is necessary to mention 
some other facts. Exhibit A-3 is a copy of the electoral roll for the ward and it 
is dated goth May, 1955. Between goth May, 1955 and 11th October, 19 5, this 
roll was revised.. P.W. 1, the Deputy Tahsildar, who was assisting the “Electoral 
Registration Officer” to revise the roll during the period d that out of nume- 
° fous applications for inclusion of names in the elctoral roll 162 were allowed in 
August and September, 1955. On 22nd August, 1955, the Inspector of Municipal 
Councils and Local Boards, Madras, wrote hibit A8 to the Municipal 
Commissioner, Erode, directing him, 
< repective of the time of receipt, as ahd when amendments (to the electoral roll) are received 
they shoul be duly published and incorporated in the proper place in the Municipal roll ”. 


* AR.P. Yo. 1670 of 1957. gist February, 1958. 
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On 23rd September, 1955, however, the Government of Madras, issued an re 
Exhibit A-10 in which they said, 


“The Government hereby cancel the orders in the memorandum | erred to abdve and direct 


the Municipal Elections Officers (Municipal Commimioners) forthwith publish under section 
44 (2) of the Madras District Municipalities Act, 1920, any amendment to ectoral roll for any 
ferritorial constituency of the Madras Legislative Amembly that may be received fom the Electoral 


Officers, until the ensumg elections to Municipal Councils are over”. 


They also directed the Inspector of Municipal Councils and Local Boards to- 
cancel forthwith his instructions in Exhibit A-8. The Commissioner received a 
copy of Exhibit A-10 only on 26th September, 1955. But in the meanwhile, i.¢., to 
say on the 23rd itself 84 voters had been added to the list. The Election Commissioner 
took the view that these 84 persons had been wrongly included and that they were 
not entitled to vote on roth October, 1955. As the difference between the votes 
secured by the competing candidates was only 41 he further held that the result of the 
election had been materially affected by reason of the mistake committed by the 
election authority. In the result he passed the order complained of. 


Madras Act II of 1947 substituted the following sub-section for the previous 
provision in section 44 (2) of the Madras District Municipalities Act : 

‘The ecutive aúthority or any person auttiorised by the election authority in this behalf shall 
prepare and publish in such manner at such imes as the Provincial Government may direct, the elec- 
toral roll for the municipality or the alteratians to such roll.” 

It will be noticed that this sub-section empowered the Provincial Government to. 
give directions in respect of two matters pertaining to elections ; (1) it empowered. 
them to give directions as regards the manner of publication of the electoral rolls, 
and (2) it also empowered them to give directions about the time-table relating to the 

reparation and publication of electoral rolls. In 1951, this sub-section was replaced 
by another one. That runs as follows : 


eae Ge a a a eae constituencies which consist o£, or 

comipiise the ty or any portion: thereof, sen nme been lished, revised or amended in pur- 
suan the Epi wa cople Act, 1950, an authorised by the election authority 
in this behalf shall publish in such manner as the fata ent may the portions of the 
said rolls which relate to the municipality or of the alterations therein, as the electoral roll for the- 
municipality or as alterations to such roll, as the case may be”. 
This new sub-section deprived the State Government of the power it previously had to- 
give directions relating to the time-table for the preparation and publication of the 
electoral roll. It confined the power of the State Government to one matter, vig., the 
manner of publication. This means that when they issued Exhibit A-1o the State- 
Government had no jurisdiction or authority to tell the election authority that it 
could not include any names. 


If the matter had stood there the conclusion would have been that the names that 
were newly added to the electotal roll had been properly added and thatein conse- 
quence the election is not liable to be set aside. Mr. Mo Kumaramangalam, the 
learned Advocate for the respondent, however, argued that the matter does not stop: 
there at all and that the election authority too had no power to add to the names in 
Exhibit A-3 in the manner it did. He pointed out that in 1955 when the election whiche 
has given rise to the present petition was held the position was this. Under the Repre— 
sentation of People Act, 1950, electoral rolls have to be prepared for all Assembly 
constituencies. Such rolls have also to be revised in the manner prescribed by the- 
Act and the Rules thereunder. The relevant parts or portions of these rolls form 
the electral rolls for the Municipalities and the wards in the Municipalities. The ° 
election authority prescribed under the District Municipalities Act cannot embark on 
any amendments or alterations of the rolls on its own authority. What it has to do is. 
merely to see that the relevant parts or portions of the rolls tally with the electoral roll 
of Assembly constituencies. That is made clear by section 45 of the District Munici- 
pal Act as it was amended in 1950. ‘That section limits i power of the election 
authority to make amendments in the electoral roll “for the purpose of Drogie 
into accord with the electoral roll for the relevant Assembly constituency; But that: 
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is not what the election authority tried to doin the present case. As the evidence 
of P.W. 1 the Deputy Pabsildar shows, between goth May, 1955 and 11th October, 
1955, DUMerous app ns Were received and entertained for inclusion of names in 
the electoral roll for 14th ward. That was beyond the jurisdiction of the election 
authority. The ns added to the roll subsequent to the date of Exhibit A-3 were 
not entitléd to vote at all and their number is very much more than the difference bet- 
ween the votes secured. Py the two candidates. It is impossible to escape the conclu- 
sior that the results of the election were affected by this error. To this reasoning 
of Mr. Mohan Kumaramangalam the learned advocate for the petitioner was una- 
ble to find an adequate reply. I must therefore hold that the conclusion of the Elec- 
tion Commissioner is right though for a reason wholly different from those which he 
assigned. 

Mr. Narayanaswami Mudaliar, the learned advocate for the petitioner, raised 
anather point. As mentioned earlier the result of the poll was amnounced on 11th 
October, 1955. The election petition was presented on 18th October, 1955. Rule 
2 of the Rules for the Decision of Election Disputes under the Madras District 
Municipalities Act, 1920, runs as follows :— 

s —Th ition shall be presented within seven the date of the declaration of 
diredet the deans b Ba s 
Provided that where the result of election held in pursuance of sub-clause (i) of clause 
of section 177 of the Madras Dirtrict Municipalities (Amend nead Act, 1930, was EA before K 
meae A A SEG anita, r e each a a 
reser ted andes these rules within seven days jrom the Ertan publication ”. mee 
Mr. Narayanaswami Mudaliar drew attention to the fact that in the proviso the ex- 
pression is “from the date of such\publication”’. Section g (b) of the Madras General 
Clauses Act of 1891 lays down that the word “from” exclude the date from which 
we have to start our Peeing While in the proviso the preposition “from” is 
used, the preposition used in the body of the rule is “of”. is means, said Mr. 
Narayanaswami Mudaliar, thatwe must count the date of the declaration of the 
results of the election as the first day. The word “of” is an inclusive word and is 
to be contrasted with the word “from” which is exclusive. Ifwecountthe 11th of 
October as the first day the election petition would be out of time as it was presented 
only on the 18th of October. 

No authority was placed before me that the p ition “of” is inclusive unlike 
the preposition “from” which the General Clauses makes exclusive, 

On the other hand, I find in Stroud’s Judicial Dictionary the following passage : 

“t OF" is sometimes the equivalent of after. e.g. ‘ within 21 days of the execution’ (Grants of 
Life Annuities Act, 1776 (17 Geo. 3, C. 26), section 3), Ex parte Fallon! ; Williams v. Burgess.’ 

The pepo “of”? and “from” therefore mean the same thing. It follows 

that the election petition therefore was presented in time. 


In the result, the Civil Revision Petition fails and is dismissed with costs. 
RM. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
A PRESENT :—MpeR. Justiaz RAJAGOPALA AYYANGAR. 
CT.PL. Chidambaram .. Lotitionsr® 
v 


R. Muthukumaraswami Pillai and others Respondents, 


-e Madras Hindu Religious and Chantable Endowments Act (XIX of 1 1), sections 39 and 


; Of trusteas iscomduct 
Ge enh ty Of hereditary trubtess—If abrogates the rights of other members to become kere- 


Tt is true that sections 39 and 42 of the Madras Hindu Religious and Charitable Endowm ts 
Act, 1951, abrogate certain provisions of the schemes already framed in regard to institations within 


1. s TR. 283. 2. 10 L.J.Q.B. 10. 
WP. Nes. 973 and 1429 of 1956, 16th December, 1957. 
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particular scheme contained provisions which are found later to work tg the detriment of the inst- 
tution the proper mode of removing the hardship would be, not by i ing the provisions of - the 
sate Oe ie hes mete umber of z 5 i oe n 

e es for 4 ific n trustees to appointed their qualifications, th 
number might be varied by the Commissioner but the qualifications canno looked. i 


Where a member of a family from which a trustee is to be appainted under a schenfe is found to 
be guilty of misconduct prejudicial to the interests of the institution his claim to trustecahip might be 
overlooked. But on that score the claim of the other members of the family cannot be rejected. 7 

Petition under Article 226 of the Constitution of India, praying that in the 


circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the order 
passed in pen D. Dis. No. 2338 of 1956, dated goth April, 1956, of the 
Commissioner, Hindu Religious and itable Endowments (Administration) 
Department, Madras, and quash the said order. 3 

T. M. Chinnayya Pillai, for Petitioner in W.P. No. 973 of 1956 and for Respon- 
dents 3 and 4 in W.P. No. 1429 of 1956. 

R. Sundaralingam, for Petitioner in W. P. No: 1429 of 1926. ' 

The Additional Government Pleader (K. Vesrasami), for 4th Respondent in 
W.P. No. 973 of 1956. 

V. Srinivasan and D. Swagnanam, for 3rd Respondent in W.P. No. 973 of 1956. 

The Court made the following ; 

Oxpzr.—These two petitions have only this in common, namely, that they 
raise similar points for consideration. The facts of each case are different and have 
to be set out fully. 

W. P. No. 973 of 1956.—It is concerned with the Board of frustees of Sri Jambu- 
keswaraswami temple, Tiruvanaikaval, Trichinopoly district. This temple is 
governed by a scheme framed by the Hindu Religious Endowments Board on 17th 
November, 1945. Clause (3) of that scheme stated : 


“ ‘The said temple and its j shall be administered by ane or more non-hereditary ott be 
(not exceeding three) who be tea by the Don there is a trustee he shall be 
sclected from the members of the 8 Ct. of Kanadukathan in district. Even when 


there are three trustecs, at least one of them shall selected from the said family.” 


- ‘The matters which give rise to this writ petition are briefly these. In pursuance 
of the provisions of this scheme three trustees had been appointed to the Trust Board, 
one of them being from S. R.M. Ct. family. The present petitioner is the son of this 
tative of the family. Charges of misconduct were framed against the peti- 
>s father and he was directed to be removed from office. This trustee filed 
an appeal against the order of removal and the appeal was pending on goth April, 
1956, when the Commissioner of the Religious Endowments Board passeďan order 
EA legality is impugned in this petition. By his order he appointed three 
ns as trustees of this institution. It may be mentioned that on the date of 

this appointment one of the trustees had ceased to hold office by efflux of time. 


The points urged on behalf of the petitioner against the legality of this order were 
two : (1) that clause ( ) of the scheme provided for the maximum strength of the 
Trust to be free bit this order of appointment, dated goth April, 1956, would 
have meant that the Trust Board would be constituted of four members that is ex- 
cluding the petitioner’s father who had been removed from the office and the othef ° 
trustee whose term had expired. (2) That the petitioner’s father having been 
removed from the trustecship, one trustee at least should have been selected from the 
$.R.M.Ct. family and that the appointment madc plain Some requirement of the 
scheme was invalid. In the counter-affidavit filed to this petition both these 
objections have been answered and in my opinion satisfactorily. The first objection 
has to be rejected because of the specific provision in section 42 of the Madras Act 
XIX of 1951.. This section enacts: Š 
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“ 42, The to appoint trustees under section ‘which applies presen A 
hall pe acabe now, diag that g eee A & E a e Rees 
have been settled, for the itution contains provisions to the contrary ”; 
and section 39 runs in Miese terms: 

“ gg (1) where a reli institution included in the list published under section 838. . . .. 

has no hereditary the Commissioner shall constitute a Board of Trustees consisting af not 
less than theee and not more than five persons appointed by him ”. 
The provision, therefore, in clause (3) of the scheme limiting the maximum number of 
trustees to three stood abrogated by the conjoint operation of sections 42 and 39. In 
regard to the second objection, namely, that no member of the petitioner’s family had 
been included as one of the trustees, it is pointed out in the counter-affidavit that it was 
the intention of the Commissioner to constitute a board of five ns and that 
one place had been reserved for a member of the family and that the had not been 
filled up because on the date of the impugned appointment the appeal of the peti- 
tioner’s father against his removal had not been disposed of. hold this expla- 
nation satisfactory and find that there is no ground for questioning the validity of 
the order of the Commissioner. 

Mr. Srinivasan, who appeared for the newly appointed trustees and who sup- 
ported the impugned order, raised two other points: (1) that the family of the peti- 
tioner had forfeited all right to have any of its members as trustee by reason of their 
misconduct and acts prejudicial to the interests of the temple and (2) that in any 
event the provision in the scheme requiring that one of the members of the Trust 
Board should be a member of the petitioner’s family should be deemed to be abroga- 
ted by reason of the provisions in, sections 42 and 39 which conferred an unfettered 
discretion on the Commissioner in the matter of the hoice of proper trustees. I feel 
unable to accept cither submission of learned counsel. 

In the first place, I am unable to comprehend what is meant by the misconduct of 
a family. The family consisted of several members, some more remotely connected 
than others with the petitioner and his father. If any particular member out of this 
grow was guilty of any prejudicial act, his claims might be overruled. I donot see 
an Pasis for the theory that by reason of the misconduct on the part of a particular 
individual other individuals against whom nothing could be said, also fell within the 
prohibition. 

I am inclined to consider that sections 42 and 39 abrogate only the provision in 

to the number and not in regard to the qualifications to be possessed by per- 

sons to be appointed as trustees. Ifan particulars hade conned rovion which 
were foun ter to work to the detriment of the institution, the proper mode of 
removing the hardship would be, not by ignoring the provisions of the scheme but 
by having the scheme amended by appropriate proceedings in that behalf. There 
can be no doubt that at the time the scheme was framed the association of the members 
of any particular family with the management of the temple was conceived of, not 
merely as one calculated to be in satisfaction of the clåims of that family, but also in 
the interests of the institution itself to provide for the management by a set of persons 
who coulfl be expected to take more than ordinary interest in the w of the temple 
and its progress along right lines. It is for this reason that I consider that the i 
sions of the sort we have in clause (3) are not to be dismissed as outmoded and incon- 
sistent with the advance in social conscience which the country has made in recent 

° vears. I have, therefore, no hesitation in rejecting the second contention urged on be- 
half of the respondents. The result is that the impugned order is not shown to be 
invalid and therefore the petition fails and is dismissed. Rule nist will be di 

~ There will be no order as to costs. I do not think it necessary to state in full the 


e earising out of W.P. 1429 of 1956. The original scheme for the administration of the 


affairs of Sri Ranganathaswami and Sri Gnanapureeswara temples at Thirumaikot- 
tai, Mannargudi taluk, provided for a ‘Trust Board not exceeding three trustees. By 
the impurgned order, this number was raised to five by appoinment of other . ustees. 
On the terms ofs ctions 39 and 42 to which I have adverted earlier, the order of the 
’ Commissioner would seem to be clearly within his powers. This Writ Petition also 
fails ang is dismissed. Rule nist is discharged. ere will be no order as to costs 
in either petition. 
R.M.4 ——= Petitions dismissed; 


g 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justiag RAJAGOPALA AYY$NGAR. 


AR. Ghazani Mohammed Sahib .. Petitioner" 
D. a 
The Official Receiver, Coimbatore .. Resportlent. 
Madras Cultivating Tenants Protection Act (XXV » section 3 and Provincial Act 
ns, et ng eon terol pi SOriginal Landlord iasol- 


EU n e a T E ip a tone e es aae ee binding 
on Oficial Resmer—Scops of. 


t will 
ibe binding and valid waleas at is shown that the payment or aera got wee mode of ae Prova! 


Petitions under section 115 of Act V of 1908 praying the High Court to revise the 
orders of the Court of the Sub-Collector, Pollachi, dated g1st December, 1956 and 
made in C.M.C. Nos. 75 and 76 of 1956 respectively. 


D. Ramaswami Ayyangar and P. R. Varadarajan, for Petitioner. 
K. S. Ramamurthi and T. R. Mani, for Respondent. ` 


"The Court delivered the following 

Jupomenr.—These revision petitions have been filed to revise the orders of the 
‘Sub-Collector of Pollachi passed under section 3 of the Cultivating Tenants Protection 
Act directing the eviction of the petitioners on the ground that there were arrears of 
-rent due from them. The ground urged by learned counsel for the petitioners was that 
there was really no arrears and that therefore orders for eviction should be set aside, 


A few facts are necessary to be stated in order to appreciate the manner in which 
this point arises. The facts of the two petitions are nearly the same and as the points 
raised are identical it is sufficient to set out the facts involved in G. R. P. No. 538 of 
1957: 

The property from which the petitioners-tenants were sought to be evicted 
-originally belonged to Messrs. Mohamed Hussain Sahib and four others who were 
„adjudicated insolvents in I. P. No. 17 of 1953 on the file of the Sub-CGo 
Coimbatore. The property was leased out to the petitioners under a register 
lease-deed dated 19th March, 1951, for an annual rental of Rs. 4,000 for a term of 

five years. At the time of the execution of the lease, the tenants paid the landlords 
an advance of Rs. 5,000 and in regard to this amount the lease rovided that 
_Rs. 1,000 out of it was to be adjusted towards the rent payable for the fourth year 
and the entire balance of Rs. 4,000 was to be taken as the rent for the fifth year. 
The tenant was paying the rent ly at Rs. 4,000 a year for the first, second, 
and es and he paid a sum of Rs. 3,000 for the fourth year as stipulated in the 
lease d 


The Official Receiver in whom the estate of the landlords vested, filed an appli- 
„cation for eviction on the ground that the tenants were in arrears of rent which th a 
had defaulted to pay. This was sought to be made out in the following manner. I. 
No. 17 of 1953 in which the landlords were adjudicated as insolvents was 

-on 2nd February, 1953. The adjudication order was passed on 13th July, 1955. 
The Official Receiver in his petition stated that all payments made to the insolvent 
-after and February, 1953 (the date of the presentation of I.P. No. 17 of 1953) as also 
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all adjustments towards the rent made in pursuance of the conditions in the lease-deed 
in regard to rent payable after the date of the presentation of the petition, would not 
be binding upon him, the result that on the date of the application for eviction 
the rent payable for second, third, fourth and fifth years, namely, Rs. 16,000 
would be due from, the tenants and that in default of their paying this sum to him, he 
was entitled to dn order for eviction. The Revenue Divisional Officer has accepted 
this contention and ini that an arrear of Rs. 16,000 was due from the 
tenants directed their eviction in default of payment of thissum within a time 
limited. 

There is no doubt that on the adjudication of the landlords on 13th July 1955» 
the Official Receiver stepped into their shoes by operation of law. It is also undoubied 
that the title of the Official Receiver related back to the date of the presentation of 

tition, namely, 2nd February, 1953. The question that has now to be considered 
1s whether from these it follows that payments made by the tenants to the insolvents or 
adjustments made in regard to the rents which had accrued due under contracts en- 
tered into long before the insolvency are or are not binding on the Official Receiver. 
The provision of law with reference to which, this matter to be decided, is con~ 
tained in section 55 of the Provincial Insolvency Act. Notwithstanding that section 
28(7) of the Act provides for the order of adjudication relating back an taking effect 
from the date of presentation of the petition on which it was made, section 55 enacts : 

“ 55. Subject to the foregoing provisions of this Act with respect to the effect of insolvency on an 
execution, with respect to the avoidance of certain transfers and preferences, nothing in this Act 
shall invalidate in the case of an insolvency 

(a) te er Gove Be ed 

(b) any payment or delivery to the insolvent. 

(OPE te ads hs 

(d) any contract or dealing by or with the insolvent for valuable consideration: 

Provided that any such transaction takes place before the date of the order of adjudication, and 

that the person with whom such transaction place has not at the time notice of presentation 
of any insolvency petition by or agrinst the debtor.” 
Taking the facts of the present case it would be seen that payments which would be 
in dispute are those in relation to the second, third, fourth and fifth years which would 
be respectively due on 19th March, 1953, 19th March, 1954, 1gth March, 1955 and 
19th March, 1956, the first oe ing between the date of the presenta- 
tion and the date of the order of adjudication and the last one, after the order of 
adjudication. It would be apparent from what has been stated earlier, that for the 
amount due on 19th March, 795%) a sum of Rs. 4,000 was paid in cash. This was on 
26th February, 1953. The sum of Rs. 4,000 due on 19th March, 1954, was also paid 
in cash the payments being halfon 5th July, 1953 and the other half on 27th 
February, 1955. The sum of Rs. 4,000 due on 1gth March, 1955, was paid, 
Rs. 1,000 in cash on 27th February, 1955 and Rs. 3,000 by way of adjustment as 
stipulated jn the lease-deed. The last instalment which was due on 19th March, 
1956, was paid by adjustment as provided for in the contract. It would bus be seen 
that except the last payment all the other payments or adjustments were before the 
date of adjudication though after the presentation of the petition, a situation 
for which section 55 made provision. 


In the application filed by the Official Receiver there was no allegation that the 
tenants were aware of the presentation of the petition before they made the payments. 
In their statement of objections which they filed to the petition for eviction before the 

eRevenue Divisional Officer, they ifically pleaded that they had no knowl of 
the presentation of the petition. itnesses were examined on behalf of the Official 
Receiver and in their evidence it was not suggested that the tenants had knowledge 
of the presentation of the petition. Nor was any document filed from which an 
inference that they had knowledge of these proceedings could be drawn. After the 
close of the evidence counsel on behalf of the Official Receiver appears to have pro- 
duced before the Revenue Divisional Officer a copy of the Fort St. George Gazeits in 
which the insolvency petition was advertised. ion 19 (1) of the Provincial 
Insolvency Aft enacts: : 7 


g 
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“a9 (1) where an insolvency petition is admitted, the Court shall make an order fixing a date 
hearmg th i 


for e petition.” 


The subsection (2) reads : , °. ; 
“ (2) Notice of tht order under sub-section (1) shall be given to i in such manner as 
may be prescribed.” 


a 

The tenants who are the petitioners here had had dealings with the insolvents as a 
result of which the insolvents owed them moneys. When the petition which*was 
admitted was advertised in the Gazette these tenants were shown as crediters in res- 
t of those sums and their names were included in the advertisement. The 
Renie Divisional Officer held that this publication in the Gagetts of the insolvency 
ings constituted notice of the presentation of the petition which was sufficient 

to bring it within the terms öf the proviso to section 55 and take it out of the opera- 
tion of the main provision. I am unable to in this interpretation of the proviso. 
Section 55 is concerned with the validity of payments made by or to insolvents by 
persons who do so bona fide. The proviso makes provision for taking out of the 
protection of the substantive part of the section the payments and transactions which 
would not be bona fide, the test of bona fides being knowledge of the presentation of a 
ition. ‘The knowledge ‘that the section postulates would necessarily be factual 
wledge. The constructive: notice which section 19 (2) postulates would be 
wholly an insufficient basis for depriving a person of the protection afforded by 
section 55. The notice prescribed by section 19 (1) by publication in the Gazette 
is limited for the purpose of the assertion of rights as nue fees and it cannot be held, 
that from that constructive notice for pedal DE ets an actual knowledge of the 
pendency of the proceedings could be imputed cient to-bring it within the proviso 
to section 55. If for instance the Official Receiver had been able to establish that the 
tenants had taken part in the insolvency proceedings or otherwise had notice in fact 
of the presentation of the insolvency petition either by seeing the publication in the 
Gazstts or otherwise the case would have stood on a different footing. This apart, 
the publication in the Gazette was brought in after the conclusion of the evidence, 
when the tenants had no oppo even to formally deny their knowledge of the 
publication. +I, therefore, hold that the payments are protected by section 55. 


This would, however, extend only to the second, third and fourth years’ rents and 
not to be adjustment:in regard to the last year in ect of the rent due on 19th 
March, 1956, a date subsequent to the order of adjudication. In regard to this, the 
Court below, has held that it was not protected even by section 55 of the Provincial ' 
Insolvency Act. The case in regard to this, however, rests on a different principle. 
There was a contract entered into between the insolvents and the tenants in 1951— 
long prior to the insolvency. It is an elementary principle of insolvency law that 
subject to the special provisions enacted by the insolvency statute sections 51 to 54— 
the Official Receiver merely steps into shoes of the insolvent and can claim no higher 
rights than the insolvent. If the contract to adjust was binding on the insolvents it 
was equally binding on the Official Receiver who is merely their representattve in law. 
The-agreement to adjust was, therefore, binding on the Official Receiver and there is 
really no legal basis upon which that adjustment could be disputed by the Official 
Receiver or be held not binding on him. The Revenue Divisional Officer has, in this 
connection, referred to a decision of the Patna High Court in Ramlal Marwari v.° 
Mahdeo Marwari}, as support for holding the adjustment not to be binding. The case 
itself involved a construction of section 50 of the Transfer of Property Act and the 
portion of the decision extracted by the Revenue Divisional Officer runs : 

“u Section 50 of the Transfer of Property Act protects a tenant against having to pay his ren? ° 
twice over if paid in good faith. But if he had paid the rent before it was due, it is merely an advance 
to the landlord and is not a payment in fulfilment of an obligation to pay rent. . . . consequently. 
an advance payment will not save him from liability.” f i 
Tam unable to read the passage as a statement of the law that a contract for an adjust- 
ment of rent paid at the commencement of a lease is a mala fide payment and that if 
after receiving the sum the landlord transferred the property to another, the tenant was 


{ 
= 1. (1921) 63 Ind, Cases 587, 588. `~ 
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bound to pay once the rent due for the period commencing from the date of the 
transfer. the decisi@p can be taken to lay down this law, I must respectfully dis 
sent fromit: An assi takes the property only as it was, on the date of the assign- 
ment and if on su te a third person has rights over the property, the assignee 
takes it and subjé€t to those rights. I am clearly of the opinion that the contract to 
adjust the rents or the rental out of the advance paid in March, 1951, was binding 
on the Official Receiver with the consequence that the adjustment effected in pur- 
suance thereof was equally binding on him. This would be sufficient to dispose of the 
petitions but learned counsel for the petitioners also another argument which 
would show that the order of the Revenue Divisional cer holding that arrears were 
due for second and third years was erroneous. Section 3 (2) (a) of the Madras 
Cultivating Tenants Protection Act under which the application for eviction was 
filed enacts that the only arrears which a tenant could be directed to pay under the 
rovision of that Act and in regard to which a conditional order for eviction could 
passed was arrears of rent which accrued due subsequent to 31st March; 1954. 
On this basis only the non-payment of the fourth and instalments of rent could 
be arrears for which eviction could be ordered. In regard to the fourth instalment 
Rs. 3,000 was paid and if it was a payment protected by section 55 it would be deemed 
as a payment to the landlords. The other adjustment of Rs. 1,000 and 4,000 I have 
already upheld as binding on the Official Receiver. 

The result, therefore, is that there was no arrear of rent due from the petitioners 
which they could be made to pay and in default their eviction ordered from the suit 
property. C.R.P. No. 538 of 1957 has, therefore, to be allowed and the order of the 
Revenue Divisional cer set aside. 

As I have already stated earlier, the facts in C.R-P. No. 539 of 1957 are very 
similar except as to the amounts of rent involved and the due dates. For the reasons 
just now stated C.R.P. No. 539 of 1957 is’ also allowed and the order of eviction 
liana is also set aside. The Official Receiver will pay the costs of the petitioners in 

th the petitions. 


R.M. — f Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. RAJAGOPALAN, Officiating ,Chisf Justice AND Mr. JOSTIŒœŒ 
BASHEER AHMED SAYEED 
S. Ratnasami Mudaliar .. Appellant* 

v Š 

Ponnammal and others .. ` Respondents. 

Medras, Cultivating Tenaris Protection Act (XAV of 1955), Seams G-A—Applicabikty— Shit Sor posses- 
ston—Defence that person, in posession is a ‘ culating tenant —. t. : : 

Under section 6-A of the Madras Cultivating Tenants Protection Act if the Civil Court finds 
that the claim put forward by the in possession that he is a ‘ cultivating tenant’ is correct, then 
ethe Court not proceed with the trial but shall transfer the proceeding to the Revenue Divisional 
Officer to be dealt with according to the provisions of the Act. 


Veluchami Naicker v. Mouna Guruswami Naicker, (1957) 2 M.L.J. 628 (D.B.), followed. 
Appeal under Clause 1 3 of the Letters Patent, preferred to the High Court 
e against the Judgment and Decree of Mr. Justice Ramaswami, dated 6th 


March, 1957, and passed in Appeal No. 52 of 1954 (preferred to the High Court 
against the decree in O.S. No. 73 of 1952 on the file of the Court of the Subordinate 


Judge of Tanjore.) ` 
T. S. Kuppuswami Ayyar and K. S, Naidu, for Appellant. 
T. R. Ramachandran, for Respondents. 
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The Judgment of the Court was delivered by 


Rajagopalan, O.C.7.—The first defendant is the ap t. The appeal itself 
at this stage is confined to items 10, 11, 17, 18, 24, 27 to 30, 1 and 44 to 47 of the 
schedule to the plaint. It is common ground that these all wet lands. In 
pesereph 11 of the written statement filed in the suit the first defendant pleaded that 
c was a lessee in possession of all these items, and the plea in paragraphs 11 and 1g 
of the written statement was that he was a cultivating tenant within the meaning of 
Act XIV of 1952. After the first defendant filed his written statement the plaintiffs 
obtained permission and amended the plaint, introducing paragraph si (a) and in 
para. 21 (d) (1) the plaintiffs as the basis for the alternative relief th ed for, that 
if it was found that the first defendant was a tenant under the plaintiffs of the items 
specified above, he would still be liable to be evicted and tthe plaintiffs were 
still entitled to get possession. 
Issue 4 of the issues framed by the learned Subordinate Judge ran : 
“ Whether the 1st defendant is a lessee in of items 10, 11, 17, 18, 27, 28,2 » 36 to 
“whet chai the benehte af the 


4r $0,46 and 47 of the plaint schedule and ether he is entitled to claim 
caters ‘nants and Pannaiyal Protection Ordinance No. VI of 1952 ?” 


It may not be n to trace all the legislative changes since Act XIV of 
1952 came into force with oct fou agrd August, 1952. When Madras Act XXV of 
1955 was first enacted, it did not at first apply to the area in which Act XIV of 
1952 was in operation. Subsequently, however, Act XIV of 1956 in effect made 
Act XXV of 1955 applicable to the area where Act XIV of 1952 was in operation, 
subject to certain alterations with which we need not concern ourselves at this 

Act XIV of 1956 received the assent of the President on 29th September, 1956 
and was published in the Gazetts on 1st October, 1956. : 


It cannot be denied that the litigation before us has to be dealt with under section 
6-A of the Act XXV of 1955, which was enacted by the amending Act XIV of 1956. 


What the learned Subordinate Judge did was to direct the eviction of the first 
defendant from these items, while reserving a right to the first defendant to establish 
his non-liability for eviction from one or more of these items in properly constituted 
proceedings before the revenue authorities under Act XIV of 1952 provided the 
first defendant took these steps within five months of the decree. “That Was confirmed 
by Ramaswami, J., when he disposed of the appeal preferred by the first defendant, 
A.S. No. 52 of 1954. Itis the correctness of that direction that is really challenged 
in this appeal preferred under Clause 15 of the Letters Patent. 


As we have said, that the question at issue between the parties has to be dis- 
pore of in accordance with section 6-A of Act XXV of 1955, can admitof no doubt. 
e ure to be followed in such cases has been indicated by a Division Bench 

of this Court in Veluchami Naicker v. Mouna Guruswami Naicker. 


The learned Subordinate Judge found that though the plaintiffs’ case that the 
first defendant was not a tenant at all could not be accepted and though there was evi- 
dence to show that the first defendant was a lessee under the plaintiffs of some lands, 
the evidence on record was not sufficient to show whether the first defendant was æ 
lessee under any of the plaintiffs with reference to the items mentioned in Issue 4. 
That was really the basis on which he gave an option to the first defendant to pursue 
the matter before the revenue authorities in properly constituted proceedings under 
Act XIV of 1952. Learned counsel for the a pellant urged that the attention of the 
parties was focussed at the stage of the trial before the learned Subordinate Judge only ° 
on the question whether the first defendant was a tenant as pleaded by him or whether 
he was only an agent of the plaintiffs in possession of the lands in his capacity as such 
agent, and not a tenant or lessee at all, and that neither party devoted any attention 
to the question, whether if the first defendant wasa lessee or tenant under the plain- 
tiffs, of what items he was such a lessee. The evidence is certainly meagre. All that 
the first defendant swore to was: y 
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“Tt is not true that an of the lessees are in possesion of the lands in my possesion. I am the 
real lessec. It is not true I ve asked some others to execute lease deeds.” 
There was very little þf way of cross-examination, at any rate directed to the item 
specified in Issue 4 

Since the question at issue has to be disposed of in accordance with section 6-A 
in the first instance it is for the civil Court to decide whether the claim put forward 
by the first defendant that he was a cultivating tenant is correct. 


The only question that arises for consideration is whether the first defendant 
should be given an opportunity at his stage to place all the evidence available to 
him to prove with reference to each of the items specified in Issue 4 that he was a 
tenant or lessee under the plaintiffs and, therefore, a cultivating tenant within the 
meaning of Act XXV of 1955. Since, as we pointed out earlier, the attention of the 
parties was not focussed on Bis aspect of the cam wethink tthe first defendant 
should be given such an opportunity subject to terms. It is true that when the 
learned Judge, Ramaswami, J., disposed of the appeal, this aspect of the case was 
not presented to him, whether the appeal before him should not be decided with 
reference to section 6-A of Act XXVof 1955. That will also be taken into consi- 
deration in subjecting the appellant-first defendant to terms. 


On condition that the first defendant pays all the costs incurred by the plaintiffs 
up to this stage irrespective of the ultimate Terol of the suit, the decree of the learned 
Subordinate Judge in relation to the items specified in Issue 4 will be set aside and 
that of the EEr g it will also stand set aside, and the suit will be re- 
manded for disposal after a decision on Issue 4, in the light of our above obser- 
vations and in accordance with section 6-A of Act XXV of 1955. If the amount is 

„not deposited within two months from the date of the receipt of the records by the 
lower Court, the appeal will stand dismissed with costs. 

If the amount is deposited it can be paid out to the plaintiffs on their applica- 

‘tion. Issue 4 will be tried afresh and both parties will be given an opportunity by 
the Court to place such evidence as they have on record for the determination of 

“Issue 4. 

This case having been set down for being mentioned this day, the Court made 
the following 


Orver.—What the plaintiff is really entitled to under our order is the costs as 
taxed and no more. Costs taxed were only Rs. 839-11-7. 


V.S. ; —_—- Decree set asides: Suit remanded- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
° Present :—Mnr. Justias GANAPATIA PILLAI. 
P. Veeranna Thevar .. Appellant® 
D. ; 
Karuppayi and others Respondents. 


Adverss possession—Usufructuary mortgages in possession—Title by trespasser—When can be claimed. 


i A person setting up title by adverse posession in the case of a property in the possession of 2 mort- 
gagee must show knowledge of such passemion by the mortgagor and unless the requisite length of 

© powseation is established as also the fact that this posession is open, adverse and to the know 
mortgagor, no trespasser can claim title by adverse possession against the mortgagor. 
gi Peria Aiya Ambalam v. Skanmugkasundaram, (1913) 26 M.L.J. 140: I.L.R. 38 Mad. gog (F.B.), 
ollowed. 


a against the Decree of the Court of the Subordinate Judge of Madurai 
in A.S. 


No. 117 of 1952 preferred against the Decree of the Court of the District 
Munsif of Tirumangalam OS. No. 352 of 1950. : 





+ pa 139 of 1955. 18th October, 1957, : 
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K. Væraswami and V. Ramaswami, for Appellant. 
R. Aravamuda Ayyangar, for Respondents. { . 
The Court delivered the following ~ 


Jupoment.—The appellant in this second appeal was theplaintiff in a suit 
for redemption of a usufructuary mortgage Exhibit A-4 of the year 1917. His case 
was that the mortgaged pro belonged to one Mayandi Thevar who had mort- 
gaged it usufructuarily in favour of one Chinna Thevar for Rs. 125 in 1917 and he 
was the purchaser of the equity of redemption. This Chinna Thevar is the deceased 
husband of the 1st defendant in the suit. In 1927, the mortgagee Chinna Thevar 
executed a sub-othi Exhibit A-5 of the suit property in favour of his younger brother 
the and defendant. The grd defendant in the suit is a still younger brother of 
the mortgagee under Exhibit F The main contest was raised by the 3rd defen- 
dant who contended that he was the owner of the property in dispute having i 
it in an oral partition in his family and also by adverse possession. The truth and 
genuineness of the mortgages Exhibits A-4 and A-5 were also put in issue. The trial 
Court found that Exhibits A-4 and A-5 were true and genuine but on the question of 
paramount title pleaded by the grd defendant it found against him because it specifi- 
cally held that neither the oral ition nor the E IRES pleaded by him 
was made out. But unfortunately the trial Court dismi the suit without giving a 
decree for redemption at least against defendants 1 and 2 when it had held that the 
mortgages Exhibits A-4 and A-5 were true and genuine. In the lower appellate 
Court the learned Subordinate Judge agreed with the finding of the trial Cour as 
regards the truth and genuineness of Exhibits A-4 and A 5 but he differed from the 
trial Court on the question of adverse possession. According to the learned Subor- 
dinate Judge, the grd defendant had prescribed title by adverse possession and for 
this conclusion he relied upon the fact that plaintiff had not proved possession of the 
mortgagee within 12 years before suit. The Full Bench decision in Official Receiver, 
East Godavari v. Govinda Raju, lays down that in a suit for ejectment the plaintiff 
must establish possession within 12 years before suit to show that he has a isting 
title. That decision has no relevance whatsoever to the question which arose to be 
decided before the lower appellate Court. A person setting up uisition of title 
by adverse possession in the case of a property in the possession of the mortgagee 
according to the Full Bench decision in Periya Aiya alam v. Shanmughasundaram*, 
must show knowledge of such ession by the mortgagor and unless the requisite 
I of possession is established as also the fact that this possession is open, adverse 
and to the knowledge of the mortgagor, no tr can claim title by adverse 
possession against a mortgagor. ‘The finding of the trial Court in this case that the 
grd defendant had not acquired title by adverse possession is based upon good rea- 
sons as could be seen from the fact that the end defendant and the husband of the 
first defendant were both elder brothers of the grd defendant. To say that these 
elder brothers took othis of their own family property in 1917 and 1927 wij] be almost 
absurd. Even if Exhibit A-4 is said to be a document which was executed without 
the knowledge of the husband of the 1st defendant, Exhibit A-5 clinches the issue 
since the 1st defendant’s husband himself has executed it in favour of his own brother 
the and defendant in 1927. It is nowhere ested in the evidence that these two 
brothers and the grd defendant were inimically disposed towards each other or that 
they had any motive to injure the grd defendant. Under the circumstances the 
finding of the appellate Judge on the question of adverse possession is clearly wrong 
and has to be set aside. ae 


The second appeal is, therefore, allowed and there will be a preliminary decree 
for redemption of the mortgage covered by Exhibit A-4. The appellant will have 
his costs in all the Courts payable by defendants 1 and 3. 


No leave. i 
V.S. mae Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. PL Razacoraran, Officiating Chief Justice AND Mr. Justice 
RajAGopaLa AYYAN 
7 


Marayi Ammal |, .. Plaintif * 


0. 
Nalla Gounder .. Defendant. 


Civil Procedure Code (V of 1908), section 119, Proviso—Referencs to High Cowrt—Duty of Subordinate 
Court. 


A reference under the Proviso to section 119, of the Civil Procedure Code by a Subordinate 
Court to the High Court on the question of the validity of an Act or Ordinance could be made onl 
if the Court records its prime faci finding that the impugned Act or Ordinance is mvalid. Otherwise 
the reference will be incompetent. 

Case referred to the High Court by the District Munsif of Namakkal, under sec- 
tion 113, Civil Procedure Code, as the defendant in O.S. No. 248 of 1955 on his file: 
has raised a substantial question of law as to the interpretation of the Constitution of 
India for decision viz.: 


(1) Whether the Ordinance V of 1953, Act V £ 1954 and Act I of 1955 are all or any one 
of them, is «ltra vires as offending Articles 19, 14 and 21, of the Constitution and being the 1st issue 
framed in the suit. 


T. K. Subba Rao, for the Plaintiff. 


The Advocate-General (V. K. Tiruvenkatachari) and B. Ratnasabapathi, for the 
Defendant. 


The Judgment of the Court was delivered by 


Rajagopala Ayyangar, 7.—This is a reference to this Court by the District Munsif 
of Namakka] purporting to be under the ProViso to section 113, Civil Procedure Code 
and the questions as regards which the decision of this Court is sought are three. 

“ (1) Whether the Ordinance V of 1959, Acts V of 1 and I 
them, is r eiei offending Articles 13, Hed Qi ar the Ra aaa alas aa 

(2) Whether the suit is barred by limitation ? 

(3) To what relief the plaintiff is entitled. 
Obviously questions 2 and g do not raise points which are capable of being referred 
to this Court under the Proviso to section 113, Civil Procedure Code. But this 
apart, even as regards the first question, the learned District Munsif has not recorded 
any finding that ın his opinion the provision whose validity was impugned appeared 
to fe prima facis to be invalid, though that is a condition required by the provision 
before a reference could be made to this Court. The reference, therefore, was 
incompetent. The reference is discharged as incompetent. 


No order as to costs. 
R.M.° — Reference discharged. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
e PRESENT :—Mnr. Justice RAJAGOPALA AYYANGAR. 
M. Subbaraja Mudaliar ..  Petitionert 
v. 
Gommissioner of Income-tax, Madras and another .. Respondents. 
Income-tax Act (XT of 1922), section 95 (1)—Scope—Rectifieation of mistakes apparet from the record— 
BREDENE E E en to section 17 (1) of the Act— Jurisdiction of the Officer to rectify— 
rit. 
The assezsee, a non-resident, for the amesament year (1933-1954) made a declaration as contem- 


plated by the first proviso to section 17 (1) of the Act on September, 1933 and the Income-tax 
Ve wae we ae ie enna G AA ge Ss OS) Se = Ss e a S 
* Case "Referred No. 14 af 1956. 1gth December, 1957. 


+ Writ Petion No. 334 of 1956. 16th September, 1957. 
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Officer treated as a proper exercie of the option conferred by the statute computed the tax liability 
on that basis and completed the amesment on gist December, 1958. uequcnily in May; 1055 
notice was imued to the amessce stating that a mistake apparent from ted 
in to the assessment which required rectification. The point or which the mistake is said to 
have committed was that the asseming authority hed misconstrued scope of the second pro- 
viso to section 17 (1) as enabling him to condone the delay in the exercise of the option. 

BE s The aca af the alet Io re y atk ee EE ar apparent 
from the It is no doubt true that a mistake le of being rectfied under 5 
is not confined to clerical or arithmetical mistakes. On other hand it does mot cover any nafas 


ee ee a complicated process of investigation argument or proof. 

That the assessing officer misconstrued the scope of the second proviso to section 17 (1) of the 
Act as eriabling bim te condone the delay in the exercise of the option would certainly not be a mistake 
apparent from the record. The scope of the proviso is, to say the least, not so absolutely clear as to 
preclude an argument that it would apply ee ee ee In this view the mistake, 
amuming one existed was not apparen the record within the meaning of section 35 (1) of the 
Act and the order of the Income-tax Officer rectifying the mistake is clearly without jurisdiction. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will be 
leased to issue a writ of certiorari calling for the records relating to the order in 
GI No. 88-S of 5 59°54 dated roth May, 1955, passed under section 35 of the In- 
come-tax Act by the Income-tax Officer, re and quash the said order. 


K. Srinivasan and K. Saroabhauman, for Petitioner. 
C. S. Rama Rao Sahib, Special Counsel for Income-tax, for Respondents. 
The Court made the following 


Orner.—The order of the Income-tax Officer, Cuddalore, revising the assess- - 
ment of the petitioner under section 35 of the Income-tax ‘Act is enged in 
this ee as beyond the jurisdiction and power of the Officer. ` 


proceedings are concerned with the assessment year 1953- 54 The peti- 
tioner a is the assessec was a non-resident and he was residing at Penang. For’ 
the assessment year in question the Income-tax Officer completed the assessment’ 
and issued an order R December, 1953, computing the total income of say 
assessee at Rs. 27,560 and treating the assessce asa non-resident, Section 17 (1) o 
the Act provides for the determination of the tax payable in certain cases includi 
that by individuals not resident in the taxable territories. The tax payable by a 
non-resident assessee is under this section computed on the basis of the maximum rate 
applicable to his total income liable to tax. e asseasee is, however, given an option 
by the first proviso to section 17 of the Act to effect a declaration and on this bei 
made, the tax would be assessed on the basis of the rate applicable to his total kord 
income the relevant words being 


“ such tax shall be the amount bearing to the total amount of tax including super-tax which 
vla Ba DTTA ae ee 
as his total income bears to his world income,” 


Before the assessment was completed, that is, before gist December, 1959, the 
tioner made a declaration contemplated by the first proviso to section 17 Ce 
th September, 1953 and the Income-tax Officer treated this as a proper exercise 
of the option conferred by the statute and computed the tax liability on the basis of 
that set out in the words of the first proviso which I have extracted. Subsequently if 
May, 1955, the Income-tax Officer issued a notice to the petitioner stating that a- 
mistake apparent from the record had been committed in regard to the assessment 
which required rectification. The mistake pointed out was that the first proviso to 
section 1 17 (1) of the Act made provision for the option being exercised by the declaras e 
is made on or before the dates specified in the proviso and that the declaration made 
agth September, 1958 would not be deemed to be a proper declaration within the 
ae of the proviso and that if this were so, the declaration should have been treated 
non est and that the computation of the tax should have been on the basis of the maxi- 
mum rate parei under section 17 (1) and mot under the first proviso. The assessee 
raised an o Te e to the jurisdiction of the Income-tax Officer stating that no 
mistake had been commi to justify any rectification under section 35. This was 
overruled and an order was passed on 10th May, 1955, rectifying the a$esment and 
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demanding a sum of Rs. 3037-2-0 as excess tax payable under section 35 (4) of the 
Act. The poe p a revision to the RDE pep of Income-tax under 
section 33-A (2) but was dismissed and he has consequently filed this petition 
seeking relief at ths hands of this Court under Article 226 of the Constitution. 

The jurisdiction of the Officer to rectify a mistake is dependent on the mistake 
ba apreni from the record. Itisno doubt true that a mistake capable of being 

under section 35 is not confined to clerical or arithmetical mistakes. On the 

other hand, it does not cover any mistake which may be discovered by a complicated 
process of investigation, rok eam or proof. In the present case that ad tion 
which purported to be under the first proviso to section 17 was filed by the assessec 
though out of time, if regard were had only to the dates specified in the first proviso, 
is not in controversy. That this declaration was treated by the Assessing Officer as 
oneewithin the first proviso and that the assessment proceeded on the basis that the 
assessee had properly exercised his option is also not in dispute. The point, however, 
on which the mistake is said to have crept in was that the assessing authority had 
misconstrued the scope of the second proviso to section 17 (1) as enabling him to 
condone the delay in the exercise of the option. This would certainly not be a 
mistake apparent from the record. The scope of the second proviso is, to say the 
least, not so absolutely clear as to preclude an argument that it would apply to the 
petitioner’s case. In this view I am clearly of the opinion that the mistake, i 
one existed, was not apparent from the record within the meaning of section 35 (1) of 
the Act and the order of the Income-tax Officer ifying the mistake with which 
the Commissioner refused to interfere is clearly beyond the jurisdiction of the asses- 
sing authority under section 35 of the Act. 


The result is that the petition succeeds and the rule is made absolute. The 
order of the Income-tax Officer is set aside. The assessee is entitled to his costs. 
Counsel’s fee Ra. 100. 


VS. Rule made absolute. 
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; ERRATA 

In (1958) 1 MLI. 400 and in (1958) 1 M.L.J. (N.R.C.) 52 in the head- 
note please substitute Madras Cultivating Tenants (Payment of Fair Rent) 
Act” for “Madras Olea Tenants Protection Act.” 
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SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
Present : N. H. Baacwati, S. K. Das anv J. L. Karor, JJ. 
Commissioner of Income-tax, Madhya Pradesh and Bhopal .. Appellant* 
v. ' 
Shrimati Sodra Devi ° .. Respondent 
AnD 
Shrimati Damayanti Sahni, partner of Messrs. Ishwar Das 
Sahni & Bros. -> Appellantt 
D. 
Commissioner of Income-tax Raspondent. 


l ee 
' Income-tax Act (XI of 1922), section 16 (3) (a) (ii)—“ Individual ”’—If includes also a_female—Shares 
ica se hd Ges ee ee a se 
By the Majority of the Court : (S. K. Das, F., holding contra).—The words “any individual” and “such 
individual” occurring in section 16 (3) and section 16 (3) (a) of the Income-tax Act are restricted in 
their connotation to mean only the male of the species, and do not include the female of the cs, 
even though by a disjunctive reading of the expression “ the wife ” or “a minor child” of indi- 
vidual ” in section 16 (3) (a) and the expression “‘by such individual far the benefit of his wife or a 
minor child or both” in section 16 (3) (b) it may be possible in the particular instances of the mothers 
ing conneted with the mi dren to include the mothers also within the connotation of these 
ios Such inclusion whiéh involves different interpretations of the words “any individual ” or 
“guch individual” in the different contexts could never have been intended by the islature and 
would in any event involve the addition of the words “as the case may be” which ition is not 
normally permissible in the interpretation of a statute. . 
e 
Commissioner of Income-tax, M. P. and Bhopal v. Smt. Sodra Dei, (1955) 27 I.T.R. Q, approved and 
affirmed. 
Shrimati Chande Devi v. Commissioner of Income-tax, (1950) 18 LT.R. 944 and Musta Qxima Begum, 
In re, (1953) 23 LT.R. 945, Overruled. , 
°° — Shrimati Damayanti Sahni v. Commissionsr of Incometax, Delhi, (1953) 23 I.T.R. 41, Reversed. 


i the shares of the minor children of a woman in the profits or gains of hi 
cannot be in ed in the income of the woman for inent to ROERE 7 
On Appeal from the Judgment and Order, dated the rgth April, 1954, of the 
Nagpur High Court} in Miscellaneous Civil Case No. 71 of 1956. 5 





+ C.A. No, 322 of 1955. 17th May, 1957. 
+ GA. No! a5 of 1955. t (1955) a7 LER. p. 957 
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AND 
On Appeal from the Judgment and Order, date the 46th August, 1952, of 
* the Punjab h Court} in Civil Reference No. 11 of 1952, respectively. 

C. K. Daphtary, Solicitor-General of India, (G. N. Joshi and R. H. Dhebar, 
Advocates, with him), for Appellant in C.A. No. 322 of 1958 ‘and Respondent 
in G.A. No. 25 of 1955. ; 

R. F. Kolah, Advocate and F.B. Dadachanyi, S. N. Andley and Rameshwar Nath, 
Advocates of Messrs. Rajinder Narain & Go., for Respondent in C.A. No. 322 of 
1955- 

G. S. Pathak, Senior Advocate (M. L. Kapur, Advocate with him), for Appel- 
lant in C.A. No. 25 of 1955. 

The Court delivered the following Judginents :— . 

Bhagwati, J.: (Delivering the Majority Judgment).—These two Appeals with 
certificates under section 66-A (2) of the Indian. Income-Tax Act cinafter 
referred to as the Act) raise a common question of law and will be governed by 
this common judgment. 

The facts leading up to these appeals may be shortly stated as under. 

Prior to October 18, 1944, one Rai Bahadur Narsingdas Daga (since deceased), 


* his wife Shrimati SodraDevi (the assessee), and his three major and three minor sons 


constituted a joint and undivided Hindu family. There was a severance of joint 
status between the erstwhile members of the said jomt family on October 18, 1944 
and the joint family properties were accordingly itioned. On such partition, 
the business of the Spinnmg and Weaving Mills cy shop at Hinganghat fell 
to the share of the assessee and her three major and three minor’sons. A partner- 
ship was entered into between the assessee and her three major sons for the purpose 
of carrying on the business of the Spinning and Weaving Mills and the agency firm 
at Hinganghat. The three minor sons of the assessee were admitted to the benefits 
of the partnership. The genuineness of the partnership was not disputed. The 
only question which arose for the consideration of the Tribunal was whether the 
income falling to the share of the three minor sons was liable to be included in the 
total income of the assessee. On a construction of section 16 (3) (a) (H) of the 
Act, the Tribunal held that the income falling to the shares of the three minor 
sons of the assessec was liable to be included in her total income. The assessee 
thereupon applied to the Tribunal for a reference.to the High Court of Judicature 
at Nagpur of the question of law arising out of its order under section 66 (1) of the 
Act and the Tribunal submitted a statement of case referring the following question 
of law for the determination of the High Court: 

“ Whether on a true construction of the provisions of section 16 3) a) (#) of the Indian Income- 
tax Act, 1922, the income of the three minor sons of the assessce is eto be included in her total 
income.” . 

The High Court heard the reference and came to the conclusion that it was 
not the intention of the Legislature to include in the income of the mother, the 
‘income of her minor children arising from the benefits of partnership of a firm in, 
which the mother is a partner and accordingly answered the referred question in 
the negative. The High Court, however, ted the necessary certificate under 
section 66-A (2) of the Act to the Commissioner of Income-tax, Madhya Pradesh 
and Bhopal and hence Civil Appeal No. 322 of 1955 before us. 


One Ishwardas Sahni who died on November 7, 1946, was a partner in the 
firm of Messrs. Ishwardas Sahni & Bros. The firm’s accounting year ended on 
March 31, 1947. The said Ishwardas Sahni left him surviving his widow Damayanti 
(the assessee) and two minor sons. The assessee became a partner in the said 
firm which also admitted her two minor sons to the benefits of the partnership. ` 


——_—___— 
t (1953) 23 I.T.R. 41. a 
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The Income-tax authorities included the minor sons’ shares in the reconstituted 
firm’s profits in computing the income of the assessec on the ground that “individual” 
in section 16 (g) (a) (i/)eof the Act meant an individual n of either sex. The 
Income-tax Appellate Tribunal held that the word “individual” must be taken as 
referring only to a male assessce wherever that occurred in section 16 (3) and directed 
the deletion frofh the assessee’s income of the shares of her minor sons in the profits 
ofthe firm. At the instance of the Commissioner of Income-tax, Delhi, the Tnbunal 
referred to the High Court of Punjab at Simla the question of law arising out of its 
order under section 66 (1) of the Act together with a statement of case. The refer- 
red question was: 

“Whether the word “individual” in section 16 (3) (a) (#) of the Income Tax Act, 1922, 
includes also a female and whether the shares of the two minor sons-of Shrimati Damayanti Sahni 
in the profits of the re-constituted firm of Messrs. Ishwardas Sabnı and Brothers should lei 
in the income of Shrimati Damayanti Sahni in assessing her income, profits and gains.” 

° The High Court heard the reference and following the decision given by the 
High Court of Allahabad in Shrimati Chanda Devi v. Commissioner of Income-tax}, 
answered the referred question in the affirmative. The assessee obtained the requi- 
site certificate under section 66-A (2) of the Act from the High Court and that is 
how Civil Appeal No. 25 of 1955 is before us. 


The common question of law which we have to determine in these appeals is 
whether the word “individual” in section 16 (3) (a) (8) of the Act includes also a 
female and the income of the minor sons derived from a ership to the benefits of 
which they have been admitted is liable to be included in the income of the mother 
who is a member of that partnership. N 

Section 16 (3) of the Act provides : 

“ In computing the total income of an individual for the purpose of assessment, there shall be 
included—{a) ocak of ie noe ek a wife or guinar child of such individual as aise dirertly of 
indirectly : 

(i) from the memberthip of the wife in a firm of which her husband is a partner ; 

(ii) from the admission af the minor to the benefits of the partnership in a firm of which such 
individual is a partner ; 

ii) from assets transferred di or indi to the wife the husband otherwise than 
REA consideration a aea e e tren 3 

iv) from assets transferred di indi to the mi child, i married 
Sieur oe such individual Siar Cdn eee consideration ; and ie 

(2) 40 much of the income of any person or association of persons as arises from assets trans- 
ferred o erwise than for adequate consideration to the person or association by such individual for 
the benefit of his wife or a minor child or both.” 

Section 3 of the Act may also be referred to in this context and it runs as follows : 

Section 3: Charge of Income-tax :—‘ Whereany Central Act enacts that income-tex shall be charged 
for any year at any rate or rates, tax at that rate or those rates shall be charged for that year in accor- 
dance with, And subject to the provisions of this Act in respect of the total income of the previous year 
*af every individual, Hindu undivided ily, company i 
other association of persons or the partners the firm or the members of the association individually.” 

The same description of the assessee is also to be found in section 4-A which 
Geals with residence in the taxable territories, section 48 dealing with refimd and 
section 58 dealing with the charge of super-tax. 

The word assessee is wide enough to cover not only an “individual” but also a 
Hindu undivided family, company and local authority and every firm and other 

*dssociation of persons or the partners of the firm or the members of the association 
individually. Whereas the word “‘individual” is narrower in its connotation being 
one of the units for the purposes of taxation than the word “assessee”’, the word 
“individual” has not been defined in the Act and there is authority for the proposi- 
tion that the word “individual” does not mean only a human being but is wide 
enough to include a group of persons forming a unit. It has been held that the word 


P 1. (1950) 18 I.T.R. 944. 
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“individual” includes a Corporation created by a statute, e.g., a University ora 
Bar Council, or the trustees of a baronetcy trust incorporated by a Baronetcy Act. 
It would also include a minor or a person of unsound mind. If this is the connota- 
tion of the word “individual” it follows that when section 16 (3) talks of an “‘indivi- 
dual” it is only in a restricted sense that the word has been used., The section only 
talks of “individual” gapable of haying a wife or minor child or both. It therefore 
necessarily excludes from its purview a group of persons forming a unit or a corpora- 
tion created iby aaae ails Ge bael only to Manian hemes whe in the context 
would be comprised within that category. 


The Revenue urges before us that the word “individual” as used qua human 
beings is capable of including within its connotation a male as well as a female of 
the species and having regard to the context in which the word has been used in 
section 16 (3), it should be construed as meaning a male of the species when used 
in juxtaposition with “a wife” and as meaning both a male and a female when 
used in juxtaposition with ‘‘minor child” so that when section 16 (9) talks of “such 
individual” in sub-clauses (i) and (iv) of clause (a) thereof it refers to both a male 
and female of the species so as to include within its compass not only a father of the 
minor child but a mother. 


The assessees, on the other hand, contend that the word “individual” used in 
section 16 (3) is not used in its generic sense but is used in a restricted and narrower 
sense as connoting only human being and if it is thus restricted there is ample justifi- 
cation for restricting it still further to the male of the species when regarded in the 
context of section 16 (3). Sub-clauses (2) to (iz) of clause (a) are To cases where 
the income of a wife or a minor child of “‘ such individual” arising di y or indirect- 
ly from the several sources therein indicated is to be included in computing the 
total income of the “individual” for the a of assessment and. the word could 
not have been used in a different sense-for the purposes of sub-clauses (i) and (iH) 
and sub-clauses (#) and (iz) of clause (a). The word “‘such individual” as used in 
sub-clause (a) can only have been used in one sense and one sense only and if that 
is the sense in which it could have been used “‘such individual” should be one who is 
capable of having a wife or minor child or both and that individual can only be 
a male of the species and not a female. 


The question for our determination is a very narrow one and it turns on 
the construction of section 16 (3) of the Act. The High Court of Madhya Pradesh 
plunged headlong into a discussion of the reasons which motivated the Legislature 
into enacting section 16 (3) by Act IV of 1937, and took into consideration the 
recommendations made in the Income Tax Enquiry Report, 1936 and also the 
statement of objects and reasons for the enactment of the same, without considering 
in the first instance whether there was any ambiguity in the word “individual” as 
used therein. It is clear that unless there is any such ambiguity it would not be open 
to the Court to depart from the normal rule of construction which is that the in- 
tention of the Legislature should be primarily gathered from the words which are. 
used. It is only when the words used are ambiguous that they would stand to be 
examined and construed in the light of surrounding circumstances and constitutional 
principle and practice (Per Lord Ashbourne in Nairn v. University of St. Andrews and, 
others1. In the latter event the following observations of Lord Lindley, M. R., in 
Thomson y. Lard Clanmorris?, would be apposite : 


“ In construing any statutory enactment, must be had not only to the words used, but 
to the history of the Act and the reasons which led to its being passed. You must look at the mischief 
which had to be cured as well as at the cure ided ” (Sse also the observations of Goddard, C.J., ° 


in R. v. Paddington and St. Marplebons Rent Ti 3j: 
The position in law has been thus enunciated in the judgment of Das, Acting C.J. 
(as he then was) in the Bengal Immunity Company Limited v. State of Bihar and others. 





1. L.R. (1909) A.C. 147. 4 (1955) 2 M.L.J. (8.C.) 168: (1955) S.J. 
a. LR. g J Ch. D. 718, 725. 672 : (1955) 2 EA 603, 632 KNs J 
3. (1949) 65 T.L.R. 200, 203. , $ 
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“Tt is sound rule of construction of a statute firmly established in England as far back as 1584 
when Hepdon’s case*, was “decided that— 

OU ee Sued digg oe ee for the mire and true interpretation of all statutes in general (be they penal or 
beneficial, restrictive or enlarging of the comman law) four things are to be discerneal snd a : 

Ist. What was ghe common law before the making of the Act., 

and. What was the mischief and defect for which the common law did not provide., 

gd. What remedy the Parliament hath resolved and appointed to cure the disease of the 
Commonwealth., and 

edy ; and then the office of all Judges is always to make such 

construction as shall supress the mischi , and advance the remedy, and to subtle inventions 
and evasions for continuance of the mischief, and pro privalo commodo, and to force and life to the 
cure and remedy, according to the true intent of the makers of the Act, pro boro publico ”. 


In In re Mayfair Property Company}, Lindley, M.R., in 1898 found the rule “as 
necessary now as it was when Lord Coke reported Heydon’s case’’*. In Eastman 
Photographic Materials Company v. Comptroller Gensral of Patents, Designs and Trade 
Marks*, Earl of Halsbury re-affirmed the rule as follows: 

y Lords, it appears to me that to construe the statute now in question, it is not only legitimate 
pathighly cmveniett weet bods the fee Act eee ea the former 
Act had given ri and to the latter Act which provided the remedy. These three things being com- 
pared, I cannot doubt the conclusion.” 

The High Court of Punjab based its conclusion primarily on the use of the 
word “or” between the word “ wife” and the words “minor child” in section 16 (3) 
(a) of the Act and it was of opinion that these words were used disjunctively ard the 
“individual referréd to in section 16 (3) (a) of the Act may have a wife and minor 
child or may not have a wife but have a minor child.” If the individual assessed 
to income-tax is a female that individual will have no wife but she may havea 
minor child and therefore section 16 (3) (4) of the Act does not imply that the indi- 

c. 


vidual must necessarily be a mal ; 
The argument based on the disjunctive user of the word “wife” and the 


words ‘minor child” is capable of being summarily disposed of. Even if the 
words “ such individual ” in section 16 (3) (a) of the Act meant only a male of the 
species the word “ wife ” and the words “ minor child ” could only have been used 
with the word “ or ” in between. A male of the species may not necessarily have 
both a wife and a minor child. He may have a wife but no “minor child”. He 
may have a minor child but may have no wife at the relevant period. If therefore 
ision had to be made for the inclusion of the income of a wife or minor child or 
oth in the total income of a male of the specics the word “or” was absolutely neces- 
sary to be interposed between the word “ wife ” and the words “ minor child ”. To 
construe the word “or” as disjunctive between the word “ wife” and the words 
“ minor child ”? does not necessarily lead to the conclusion that the words “such 
individual” were used for both a male and a female of the species and were necessari- 
ly inconsistent with the user of those words for the male of the species if the context 
otherwise lead to that conclusion. The reasoning adopted by the learned Judges of 
the High Court of Punjab therefore does not clinch the matter. 


> We have therefore got to examine whether the use of the word “individual ” 
in section 16 (3) (a) of the Act is in any manner ambiguous. The opening words 
of section 16 {8} talk of “ any individual ” whose total income has got to be com- 
puted for the purpose of assessment and the words “such individual” used in section 
16 (3) (a) have reference only to that individual. That individual must be an 
and it is in the computation of his total income for the purpose of assessment 
that the income of the persons mentioned in clauses (a) and 6) have got to be in- 
cluded. Sub-clause (a) refers to two distinct sets of persons bearing a relationshi 
with “such individual ”, the assessee. One is a wife and the other is a minor da, 
The case of the wife is dealt with in sub-clauses (i) and (ii) and the case of a minor 
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child is dealt in sub-clauses (ii) and (to). Sub-clauses (2) and ii!) use the word “ her 
husband ” or “the husband ” in place of the words “ such individual” with refe- 
" rence to the income derived by the wife in the circumstances therein ‘mentioned. 
though, it may be observed that the user of the words “ such individual ” would not 
have made the slightest difference to the position. Sub-clauses (4 and, (iv) which 
deal with a “minor child” use the words “such individual ” in relation to the 
minor child whose income under the circumstances therein mentioned has to be 
included in computing the total income of “such individual” for the purpoke of 
assessment. Whereas the words used in sub-clauses (?) and (iH) are specific and refer 
only to “her husband” and ‘‘the husband” as “such individual”, the words used in 
sub-clauses (ii) and (iv) leave it indefinite as to which is meant by the words “ such 
individual ” whether a male and/or a female of the species. If the words used in 
all these four sub-clauses were to be harmoniously read and the two cases which are 
mentioned in sub-clauses (i) and (ii) are not to be read differently from the oases 
mentioned in sub-clauses (#) and te the only way in which the words “ such indi- 
vidual” as used in sub-clauses (H) and (iv) could be understood would be to read 
them as confined to a male of the species and not including the female. If these 
words “ such individual ” as used in sub-clauses (#) and (iv) are thus read restricted 
to a male of the species, all these sub-clauses would have reference only to the male 
of the species irrespective of the fact that the words “her husband” and “ the 
hiiaband ” have been used in sub-clauses (i) and (Hi) instead of the words “such 
individual.” If the words “such individual ” had been used in sub-clauses (i) and 
(ii) as they have been used in sub-clauses (it) and (tv) the position would have 
been just the same because in that event also,we would have had to determine whe- 
ther there was any justification-for reading the words “ such individual ” used with 
reference to sub-clauses (i) and (i) in any different sense from the same words “ such 
individual ”as used in sub-clauses (if) and (iv). The crux of the question, therefare, 
is whether the words “such individual ” used in the opening part of section 16 (3) (a) 
are used to mean a male of the species when they are read in juxtaposition with the 
words “ a wife ” and are used to mean both a male as well as a female of the species, 
as the case may be, when used in juxtaposition with the words “ minor child.” 


If that was the intention of the Legislature there was nothing to prevent it 
from dividing clause (a) into two sub-clauses whether they were numbered (a) and 
(ai) or (a) and (b) respectively. _ The Legislature could as well haye enacted the 
provisions in the manner following :— 

(a) so much of the income of a wife of such individual as arises directly or 
indirectly— : eo i 
_ (i) from the membership of the wife in a firm of which her husband (or such 
individual) is a partner ; or 7 
(ii) from assets transferred directly or indirectly to the wife by the husband 
{or such individual) otherwise than for adequate consideration or in connection with 
an agreement to live apart ; 
(ai) or (b) so much of the income of a minor child of such individual as arises 
directly or indirectly— . 
(i) from the admission of the minor to the benefits of the partnership in a 
firm of which such individual is a partner ; or 
(ii) from assets transferred directly or indirectly to the minor child, not being 
a married daughter, by such individual otherwise than for adequate consideratiorf. * 

If these provisions had been enacted in the manner aforesaid it would have 
been possible to urge, as has been urged before us by the Revenue, that clause (a) 
referred only to a male of the species who only could have a wife and clause (ai) 
or (b) referred to a male and/or a female of thé species. 


The Legislature however chose to adopt a peculiar mode of enactment either 
for the purpose of economy of words or structural beauty and mixed yp both these 
sets of provisions into the enactment of clause (a) of section 16 (3) of the Act as 


a 


v 
e 
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it stands at present. elt rolled in both these sets of cases and used the words “a 
wife ” or “ minor child} of “such individual” raising thus the question of construc- 
tion which’ has got to be determined by us. “Such individual” as is talked of in 
section 16 (3) Ce have a wife, may have a minor child or may have both‘a 
wife and aminorthild. When “such individual” is thought of in connection with a 
wife, it can only be a male of the species, but when “ such individual ” is thought 
of in connection ‘with a minor child it can be both a male as well as a female of the 
species, though, of course, when “ such individual ” is thought ofin connection with 
“both” then again it would have to be a male of the species and certainly not a 
female. Such an interpretation would lead to the interpretation of the same 
words ‘‘ such individual ” as meaning two different things in two different contexts. 
They would mean one thing when used in relation to “ a wife’? and would mean 
another thing when used in relation to a “ minor child”. They would be capable _ 
of being understood in a narrower sense when used in connection with “a wife ” 
and would be capable of being understood in a wider sense when used in connection 
with a “minor child”. One may as well question the elegance or the propriety 
of such user of the words “‘such individual” where the words “ as the case may be ” 
are necessarily to be imported in order to understand the true import of these words, 
he again they are used not in different parts of the same section but at one place 
y. ; 


If one turns to section 16 (3) (b) the words used therein are “‘transferred.... 
by “such individual” for the benefit of his wife or a minor child or both ”. There 
is the indefinite article “ʻa ” used before the words “ minor child”. If that indefi- 
nite article “a ” had not been used, the expression would have run “for the benefit 
of his wife or minor child or both” thus leaving no doubt at all that in clause (b) 
at least the words ‘‘such individual”? meant only a male of the species. It is ed 
however ‘that the use of the indefinite arttle “a” shows that the words “his wife ” 
and “ minor child” and ‘‘ both” have been used disjunctively and should be 
read in the same manner as in section 16 (3) (a) of the Act. The words “ his wife ” 
would appropriately go with a male of the species but the words “a minor child ” 
would appropriately go with a male as well as a female of the ies, though the 
word “both” could only be appropriate in relation to a male of the species and not 
a female who can havea minor child but not both a wife anda minor child. The 
same want of elegance or propriety can be predicated of this expression also and 
the use of such expressions both in section 16 (3) (a) and section 16 (3) (b) raise 
questions of construction whether what was meant by the Legislature was only a 
male of the species in both these contexts or a male and/or female of the species, 
as the case may be, applying one or the other in accordance with the circumstances 
attendant upon the computation of the total income of “‘ any individual” for 
the purpose of assessment. 


We åre of opinion that the very manner in which all the four sub-clauses have 
been grouped together in section 16 (3) (a) and the manner in which the expreasion 
“for the benefit of his wife, a minor child or both ” is used in section 16 (3) (b) renders 
the words ‘“‘any individual ” or “ such individual”? ambiguous. There is no know- 

*ing with certainty as to whether the ‘Legislature meant to enact these provisions 
with reference only to a male‘of the species using the words “ any individual ” or 
“ such individual ” in the narrower sense of the term indicated above or intended 
to include within the connotation of the words “ any individual ” or “ such indivi- 

e clual” also a female of the species, wherever appropriate which would of course onl 

be genen the cases contemplated in sub-clauses (#) and 7 of section 16 (3) ay 
and in one of the three cases contemplated in section 16 (3) (b). The Legislature 
certainly was guilty of using an ambiguous term in enacting section 16 (3) of the 
Act as it did. In order to resolve this ambiguity therefore we must of necessity 
have resort to the state of the law before the enactment of the provisions ; the 
mischiefsand defect for which the law did not provide; the remedy which the 
Legislature gesolved and appointed to cure the defect and ; the true reason of the 
remedy within the meaning of the authorities referred to above. 
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Before the enactment of section 16 (3) of the Act by the Indian Income-tax 
(Amendment) Act, 1937 (IV of 1937), there was no provision%t all for the inclusion 
+ of the income of a wife or a minor child in the computation of the totalincome of 
“any individual” for the purpose of assessment. Whatever may have been the 
income of a wife from her membership in a firm of which her husband was a cr 
or from assets transferred directly or indirectly to her by her husband otherwise 
than for adequate consideration or in connection with an ent to live apart, 
her income was not included in the income of her husband in computing the fotal 
income of the husband for the purpose of assessment. Similar was the position in 
the case of income derived by a minor child from the admission of the minor to the 
p Sontag ae? in a firm of which “ such individual ” was a partner or from ' 
assets erred directly or indirectly to the minor child, not being a married daugh- 
ter, by “ such individual” otherwise than for adequate consideration. The income 
derived by such minor child could not be added to the income of the father for the 
ee of assessment. The income derived by the wife or minor child could dnly 
included in computing his or its total income for the purposes of assessment and 
neither the husband nor the father could be made liable for income-tax in respect of 
such income, whatever may be the reason which actuated them in providing such 
income for the wife or the minor child. 


This position was p t with difficulties for the Revenue. There were 
no doubt genuine cases i a wife or the minor child as the case may be, was 
provided with such income on bena fide severance of joint status between the erstwhile 
members of a joint and undivided Hindu family and where after such partition the 
adult member of the‘family entered into a bonafide partnership admitting the minors 
to th: benefits of the partnership. There were, on the other hand, innumerable 
cases where such severance of joint status was resorted to mainly with a view to 
eyade a higher incidence of income-tax.. There were also cases where husbands 
and fathers provided shares for their wives and minor sons and thus evaded payment 
of income-tax in regard to their shares in the profits of such partnerships. is evil 
was so rampant that the Income Tax Enquiry Report, 1936, recognised the same 
and made the following recommendations for remedying the situation (vide pp. 19 
& 20 of the Report). 
“ CHAPTER Il]—Assessees. 
Section I—Individuals. 

(a) Wifes Income.—Our attention has been drawn to the extent to which taxation is avoided 
by nominal erships between husband and wife and minor children. In some parts of the country, 
avoidance of taxation by this means has attained very serious dimensions. The obvious remedy for 
this state of affairs so far as husband and wife are concerned is the aggregation for assessment of their 
incomes, but such a course would involve aggregation in a quite different class of case, i.s., where the 
wife’s income arises from sources unconnected with the husband . y eee ee ae ee er A 5 


(b) Income of Minor Children.—There is also a growing and serious tendency to avoid taxation 
by the admission of minor children to the benefits of partnership in the father’s business. Moreover, 
the admission is, as a rule, merely nominal, but being n ed by entries ın the firm’s books, the 
Income-tax Officer is rarely in a position to prove c alleged participation in the benefits 
of partnership is unreal.......-. 00s eee eee eee 

We suggest that the income of a minor should be deemed to be the income of the father (i) if it arises 
from the benefits of partnership in a business in which the father is a partner or (ji) if, being the incomg e 
of ge aoe ohe (had marie daumbiler iE i derived frien, asset: transferred direcil or indirectly 
t the minor by his or her father or mother, (iii) if it is derived fom amets apportioned to him in the 
partition of a Hindu Undivided Family.” 


It may be noted that the recommendations of the Enquiry Committee even 
in the cases hereinbefore mentioned went to the length of including the income-of 
the wife or the minor.child as the case may be in the income of the husband or the 
father in the computation of his total income for the purpose of assessmeft. The 
mischief which the Enquiry Report sought to remedy by its recommendations 


« 
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was onc which was the result of husbands entering into nominal partnerships bet- 
ween themselves and tħeir wives and fathers admitting their minor children to the 
benefits of such partnerships. The mischief, if any, resulting from the mothers 
admitting their minor chil to the benefits of partnerships in which they were 
members was farthest from the thoughts of the Enquiry Committee and was no- 
where sought to be remedied. Having regard to the circumstances which prevailed 
at the time when the Enquiry Committee made its report, the only mischief which 
they sought to remedy by their recommendations was the one resulting from the 
male assessees indulging in such tactics for the evasion of income-tax by creating 
nominal partnerships between themselves and their wives on the one hand and their 
minor children on the other. 


These recommendations were duly considered by the Government and as a 
result thereof Act IV of 1937 was enacted introducing section 16 (3) in the Act. 
What was intended to be done by the Legislature in enacting this amendment may be 
gleaned to a certain extent from the statement of objects and reasons appended 
to the Bill which eventually became the amending Act. Though it is not legiti- 
mate to refer to the statement of objects and reasons as an aid to the construc- 
tion or for ascertaining the meaning of any particular word used in the Act or 
Statute, see Aswam Kumar Ghose v. Arabinda Boss!, nevertheless, this Court in the 
Stats of West Bengal v. Subodh Gopal Bose and others*, referred to the same 

“ for the limited purpose of ascertaining the itions prevailing at the time which actuated 
the sponsor of the Bill t introduce the mame and the extent aad Urgency of evil which he sought 
remedy. 

The statement of objects and reasons which led to the passing of Act IV of 
1937, ran as follows : 


“Reference is made in sections 1 and 4 of ter Enquiry Report, 1 
to the practice of avoiding taxation by leans Gf taco parades husband and ue 
parent and minor child or by the nominal transfer of assets toa wife or minor child (or to an “ asso- 
ciation E E bade marge and wife) wiin there is no separa separation oh interests of the 
Osecesce . These ces are report become espread already, 
with conmderable detriment to the rea and there is little doubt that if they are not checked there 
will be progressive deterioration. The proposals in the Report i tion of the 
incomes of husband and wife beyond the immediate necessities of the case and to that extent their 
adoption would involve the aani of a new principle which the Government of India do not desire 
to establısh in advance of the general public discussion of the Report which has been ; and 
the present Bill has been so drafted as to deal only with the abuses to which I have referred.’ 

It is clear from the above extracts that the evil which was sought to be remedied 
was the one resulting from the wide spread practice of husbands entering into nomi- 
nal partnerships with their wives and fathers admitting their aaa children to the 
benefits of the erships of which they were members. This evil was sought to be 
remedied by the enactment of section 16 (3) inthe Act. If this background of the 
enactment of section 16 (3) is borne in mind, there is no room for any doubt that how- 
soever that mischief was sought to be remedied by the amending Act, the only ' 
intention of the islature in doing so was to include the income derived by the 
wife or a minor child, in the computation of the total income of the male asseasee 
the husband or the father, as the case may be, for the purpose of asesament. If that 
«was the position, howsoever wide the words “‘any individual” or “such individual ” 
as used in section 16 (3) and section 16 (3) (a) may ap to be so as to include 
within their connotation the male as well as the female of the species taken by them- 
selves, these words in the context could only have been meant as restricted to the 
a pale and not including the female of the ies. If these words are used as refer- 
ring only to the male of the ies the whole of the section 16 (3) (a) can be read 
harmoniously in the manner above comprehending within its sco the four cases 
specified in sub-clauses (i) to (iv) thereof and so also section 16 (3)(6). We are there- 
fore of opinion that the words “any individual” and ‘such individual” occurring in 
section 16 (3) and section 16 (3) (a) of the Act are restricted in their connotation to mean 
only the male of the species, and do not include the female of the species, even though 


1. (1959) S$C-R.1 : (1952) S.C.J. 568. 2. (1954) S.C.R. 587, 628: (1954) S.C J. 127. 
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by a disjunctive ing of the expression “‘the wife ” or “a pinor child ” of “ such 
individual” in section 16 (3) (a) and the expression “‘by such individual for the benefit 
of his wife or a minor child or both ” in section 16 (3) (b), it may be ible in the 
particular instances of the mothers being connected with the minor children in the 
manner suggested by the Revenue to include the mothers also Within the connota- 
tion of these words. Such inclusion which involves different interpretations of the 
words “any individual” or “such individual” in the different contexts could never 
have been intended by the legislature and would in any event involve the addition 
of the words “ as the case may be ” which addition is not normally permissible in the 
interpretation of a statute. 


We shall now refer to the decisions of the several High Courts in India bearing 
on the construction of section 16 (3) of the Act. The earliest decision is that of 
the pe Court of Allahabad in'Shrimati Chanda Devi v. Commisstoner of Income-tax, UP.1 
That decision emphasised that the sub-clause (i) of clause (a) of sub-section G) of 
section 16 made it clear that where the husband was a partner the income of the 
wife, by reason of her being a member of the firm, was to be computed in the in- 
come of the husband, and if the Legislature had intended that the word “individual ” 
in sub-clause (ii) shoul mean only the father and not the mother there was no reason 
why they should not have used similar language asin sub-clause (i) and said “from 
the admission of the minor to the benefits of partnership in a firm in which Ais father 
is a partner.” Why the Legislature used a particular expression and why it did not 
use any expression which would have been clearer and better expressive of its inten- 
tion is y difficult to fathom. We may as well wonder why the Legislature did 
not use the words “such individual” in sub-clauses (i) and (iii) of section 16 (3) (a) 
in place of the words “ her husband ” or “ the husband ” when the intention of the 
Legislature would bave been equally carried out by the use of those words. It may 
be that the draftsman considered the useof the words “ her husband ” or “ the hus- 
band ” when he used the same in juxtaposition with the words “ a wife ” as appro- 
priate or more elegant and therefore ignored the obvious user of the words “ such 
individual” which would have been equally appropriate in that context. It would 


have been better expressive of the intention of the Legislature, as we have already ' 


divined above (viz., to use the words “ any individual” and “ such individual ” 
in section 16 (3) and section 16 (3) (a) respectively in the restricted meaning of the 
male of the species), to have used the words “ the father” in place of the 
words “such individual ” in sub-clauses (ii) and (iv) of section 16 (3) (a). It is 
however difficult to fathom the mind of the draftsman when he used one particular 
expression in preference to the other and not much help can be derived from the 
ratio adopted by the learned Judges of the High Court of Allahabad in the decision 
just referred to. It is also significant to observe that the learned Judges considered 
that the language of the section does not create any real difficulty and therefore did 
not think it worth their while to refer to the Income Tax Enquiry Report, 1936, and 
the passage therefrom which we have quoted above. Suffice it to say that we do 
not concur with the reasoning adopted by the learned Judges of the High Court of 
Allahabad and are of the opinion that the decision just referred to in so far as it 
militates against the reasoning adopted by us herein is incorrect. . 
\ The later case of Musta Quima Begum, In re*, decided by the same High Court 
` merely follows the judgment in Shrimati? Chanda Devi’s Case?, and is subject to the 
same criticism as above. 

The decision of the High Court of Punjab in Shrimati Damayanti Sahm v. Commiss 
slonsr of Income-tax, Delhi*, is the one under a peal before us in Civil Appeal No. 25 of 
1955. The learned Judges there followed the decision of the High Court of Allaha- 
bad in Shrimati Chanda Devi’s Case*, and answered the referred question in the affir- 
mative. It follows from what we have said above that that decision is also incorrect 
and the referred question ought to have beer’ answered by them in the negative. 





I1. (1950) 18 I.T.R. 944- g. (1950) 18 I.T.R. g44. . 
2. (1953) 29 I.T.R. 345. 4. (1953) 23 I.T.R. 41. 
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The latest decision in this context is that of the High Court of Madhya Pradesh 
in the Commissioner of Income-tax, Madhya Pradesh and B v. Smt. Sodra Devi !, which 
is the subject-matter of Civil Appeal No. 322 of 1955 before us. The High Court 
there observed that the word “ individual ” as in section 16 (3) of the Act was 
ambiguous,and referred to the above quoted passage from the Inquiry Committee’s 
Report, 1936, as also the statement of objects and reasons and came to the conclusion 
that,the word “‘ individual ” was restricted to the male of the species and it was not 
the thtention of the Legislature to im additional tax on a mother assessee by 
including in her income the income of her minor children arising from the benefits 
of partnership of a firm in which the mother and the minors were ers. Weare 
of opinion that the decision reached by the learned Judges of the High Court of 
Madhya Pradesh in that case was correct and the referred question was rightly 
answered by them in the negative. 


° The result therefore is that Civil op No. 322 of 1955 will be dismissed with 
costs and Civil Appeal No. 25 of 1955 be allowed with costs, the referred question 
ing answered in the negative. 


S.. K. Das, F.—The substantial question which falls for decision in these two 
appeals is if the word “ individual ” in sub-section (3) of section 16 of the Indian 
Income-tax Act, hereinafter referred to as the Act, malades also a female, and there- 
fore the income of the minor sons which arises directly or indirectly from their admis- 
sion to the benefits of partnership in a firm of which their mother is a member is to 
be included in computing the total income of the mother within the meaning of 
sub-section (3), clause (a), sub-clause (ii), of section 16. The question is really one 
of pure construction, that is, construction of pore) of section 16 of the Act. 
Nothing turns upon the facts of the case, and as the material facts have been clearly 
set out in the judgment just read by my learned brother Bhagwati, J., I do not 
think that any useful purpose will be served by re-stating them. 


Therefore, I proceed at once to a consideration of sub-section (3) of section 16 of 
the Act and state at the very outset that, to my great regret, J have come to a con- 
clusion different from that of my learned Deiren, I shall presently read the 
sub-section ; but before I do so, it will help the exposition which follows if I explain 
in a few words the standpoint from which I have approached the question. Speak- 
ing generally, the expression “‘construction” includes two things: first, the meaning 

of the words ; and, secondly, their legal effect or the effect which is to be given to 
them by the Courts. As in the case of documents, so in the case of statutes also, 
they should be construed in a manner which carries out the intention of the Legisla- 
ture. Itmay be reasonably asked—how is the intention of the Legislature to be dis- 
covered ? The answer is that the intention must first be gathered from the words of 
the statute itself. If the words are unambiguous or plain, they will indicate the 
intention with which the statute a ae Ga the object to be attained by it ; in 
other wofds, the intention is best declared by the words themselves, and the words 
of a statute are to be interpreted as bearing their ordinary, natural meaning unless 
the context requires a different meaning to be given to them. If, however, the words 
are ambiguous, the policy of the legislation and the scope and object of the statute, 
° where these can be , Will show the intention, which may further be brought 
to light by applying the various well settled rules and presumptions of construction. 
One such rule is that the statute must be read as a whole and the construction made 
of all the parts bet tien I am emphasising this aspect of the question to guard 
e eagainst any possible suggestion, that I have started with some a priori idea of the 
meaning or intention behind sub-section (3) of section 16 of the Act and have tried 
by construction to work that idea into the words of the sub-section. I have been ` 
conscious all through of the warning given by Lord Halsbury, in the following obser- 
vations in Leader v. Duffey": À 
“« All these refinements and nice distinctions of words appear to me to be inconsistent with the 
modern view, which is I think in accordance with reason and common-sense, that, whatever theinstru- 
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ment, it must receive aconstruction according to the plain meaning of the words and sentences therein 
contained. Butt agree that you must wes at the whole initmment, and, inaminch as tiere may be 
inaccuracy inconsistency, must, , ascertain ti caning instrument 
taken as a whole in order to give effect, if 17 be posible to do po, E E A T EF AEE A 
E PEART IC E TO be ui pa pipe aree o i by asruraing ati intention apart froo 
eI Š 1 
in favour of the Prp se made.” tea g i Hap to . . 
Keeping that warning in mind, I shall first take the words of sub-section (3) of section 
16 and see if they ina ier or unambiguous. Alternatively, I shall also consider the 
roper construction of sub-section (3) of section 16 on the assumption that the word 
individual ” used in the sub-section is ambiguous and should therefore be inter- 
preted consistently with the principles laid down in the locus classicus on the subject, 
namely, the clelebrated Heydon’s case1, reported by Lord Coke and decided by the 
Barons of the Exchequer in the sixteenth century. 


I shall now read sub-section (3) of section 16 of the Act : i 


“16 (3) In computing the total income of individual for the purpose of assessment, there 
aball eee a 3 


(@) so much of the income of a wife or a minor child of such individual as arises directly 


_ or indirectly— 


(i) fom the membership of the wife in a firm of which her husband is a partner ; 
gti From the admission of the minor to the benefits of partnership in a firm of which such 
indivi is a partner ; 
(iii) from assets transferred directly or indirectly to the wife by the husband otherwise than for 
adequate consideration or in connection with an agreement to live apart ; or 
(iv) from assets transferred directly or indirectly to the minor child, not being a married 
daughter, by such dividual otherwise than for adequate consideration ; and 
(b) so much of the income of any person or association of persons as arises from asects trans- 
ferred otherwise than for adequate consideratiop to the person or association by such individual for 
the benefit of his wife or a minor child or both. 
I have already stated that the sub-section must be read as a whole and in the context 
of other provisions of the Act, particularly section 16 of which it is a part ; it is only 
then that we shall arrive at its correct meaning consistent with the other provisions 
of the Act.. The word “ individual” used in sub-section (3) of section 16 occurs in 
several other provisions of the Act, ¢.g., section 3, section 4-A, section 48 and section 
55. It is necessary to quote section 3 in extenso. That section is in these terms : 
“ Where any Central Act enacts that income-tax shall be charged for any year at any rate or 


rates, tax at that rate or those rates ahall be charged for that in accordance with, and subject 
to the provisions of this Act in respect of the total income of the previous year of every individual, 
Hindu undivided family, aay se? and local authority, and of every firm and other association of 

persons or the partners of the or the members of the association individually.” 
It is not disputed before us that the word “ individual ” occurring in sections 3, 4-A, 
48 and 55 means cither a male or a female; nor has it been disputed before us E 
according to the ordinary accepted meaning of the word, it means a single human 
ing as opposed to “‘society”, “family”, etc., and that a single human being may 
be of either sex. Learned counsel appearing for the assessees in the two appeals 
have pointed out, however, that the word “ individual” has not the same width of 
meaning in sub-section (3) of section 16 as it has in the other provisions ; for exam- 
ple, in section 3, the word “ individual” has been held to include a Corporation 
created by statute, ¢.g., a University or a Bar Council or the trustees of a baronetcy 
trust incorporated by a Baronetcy Act, etc., whereas sub-section(3) of section 16 makes 
it quite clear that the word “individual” there does not include a Corporation crea- 
by a statute. This indeed is correct. But the question before us is whether, in 


` its context, sub-section (3) of section 16 imposes a further restriction on the word 


“individual”, confining it to a male individual only. The critical question before us 
is whether such a further restriction is im on the word “individual” either by the 

ress words used in the sub-section or by necessary implication from the clauses and 
sub-clauses thereof. 
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It is said to be a presumption in construction that the same words are used in the 
same meaning in the sdime statute and particularly in the same section or sub-section. 
The presumption is, however, of the slightest, and there are many instances where the 
application of this rule or presumption is impossible. The same words may often 
receive a different, interpretation in different parts of the same Act, for words used 
with referefice to one set of circumstances “may convey an intention quite different 
from what the self same set of words used with reference to another set of circumstances 
would or might have produced.” (Edinburgh Street Tramways Co. v. Torbain!, Per 
Lord Blackburn). The classic example of” the same word having a somewhat 
different meaning in the same section is provided by Offences Against the Person 
Act, 1861, section 57 of which deals with bigamy and enacts : 


“Whosoever, being married shall marry any other person during the life of the former husband 
Or wife...... shall be guilty of felony.” 

*It is obvious that the word “ marry” is used in two different senses in the 
same section. There is another classic example in Article 31 of our Constitution 
where the word “law” in clause (3) of the said Article has been used in different 
senses. ‘This is referred to in a decision of this Court. in the Stats of Bihar v. 
Maharqjadhiraja Sir Kameskwar Singh of Darbhanga*. 


The word “individual”? is not defined in-the Act, but the meaning of the 
word in sections 3, 4-A, 48 and 55 is reasonably clear. The word “ assessee ” is 
defined in clause (2) of section 2 of the Act as meaning a person by whom income-tax 
or any other sum of money (which would include super-tax, penalty or interest) is 
payable under the Act. It also includes every person in respect of whom any 
pes under the Act*is taken for the assessment (a) of his income, (b) of his 
oss or (c) of the amount of refund due to him. Thus the definition covers two 
categories : first, persons by whom any tax, penalty or interest is payable under 
the Act, whether any proceeding under the ‘Act has been actually taken against them 
or not; and secondly, persons against whom any of the proceedings specified in 
this clause has been taken, whether he is or is not liable to pay any tax, penalty or 
interest. ‘A person,’ under section 3 (42) of the General Clauses Act, includes any 
company gr association or body of individuals, whether incorporated or not ; and 
under clause (g9) of the section ‘a person’ also includes a Hindu undivided family and 
a local authority. Thus, we have six ae of assessees referred to in section g— 
(a) the individual, (b) the Hindu undivided family, (c) the local authority, (d) the 
company, (e) the firmand (f) other association of persons. Read in the context of sec- 
tion g of the Act, the word “ individual”? means, in the other sections, one of the 
six categories of assessees referred to in section 3. The same cat ry is also referred 
to in enon 19) of section 16, subject only to this restriction that in the context of 
the sub-section, the word “ individual ” does not include a Corporation, etc. 


We now turn to the critical question before us—is there a further restriction 
in the subsection confining the word “individual” toa male individual only ? M 
answer is that there is nothing in the context of section 16 or of the sub-section whi 
confines the.word ‘‘ individual” to a male individual only. Section 16 deals with 
the computation of total income and provides what sums are to be included or ex- 
tluded in determining the total income. The effect of including exempted income 
in the assessce’s total income is mainly two-fold: first, the tax payable by the asses- 
sec is determined with reference to the total income and therefore exempted income 
which is included in the total income would affect the rate of tax applicable to the 
k ble portion of the total income ; secondly, in several cases reliefs are gi en, 
or calculations made with reference to the total income. Sub-section (3) of section 16 
appears ex facie to be directed towards preventing an individual’s attempt to avoid 
or reduce the incidence of tax by transferring the assets to his wife or a minor child 
or admitting the wife as a partner or admitting a minor child to the benefits of part- 
nership in a firm in which such indiviflual is a partner. I agree that the sub-section 
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creates, to some extent, an artificial liability to tax by including the income of A In 
the income of B, and must therefore be strictly construed ; that merely means that the 
words of the sub-section must be given their strictly natural meaning, and there 
should be no attempt at artificial stretching one way or the other. 


What then is the proper construction of the sub-section ? It.naturally falls into 
three interconnected parts. The first part controls both clause a) ang clause (b), 
and states that “‘ in uting the total income of any individu for the bet ae 
of assessment, there in comp be included so much of the income, etc.”, as is specified 
in clauses (a) and (b). The second is clause (a) itself which starts with an 
opening sentence that “so much of the income of a wife or minor child of such 
individual as arises directly or indirectly ” from four specific cases shall be included 
in the total income’of the individual, and then the cases are enumerated in four sub- 
clauses numbered (i), (i) (iti) and (iv). Then, comes the third part which deals 
with clause (b). I have divided the sub-section into its three natural parts, but 
I must make it clear that all the three parts must be construed together as they 
are interconnected and interdependent. In the first ae there is no difficulty 
whatsoever, in my opinion, in giving the word “ indivi ”? its natural meaning, 
that is, that the onl means se a male or a female. The opening sentence of 
clause (a) contains the expression “so much of the income of a wife or minor ae 
of such individual ”. Does the use of the word “individual” in the o 
tence of clause (a) give rise to any ambiguity or difficulty? I do not eae te it 
does. Itis quite obvious that a female individual cannot have a wife, but she can 
have a minor child whereas a male individual can have a wife, minor child or both. 
It has been argued that clause (a) must be interpreted noscitur a sociis, and as the 
expression “‘ a wife or minor child ” is capable of meaning only when used in con- 
nection with a male individual, the whole sub-section must be confined to a male 
individual. J am unable to accede to this argument. The collocation or associ- 
ation of the words “a wife or minor child ” in connection with the words “ such 
individual ” in the opening sentence of clause (a) does not necessarily mean that 
the individual contempleted is a male individual only. I agree that the word “or” 
in between the words ‘‘ wife”? and “ minor child ” must be there, even when the 
individual talked of is a male only; in other words, the use,of the disjunctive word 
“or” does not necessarily clinch the issue. But I do not see any real difficulty 
in reading the opening sentence of clause (a) distributively so as to mean a male 
individual when the wife is being talked of, and either a male or a female individual 
when a minor child is talked of. I do not think that such a construction does any 
violence to the words used ; on the contrary, in my opinion, it gives effect to the 
plain meaning of the word “ individual ” 


Turning now to the sub-clauses pune (i) to (iv), there can be no doubt 
from the phraseology used that sub-clauses (1) and (tH) refer only to a male individual, 
because a female individual cannot have a wife. It is worthy of note, however— 
and this is very important—that sub-clauses (ï) and (iv) make it ually « clear that 
they are not confined to the male individual only in the manner in w ich sub-clauses 
(i) and (Hi) are so confined. In sub-clauses (i) and (iH) the word “ individual ” 
is not , and the words used are “her husband” and “the husband ”. In 
sub-clauses (#) and (iv) the words used are “‘ such individual’. Why did the Legis-, 
lature make this difference in phraseology? If the intention was to confine the entire 
sub-section to a male individual only, nothing could have been easier than to qualify 
the word “ individual ” by the adjective “‘ male ” in the nile of the sub-section 
which controls both clauses (a) and (b) ; alternatively, in uses (47) and (iv) 
it would have been easy to use the word “ father ” naa e of “ such individual ’’s 
It is true that a change of language is some, though possibly slight, indication of 

- a change of intention. I am unable, however, to accept the argument advanced 
before us that the pores ee) employed in sib clans (i) a (iii) different as 
it is from that employed in sub-clauses (ii) and (iv) can 2 accounted for on the 
ground of elegance or felicity of expression, It seems to me that if the intention 
was to confine the word “ individual” to a male individual only, elegance and 
clarity both required that the word “ individual” should be qualified by the ad- 
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jective “male”, and the word “ father ” should have been used in sub-clauses (ti) 
and (iv). I am awaresthat a draftsman often uses different words merely to avoid 
tepetition. I am also aware that it isd us to suppose that the Legislature fore- 
sees every possible result that may ensue the “unguarded use of a single word, 
or that the richer Sabehil in statutes is so precisely accurate that you can pick out 
<. . . this andthat expression and, skilfully pieci ere rng safe 
fouidation for some remote inference ” (as Per ord taba, -C. in Nairn v. 
University of St. Andrews and othsrst). But what is noteworthy in the present case is 
that the difference in phraseol between sub-clauses (i) and (ii) on the one side 
and sub-clauses (ii) and (iv) on the other, is so striking that the conclusion appears 
to me to be reasonably plain ; it is not really a case of the unguarded use of a single 
word or picking out an expression here or picking out another expression there in 
order to piece out some remote inference. The striking difference in phraseology 
hits, as it were, one in the face when one reads the four sub-clauses. It seems to 
me that the meaning is very clear. In the opening part of clause (a), the word 
“ individual ” is to mean a male or a female ; two of the sub-clauses, however, 
are confined to the male only and therefore the word “ husband ” is used in 
juxtaposition to the word “wife”. In the other two sub-clauses, however, the word 
“individual ” is used in order to make it clear that they refer either to a male or 
to a female individual. I do not see any incongruity or disharmony in the enu- 
meration of the four sub-clauses, nor do I appreciate the argument urged before 
us that the word “ individual ”, on the construction adopted by me, has a different 
meaning in two of the four sub-clauses of clause (a). e word “‘ individual ” has 
and retains the same meaning, namely a male or a female, all throughout the sub- 
section. All that happens is that in two of the sub-clauses of clause (a), when the 
Legislature intends that they should be confined to a male individual only, the word 
“ husband ” is used to make the intention clear. On the same reasoning, when the 
Legislature intends in two other sub-clauses ghat they should apply to either a male ar 
a female, the word “ individual ” is used to include either of them. I am unable to 
accept the contention that such an interpretation offends against the rule of harmo- 
nious construction. So far as clause (b) of the sub-section is concerned, the word 
“individual ’ is again used and that again relates to a male or a female. The last 
part of the clause reads “ by such individual for the benefit of his wife or a minor 
child or both.” Here in the sentence has to be read distributively—that is, 
when the wife is talked of the individual can only be a male ; when a minor child 
is talked of, the individual can be a male or a female; when both wife and minor 
child are talked of, the individual can again be a male only. There was some argu- 
ment before us with regard to the use of the indefinite article “ a ” before the words 
“minor child’ and it was submitted by the learned Solicitor-General that if the 
islature intended to confine clause (6) to a male individual only, it could have 
easily dropped the indefinite article and used the word “ his” before the words 
“minor child”. Personally, I do not attach much significance to the use of the 
indefinite article “ a”. It is to be noted that no such indefinite article is used before 
the words “minor child” in the opening sentence of clause (a) ; but I do not see 
any compelling reasons why the naturab ee of the word “‘ individual ” should 
not be given to it in clause (a) and clause (b) of the sub-section. Such meaning can 
be easily given to both the clauses if they are read distributively, and such reading 
does not, in my opinion, do any violence to the language used. 
' On a plain reading of the sub-section, I have come to the conclusion that there 
really is no ambiguity and the word “individual ” has been used in the sub-section 
eo its ordinary accepted connotation, that is, either a male or a female individual; 
two of the sub-clauses of clause (a) are no doubt confined to a male individual and 
that has been made clear by the use of the words “ wife’ and “ husband ”, instead 
of the words “ such individual ”. 


e 


Assuming, however, that there ių some ambiguity in the sub-section by reason 
of (1) the use of the phraseology in sub-clauses (i) and (iit) of clause (a), and (2) of 
a EEE a A 
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the opening sentence of clause (a) which controls all the four sub-clauses of that 
clause, what then is the position? The four principles laid down in Hepdon’s case? 
have been thus ised : : 


“ That for the sure and true interpretation of all statutes in general (be they penal or beneficial 
restrictive or enlarging of the common law) four thin: e S e a 1) wbat 
was the common law before the ing of the Act ; (2) what was the mischief and defect for ch the 
common Iaw did not provide; (9) what remedy the Parliament hath resolved and appomted to cure 
the disease of the commonwealth ; (4) the true reason of the remedy. And then office of all 


of the Act pro bono publico.” 
Let me now apply these principles in the construction of sub-section (3) of section 16 
of the Act. 


The sub-section was introduced in 1937 and before the enactment of the 
sub-section, there was no provision for the inclusion of the income of a wife or a 
minor child in the computation of the total income of an individual. The Income 
Tax Enquiry Report, 1936, referred to the widespread evil of the evasion of tax 

the severance of the joint status amongst members of a joint and undivided 
Hindu family. The Report said : 


“Our attention has been drawn to the extent to which taxation is avoided by nominal a~ 
ships between husband and wife and minor children. In some parts of the country, avoidance of 
taxation by this means has attained very serious dimensions. The obvious remedy for this state of 
affairs so far as husband and wife are concerned is the aggregation for assessment of their incomes, 
but such a course would involve aggregation in a quite t class of case, t.4., where the wife’s 
income arises from sources quite unconnected with the husband....... eee eee cece cere eee enee 


Perec cere reer nce ec cern ese seers eseeesreesssssseeseseesesereereresssssesrseesousesesvene 


We recommend, therefore, that the income of a wife should be deemed to be, for Income-tax 

the income of her husband, but that where the income of the wife 1s derived from her per- 

sonal exertions and is unconnected with any business of her husband, her income from her personal 

exertions up to a certain limit, say Rs. 500, should not be so included, . . . s a 8 ee ee e 

(b) Income minor stiles There is aise a grówiog and beriou tendency to avoid taxation 

by the admission of minor children to the bencfits partnership in the father’s business. Moreover- 

the admission is, as a rule, merely nominal, but being supported entries in the firm’s books, the 

Income-tax Officer is rarely in a position to prove that the all participation in the benefits of 
partnership is unreal. 3 


We suggest that the income of a minor should be deemed to be the income of the father (i) if it 
arises from the benefits of partnership in a bunness in which the father 1s a partner or (i) if being 
the income of a minor other than a married daughter, it is derived from assets transferred directly 
or indirectly to the minor by his or her father or mother, (i) if it is derived from assets apportioned 
jo him in the partition of a Hindu Undivided Family.” 

It is clear, however, that the report is of very little help in the construction of the 
sub-section, because the Legislature did not accept in full the recommendations 
made in the Report. Two of the rules in Heydon’s case lay down (a) that we 
must find what was the mischief or defect for which the earlier law did not provide 
and (2) what remedy the Parliament has resdlved and appointed to cure the mischief 
or defect. In the case under our consideration, the interpretation which has been 
put by me on sub-section (3) of section 16 does not militate against any of the afore 
said rules of Hepdon’s case). The interpretation put by me undoubtedly remedies 
the mischief or defect for which the earlier law did not provide. The only serious 
criticism‘ made by learned counsel for the assessees against that interpretation is 
that the remedy not merely cures the mischief for which the earlier law did not pro, , 
vide, but it goes a little further and attacks the evil even when the evil is committed 
by a female individual, though the Income Tax Enquiry Report (except in one pa 
did not in specific terms refer to such an evil committed by a female individual. 
‘can see nothing in the rules laid down in Hepdon’s case? which miilitates against the 
view taken by me. There is no presumption that, while remedying an evil, the mee 
lature may not cast its net very wide so as to remedy the evil in all its aspgcts. t 


— 
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me again refer to sub-qlauses (i) and (ii) of clause (a) of sub-section (3) of section 16 
of the Act. Those two sub-clauses are absolute and unqualified in terms and not 
subject to any exception? If the wife owns and manages a business and she takes her 
husband into partnership with her in the business, the result of the partnership would 
` be that the wife’sincome from the business would be no longer taxable in her hands 
but would be included in the total income of her husband under the sub-section, 
eveņ though the husband may be a dormant partner. This clearly shows that the 
Legislature was not confining itself to the recommendations made in the Income Tax 
Enquiry Report. What is to be included in the total income of an individual under 
clause (a) is the income of a wife or minor child arising directly or indirectly “from 
the membership of the wife” in the firm or “from the admission of the minor to the 
benefits of partnership” in the firm of which the individual is a er. The 
clause covers the share of the profits of the firm received by the wife in her capacity as. 
ope or by the minor child in his or her capacity as one admitted to the benefits 
of partnership. But the income received from the firm by the wife or the minor 
child under any other contract with the firm or in any other capacity, does not fall 
within the clause and is not included in the husband’s or parent’s total income. 


From what is stated above, it is clear that the Legislature did not confine itself 
strictly or solely to the recommendations made by the Income Tax Enquiry Commit- 
tee but provided for all such aspects of the evil or mischief as it thought fit to remedy 
by the Padian Income-tax (Amendment) Act, 1937, (IV of 1937). In these 
circumstances, I do not think that the recommendations made by the Income-tax 
Enquiry Committee can be relied upon to restrict the meaning of the word “ indi- 
vidual ”? used in EEA of section 16 of the Act. As to the Statement of 
Objects and Reasons which led to the ing of Act(IV of 1937)and which has been 
set out in the judgment of the High Court of Madhya Pradesh, I do not think that 
the Statement can be referred to as an aid to construction for ascertaining the mean- 
ing of the word “individual” used in the sub-section. Even if it is referred to “for 
the limited purpose of ascertaining the conditions prevailing at the time which actua- 
ted the sponsor of the Bill to introduce the same and the extent and cy of the 
evil hich fie sought to remedy”, the use of the word “parent” in the Statement of 
Objects and Reasons shows that the evil was not confined to the male individual only, 
and the sponsor of the Bill was aware of it. The Statement reads : 

“ Sec. 16 (g) was thus designed to bring within the ambit of taxation incomes of wives and 
minor children as income of husband or parent, which otherwise would escape the whole burden of 
taxation.” 

I emphasise the use of the word “parent” which would show that the evil contempla- 
ted was an evil which was not confined to the “father ” only but included the mother 
as well. 


My conclusion therefore is that there is nothing in the policy of the legisla- 
tion and the scope and object of the statute which compels one to cut down the 
natural meaning of the word “individual ” used in sub-section (9) of section 16 of 
the Act so as to confine it to a male individual alone. 


I now turn to such authorities as have been cited before us. There has been 
ea difference of opinion in the High Courts with regard to the interpretation of 
sub-section (3) of section 16 of the Act. In Shrimatt Chanda Deol v. Commissioner of 
Income-tax1, the Allahabad High Court has taken the view that the minor’s income 
which arises directly or indirectly from the admission of the minor to the benefits of 
e epartnership in a firm of which the mother is a partner,can be included in the mother’s 
assessable income under section 16 (3) (a) (ii) ofthe Act. The Allahabad High Court 
proceeded on the footing that the age of the sub-section did not create any 
real difficulty and it was not open to it take the help of the Income-tax Enquiry 
Report. I have considered this case from both the points of view, and have arrived 
at the same conclusion at which the*Allahabad High Court arrived. It is not neces- 
sary to mention the other reasons given by the Allahabad High Court, because they 
Toe Pe Se ee ee 
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of the Allahabad High Court was followed by the Punjab Court in the Commis- 
sioner of Income-tax, Delhi v. Shrimatt Damayanti Sahni, which given rise to one of 
the two appeals before us. The Punjab High Court gave no additional reason except 
to state that in clause (a) of sub-section (3) of section 16, the word “ if,” and ch 
words “ minor child” were used disjunctively. I have already stated that the use of 
the disjunctive “or” is not decisive ; but there is no real difficulty in reading clayses 
(a) and (b) distributively. The Madhya Pradesh High Court took a different 
view in Sodradeoi N. Daga v. Commissioner of Incoms-tax*, which has given rise to the 
other appeal before us. In my view, the learned Judges in that case did not attach 
sufficient importance to sub-clauses (t) and (iv) of clause (a). If I may say so with 
great they confined their attention primarily to sub-clauses (i) and (iit) of 
clause (a) and to clause (b), and from those provisions they inferred that the inten- 
tion was to confine the word “individual” to a male individual. I venture, to 
think that all the three parts of the sub-section, including the four sub-clauses of 
clause (2), must be read together in order to understand the true meaning and effect 
of the su ion. The learned Judges further seemed to think that the use of the 
words “such individual” in sub-clause (i) of clause (a) was due to inadvertence. I 
am unable to agree. I have already pointed out that the phraseology in sub-clauses 
(i) and (ii) of clause (a) is so strikingly different from the phraseology used in sub- 
clauses (i) and (iv) that only one and one reasonable conclusion can be drawn, 
namely, that the word individual has been used in its accepted connotation, and 
when the Legislature wanted to confine the operation of a sub-clause to the male indi- 
vidual only, it used the word “wife” and “husband”; where, however, the Legislature 
wanted to refer to either a male or a female, it used the word “individual” which, in 
its ordinary connotation, means either a male or a female. 


For the reasons given above, I ‘with the view expressed by the Allahabad 
and the Punjab High Courts and do not accept the interpretation given by the 
Madhya Pradesh High Court. In my opinion, -the question should be answered in 
the way the Allahabad and the Punjab h Courts answered it ; therefore, Civil 
Appeal No. 322 of 1955 should be allowed with costs and Civil Appeal No. 25 of 
1955 should be dismissed with costs. 


Orper:—By ths Court: In accordance with the Judgment of the majority 
Civil Appeal No. 322 of 1955 is dismissed with costs and Civil Appeal No. 25 of 
1955 is allowed with costs, the referred question being answered in the negative. 

C. A. No. 322 of 1955, dismissed 
and C. A, No. 25 of 1955, allowed. 


SUPREME COURT OF INDIA. 


bese highdbad High Court wea followed by e Punjab High Cour This decision 


(Civil Appellate Jurisdiction.) è 
Present :—N. H. Baacwatt, S. K. Das anp J. L. Kapur, JJ. 
The Oriental Investment Co., Ltd. .. Appellant* 
D. e 
The Commissioner of Income-tax, Bombay .. Respondent. 


Income Tax Act (XT of 1 te o apes Pao Agr se E op er quas- 
tions of laww—When arises—Kighi of assesses to apply to Court—Requsits for—Qwpestions of fact and 
of law—Distinction and test. ae 

It is the statutory duty of the Appellate Tribunal, when so required the asscssec, to draft a 
statement of the case and refer questions of law to the High Court, but primary requirement 
is that there must be a question of law arising out of the order. 


Should the Tribunal refuse to state the case as required by section 66 (1) on the ground that no 
question of law arises, the asscssce has the right to apply under sub-section (2) to e High Court 
L 


1. (1953) 23 LT.R. 41. g. (1955) 27 L.T.R. 9. 
* C.A. No. 159 of 1954- gond May, 1957- 
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requiring the Tribunal tœstate a case and refer it to the High Court but again the essential considera- 
tion is the existence of a question of law arising out of the arder. 

Inference from facts would be a hom of Fact oe of Taie according As the: paint for determi- 
nation is one of pure fact or a mi question of law and fact; s Anding of fact without 
- evidence to supportait or if based on relevant and irrelevant matters is not 

Case-law reviewed. 

*. The limits of the boundary dividing questions of fact and } of law leid d i 
Mocnakshi Mills, Madura ramen T., Madras, (1957) $.2.J.1: (1957) 1 MLJ. (8.0) 
1: (1957) 1 An.W.R. (S.C.) 1: 1936 5.C.R. 691 (726). ; 

In the instant case, as to what are the characteristics’of the business of dealing in shares or that 
of an investor is a mixed question of fact and law; what is the legal effect of the facts found by the 
Tribunal and whether as a result the assessce can be termed a dealer or investor is itself a question 
of law. Question of law therefore arises out of the order of the Appellate Tribunal in this case. 

. On Appeal by Special Leave from the Judgment and Order, dated the 15th 
January, 1952, of the Bombay High Court in Income Tax Application No. 54 of 
Ig5I. 

R. J. Kolah, Advocate and 7. B. Dadachanyi, S. N. Andley and Ramsshwar Nath, 
Advocates of Messrs. Rajinder Narain and Co., for Appellant, 

C. K. Daphtary, Solicitor-General of India (G. N. Joshi and R. H. Dhebar, 
Advocates with him), for Respondent. 

The Judgment of the Court was delivered by 

Kapur, J.—This is an appeal by the assessee by special leave and the question 
for decision is whether questions of law, if any, arise out of the order of the Appellate 
Tribunal. 

The facts giving rise to the appeal are that the Petitioner Company was in- 
corporated on J 29, 1924, as an investment company, the objects of which are 
sct out in clause III of the Memorandum of Association and more particularly 
in sub-clauses 1, 2, 15 and 16 of that clause. The assessment years under review 
are 1943-44 to 1948-49, excepting the year 1947-48. According to its petition 
made in the High Court of Bombay, the Petitioner Company dealt with its assets 
as follows : 


“ The Petitioner Company purchased during the period Ist July, 1925 to goth June, 1928, 
in the 


shares of the value of Rs. 1,86,47,789 major i of which was comprised of shares Sassoon 
Group of Mills. During the year ended g June, 1929, the Petitioner Company ted two 
companies known as Loyal Mills Ltd. Hamilton Studios Ltd., and took over their shares 


and 
of the value Of Rs. ro lacs. In the year 1930, the Petitioner Company purchased shares of 
Rs. 1,933,930. a E DOIE al A ridge 1t Talr, 1930 to goth July, 1999, no purchases 
were made with the exception of 2 ew shares of Loyal Ltd, taken. oven enn the staff of 
E.D. Sassoon & Co., Ltd., who retired from service. In the year ended goth Jun I 

reconstruction scheme of the Mills Ltd., took place under which debentures held Pie 
Petitioner in the Mills Ltd. were redeemed and the were rei 


f th of 

l: pens o c value of 

Rs. a, made by the Petitioner during the year ended go Jens, 1941, Rs. 2,000 wap 
tiring 


Loyal In 
194 ; the Prtitioncr Company took over from the David Mills Co., Ltd., shares of the Amociated 
ildin to., c of 700. After this therc were no purchases at all to this date 
e &xcepting purchases of the value of Rs. 34,954 during the year ended goth June, 1946.” 
The sales are contained in para. 3 (b) which may be quoted : 


“ In relation to the purchases made by the Petitioner Company as stated above no appreci- 

te fe ee ae nee ed » 1924 to goth June, 1942, the sales made 
e ein the year ended goth June, 1929, of the value Rs. 1,29,993 included shares of the value of 
Rs. 45,000 in the Mills Ltd., sold to the members the staff and shares of the value of 
Ra 65,899 representing sterling investments handed over to the creditors of Che Penan Ca 
in part repayment of the loan taken from them in the year ended th June, 1931, shares of the value 
of Rs. 7,48,356 were handed over to the creditors in payment of the oan granted by them. From 
the year ended goth June, 1949, E. D. Sassoon & Co., Ltd, a ng the managing 
agencies of the various Mills under their agency and the shares held by the itioner Company in 
the Sassoon Group of Mills were handed over to the respective purchasers of the Mills agencies”. 


This gives the history of the acquisition and disposal of shares and also how 
the various transactions were entered into and why. Prior to 1940 the assessee 


e 
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company made a claim every year for being treated as a dealgr in investments and 
. Properties but this contention was consistently repelled and upia the assessment 
year 1939-40 the assessee company was assessed on the bafis of bei 

but it appears that for the assessment year 1940-41 and the two following years 
1941-42 and 1942-43 the Department accepting the plea of the assessce company. 
treated it as a dealer in shares, securities and immovable properties and assessed 
it on that basis. For these years and for the assessment year 1943-44 the com- 
pany made its return on that basis. But after the. Return had been filed for+the 
year 1943-44 the assessee company withdrew its return and filed a revised Return 
on March 7, 1944, contending that it was not a dealer but merely an investor. 
Along with the Return it filed a letter, dated March 6, 1944, in which inter alta it 
stated : ; 


“The Return of Total Income which was submitted with the Company's letter of 25th 
May, 1943, was in conformity with the ruling of the Income Tax in the 194041 
asscexment that company was to be assessed as a dealer in investments. Since that Return 
was submitted the Central Board of Revenue has decided that the Company is an Investment 
Hol Company and accordingly an amended Return of Total Income under section 22 (1) of 
the ‘an Income Tax Act is submitted herewith on which the assessment for 1943-44 may be 
based, as on this particular question the company obviously cannot have one status ae Excess 
Profits Tax and another for income-tax.” 


It was also contended that it never carried on any business in the purchase 
. or sale of shares, securities or properties and therefore prayed that in view of the 
order of the Central Board of Revenue made on its application under section 26 (1) 
of the Excess Profits Tax Act it should be assessed for income-tax purposes as an 
investor and not as a dealer. 


The Income Tax Officer rejected this plea and “ held the investments as the 
stock-in-trade of its business therein which it carried on during the ‘ previous year ’ 
also.” The company took an appeal to the Appellate Assistant Commissioner 
which was dismissed and the order of the Income Tax Officer upheld. It then 
appealed to the Income Tax Appellate Tribunal, Bombay, where the same con- 
tentions were raised but were repelled. The Tribunal said : 

“ The company having itself raised the point in all the prior years that it was a dealer in invest- 
ments and properties, it would appear to be difficult to erstand why the company now secks to 

t the position d and desires the Income Tax Officer to treat it as if it was not dealing in 
Shares: securities immoveable properties.” 5 

The Tribunal after holding that the company was under no misapprehension 
when it claimed to be a dealer in investments in the earlier years because it was 
then always incurring losses and that the present contention was raised because 


it made “‘ substantial profits” said : 

“But we have no doubt that, according to the company’s memorandum of association and its 
own assertions made all along in the past the assessee company is a dealer in investments and jos 
and the income arising to it on the sale thereof has been rightly held by the Income Tax to be 


business profits liable to tax under the ordinary provisions of the Income Tax Act.” 


Thus the grounds on which the case was decided against the assessee were (1) 

that the asseasee claimed to be a dealer or an investor according as it incurred losses 

or made profits and (2) that because of the objects contained in the memorandum®* 
of association and because of its assertion made in the past as being a dealer the 

assegsee could not be held to be an investor. 


The company then applied to the Appellate Tribunal under section 66 (1) 
of the Indian Income Tax Act or a reference of the following questions for the e 
opinion of the High Court : 
s Whether on the facts and in the circumstances of the the asecseee compan 
sightly be rented as a dealer in investments and propertica ; and ug yam 
(a) Whether the profits and losses arising from the sale of shares, sccuritics and immoveable 
-properties of the asscascc company can be taxed as business profits.” 


his prayer was rejected because in the opinion of the Tribunal no qu tion: of la 
Tose out of its order. It said: his areas 
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j “The Tribunal did not decide this point merely because the company’s memorandum of associa- 


tion gave power to the ¢ompany to deal in investments and properties, but it was actually found 
that the company bad dealt in investments and properties throughout and had also all along in the 
past asserted that it was a Gealer in investments and properties.” ° 
This was more than it had said in its appellate order. 


The*Assessee Company then made an application under section 66 (2) of the 
Indian Income Tax Act for requiring the Appellate Tribunal to state the case and 
refer it to the High Court bat this application was dismissed and then the company 
obtained Special Leave to appeal to this Court. 


Councel for the Assessee Company contends that the questions of law arise 
out of the order of the Tribunal because the Tribunal has ignored the documentary 
evidence produced before it, has based its decision on irrelevant matters, has failed 
to consider crucial facts and has misdirected itself by assuming that the petitioner 
was a dealer from the very beginning which was contrary to the documents pro- 
duced before it. 


Section 66 (1) of the Income Tax Act (hereinafter termed the Act) provides 
that any assessee may require the Appellate Tribunal to refer to the ite Court 
any question of law arising out of its appellate order and it is the statutory duty 
of the Appellate Tribunal to draft the statement of the case and refer the question 
of law arising out of such order to the High Court but Oe pumay uirement 
is that there must be a question of law arising out of the order. Should the Tri- 
bunal refuse to state the case as required under section 66 (1) of the Act on the 
ground that no question of law arises, the assessee has the right to apply to the High ” 
Court requiring the Appellate Tribunal to state a case and refer it to the Hi 
Court but again the-essential consideration is the existence of a question of law 
arising out of the order. 


To draw a line between what is a ‘question of law and what is a question of 
fact is hot always casy. It is difficult to define this distinction which has given 
rise to a number of decisions, which it will be useful to discuss at this stage. 

In Stanley v. Gramophone and Typewriter, Limited1, the Master of the Rolls dis- 
cussed this question as follows: 

“It is undoubtedly true that, if the Commissioners find a fact, it is not open to this Court to ques- 
tion that finding unless there is no evidence to support it. If, however, the Commissioners state the 
evidence which was before them, and add that upon such evidence they hold that certain results 
follow, I think it is open, and was intended by the Commissioners that it should be open, to the 
Court to say whether the evidence justified what the Commissioners held.” 

These observations were explained by Hamilton, J., in the American Thread 
Co. v. Joye, as implying that by giving the material on which their finding was 
based the Commissioners were inviting the Court to determine whether on that 
material they could reasonably arrive at the conclusion on which they did arrive. 


The Héduse of Lords on appeal categorically confirmed that the Courts had no 
jurisdiction over conclusions of fact except to see whether there was evidence to 
justify them and that proper legal principles had been applied. 


e Lord Clerk in Californian Copper Syndicate v. Harris?, has laid down the test in 


the following words: 

“ the question to be determined being—Is the sum of gain thet has been made a mere 
enhancement of value by realising a security, or is it a gain made in an operation of business in 

e carrying out a scheme for profit-making ?’ 

In that case the objects set out in the memorandum of association pointed dis- 
tinctly to a highly speculative business and the mode of actual procedure of the 
company was also directed in the same direction. Taking into consideration the 
course of dealing of the shares by the company and also that the turning of invest- 


+ 


Ld a 
1. (1908 T.G. 958, 374- 3. (1904) 5 T.C. 159, 166. 
a. (IQII T.C. 1. ' 
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ment to account was not merely incidental but was an essential feature of the business, ° 


speculation being among the appointed means of the companyes business the Court 
came to the conclusion that the company was carrying on,a business. 
e 


The Lord President in a Scottish case Cayzer Irvins and Co., Lid. v. Commissioners 


of Inland Revenus', stated the grounds on which the Court can interfere With the , 


finding of the Commissioner as follows : 


“ I think we have jurisdiction to entertain the question at law, which is whether the majosity 
of the Commissioners were warranted on the evidence in determining as they did. At the narrowest 
it is always open to this Court in a Stated Case to review a finding in fact on the ground that there 
is no evidence to support it.” 


Lord Parker in Farmer v. Trustees of the Lats William Cotton}, after referring to 
the difficulty of distinguishing between a question of fact and a question of law 
observed : 


“Where all the material facts are fully found, and the only question is whether the facts are such 
as to bring the case within the provisions property construed of some statutory enactment, the quer 
tion is one of law only ”. 

But this statement of the law was considerably modified in Inland Revenus Com- 
missioners v. Lysaght?, where it was held that if the issue before the Court could be 
described as a “ question of degree” the conclusion must be a question of fact. 


The Commissioners of Inland Revenus v. Ths Korean Syndicdts, Lid.4, was a case 
where a syndicate was registered for the purpose of acquiring and working conces- 
sions and turning them to account and of investing and dealing with moneys 
not immediately required. The syndicate acqured part of a right to a concession 
in Korea and then under an agreement described as a “lease ”, in consideration 
of receiving sums of money termed “ royalties ” but which were really percentages 
of profits made by assignee company assigned the lease to a Development company. 
S ome moneys which were received from sale of certain shares obtained by the syn- 
dicate in exchange for shares originally acquired in the mining company were 
deposited ina Bank. The activities of the company were during the relevant period 
confined to receiving the bank interest and royalties, distributing the amount 
amongst its shareholders as dividend. The question for decision was whether 
the syndicate was carrying on a business and was therefore liable to excess profits 
duty. From these facts it was concluded that they were carrying on a business, 


Atkinson, L.J., pointed out at 204 that merely because a company is 
incorporated it does not necessarily follow that it is carrying on business. Its memo- 
randum only shows that the company was incorporated for a particular purpose 
but taking into consideration the surrounding circumstances and facts of the case 
it was concluded that the company was carrying on a business. 


In Great Western Railway Company v. Bater*, the question for decision was whether 
a clerk held a public office to fall within Schedule E. It was held that the deter- 
mination by the Commissioners of questions of pure fact are not to be disturbed 
unless it should appear that there was no evidence before them upon which they, 
as reasonable men, could arrive at the conclusion which they came to. Lord 
Atkinson said : 
“What I have thnes in this H tested against is the att t to secure for a finding 
n a mied question of law and fact the mamaia bility which palongs only to a finding on quer 
ons t. isi to ted i mixed 
and mat a a AT eer i aeons 8 ee 
According to the dictum of Lord Wrenbury the question for the Court was 
whether on the facts found and stated by the Commissioners the clerk held the 
office within the meaning of the Act which was a question of law. 





I. (1942) 24 T.C. 491, 501. BII. l 
2. 41949) 24 ) AC. gaa, 932. 4 re 12 T.C. 181. > 
3- L.R. (1928) A.C. 234; (1928) 13 T.Q 5. (1gag) 8 T.G. 231, 244- 
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In Lysaght v. The Commissioners of Inland Revenus, the question for decision was 
whether the assesseeswas a resident and ordinarily resident in United Kingdom 
in the year of assess—nent. Lord Buckmaster said : 


protected by aa ing that it is a conclusion of fact since there are no materials upon which that con- 

epend. Pir he capac pireieoglacs o pt reer anal of sucb a nature 
that. they might constitute residence, and their prolonged or repeated repetition would certainly 
produce that result then the matter must be a matter of degree ; and the determination of whether or 
not the degree extends so far as to make a man resident or ordinarily resident here is for the Com- 
missioners and it is not for the Courts to say whether they would have reached the same conclusion.” 


Jones v. Leeming*, was a case where the respondent with three other persons 
obtained an option to purchase a rubber estate in the Malay Peninsula. That 
estate along with another was sold at a profit. The Commissioners found that 
the respondent had acquired the property with the sole object of turning it over 
again at a profit and at no time he the intention of holding it. This trans- 
action was held not to be in the nature of trade nor the profits arising therefrom 
in the nature of income but they were accretions to capital and therefore not subject 
to tax under case VI of Schedule D. ‘ 

In Cameron v. Prendergast?, the following test was laid down by Viscount 
Maugham : 

“Inferences from facts stated by the Commissioners are matters of law, and can be questioned on 

The same remark is true as to the construction of documents. If the Commissioners state 
evidint sena anor ins Tane EEn ne aareew eee it is open to the Court to differ from such holding. 

In Bomford v. Osborns*, a farm was working as a mixed farm but as a single 
unit. The question for decision was whether the assessment could be apportioned 
one part being assessed as a farm and the other as a nursery. Viscount Simon 
laid down the test in the following wérds: 

“No doubt there are i i issi ing had or admitted before 
them a serics of facts, may deduce t sheretrort Sere neo which a p a conclusions 
of pure fact. In such cases, however, the determination in point of law is that the facts proved or 
admitted provide evidence to support the Commissioner’s conclusions ”. 


It was also held that this question was a mixed question of law and fact. 


Du Parcq, J., in J. H. Bean v. Doncaster Amalgamated Collieries Ltd.*, held the 
following to be the test for determining whether the question is one of fact or law : 

‘Unless the Commissioners, having found the relevant facts and put to themselves the ada! 
question, have to give the right answer, they may be said, on this view, to have in 
point of law. an inference from facts does not logically accord with and follow from them, then 
one must say that there is no evidence to support it. To come to a conclusion which there is no 
evidence to support is to make an error in law.” 

In Edward v. Bairstow®, the respondent embarked upon a joint venture to pur- 
chase a spinning plant with the object of holding it for quick resale and at a profit. 
The General Commissioners found that there was no venture in the nature of trade 
but the Court held that the facts found led inevitably to the conclusion that the 
transaction was a venture in the nature of trade and that Commissioners’ inference 

e to the contrary was erroneous. 


Lord Simonds observed at page 54 that: 


Nee anjadyentore n the nature of irade ado may thatit kai 
or has not characteristics which distinguish such an adventure. But it is a question of law, not 
e o £ fact, what arc thosc characteristics ”. 
At page 55 Lord Radcliffe pointed out: ~ 
“I think that it is a question of law what ing is to be given to the words of the Inccme Tax 
Act “ trade, manufacture, adventure or concern in nature of trade ” and for that matter what 





1. (1928) 1g T.C. 511, 593, 594. 4 (1941) 2 All E.R. 426, 4go. 
a. ‘es (1930) A.C. 4185. Be fia a Al ER. a79 ot. 
3. (1940) g Al ER. 95, 40. è. (1955) 3 All E.R. 48, 54, 55, 57- 
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constitutes “profits or gains ” arising from it. Here we have a statutory phrase involving r charg? 
of tax, and it is for the Courts to interpret its meaning, having regard tg the context in which it 
occurs and to the principles which they bring to bear on the meaning of income.” 

. . - 
and then at page 57 laid down the test in the following words : 


“ When the case comes before the Court, it is its duty to examine the determination ae 
regard toits know! of the relevant law. If the case contains anything ex facie Which isad law an 
which bears on the ination, it 1s, obviously, erroncous in point of law. But, without any such 
misconception appearing ex facie, it may be that the facts found are such that no person acting judiqjally 
and properly instructed as to the relevant law could have come to the determination under appeal.’ 
The dicta of Warrington, L.J., in Cooper v. Stubbs!, that intervention by a Court is 
proper only 

“in a very clear casc, where cither the Commissioners have come to their conclusion without 
evidence which should support ıt, that is to say, have come to a conclusion which on the evidence no 
reasonable person could arrive at, or have misdirected themselves in point of law”. 


and of Atkin, L.J., that å ; 
"there may be a state of facts which can only lead to one conclusion of law” 
were quoted with approval by Lord Radcliffe at pages 56 and 57. 


A review of these authorities shows that though the English decisions began 
a broad definition of what are questions of law, ultimately the House of Lords 
decided that a ‘‘ matter of degree ” is a question of fact and it has also been 
decided that finding by the Commissioners of fact under a misapprehension of 
law or want of evidence to support a finding are both questions of law. 


The Privy Council in Commissioner of Income Tax v. Laxminarain Badridas*, said : 

“ No question of law was involved ; nor is it possible to turn a mere question of fact into a 
question of law by asking whether as a matter of law the officer came to a correct conclusion upon a 
matter of fact.” eS. 

Bose J., in Seth Suwalal Chhogalal v. Commissioner of Incoms Tax*, stated the test 
as follows : 

“ A fact is a fact irrespective of the evid: which it is proved. The time estion of 
aus wats Ge ei ha ee ere eel on et As the conelasion 
can be based or no sufficient material.” 

Sufficiency of evidence was lained to mean whether the Income Tax Authority 
considered its existence so probable that a prudent man ought under the circum- 
stances of the case to act upon the supposition that it exists. 

The question for decision in Dhirajlal Girdharilal v. Commissioner of Income-tax, 
Bombay*, was whether a Hindu Undivided Family was carrying on business in 
shares and it was held that this was a-question of fact but if the Appellate Tribunal 
decided the question by taking into consideration materials which are irrelevant 
to the enquiry or partly relevant and partly irrelevant or based its decision partly 
on conjectures then in such a situation an issue of law arises, which would be subject 
to review by the Court and the finding given by the Tribunal would be vitiated. 


The result of the authorities is that inference from fact would be a question 
of fact or of liw according as the point for determination is one of pure fact or a, 
mixed question of law and fact and that a finding of fact without evidence to support 
it or if on relevant and irrelevant matters is not unassailable. 


The limits of the boundary dividing questions of fact and questions of law were 
laid down by this Court in Meenakshi Mills, Madurai v. Commissioner of Income Tax, 
Madras*, where the question for decision was whether certain profits made and’ ° 
shown in the name of certain intermediaries were in fact profits actually earned 
by the assessee. or the intermediaries. Taking the course of deals and the extent 





a = i 2 K.B. 753, 768, 772 4. ° (1954) 26 I.T.R. 736 (S.C.). 


$ M.L.J. 43 : L.R. 641A. 102: : S.GJ.1: i . 3.0. 
(1937) s TA R. ror 179 (PG. " S y = gs7) 1 An.WR. sor”. OS S.OR- 
3. (1949) 17 I.T.R. 269, 277, 6g1 (S.Q). . s 
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of the transaction and the position of the intermediagies and all the evidence into 
consideration the Trib came to the conclusion that the intermediaries were 
dummies brought into existence by the appellant for concealing the true amount 
of profits and that the sales in their name were sham and fictitious and profits were 
actually earned by the assessee. The test-laid down by this Court is to be found 
in the varieus pa&ages in that judgment. At page 701 ee J 
pointed out that questions of fact are not open to review by the Court unless they 
are unsupported by any evidence or are perverse. At page 706, it was observed : 


“In between the domains occupied respectively by questions of fact and of law, there is a large 
area in which both these questions run into each other, forming so tosay, enclaves within each other. 
The questions that arise for determination in that area are known as mixed questions of law and fact. 
These questions involve first the ascertainment of facts on the evidence adduced and then a determi- 
nation of the rights of the parties on an application of the appropriate principles of Iaw to the facts 
ascertained.” . 


The law was thus summed up at page 726: 


(1) When the point for determination is a ure question of law such as construction of a 
statute or document of title, the decision of the Tri is open to reference to the Court under 
section 66 (1). 7 - 


2) When the point for determination is a mired question of law and fact, while the finding 
of the Tribunal on the facts found is final its decision as to the legal effect of those findings is a 
question of law which can be reviewed by the Court. 
2 A finding on a question of fact is open to attack under section 66 (1) as erroncous in 
law if there is no evidence to support it or if it is perverse. : 
) When the finding is one of fact, the fact that it is itself an inference from other basic 
fw ore ie ee eee 


In the instant case the Appellate Tribunal in its appellate order has set out the 
amount of profits made by the Assessee Company in the years of assessment 1943-44 
to 1948-49. It has also mentioned the inconsistent positions taken up by the assessee 
in first claiming to be a dealer and then to be an investor which according to the 
‘Tribunal was due to the fact that it was incurring losses in the earlier years and 
had begun making profits when the claim of being an investor was put forward. 
But the two basic facts on which the Tribunal has based its findings are : 


(x) the objects set out in the memorandum of association of the Assessee Company ; 


(2) the previous assertion by the Assessce Company that it was a dealer in investments and 
not merely an investor. i 
Counsel for the assessee relies on the decision of Kishan Prasad’s Case1, where 
this Court held that the circumstances whether a transaction is or is not within 
the powers of the company has no bearing on the nature of the transaction or on 
the question whether the profits arising therefrom are capital or revenue income 
and, therefore, it is contended that the Tribunal has relied upon an irrelevant 
circumstance. Counsel for Revenue on the other hand refer to the judgment in 
Lakshminarayan Ram Gopal v. Government of Hydsrabad*, where the object of an in- 
corporated company were held not to be conclusive but relevant for the purpose 
of determining the nature and scope of its activities. Merely because the com- 
pany has within its objects the dealing in investment in shares does not give to it 
the characteristics of a dealer in shares. But if other circumstances are proved 
it may be a relevant consideration for the purpose of determining the nature of 
activities of an assessec. Whether in the instant case it will have any relevance 
because of other materials on which the Assessee Company was relying in support 

e ôf its case that it was merely an investor and not a dealer will have to be considered 
when the suggested questions of law are answered. 


As to what are the characteristics of the business of dealing in shares or that 
of an investor is a mixed question of fact and law. What is the legal effect of the 
I. (1954) 27 ILT.R. 49. (1954) 25 I.T.R. 449, 461 (S.C). 
g. (rosal S.@.J. 595 : (1955) 1 S.C.R. 393 : 
8—4 
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facts found by the Tribunal and whether as a result the assessee can be termed®a 
dealer or an investor is itself a question of law. e 


The questions of law that arise out of the order of the Tribunalare : 
1) Whether there are any materials on the record to support the finding of the Income 
Tax that the Assessce Company was a dealer in shares, securities ang immoveable property 
duringsthe assessment year in question ? s 
(2) Whether the profits and losses arising from the sale of shares, securities and immove- 
able properties of the Assessee Company can be taxed as business profits ? ” 
We would therefore allow this appeal, set aside the order of the High Court 
and remit the case to the High Court for directing the Tribunal to state a case on 
the aforesaid two questions. The appellant will have its costs in this Court and 
in the High Court for the proceedings so far taken. Further costs will be in the 
discretion of the High Court. 


Appeal allowed. Case remitted. 
SUPREME COURT OF INDIA. 


( Civil Appellate Jurisdiction.) 
Present :—N. H. Boacwati, T. L. VENKARARAMA AIYAR AND J. L. Kapur, JJ. 
United Commercial Bank, Ltd., Calcutta .. Appaellant®* 
v. 
Commissioner of Income-tax, West Bengal .. Respondent. 


Income Tax Act (XI of 1922), sections 6,8, 10 and 24—List of heads in section 6—Liability to and mode 
of taxing— Interest on securities ’’—Assessee yf entitled to set-off under pane, 


On a true construction of the various sections of the Income-tax Act the income of the assesece 
is one and the various sections 7 to 1g are modesin which the statute directs that the tax is to be 
devied and these sections are mutually exclusivé. Thus the various heads of income in section 6 
must be held to be mutually exclusive each head being specific to cover the item arising from a 
particular source. (Case-law discussed). 


Both on ts and-on a proper construction the source of income ‘interest on securities’ 
would fall under section 8 (and not under section 10) and cannot be brought under a different head 
for being taxed even the securities are being held as a trading asset in the course of its 

by a banker. In this view no question of exercise of option by the assesece or the Revenue 
arises ; nor the rule as to choosing the head which sche ti Yay given ini Gewei. 
Fe Borla Bror (1940) 8 LT.R. 41 and Kothari v. Commr. of I-I., Madras, (1951) a1 
-T.R. 579. 


Quaere. —Even if ‘interest on securities’ falls under section 8 and not under section 10 whether 
the assesscc, is entitled to get a set-off under section 24 (2) of the Act 


In the instant case, no finding had been given that the purchase and sale of securities was also 
the assezsce’s business as recciving deposits from clients and withdrawals by them; so no opinion can 
be given as to whether the holding of the securities formed part of ‘the same business’ withm 
scction 24 (2) or not. 

Appeal from the Judgment and Order, dated the 18th May, 1963, of the 
Calcutta High Court in Income-tax Reference No. 72 of 1951. 

N. A. Palkhivala, P. D. Himatsingka, Advocates and J. B. Dadachanyi, S. N. Andley, 
Rameswhar Nath and P. L. Vohra, Advocates of Messrs. Rajinder Narain and Co., for 
Appellant. 

G. N. Joshi and R. H. Dksbar, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Kapur, F.—This appeal brought on a certificate of the High Court raises ae 
point of far-reaching consequence as to the interpretation of sections 8, 10 and 
24 (2) of the Indian Income-tax Act (hereinafter termed the Act). 

- The assessee (who is the appellant before us) claims that in the computation 
of its profits for the assessment year under review (1945-1946), it is entitled to set 


RE DEE ee T 
* GA. No. 161 of 1954. 2239] May, 1957. 
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off the carried-over loss of the previous year against the profits of the year of 
assessment under section 24 (2) of the Act. The assessee is a Bank carrying on 

ing business. For the assessment year its assessable income was computed 
by the Income Tax Officer at Rs. 14,95,826 “ by splitting up” its income into 
2 heads. . .. “interest on securities” and. . . . . . . “ business 
income”. $ Inter€st on securities ” in the year of assessment was Rs. 23,092,815 
and under the head “ business income ” there was a loss of Rs. 8,86,972. After 
making the necessary adjustments and deducting the business loss from “ Interest 
on securities ”, the net income was determined at Rs. 14,95,826. In the previous 
Ma there was a loss of Rs. 3:21,929 which was computed by setting off the business 
O33 


against ‘‘interest on securities ”. 


Before the Income Tax Officer the assessee made its claim on the basis that 
it was a part of “ the business of the Bank to deal in securities”. . . . . and 
“that no distinction should be made between income from securities and income 
from business for the purpose of set-off under section 24”. It also claimed that 
it carried on only one business, namely, banking as defined by section 277-F of the 
Indian Companies Act in the course of which the “ Bank has to receive money 
on deposits and invest such deposits in securities, loans and advances” and there- 
fore holdings of securities by it could not be treated as its separate business. The 
Income Tax Officer was of the opinion that as there was a loss under the head 
“ business ” its claim could not be sustained and hence it could not be setoff under 
section 24 (2) of the Act. , 


On appeal to the Assistant Commissioner of Income Tax it was again contended 
that the assessee was a dealer in securities and that the two heads of income, “ In- 
terest on securities ” and “ profits and gains ” in banking business could not be 
treated se tely and were part of the same business of the assessee and therefore 
it could dais a set-off under section 24 (29 of the Act. But this contention was 
repelled. The matter was then taken to the Income Tax Appellate Tribunal where 
again the contention was repeated that the business of the assessee could not be 
split up into two heads under “ interest on securities ” and “ banking business ’’. 
‘The Tribunal however, held : 

“ Reading sections 6, 8 and 10 it appears to t the Legisla c income 
from the two sources as separate. We Ee tae aPC ey ee Tae ofe was 
rightin spliting up the income of the appellant into two heads and in refusing the set-off of the busincss 
Toss brought forward from last year against income from Government securities earned this year.” 
It therefore did not allow the loss of the previous year to be set-off against the 
computed profits of the assessment year. 


The assessee thereupon asked for a case to be stated to the High Court and 

inter alia raised two questions ; 

(1) Whether interest on securities was a part of Bank’s income from business carried on by its 

(2) Whether the assesece was entitled to set-off the carried over loss of the previous ycar 
against income during the assceament year. 
The assessee contended that it was carrying on banking business in various 
towns in India, that “ in the usual course of its business it invests moneys in securities 
and receives interest thereon ” and therefore it claimed that the loss of Rs. 3,21,929, 
carried forward from the previous year could be set off under section 24 (2) of the 
Act. 


es The Tribunal stated the case and sought the opinion of the High Court on 
the following three questions ; i 


1) “Whether on the facts and in the circumstances of this case, the assessee was entitled 
to sct-o the business loss of Rs. 3,21,929, brought forward from the preceding year against this 
year’s income from interest on securities held by the assesscc. 


(2) Whether on the facts and in the circumstances of this case the assesece was entitled 
under sectior’8 to deduct any part of the administrative expenses out of the income from interest on 
securities ° . 
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) Whether in the circumstances of this case, the asscssce was entitled under thf first proviso 
to section 8 of the Income Tax Act to deduct any interest on money borsowed and utilised for invest- 
ment in tax-free securities.” 


. The High Court answered all the questions in the negative. “The learned 
Chief Justice during the course of his judgment said : 

i t to me, iherefore; that becuse the sarera] heads under pochon Ota the Lnlinnsaek 
arc mu exclusive and because under any Income Tax Law, an item coming under an exclusive 
head cannot in any circumstances be charged under another head and also because the intprest on 
securities in the hands of a banker cannot be treated as business income on the principles explained 
by Mr. Justice Rowlatt, I must hold that the contention of the amecaect......... cece eee eee ees š 
must be rejected.” 

We had the benefit of a full and able argument from counsel on both aide. 
Counsel for the appellant has raised hree points ; 

(0 That sectionis end. 20°00 thie Actahould bewo reid that. interne in asas, 
where true nature and character of the securities in the hands of an assessee is onc of trading assets 


would be ctcluded fram the scope ofscction 8 and would fall under the head“ business” within section 
10 e Act, 


and alternatively even if sections 8 and 10 are read as specific heads then section noes more 
appropriate should be applied to the facts of the present case; 


PEE I section 8 and 10 are equally applicable the asese has the option to be taxed under 
which imposes a lighter burden on and 


Si the N taceat on m a lls cider section P ane © bates” waco ected T T te 
sive so that the “ interest on securities ” falls under section 8 and “ business” under section 10 of the 
Act, the ee would be entitled to a set-off under section 24 (2) because “ interest on securities” 
and “ profits and gains ” from business result from different operations of the same business, the two 
being t forms of the same business of the assessec. 


We may now turn to the scheme of the Act. Section 2 (15) defines ‘ total 
income’ to mean “total amount of income, profits and gains........ uted 
in the manner laid down in the Act”? Chapter 1 of the Act deals with “ Chase 
of Income Tax”. It consists of two sections —3 and 4. Section 3 provides that 

income-tax shall be charged for any year at any rate or rates in accordance with 
and subject to the provisions of this Act ”. 


Section 4 provides that 


“the pE pues pangs year of any person includes all income, profits and gains from 
Chapter 3 deals with “ Taxable income ”. Section 6 enumerates the heads 
of income chargeable to income-tax. It says as under : 
Section 6.—“ Save as otherwise provided by this Act, the following heads of income, profits and 
gains shall be chargeable to income-tax in the manner hereinafter appearing namely :— 
(i) Salaries. 
(ii) Interest on securities. 
(iii) Income from property. 
(iv) Profits and gains of business, profession or vocatian. 
(v) Income from other sources. 
(vi) Capital gains. 
The two relevant heads for the p of this appeal | are (ii) and (iv) Lẹ, 
‘interest on securities ” and “ profits anaes gains of business ” which are dealt with 
ae sections 8 and Io of the Act respectively. Section 8 provides that 
“ the tax shall be payable by an asscssce under the head “ interest on securities’? in respect 
of interest receivable by him on any security of the Central Government............ ee 
and in the provisos to this section are given the allowable deductions. The amend- 
ment made in the proviso by the Act of 1955 is very relevant for the purpose of 
this appeal and we shall advert to it at a later stage. 


Section 10 provides : . R 


i < The tarahal be payable byan er urider the head profits and gains of busiagss,professian 
oe ee the profits or gains of any business, profession or vocation carried on by 


Co 
k 


~ 
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Sioana contends that securities are a part of its trading assets and this 
position has throughouf been accepted by the Department, and any income which 
accrues in respect of theso assets in the form of interest has the same characteristics 
as profits or gains of “‘ business ” and therefore must be treated as income falling 
under the head “ bysiness ” under section 10 of the Act. In other words the i income 
of E assesfec from its banking business which includes dealing in is 

e E from the same source and whatever accrues in the form of interest 
whe 


from securities or from any other source of investment would fall under 


section 10 and not section 8 because all the interest accrues from the business carried 
on by the assessee and this business is only one business. The argument thus is 
that sections 8 and 10 have to be so construed as to harmonise with each other and 
the only way cael can be harmonised is that income accruing in the form of “‘ interest 


on securities 


ould be taken to be accruing from the business of the assessee 


because securities form part of its trading assets and thus fall within section 10 and 
not section 8, which must be restricted to capital investments only. It is further 
contended that if the object of the Legislature was to give a separate and exclusive 
identity to the income from “interest on securities”, it would have made the 


of section 8 of the Act as specific as it has made in the case of income from 


dividends from shares, which income by the addition of sub-section (1-A) to section 
12 has come to have a specific place under the head “ other sources” and is no 
longer within the head “ business ” under section 10 of the Act and thus by statute 
its nature and character have undergone a change. Reference is in this connection 
made to Commissioner of Incoms Tax v. Ahmuty X Co Ltd.!, where*it was held by the 
High Court of Bombay that dividend income received by a dealer in shares is charge- 
able under section ro and not under section 12 of the Act. It is thus contended 
that in order to preserve the unity and oneness of the business of the assessee and 
to maintain the unity of its business income the applicability of section 8 should 
be circumscribed to “‘ interest on securitief”? when they are not trading assets of 


the 


asseasec. 
According to the scheme of the Act discussed above income-tax has to be 


charged in respect of the “total income” of the previous year of every assessec’ 


and “ total income” is defined under section 2 (15) to comprise all pee 
and gains from whatever source derived subject to certain exemptions 


pter 


which is entitled “‘ Taxable income” comprises sections 6 to 17 (both sections 
inclusive). Section 6 enumerates the various heads of income, profits and gains 
which are chargeable to income-tax. Each of these heads of income, profits and 
gains is dealt with under a separate section and these sections also give the details 
of allowances and exemptions in regard to each different head. ‘The argument 
raised by counsel for the Revenue is that according to the decision of the Privy 
Council in Probhat Chandra Barua v. The King Emperor’, section 6 is the charging 
section and that the words of sections 7 to 12 show that the various heads of income 


are 


mutually exclusive and items which specifically fall under these various heads 


* have to be charged under only that head and would fall under one of these several 
but appropriately specific sections. It is true that the Privy Council in Probhat 
Chandra Barua v. The King Emperor’, did point out that section 6 was a 
ecction, but this was because sections 3 and 4 were then differently worded as 
pointed out by Kania, J., in B. M. Kamdar, In re®, at page 43 and by Chagla, J., 


in 


the same case at page 57. The Federal Court in Chatturram and others v. 


Commissioner of Income Tax‘, said : 


“ The liability to pay the tax is founded on sections 3 and 4 of the Incpme-tax Act which are the 
c liability to pay 


© hari 
The judgment of the Privy Council in Wallace Brothers and Co. Lid. v. Commissioner of 
Income Tax*, also shows section 3 to be the charging section. 





I. 
2. 


228, 2 
3. 


4. 


(1955) 27 LT.R. 69. s : rs LTR. 

(1939) 59 MLJ. 814: LR. 57 LA. 5. GRENI bo oa 75 YA. 86: 
(1948) rear A re) F.L J. 32 : (1948) 16 

Soe dar 4 I.T.R. ro. ILT.R. 240 ( 

(1 2 MLJ. 432 (F.C.)- (1947) 
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It is then argued that section 6 of the Act being mandagory all items of income, 
from whatever source they arise, would fall only under one of the heads enumerat- 
ed under section 6 and therefore one of the sections 7 to fz would specifically apply 
and section 8 which relates to “ interest on securities ” must be held to apply to 
incape from that source. It is also contended by counsel fo» the Revenue that 
eveni there is any overlapping between sections 8 and ro “ interest on securities ’? 
whether accruing from securities held as a capital asset or trading assets falls ynder 
section 8 alone and section 10 should be so read as to altogether exclude the thcome 
from “ interest on securities”. 

Counsel for the Revenue has referred us to the form of the Return, prescribed 
under section 22 (1) of the Act at the relevant time of the assessment under review. 
The heads there shown are: (1) Salary, (2) Interest on securities, (g) Property, 
(4) Business, Profession or vocation, (5) other sources and income from each source 
is to be shown in a separate column, in each one of which reference is made to a 

icular note relevant to that head of income. In the column under the head 

‘ interest on securities ” reference is made to note g which is in the following words : 
“ Interest on securities’ means interest on promissory notes or bonds issued by the Government 
of India or any other State Government or the interest on debentures or other securities issued by or 
on behalf of a local authority or company. The gross amount before deduction of income-tax should 
be entered. 
tries under this head should be accompanied by the persons paying the in under section 
18 a the Act. Deductions are allowable in cenit Bah prone Sa 
(a) Commission charged by a banker for collecting the interest. 


(b) Interest payable on money borrowed for the purpose of investment in the securities 
except certain interest payable to persons abroad from which tax has not been deducted (ses 
section 8 of the Act for details). Full particulars (in a separate statement if necessary) should be 
given of any deduction claimed.” A 
This is a statutory form and it gives what is meant Dy “ interest on securities ” 
what documents are to accompany the Return in order to entitle an assessee to 
claim refund and what deductions are to be made, 


The mandatory character of section 6 is indicated by the language employed 
in that section and the phraseology of all the sections following, i.e., 7 to 12 employ- 
ing the words “ the tax shall be payable under the head. . . . in respect of” 
the different and distinct heads of income, profits and gains, “salaries”, “Interest 
on securities’? and ‘‘ property”, “‘ business”, etc., is indicative of the intention 
of the Legislature making the various heads of income, profits and gains mutually 
exclusive. So item of income, whatever its source, would under one 

icular head and for the purpose of computing the income for charging of 
income-tax the particular section dealing with that head will have to be looked at. 
The various sources of income, ponn and gains have been so classified that the 
items falling under those heads me chargeable under sections 7 toe12 accord- 
ing as they are income of which the source is “‘ salaries”, “ interest on securities” 
“ property”, “business, profession or vocation”, “other sources” or “capital gains”. 
Looked at thus the contention of counsel for the Revenue that under the scheme 
of the Act and on a true construction of these relevant sections “ interest on securities 
by whomsoever and for whatever purpose held has to be taxed under section 
8 and under no other section is well founded and must be sustained. It being a 
specific head of chargeability of tax, income from “ interest on securities ” whether 
held as a trading asset or capital asset would have to be taxed under section 8 and 
not under section 10 of the Act. G 


The amendment made in the proviso to section 8 in the year 1955 allowing a 
deduction in respect of any remuneration paid to any person other than the banker 
for realising interest on behalf of the assesseg, supports this interpretation. Thus 
this proviso now provides that reasonable amount can be deducted by assesset 
for commission paid to a Bank or remuneration paid to any body else oe realising 
interest on its behalf which clearly indicates the intention of the Legislature that 


- < 
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interest on securities specifically falls under section 8 and under no other section. 

This amendment shows that even a Bank, if it buys securities as a part of its trading 

assets, is entitled to mak a deduction for remuneration paid by it to any person 

for realising interest which postulates that “ interest on securities ” would fall under 

section 8 of the ect. 

This interpretation receives further support from the language of me A 18 
whioh deals with payment after deduction at source. Section 18 (g) requires a 
person responsible for paying “ interest on securities” to deduct income-tax on 
the amount of the interest payable at the maximum rate and the person so 
responsible is required, after deduction of the income-tax to pay to the account of 
the Central Government within 7 days of the deduction, the sum so deducted and 
under section 18 (5) the maximum rate is to be charged for the year in which 
the amount is paid and not at the rate of the assessment year. 

A combined reading of sections 3, 4, 6, 8, 10, 18 and refund section, section 48 
shows that income-tax is to be charged at the rate or rates prescribed in the Finance 
Act on the total income of the assessee as defined in section 2 (15) of the Act and 
computed in the manner given in sections 7 to 12 which are not charging sections 
but are provisions for the computation of “total income”. In the words of 
Viscount Dunedin in Salisbury House Estate v. Fry}: 

“ Now, the cardinal consideration in my judgment is that the income-tax in one tax, a tax 

on the income of the person whom it is t to assess, and that the different schedules are modes in 
which the Statute directs this to be levied ’’. 
As has been pointed out in that judgment there are no separate taxes under the 
various schedules but only one tax. But in order to arrive at the total income on 
which tax is to be charged “ you have to consider the nature the constituent parts, 
of his (assessce’s) income to see which schedule you are to apply.” If these words 
may be used with reference to the language of the Indian Act, we have to look at the 
source of ‘‘ income, profits and gains ” and then see under what head it appropriately 
and specifically falls and if it falls under one particular head then computation is to 
be made under the section which covers that particular head of income. We cannot 
treat any one of the sections from sections 7 to 10 to be general or specific for the 
purpose of any one particular source ofincome. The language shows that they are 
all specific and deal with the various heads in which the item of income, profits and 
gains in the case of an assessee 


Sir George Rankin in Commissioner of Income Tax v. Chunnilal B. Mehta*, said : 


“ The effect of section 6 is to classify profits and gains under different heads for the purpose of 
providing for each appropriate rules for computing the amount ; its language is “shall be chargeable 
iaie et vee ae ce manner hereinafter appearmg’’ 


. in the 
One of the heads is “ business’, which as a head of income stands ide salaries, interest on 
securities, professional earning and other sources. True the classrfication of income is ing to 
the character of the source. . . . But the list of “heads” in section 6 is a list of 


sources not ir? the sense of attributing the income to one property rather than another, one business 
rather than another but only in the sense of attributing it to property as distinct from employment, 
or business as distinct from investment . . .......2.2.424+4 


+ + + + . What is to be learnt from an examination of the of sub-section (1) of 
s¢ction 4— income, profits and gains described or comprised in section 6 from whatever source derived 
—is that section 6 is intended as describing different ki of profits. . . .... =." 


In that case the question for decision was whether a resident carrying on business 
in India and controlling transactions abroad in the course of such business was 
diable to income-tax on such transactions, it was held that the profits arising under 
such transactions do not arise or accrue in India merely because of control by the 
assessee in India. The judgment of the Privy Council shows what section 6 of 
the Act means—each head refers to income, profits and gains attributable to th 
source—Salary, interest on securities, property, business, profession, etc. This 
supports the contention of each head Being separate, exclusive and specific. 


I. (7980) 15 I.G. 266, 306. 6 I.T.R. 521, 529 (P.C.). 
2. . 65 I.A. 332 : I.L.R. (1938) Bom, 782: 
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Decided cases all support the contention of counsel for the Revenue that the 
various heads of income enumerated in section 6 of the Act and more particularly 
dealt with in sections 7 to 12 are exclusive heads and if an item of income falls under 
one of these heads then it has to be treated for the purpose of income-tax under 
thatcad and no other. In Salisbury House Estate Lid. v, Fry! ethe asgessee was a 
limiteS company which was formed for the express purpose of acquiring Salisbury 
House and utilising it. In this building there were 800 roomswhich were let to tengnts. 
The company also maintained a staff of servants to render various kinds of setvices 
to the occupants of the rooms. The company was assessed to income-tax under 
Schedule A upon gross valuation of the premises and as the actual rent received 
_ was higher the Revenue wanted to assess income again under Schedule D. The 
company contended that so far as the proceeds of the property were concerned they 
had already been taxed under S ule A and could not again be brought “ in 
computo ” under Schedule D. . 


Viscount Dunedin at page 306 observed : 


“ Now, if the income of the assessee consists in part of real property you are, under the Statute, 
bound to apply Schedule A’’. 


Lord Atkin at page 319 said : 

“ the dominance of each Schedule A, B, C and Efover its own subject-matter is confirmed 
by reference to the sections and rules which I 1y te them in the Act of 1842. They afford 
a complete code for cach class of income, ing wi owances and exemptions, with the mode of 
assesment, and with the officials whose duty it is to makeasesament. . . . . . . I findno 
ground for assessing the taxpa under Schedule D for any property or gains which are the subject- 
matter of the other specific es.” ‘ 
At page 320, he pointed out that ScheduleD is a residuary Schedule and all 
Schedules are mutually exclusive. Referring to investments in securities he said: 

“Income derived by a trading company from investment of its funds, whether temporary or 


permanent, in Government securities must be taxed under Schedule C, and cannot for the purpose 
of assessment under Schedule D be brought into account,” p 


This shows that even though Schedule D is residual all Schedules are mutually 
exclusive and if income falls under one Schedule, it must be assessed under that Sche- 
dule because the Schedules are a compiete code for each class of income, dealing with 
allowances and exemptions and with the mode of assessment. A significant passage 
in the judgment of Lord Atkin is : 

“I find it difficult to say that companies which acquire and let houses for the purpose of their 
trade, such as breweries in Sa pee of their tied tenants, and collieries and other large employers of 
labour in respect of their employees, do not let the premises as part of their tion of ing. 
Personally I prefer to say that even if do trade in letting houses their income so far as it is 
derived from that part of therr trading must be taxed under ule A and not Schedule D ”. 


Thus even though the assessee was a company carrying on business or trade, income 
from the head “ property ” was taxed under Schedule A and not Schedule D. This 
case supports the contention that different Schedules being distinctly applicable 
to each individual head of income would exclude the applicability of any other head: 


In Butler v. The Mortgage Company of Egypt Lid.*, a British company controlled in 

t was carrying on business of lending money on mortgage of land in Egypt or 
on the security of debentures by mortgage ôf land. In case of default the bank could 
take action in the Egyptian Courts either to sell the property or to take possession with 
a view to future sale. The General Commissioners held that the acceptance of 
securities for money lent was only an incident of the company’s business and that in- 
come was not assessable under case 4 of Schedule D. The company claimed that 
the assessment should be under case 5 of Schedule D and not case 4. It was held 
that the Crown had the right to tax under case 4 but even if the assessee satisfies that 
case 5 is also applicable it was still for the Grown to decide and tax under case 4 
provided both cases applied equally. Rowlatt, J., said : K 





1. (1930) 15 T.C. 266. g. (1928) 13 T.C. 803, 809, ‘B10. 
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O “A banker could never ask to be repaid the tax which had been deducted from the Government 
securities which he held, because he held them as a banker, the point being that when you have ance 
got a security (we will say) the interest on which is taxed by the Act, you cannot get out of 1t because 
you say thateyou look a littledurther and see this is only in a business ’?. 

It means in terms of the Indian Statute that in the case of interest on securities 
if chargeable under a specific section, the assessee even though iaer ii 
not claim that they be treated as “‘ business income.” 


* In Thompson v. The Trust and Loan Company of Canada, the respondent company 
carried on business as a loan and finance company. During the material years the 
company bought treasury bonds-cum-coupons and on the same day sold bonds of the 
same nominal value retaining the coupons and received on encashment a half year’s 
interest under deduction of income-tax. The Crown contended that in computi 
the Company’s profits for assessment to income-tax under case 1 of Schedule D 
there should be included, as receipts, the amounts realised by the sale of bonds ex- 
coupons and the net proceeds of the coupons and as disbursements, the amounts paid 
by he company for the bonds-cum-coupons. But it was held that the interest recei- 
ved by the Company was income of the company taxed by deduction under Schedule 
Cc and that no part of the proceeds of the coupons should be included in the com- 
putation of the company’s liability under Schedule D. Rowlatt, J., at page 400 said: 


“The Crown cannot treat a transaction which has its own character for income-tax purposes as 
if it were something of a different character . . . . . m 


and Lord Hanworth, M.R. at page 406 put the matter thus : 

“Now in the present case it is plain that this subject-matter of tax, government bonds and 
coupons payable out of the goverment funds, have got to be taxed under Schedule G ; they cannot 
be taxed anywhere else.” 

In Volume I of Simon’s Income-Tax, (1948) Ed., page 54, the law is thus stated : 
e 


“ These Schedules are prima facie mutually exclusive and consequently if a iculer kind of 
income is charged under AAN the Crown cannot elect to charge te ates eet 
This is in accord with the decisions discussed above. 

The Commercial Properties Lid. v. Commisstoner of Income Tax, Bengal*, was a case 
of a registered company whose sole object was to acquire lands, build houses and let 
them to tenants, the sole business of the company being the management and collec- 
tion of rents from the properties. The assessment was made under section g of the 
Act but the company ciel that they were carrying on a business assessable under 
section 10 and not under sectiong. The Court held that the company was rightly 
assessed under section 9, its income being derived from its ownership of buildings. 
Rankin, C.J., said at page 26: 


such property, th the income derived from roperty '’ must be regarded as mcome 

from “ business’’. In my judgment, incom¢ derived from ‘ property ” is a more specific category 
applicable to the present case’. 
e The decision in this case shows that the ownership of the house property was not 
considered as ‘“‘business’’ and that income derived from such source would more 
specifically and appropriately fall within the head “ property ”. 


The applicability of section 8 directly arose and Was discussed in H. C. Kothari v. 

isstoner of Incoms Tax, Madras*. ‘The assessees in that case had several sources 

of income, one of which was interest on securities. The business of the assessees show- 
ed a loss but the assessees claimed earned income relief in respect of interest on secu- 
rities on the grotind that securities which they had purchased and sold as part of 
their business, formed their stock-in-frade and the interest therefrom should be trea- 


Cd 
I. R 16 T.G: 394. 3- (1951) 20 I.T.R. 579, 587- 
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ted as “‘ business ” profits. But section 8 of the Act was held applicable to the facts 
of that case. Satyanarayana Rao, J., said: . 

“ . . . .).).). «6itseemsto us obvious that section 8 of the Act which deals with 
interest on securities is a separate and distinct head, and if an income is chargeable under that 
head, it is not open either to the asseasec or to the department to change the head and claim to tax ıt 
und different head. ... . ite 2 e s 
It was also pointed out in this judgment following the Commissioner of Income Tax v. 
Bosotto Bros.,1 that if income under more than one head the assessee haf the 
option to choose the head which makes the burden on his shoulders lighter. 


The following two cases were relied upon by the assessee: (1) Mangalagiri 
Sri Umamaheshwari Gin and Rice ‘Factory Ltd. v. Guntur Merchants Gin and Rice Factory 
Lid., where a limited company incorporated for the purpose of milling rice leased 
out the buildings, plant, machinery, etc., to another company for a fixed annual 
rent. The lessees were to do the necessary repairs to keep the mill in good working 
condition and the lessors were to bear the loss of depreciation. The assessee com- 

y claimed the allowances for depreciation under section 10 (2) (vi) of the Act. 
e rai held that the company was carrying on the business of letting a rice mill and 
as such was entitled to a deduction for depreciation. The judgment of Krishnan, J., 
shows that it was clear from the facts of the case that the company was carrying on 
business of letting the mill for the purpose of being worked by lessees and it was under 
these circumstances that section 10 was held applicable. The other case is Sadha- 
charan Roy Chowdhury, In re?, the facts of which were similar to the facts of Mangalgirt 
Sri Umamaheshwari Gin and Rice F Lid. v. Guntur Merchants Gin and Rice Factory 
Lid.? It was held that letting of a Jute Press atrentwas as much a business as the 
letting of a ship to freight or letting of motor-car or any other kind of machines or 
machinery for hire, and therefore allowances for depreciation were allowed like in 
Mangalagiri’s case*. Neither of these cases throws any light on the question now 
before us. 

The appellant’s contention that looking at the real nature and character of the 
source of income arising from ‘interest on securities”’ in the case of the present 
assessee, the Bank can receive no support from the decision in Davies v. Braithwatte*. 
That was a case where an actress earned her living by accepting and fulfilling pro- 
fessional engagements, her actvities being acting in stage-plays in England and 
America, performing for the films and on the wireless and performing for gramo- 
phone companies. These were held to fall under Schedule D and not E as whatever 
contracts she made were nothing but sti incidenn the conduct of her professional 
career. The use of the following words by Sir George Rankin in Commissioner of - 
Income Tax v. Chunnilal B. Metha”. 

“But the list of “ heads ” in section 6 is a list of sources not in the sense of attributing the income 
to... . «+. « « Gne business rather than another but only in the sense of attributing 
itto .. . . . . . + . busines as distinct from inmvestmnct. . . s - sees o 
is no surer foundation for saying that “ interest on securities ” is sevetable into 
income from securities held as a capital investment and income from those held as 
trading assets. The language of sections 6, 8 and 10 is destructive of any such 
contention. . 

Thus on a true construction of the various sections of the Act the income of 
an assessee is one and the various sections 7 to 12 are modes-in which the Statute 
directs that income-tax is to be levied and these sections are mutually exclusive. 
The head of income of which the source is “‘interest on securities” ” has its characte- 
ristics for income-tax purposes and fall: under the ific head covered by section & ° 
of the Act, and where an item falls specifically under one head it has to be charged 
under that head and no other. This interpretation follows from the words used in 


1. (1940) 1 M.L.J. 319: LLR. (1940) 4. (1981) 2 K.B. 628. : 

Mad. :78 : 8 I.T-.R. 41. 5. 65 LA. 332: ILR. (@9398) Bom. 
2. (1926) 51 MLL-f..360 : 2 LT.C. 251. 752 : 6 LT.R. 521, 529 (P.Q.). 
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"sections 6, 8 and 10 which must be read so as to give effect to the-contrast between 
“ income, profits and gains ” chargeable under the head “interest on securities ” 
and ‘‘ income, profits and gains ” cable under the head “‘business”. Thus on , 
this construction the various heads of “ income, profits and gains ” must be held to 
be mutually exclusive, each head being specific to cover the item arising from, a 

“particularssourcé. It cannot, therefore, be said that qua the assessee in present 
case and for the purpose of securities held by it section 8 is more specific afd section 
1@ general or vice-versa, and therefore no question of the applicability of the principle 
“ generalia Specialibus non-derogant ” arises. ‘This finds support from the decided cases 
which have been discussed above. Thus both on precedent and on a proper cons- 
truction, the source of income “‘interest on securities ?” would fall under section 8 and 
not under section-10 as it is specifically made chargeable under the distinct head 
“ interest on securities ” falling’ under section 8 of Act and cannot be brought under 
a different head even though the securities are held as a trading asset in the course 
ofits business by a banker. In this view of the matter no question of exercise of 
option by the assessee or the Revenue arises. Consequently Lord Shaw’s observa- 
tion in Liverpool and Land & Globe Insurance v. Bennstt} : 


“It appears to me that this selection is not only justified in law but is founded upon the soundest 
and most elementary principles of business,’ 


will be inapplicable to the facts of the present case, and so also the rule as to choosing 
the head which imposes on the assessec’s shoulders burden which is lighter as given 
in Commissionar of Income-tax v. Bosotto Bros.*, and reiterated in H. C. Kothari v. 
Commissioner of Income-tax, Madras*. â 


To the third point raised by counsel for the assessee that even if interest on 
securities falls under section 8 of the Act and not under section 10 the assessee is 
_ entitled to get a set-off under section 24 (2) of the Act, counsel for the Revenue has 
taken the objection that this plea is not available to the appellant because it was not 
placed before the Income Tax Appellate Tribunal for being referred to the High 
Court nor was it raised before the High Court. How the question was specifically 
raised before the Income Tax Officer and the A pa Assistant Commissioner and 
also before the Income Tax Appellate Tribunal already been mentioned. In its 
application to the Tribunal for stating the case to the High Court the assessee 
specifically raised in two suggested questions its right to set off the business loss 
of Rs. 3,21,929 brought forward from the previous against the income of the 
assessec in the assessment year. It does not appear fom the judgment of the High 
Court that the question was argued in the manner it has been debated in this Court. 
The appellant seems to have rested his case on the applicability of section 10 to the 
profits under the head “ interest on securities ” because of the securities being trad- 
ing assets but this contention was repelled and the same question has been raised 
before us but the assessee now supports his case on an alternative argument that even 
if the securities fall under section 8 still the profits from that source are from an item 
of the assessee’s business and therefore the loss of the previous year from the banking 
business of the assessee can be set off against the probis of the assessment year what- 
ever be the source of that profit. The case is similar to the one in Commissi of 
° Income-tax v. Messrs. Ogale C Works Lid. The question framed by the Tribunal 
is a general one and what is to be determined as whether the loss of the previous 
year can be set off.against the income of the assessment year within the previsions 
of section 24 (2) of the Act. The question is wide enough to cover the point raised 
e «before us. In the circumstances o this case the third point, raised by counsel for 
the assessec, is open to be canvassed before us. 


Counsel for the Revenue contends that the words used in sub-section 24 (2) 
were “the same business” and therefore this set-off would be allowable only against 





1. (1938) 6 I.T.C. 327, 376. LLR. (1940) 3- Gost) 70 LTR. 579, 387. 
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Mad.. A; @LT.R. 41. LÊ an AE I ee 198: (1954) 


[fe 2s A 
36 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). „7“ [1958 | 


any profits or gains of the same business and no other business. He further con? 
tends that the scheme of section 24 (1) and (2) shows that préfits and gains must be 
arising under section 10 and not under any other section because the expression used 
is profits or gains which goes with “ business ” under section 10 and cannot have 
wie ce to income, profits and gains arising from “interest on securities” which are 
un tion 8 of the Act. : s i 


Counsel for the assessee on the other hand submits that the use of the word 
“ same” signifies the identity of the business in which the loss has occurred and has 
no reference to the head under which the profits are chargeable. In other words 
interest does not cease to be profits and gains of the same business merely because 
for the purpose of chargeability it falls under a different head, t.¢.,. under section 8 and 
notunder section1o. Section 24 of the Act deals with the set off of loss in computing 
the aggregate income. 

He also contends that the business which the assessee was carrying on wasethe 
business of dealing in money and credit and that banking and dealing in securities 
constitute one and the same business. He refers to section 277-F of the Indian 
Companies Act and relies on the Privy Council decision in Punjab Co-operative Bank 
Lid. v. The Commissioner of Incoms-Tax*, in which it was pointed out that in the ordi- 
nary case of a bank the business consists in its essence of dealing with money and 
credit. The banker has always to keep enough cash or easily realisable securities 
to meet any probable demand by depositors, and if some of the securities are reali- 
sed to meet withdrawals by depositors, this is clearly a normal step in carrying on 
the banking business. It is an act done in what is truly the carrying on of the 
banking business. 

In view of the order we propose to make, we do not find it necessary to 
-express any opinion on the respective contentions raised by counsel for the parties. 
In Punjab Co-operative Bank’s case? a finfling had been given that the purchase 
‘and sale of securities was as much the assessee’s business as receiving deposits from 
.clients and withdrawals by them. In the case before us no such finding has been 
-given and in the absence of such finding no opinion can be given as to whether the 
holding of securities out of which interest was derived formed part of the same busi- 
„ness within section 24 (2) or not. 

The appeal would, therefore, be allowed and the case remitted to the High 
‘Court for a fresh decision of the reference after getting from the Tribunal a fuller 
Statement of Facts about this part of the case, whether the securities in question 
were a part of the trading assets held by the assessee in the course of its business as a 
banker 


The costs of this appeal will be costs in the reference before the High Court. 
Appeal allowed; case remitted. 


SUPREME COURT OF INDIA. e 
(Civil Appellate Jurisdiction). 
Present :—B. JAGANNADHADAS, B. P. Sma AND P. Govinpa Mexon, JJ. 
_AL. PR. Ranganathan Chettiar and another .. Appellants* . 
o. 
Al. PR. AL. Periakaruppan Chettiar and others z. Respondents. 


Hindu Will—Disposition to A as the adofied son—Adoption invalid—]f takes fed. 

Deed—Construction— Trusteeship, if created by the words ‘ invested in the name of A to the order of P ande o 
«C°—P, if lable to A as a trustes. . 

Where in the dispositive clause under a mil the testator referred to R as “my adopted son R 
nathan’’ though in other clauses he was referred to as “ Ranganatha’’ and it was contended that 
- validity of adoption was the condition for the disposition to take effect, 
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Held : The question ag to whether a disposition in such termsis to the person intended as a 
Derrona designata or by reason of his filling a particular status, arising in individual cascs, must 
ultimately depend on its owa facts and the terms the particular document containing the 


In the instant the ‘customary adoption’ set up by the testator was made for tem: ther 
than ppiritualopurpos: taking an overall picture of the various provisions of the will, ion 
of the validly adopted son and his heirs from succession, the conduct of parties for a iod to 
over,14 years allowing R to retain the ies and the intention of the testator, it was that if 

reasonably clear that R notwi ing his description as adopted son in the mil was 


was 
intended to take,as persona designata and the will was effective to convey title to him. 


lean ADR ES tare eset a (1876) L.R. 3 I.A. 21g : and Fesindra Deb Raikat v. 
Rejeswwara Das, (1884) L.R. 12 I.A. 72 (89) relied. 

Where under a rajinama in a suit reciting, P was directed by panchayatdars and he agreed to 

pay A and issued hundies detailed in the rajinama itself and it was made an order of Court, and 
where clause 3 of the rajinama recited that certain moneys due under the hundies (on realisation 
“ shal be invested in Chetti houses in the name of the second plaintiff (A), to the order of P and 
and ıt was contended that P and C were constituted trustees as they were to be in management (éxpar- 
galium mel parthu varaveadiaihu) : 
: Held : Undoubtedly paragraph 3 of the rajiname indicates that the amounts (on ian 
was to be deposited to the erder of P and C and that both together are to have ‘mel parom.’ (supervision 
But whatever may be the connotation of the provision it is not reasonable to attribute to P the 
undertaking of [he responsibility of a trustee on its basis ; the rajnama and the hundies must be 
construed together. Trusteeship is a position which is to be imputed to a person on a clear and 
conclusive evidence of transfer of ownership and of the liability attached to such compas) on 
account of the confidence reposed and on such liability having been accpeted by the eged 
trustee. The mere fact that P agreed to all the terms of the rejisama does not constitute such 
acceptance, 

The burden is on the plauntiff A to make out clearly that by the rajinama, P became a trustee 
for the fund and incurred liability for C’s breach ; this has not been made out. 


Appeal by Special Leave from the Judgment and Decreed, dated the 13th 
November, 1950, of the Madras High Court in A.S. No. 484 of 1947 arising out of 
the Judgment and Decree, dated 21st December, 1946, of the Court of the Sub- 
ordinate Judge, Devakottai, in Original Suit No. 156 of 1 and Appeal from the 
Ju t and Decree, dated 17th September, qoea/aatly October 1952, of the 
M High Court in A.S. No. 243 of 1947 arising out of the HG, Subir 
Decree, dated 21st Decemher, 1946, of the Coun of the Sub-Judse, ttai, 
in Original Suit No. 164 of 1944. , 

A. V. Vishwanatha Sastri, Senior Advocate, (M. S. K. Aiyangar in C. A. No. 104 
of 1954 and M. S. K. Sasiri in C. A. No. 169 of 1956, Advocates with him), for 
Ap ts. : 


K. S. Krishnaswamy Iyengar, Senior Advocate, (R. Ganapathy Iyer, Advocate 
with him), for Respondent No. 1. 


The Judgment of the Court was delivered by 


Jagannadhadas, J.—These two are appeals against two separate decrees of 
the High Court of Madras arising out of two suits as between the same contesting 

ies with reference to a connected set of facts. Civil Appeal No. 104 of 1954 
ws before us by virtue of ial leave granted by this Court under Article 196 (1} 
of the Constitution. Civil Appeal No. 169 of 1956 has come up by reason of cer- 
tificate granted by the High Court under Article 133 (1) (a) of the Constitution. 
The parties to the litigation are Nattukottai Chetties, a wealthy banking community 
ip South India who, at the time, were having large banking transactions in Burma 
“and other places in South-East Asia. One AL. PR. Periakaruppan Chettiar 
(hereinafter referred to as Periakaruppa) owned and possessed considerable 
pertics. He adopted one AL. PR. Alagappa Chettiar (hereinafter are ts 
as ppa) in or about the year 1914. There arose acute differences between 
them from about the year 1924 owing to the alleged wasteful habits of Alagappa 
eee oe This led to criminal complaints between them, each against 
the other, in 1926. (Ses Exhibits P-5 and D-12).- One of Alagappa’s creditors 
obtained a decree against him and attached Alagappa’s half share in the family 
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residential house including the site on which it was situated. This resulted in 
a regular suit in which the question at issue was whether the site was ancestral site 
and whether the super-structure was constructed out of the ancestral funds. It was 
found that the site was ancestral. Periakaruppa maintained that the super struc- 
ture Nit was substantial in value compared with the site was bfilt out of his self: 
acquir funds and was not joint family property, while Alagappa and the’ attaching 
creditor contended to the contrary. The litigation went up to the High Ceurt 
and the High Court accepted the contention of Periakaruppa and made a declara- 
tion thatthesi e was ancestral and’that the super-structure was the self-acquisition 
of Periakaruppa. The judgment of the High Court was dated November 19, 1926, 
and is reported in Periakaruppan v. Arunachalam'. During the pendency of this liti- 
gation in the High Court the adopted son Alagappa filed a suit on tember 9, 
1926, on behalf of himself and his minor son by name AL. PR. AL. Periakaruppan - 
ettiar, (hereinafter for distinction, referred to as junior Periakaruppa) represented 
by his mother and next friend by name Muthayi Achi. It has to be mentioned 
that in or about June 27, 1926, Periakaruppa purported to make a second adoption 
of a young boy by name AL. PR. Raupanathan Chettiar (hereinafter referred to — 
as Ranganatha) on the footing that such an adoption was permitted by special 
custom in Nattukottai Chetti ilies. The Suit O.S. No. 114 of 1926 filed by 
Alagappa and his minor son, junior Periakaruppa, was therefore filed as against 
Periakaruppa and his second adopted son Ranganatha, who at the time was also 
a minor. It was for delivery of a half share of the properties of the family on the 
Iotta that all the properties were joint family properties and for a declaration 
that the second adoption was invalid. The first defendant therein, Periakaruppa, 
filed a written-statement contesting both these matters and claiming that all the 
suit pores in their entirety were his self-acquisition and that the plaintiffs had 
absolutely no rights therein and also i at the second adoption was valid. 
Before the suit proceeded to the stage of issues and trial, the dispute between the 
parties was compromised bya Rajinama brought about by four Panchapatdars, who are 
all respectable members of the Nattukotti Chetti community. Some of the questions 
that arise in the present appeals centre round the proper construction of some of 
the terms of this Rajinama, which will be noticed later. It is sufficient to state 
at this stage that by that Rajinama the two plaintiffs, Alagappa and his minor son, 
Cunior Periakaruppa, obtained Rs. 75,000 each and Alagappa’s wife Muthayi Achi, 
the mother of the minor son and his next friend in the suit, was to get a sum of 
Rs. 14,000 as her Stridhan. These amounts were paid by means of four hundis, 
Rs. 25,000 and Rs. 50,000 for Alagappa, Rs. 75,000 for junior CETA and 
Rs. 14,000 for the mother, Muthayi Achi on Nattukottai Chetti Bankers of Peria- 
karuppa in Burma. It was one of the express terms of the Rajinama that all the 
properties mentioned in the plaint in that suit and other properties belonging to 
the first defendant, Periakaruppa, were admitted to be his self-acquisitions and 
that the plaintiffs therein had no right and connection whatsoever in any of them 
or in the charities founded by Periakaruppa and in the properties belonging thereto 
or their management, either in the life time of Periakaruppa or subsequent thereto. 
It was also one of the specific terms of the Rayinama that the plaintiffs should remove 
themselves from the family house with all their belongings and that the possessione 
of the aforesaid house be delivered to Periakaruppa. It was also expressly sti- 
pulated that the petition then pending for leave to appeal to the Privy Council 
against the judgment reported in rails Says v. Arunachalam!, was tọ be with- 
drawn. This compromise was certified to be for the benefit of the minor plaintiff 
concerned, as also of the minor defendant Ranganatha and was accepted by the“ 
Subordinate Judge before whom the compromise petition was filed. As a result, 
the compromise was accepted by the Court on August 15, 1927, and the suit was 
dismissed in terms thereof on the samc date. About an year and a half later Peria- 
karuppa executed a will on April 4, 1929. The genuineness and due execution 
thereof are not in question. But the effect of that will is also one of the nain points 
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in dispute. Periakaruppa died about three months later, łe., on July 14, 1929, 
ond fe wife Lakshmi Achi died within an year thereof on March 11, 1930. By 
the will, broadly speakirtg, Periakaruppa made arrangements for certain religious 


gifts and charities and made ents for the management thereof and gave 
the residue of the pro to his wife Lakshmi Achi for her life and thereafter fp his 
second adopted son natha. Ranganatha, who, some time in or t the 


date of Lakshmi Achi’s death in 1930, appears to have attained majority, Has been 
in undisputed possession and enjoyment of Periakaruppa’s properties ever since 
till late in 1944. Alagappa’s son junior Periakaruppa attained majority in Decem- 
ber, 1943, and filed two suits on November 11, | in the Subordinate Judges 
Court of Devakottai, one numbered as O.S. No. 156 of 1944 and the other as O.S. 
No, 160 of 1944. O.S. No. 156 of 1944 was on the footing that Rs. 75,000 which 
was given to him under the above-mentioned Rayinama of the year 1927, was, under 
the terms thereof constituted a trust for his benefit during his minority under the 
trusteeship of Periakaruppa himself and another n A.P.S. Chockalingam Chet- 
tiar of Athangudi, (hereinafter referred to as Chockalingam) the junior paternal 
uncle of the minor’s mother, Muthayi Achi, and that the money was wrongly appro- 
priated by Chockalingam owing to his straightened circumstances. His case was 
that Periakaruppa as a co-trustee with Chockalingam was equally responsible for 
breach of the trust and that therefore he was entitled to have the money found due 
on account, paid out of the estate of Periakaruppa in the hands of Ranganatha as 
well as from the estate of Chockalingam in the hands of his son. The second suit 
O.S. No. 164 of 1944 was a suit to recover the entire properties of Periakaruppa in the 
ossession of Ranganatha for himself and his father Alagappa who was made the 
t defendant in the suit, on the ground that Ranganatha’s adoption was invalid, 
that the will of Periakaruppa was ineffective and that the properties devolved on 
himself and his father Alagappa. It may be noticed that so far as the father 
Alagappa is concerned the suit would prima facis be time barred since it hasbeen filed 
about 15 years after the death of Periakaruppa. The plaintiff junior Periakaruppa, 
however, filed the suit on the footing that in view of his minority for all this period 
until December, 1943, the sult Was not barred. Hereinafter, for convenience, the 
first suit O.S. No. 156 of 1944 will be referred to as the trust suit, and the second suit 
O.S. No. 164 of 1944 will be referred to as the succession suit. 


In the succession suit the main questions that arose for decision were : 
(1) whether the adoption of Ranganatha as a second adopted son was valid ; 


(2) if not, whether the will was effective to convey the property of Periakaruppa to Ranga- 
natha after the death of his wife Lakshmi Achi, notwithstanding the invalidity of his adoption ; 


(3) whether, in case the will was ineffective the ics of Periakart ppa devo val n bob 
Alagi and Li gon anai BAE AeH oc on Alsen pps alaei exclusion of junior 
Periakaruppe ; ; 


i 4) if the devolution was on both together, whether the rights of j ior Periakaruppa were 
barred by r@ason of section 7 of the Indian Limitation Act (LX of 1908). This involved the further 


(a) whether by and under the Røjinama Alagappa and his son became divided in status tater se 
as to make section 7 inapplicable. 

(6) whether in case the devolution was on both together as members of a joint family, section 7 

had application to the factual situation in the family. 
So far as the adoption of Ranganatha was concerned both the Courts below, while 
holding that the adoption as a fact was proved, have found against existence of the 
* “custom pleaded as to its validity and hence concurrently found the adoption to be 
invalid. That conclusion is no longer in al oe in this Court. As regards the will 
both the Courts held that the will was in tive to vest any title in Ranganatha 
though on slightly different grounds. As regards question No. 4 relating to limitation, 
the two Courts came to different conglusions with the result that the trial Court dix 
-missed thg suit as barred by limitation, while the High Court reversed it and granted 
a decree for the half share of Paka ial i hare in favour of junior Peria- 
karuppa holding thatin respect of the other share the rights of Alagappa were 
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barred and that Ranganatha acquired the same by his advers¢ possession. As regards 
question No. 3 and the subordinate questions (a) and (b) of question No. 4, there 
appears to have been no serious question raised in the triat Court by the defendant 
as to the exclusion of junior Periakaruppa by Alagappa in the matter of succession to 
Peri eee properties, or any serious questions raised by thegplaintiff as to the 
Raji ringing about a partition inter se between the father ppa and his 
minor $n junior Penata upia and of Alagappa not being the ds facto managey of 
the family. It was accordingly found by the trial Court that both of them succeeded 
as members of the joint family and that therefore the minor junior Periakaruppa, 
was barred by virtue of section 7 of the Limitation Act. When the matter came up 
on appeal to the High Court, a question was raised that section 7 would not be 
. applicable in this case unless it was further made out that the father Alagappa was 

the ds facto manager of the family consisting of himself and his minor son of which it 
is alleged there was no proof or finding. Both the Judges allowed this point tọ be 
raised and called upon the trial Court to take evidence and submit a finding in 
respect of that contention. The trial Court accordingly took evidence in regard 
thereto and returned a finding that on ths evidence, both the father and the minor 
son were living as members of a joint family and that the father was in fact the 
de facto guardian. When the matter was reheard by the same Bench of the High 
Court on the return of the finding, the Bench did not go into the correctness or other- 
Wise of this finding, on the view that this finding was of no consequence, if it is found 
that by virtue of the Raji both the father and the minor son became divided 
inter se. The learned Judges while realising that the finding was called for on the 
undisputed assumption that the father and the son were undivided in status, were of 
the opinion that there was nothing to prevent them from reopening the same and held 
on a construction of the Rajinama that it brought about divided status inter se bet- 
ween the father Alagappa and his minor son junior Periakaruppa. In that view they 
found section 7 of the Limitation Act hid no application to the case and came to the 
conclusion that the succsssion suit by junior Periakaruppa was not barred by limita- 
tion in so far as it related to his own share though barred in respect of Alagappa’s 
share. - Hence the succession suit ended in favour of junior Peri ppa in respect 
of a half share of the properties left by Periakaruppa. 


As regards the trust suit the contentions raised were : 


(1) that under the Rejiname both Perizkaruppa and i became trustees in respect 
of the sum of Rs. 75,000 to be invested in Chetti firms as provided in Rajinama ; 


(2) that as a fact the amount was invested with Chockalingam, one of the trustees them- 
sclves, contrary to the law ; ' 


) that such investment itself constituted breach of trast for which Periakaruppa was also 
ES A . 


It appeared on the evidence that out of the trust amount, a sum of Rs. 30,000, was 
invested in the purchase of a house at Athangudi in South India (the place of 
Chockalingam) and that Alagappa and his minor son, the junior Perikaruppa and his 
family have been since that ase on July 23, 1928, living in that house. At the 
trial, therefore, credit was given to this amount as being proper investment of the 
trust funds in the matter of account-taking by concession of the lawyer for junio» 
Pertakaruppa. The defendant Ranganatha in addition to contending that no 
trust was created, also contended that as a result of subsequent transactions junior 
Periakaruppan got the benefit not only of the purschase of the house above referred 
to but also of a mortgage executed in favour of himself and another by Chockalingam 
in 1930 for a lakh of rupees of which Rs. 70,000 was his of which he obtained thé ° 
benefit and that, therefore, the alleged breach of trust must be taken to have been, 
waived and that in any case he was entitled to have the mo document as much 
as the purchase of the house to be taken into consideration for reducing his liability 
in respect of the alleged breach of trust. These contentions were negatived by both 
the Courts with the result that there was a decree against Ranganatha and his minor 
Son in respect of half the loss occasioned by the breach of trust, payable out of the 
half share of Periakaruppa’s properties in their hands. The result ofthe twojudg- 
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° 
ments of the High rt in both the suits was against Ranganatha and hence the 


two present appeals before us by him. 


It will now be convenient to take up first the consideration of the succession 3 
appeal. -The points arising therein have already been set out in the preliminary 


are : 
°” . (1) The conclusion of the High Court that the will of Periakaruppa was ineffective is 
erroneous and Ranganatha took under the will as persona designata. 
(2) In case the will is held to be ineffective and in the view taken by the Hi Court iat 


Pein don Periakaruppa became divided in status under the Rgjinama 
Sail ea R EE E 


“narration and nééd no repetition. The main points argued before us on thyfeppeal 


hae ne t to suc. 
(3) The conclusion of the High Court that the brought about divided status ister se 
the father Alagappa and tlie minor am hema ppa is erroncous and hence the 
suit is barred by virtue ey e ae 


A few other minor points have been raised on both sides which, after consideration, 
appeared to be unsubstantial and we intimated our view at the hearing and it is 
not necessary to refer to and deal with them any further. We have heard elaborate 
arguments on the above three points and have given our careful consideration to 
them. Itis obvious that having rega d to the course of events in this family narrated 
earlier the primary question for consideration is whether or not the will left by 

Periakaruppa has brought about an effective disposition of his properties in favour 
of natha. Itis only.if that has become ineffective that the other questions 
argued before us on this appeal as set out above arise for consideration. In view of 
the fact that the genuineness of the will is not disputed and no question arises as to 
the disposing capacity of Periakaruppa,the plaintiff in this case junior Periakaruppa 
can succeed only if he displaces the will, He has accordingly raised three con- 
tentions. 

1. That there is no effective dispositive clause in the will. 

2. That the ition, if , in favour of tha under the will was an att t 
to create an estate ae ind bee invalid. oe me 


3. The disposition in favour of Ranganatha was by reason of and on account of his having been 
considered by the testator as his dul adopted, so “son, i.s., the validity of the tion was the basis and 
the condition for the disposition. ince that has now been found to be invali , the disposition fails. 


, Of these three questions the first two though upheld by the trial Court have been 


rejected by the High Court. We wich the reasoning of the High Court on 
these two points and they do not call for any further consideration. We are satisfied 
that there is no substance in these contentions. The real question that arises on a 
consideration of the will is whether the disposition of the residue in favour of - 
natha contained therein was to him as a persona dsstgnata or is dependent on his being 
a duly and validly adopted son. 

Fora proper appreciation of this contention on both sides, it is necessary to set 
out the relevant clauses in the és 


“ (1) Trac 160 youth ass taling E E E cr duet AT 
different health for sometime past I have decided to make an arrangement after my lifetime in 


regard tom Pee eee charities established by me and accordingly I have exe- 

cuted this i whole-heartedly 2 
i (2) All thc iniovablc and movable propertici entirely, which to me as my own and 
which are in my possession are my self-acquired properties. Excepting no other person has an 
intercst or night whatever in the tid proocities. 7 
(S) ow instore 6A ee neice oben Siere ee ere bre Rae a Riale T vie were E E e ee -æ 


(4) Sometime back I took as my foster (son) Alagappan, son of Nachandupatti Chidambaram 
Chettiar, and brought him up in my house and also got him married. Put the aforesaid Alagappan 


8—6 
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5) Thereafter while the aforesaid person had instituted a suit O.S, No. 114 of 1926 against 
me in the Sub-Court of Devakotta for his share in the properties which were in my on, same 
of our community le acted as the chayatdars and gave an award in the aboveant anda 
rejinama was filed in the Court, and all amounts which were payable by me according to the said 
rginama were already paid by me entirely. Neither the aforcsaid Alagappa Chetti nor his heirs shall 
have manner of right or interest whatever in the properties which are now ig my pogscasion and . 
in the p ies which might be acquired hereafter. 

(6) ently I took ın adoption Nachandupattı Ramanathan ‘Chettiar’s son, namely 

than, aged about 17¢ years, and he is living with me. on 


Cy tag et chica thet ae etn, teas dite 8 Lol tant I T 


) 
(13) My ted son Ranganathan and his male heirs shall after the lifetime of my wife 
i Achi y conduct the aforesaid chanties. In order to supervise and see whether - 
nathan conducts the charities properly without any defect whatever, I have appointed the following 
as the executors, namely, (1) my son-in-law Arunachalam Chettiar, son PF Alagapuri 
iar who: interested in both m and Ranganathan, the two sons of Kanadukathan Al ; 
Chandra Mouli Chettiar, nemely, (2) Karuppan Chetty, (3) Peria Karup Chetty, 4 
Murugappan, son of Konapattu Subramanian Chettiar. The said persons hal yai As a 
vise (the performance of the charities) in a proper manner. 
14) I am entertaining a desire that I should spend my lifetiem and die at Tiruvarur alone. 
My beset corte ented according to our caste custom, and a samadhi (tomb) shall be erected 
or me, and a lamp shall be lit therein daily and a shall be appointed to perform Neivedhiyam 
(by preparing food) with 1/4 measure Of rice bye Pie meane daik. Guru pooja shall be performed 
once a year in the Star in which I die, by distributing food to the mendicants, and by spending an 
amount to the extent of Rs. 250 (Rupees two hum and ffy) every year by tavit my relations. 
tbai from the 


A mm of Rs. 15,000 ( fifteen thousand) shall be sent for and o i firm 
from out of my own funds for the aforesaid Trapani service) in the temple and my wife shall conduct 
the aforesaid Ttrupam. The daily expenses of the aforesaid and Gwx pooja, ctc., shall be 


met from the Patasala charity funds and conducted. 


(15) Apart from the properties which have benti set apart for the abovementioned charities 
and the properties which have to be newly purchased hi ter forthe same, as my adopted son 
Ranganadhan and his male heirs have to Take all the immovable and movable properties belong- 
ing to me and as the aforesaid adopted son namejy Ranganadhan is now a minor the said Ranga- 
nathan shall after he attains majority and if he ıs of behaviour (take in his possession) the 
aforesaid properties after my Infetume and after the lfetime of my wife Lakshmi Achi and enjoy them. 


(16) In case the aforesaid Ranganathan does not conduct himself p or if my wife 
Lakshmi Achi does not like, the following two ns, namely (1) K. AS. P. Rm. i Chettiar 
son of Athangudi Palaniappa Chettiar, and (2) PL. T. Rm. i Chettiar, on of Karaikud- 

Chettiar shall manage my properties affer the lifetime of my wife Lakshmi Achi till Rangai 
nathan comes of good behaviour. The amount which may be found just for family expenses shall 
be paid till such time when the aforesaid Ranganathan, begins to conduct himself properly and when 
the properties are delrvered in his possession. 

(U7). aoeeoe Sues eames otae ewe a a E a a ios) Eee SUS a AS 

(18) For the expenses of the maintenance right, etc. of my wife Lakshmi Achi and for the 
necessary of pilgrimages to sacred para, a rum of Rs. 15,000 (fifteen thousand) dollars 
has been ited in her name in the Saigon , and she shall send for and obtain the amount of 
interest alone got for the said amount every year and spend it according to her pleasure. My 
adopted'son Ranganathan and his male heirs shall take the principal amount. 


(AG) Siicnd ot ade oie bins Sy EE EE Aa sectors ive devout asa eect hae Biase OET, 


(20) As the substantial tiled building which belongs to me and which is jn my own 
place and which I am rending, and one bungalow building built by me in the Theredum vesdin (street 
in which the chariot is drawn) in the said place, my wife enjoy them after my Infetime after 
her my adopted son Rangapathan and his male heirs shall tly and for ever enjoy the said 
buildings. Apart from enjoying the abovementioned two uildings, none of them shall have any 
tigt to alienate them in any manner. 


(21) H apart man tic a by me herein, itis necessary that any documents should 
be brought into existence after Iny e duting the lifetime of my wife regarding the properties 


belonging to me and regarding the charity properties and ing the family maintenance from 
tome to time I have hereby grven authority to wife Lakshmi i mentioned above to execute 
such documents regarding the same. My adopted:san Ranganathan ahall perform the funeral obec- 
-quies for” myself and for my wife. 

sa (az and agh Saks Se sen rotan Eai Wea ENET od E EET EES E 


(Sd.) A. L. PR. Periakaruppan Chetty ” 
In order to understand the background of this will, it is necessary to recapitulate 
th: previous family history which has already been adverted to at the commences 
ment of this judgment. That is as follows. Periakaruppa adopted Alagappa in 
or about 1914. He apparently was a spend shrift in his habits and incprred many 
‘debts. There developed ‘ill-feeling between them which led to mutual criminal 
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complaints again each other in 1926. One of his creditors obtained a decree 
and attached the family house. This led to litigation in which Periakaruppa 
asserted and succeeded in establishing that the super-structure of the family house, 
which was a costly one, was his own self-acquisition. During the pendency of this 
‘litigation Periakeruppa adopted for the Second ime, Ranganatha, claiming y do 80 
by way of custom in the Nattukottai Chetti community. is led to a suit $r parti- 
tion, by Alagappa claiming all the properties to be joint properties and for à declara- 
tion that the second adoption was invalid. This suit was at a very early stage 
compromised on the terms that Alagappa and his son were to take away as between 
themselves a sum of Rs. 150,000 in cash and would have no claim of any kind to any 
-of the properties in the possession of Periakaruppa and no claim to interfere in any 
manner with the various charities and religious endowments which Periakaruppa 
made. The properties were all admitted to be the self-acquisitions of Perikaruppa 
and his right to alienate the property by will was specifically recognised. Alagappa 
with his wife and son, was to clear our of the family house with all their belongings. 
Alagappa got his share of the cash under the Rajinama by means of two hundis one 
for Rs. 25,000 and another for Rs. 50,000. They were specifically delivered over, 
as recited in one of the terms of the Rajinama to one Chockalingam who was made 
responsible to discharge all the encumbered debts so far incurred by Alagappa, 
‘from out of the moneys of those two hundies so as to make sure that no I ability 
would arise out of the debts previously incurred by Alagappa which might affect 
Periakaruppa. It is in evidence that after this compromise Alagappa and his 
family consisting of his wife and son cleared out of the original family house built by 
Periakaruppa and that they were living separate from Periakaruppa, Periakaruppa 
and his second adopted son, Ranganatha, were presumably living together in that 
Si arose eae E pp Dac rte This Rajinama was on August 15, 1927, 
and the will was executed on April 4, 1929,1.¢., an year and eight mon a 
It may be noticed at this stage that the Rajinama while it admits one of the points in 
controversy in suit vlz., that the property is self-acquired property of Periakaruppan, 
is silent about the other question at issue viz., as to the validity of the second adoption 
and in fact the guit was terminated by a formal dismissal thereof presumably leaving 
this disputed question at large. 

The will starts with an assertion that all the moveable and immovable proper- 
ties in his possession are his self-acquired properties and that excepting Aae no 
pee FAS has any interest or right therein. It asserts that Alagappa conducted 

i in immoral ways, fell into company, brought into existence several false 
and colourable documents and borrowed debts to the tune of about a lakh of rupees 
and caused decrees to be in some of them and became inimical towards him. 
It asserts that eas es eft his family and was living separately for the past about 
-ten years. Notwi ding that he was an undisputed adopted son, he referred 
to hirr in the will as ‘Abhimanajatra’ (foster-son). In contrast with this he states 
that tha was taken in adoption by him, that R tha was, at the time 
of the will about 17} years old and that he was livin with him. Clauses 7 to 14 
of the will refer to various religious and charitable Cidon which he has made 
and the properties which he gave to them. It also enumerates the arrangements for 

° their management. By clause 8 he makes provision for the construction and main- 
tenance of Brahmana Veda Patasala attached to the temple of Sri Sri Theagarajaswami 
in Thiruvarur. Clauses 8 and g set apart certain properties for the due maintenance 
of the said Patasala. Clause 10 relates to the establishment of three charities in 
„e addition to the above Patasala charity, to be conducted and maintained out of the 
income of the same properties as have been set apart for the Patasala charity. In 
clause 11 he states that no person shall have any right to alienate or encumber the 
properties set apart for the charities. By clause 12 he appoints his wife Lakshmi 
Achi as the manager to conduct the above charities after his lifetime. By clause 13 
he directs that his “adopted son’ Renganatha and his male heirs shall after the life- 
time of Iis wife Lakshmi Achi properly conduct the above-said charities. He appoints 
three persqns as executors to supervise the management by ‘Ranganatha’. By 
clause 14 he expresses a desire to spend the rest of his lifetime at Thiruvarur and die 
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there. He says that his body shall not be cremated according to custom but that 
a samadhi (tomb) should be erected for him and that a lamp is to be lit there daily 
e and that a person should be appointed to perform WNeivedhigam daily, of £ specified 
uantity of rice. By the same clause he also enjoins that Guru pooja should be per- 
7 ormedapnee an year in the star in which he dies by distributing foed to the mendi- - 
cants ding Rs. 250 ever year. He does not specifically indicate who is to 
perform the-Gurupooja. The context may well be taken to indicate that the pajd. 
employee was to do it. He indicates that a sum of Rs. 15,000 was set a for ‘the 
above purposé in a Saigon firm and that it should be sent for and utilised by bis 
wife for the aforesaid ani. This, in the context, seems to refer to the construc-- 
tion of the Samadhi. He also says that the daily expenses of the Samadhi and the 
Gurupooja expenses should be met from the Patasala charity funds. Thereafter come 
the various provisions relating to the ea eee of the residue of his property. The 
effect of these provisions in clauses 15 and 16 is that after his lifetime his wife Lakshmi, 
Achi should enjoy the residue and that thereafter the ‘“‘adopted son Ranganatha” is. 
to take them into his possession and enjoy them (after the death of himself and his 


wife) on his attaining majority and if he is of good behaviour. It is specifically 
provided that if “ the aforesaid Ranganatha” does not conduct himself ly or 
if his wife Lakshmi Achi does not like (him) two specified persons, -P.Rm. 


Ramaswamy Chettiar and PL.T.Rm. Ramasami Chettiar should manage the pro-- 
perties after the lifetime of Lakshmi Achi till ‘ Ranganatha’ comes of good behaviour 
and that he should be paid by them just enough for his family expenses till such time 
when ‘the aforesaid Ranganatha’ begins to conduct himself properly and that the- 
properties are to be delivered into his possession then. Under clause 18 the ‘ado 
ted son tha’ should take the principal amount of Rs. 15,000 set a oe 
his wife i Achi after her death. There is also clause 20 which provides that 
the substantial tiled building belonging tọ him which is in his own place and in 
which he was residing and one bungalow built by him in the Therodum Veedhi (Car- 
Street) shall be enjoyed by his wife his own lifetime and that after her lifetime 
“ his adopted son Ranganatha ” and his male heirs shall permanently and forever: 
enjoy the said buildings. There are a few other specific legacies in oe 17 and 18. 
which require’no notice. The scheme of the will is clear viz., that Peri p 
wanted his own wife to enjoy the properties and to manage the charities so long as she 
was alive and that the adopted son tha should do the same after her death,. 
fuaran espe af 1HE Ceres He Atu a ome ee 
ment (but not in of his wife’s management) while as respects enjoyment of the 
roperties he specifically provided that the adopted son Ranganatha should enjoy 
is properties after he attains majority only if he is of good behaviour and that so 
long as he was not of good behaviour or his wife did not like him, he was to get only 
some maintenance out of the properties. These provisions are reminiscent of his. 
past experience with the first adopted son Alagappa and are obviously inspired by 
the experience of bad conduct and wasteful ways which he thought the first adopted 
son was guilty of. In the will he refers to “adopted son Ranganatha ” in quite a. 
number of places and to “ aforesaid Ranganatha ” or to “ Ranganatha ” in some 


places. There is no doubt that in what may be taken to be the dispositive clause,. - 


clause 15, he refers to him as “ my adopted son Ranganatha ” though in the next 
connected clause, clause 16, he refers to him, as “ aforesaid Ranganatha ” or as 
“ Ranganatha ”. The question for consideration is whether the validity of adop-- 
tion was the condition for the effectiveness of these dispositions. 


The question as to whether a disposition in such terms is to the person intended 
therein as a persona designata or by reason of his filling a particular legal status which, 
turns out to be invalid is one of some difficulty and has been considered by the Courts 
in quite a large number of cases, some of which have been cited, before us. An ela- 
borate consideration of these various cases cannotefinally determine the question that 
arises in individual cases, which must ultimately depend on its owp facts and the- 
terms of the particular document poner ee disposition, It is enoygh to refer 
to two cases of the Privy Council cited us, vlz., Nidhoomon! Debya v. Sarodar 
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“Pershad Mookerjes!, and Fanindra Deb Ralkai v. Rajeswar Das*. As pointed out in the 
first case the questiofi in all such cases is whether the gift of the property by the 
testator tq a person wha is referred to as having been adopted is one which is dpa 
dent on whether all the requisites of a valid adoption have been complied with or 
whether it is to a designated person notwithstanding that it was desired and ted 
‘that the roquisitå for a valid adoption were complied with. As pointed ou y their 
Lordships in the second case “ the distinction between what is escriptionfonly and 
whaz is the reason or motive of a gift or bequest may often be very fine, but it is 
a distinction which must be drawn from a consideration of the language and the 
surrounding circumstances.” In that case their Lordships gave an illustration which 


is very apt for 


the present case. It is as follows : 


“Ifa man makes s*bequest to his “ wife A.B.”, believing the named to be his lawful wife, 
nag aera a been imposed by her, and falsely led to eve that he could lawfully marry 
arpaan thatthe 


her, and it 


marriage was not lawful, it may be that the legality of the 


is not essential to the validity of the gift. Whether the iage was lawful or not may be 
candied to cake ie diese Mines teat 7 

Now in the present case learned counsel for the respondent very strongly relies on 
the repeated reference to Ranganatha in the will in the dispositive clauses as the 
adopted son and says that the disposition was made in his favour by reason of the 
fact that he was maa ae and that he was believed to be duly and validly adopted, 


He points out 


various charitable and religious endowments he 


that Periakaruppa was ark thal e religious man as seen from the 


made in the will itself He also 


placed stress on the fact that by virtue of clause 21 of the will, he directs that his adop- 
ted son shall perform the Putra krityangal (ceremonies to be performed by a son) for 
himself and his wife (after their respective deaths). It is said that the performance 


of the various 


ceremonies after death by a n who was not a son in the eye of 


sastras would be abhorrent to any devout Hindu which Perikaruppa clearly appears 
to be. This contention is not without force. But taking an overall picture of the 
provisions in the will and the background of the previous history, it is not possible to 
say in this case that the validity of the adoption was ca ae by Periakaruppa 


as the condition on which the validity of disposition shoul 


depend. As has been 


previously pointed out the will has been clearly inspired by his previous experience 
with his first adopted son Alagappa. When Alagappa did in fact challenge the 
validity of the second cord oe in the suit which he filed and asked for a specific decla- 


ration in respect thereof 


and there was 


Rajinama. Ap 


y his plaint, that suit was allowed to be merely dismissed 
no reference to the validity or otherwise of the second adoption in the 
parently it left the question at large. The will having been executed 


only within about one year and eight months after the Rajinama in the suit, the testator 
enai must have been conscious of the fact that the second adoption was open 


to serious 


enge. In this context the reference to Ranganatha as the adopted 


son in the will as against the reference to Alagappa as a mere Abhimanaputra may 
‘indicate no more than that the testator is anxious to make it quite clear that he 
would acknowl Ranganatha as his adopted son in preference io eee and is 


indicative of his clear intentions that he desires him to get his properties to 


exclu- 


sion of Alagappa and his minor son. That he is desirous of excluding by his will 
an 


Alagap 


son is apparent from his very a statement in clause 5 of 


ethe that neither the aforesaid Alagappa nor his heirs shall haye any manner of 
right or interest whatever in the properties which were then in hig ponang and any 
properties which may be i ali ereafter. The will itself is, erefore, obviously 


intended to exclude them 


m succeeding to his property. ing aware of the 


likelihood of the challenge as to the validity of adoption of Ranganatha he could not 


° have intended 


the di ition to fail in the contingency of the second adoption being 


held invalid thereby letting in the very persons whom he wanted to exclude. The 


poreo in the will which give the Popeye Ranganatha, only if he is of good be- 
viour i cia 


scem rather to indicate that 


¢ attached greater importance to the cter 


of the boy rather than to his legal status as an adopted son. It is true that he 


contemplaged, 


ceremonies to himself and his wife after their death being performed 


1. (1876) L'R. g I.A. 233. 2. (1884) L-R. 12 L.A. 72, 89. 
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by the adopted son sae: aes ‘But it is noteworthy that he chose the.course of 
having his body enshrined in a tomb after his death and making arrangements for wor- 
ship being conducted every day and Guru pooja on the day of his own apnual sradh 
day. This may well have been felt by him to be a substitute for the regular annual: 
sradhgby an undisputedly valid adopted son whom he did not like. It is also note- 
worth\that there is no indication that he contemplated the GurupSoja as having to be 
done byWRanganatha, after the death of his wife. How exactly the testator viewed 
the second adoption of Ranganatha and the alleged custom enabling him thergunto 
may well be gathered from para. 8 of his written statement in O.S. No. 114 of 1926 
which is as follows : 

“ The allegations in ph 11 of the plaint are false. This defendant has really taken in 
adoption the 2nd defendant. aforesaid adoption is valid in accordance with the custom of Nattu- 
kottai Chettiar’s. There are may differences in the matter of adoption between Nattukpttai Chettiar’s | 
and other ere ae below. Their custom alone can prevail in the matter af the adoption 
taken by them and neither the law nor the Sastras can bind them. As adoption is made among 
Nattukottai Chettiar’s only with the intention thet the adopted son should render them and assis- 


tance (1) those who make adopti money to the parents Vagai ice for the adopted boy. 
(2) NG aaa Chania oe aiaia Sinima can biad them. c9) 1° one Donan hasty 
wives, the two wives adopt two s6n3. (IE the acn of a person, diet leans BI deny, Cie BUS 
takes a boy in adoption for himself, and the widowed daughter-in-law takes another boy in adoption. 
o eigen zon is born to one person and the son dies, the aforesaid person takes a boy in 
tion even when the aforesaid grandson is ling. The customs with regard to adoption among 
Nattukottai Chettiars are in existence as stated above. (6) As the aforesaid Chettiars are traders, a 
person can take in adoption another boy, if the adopted son acts against the will of the adoptive fathe 
without improving the property.” 
This seems to indicate that in his view such a customary adoption was made for 
temporal rather than for spiritual reasons. ‘Taking an overall Sale of the various 
provisions in the will, it appears to be reasonably clear that Ranganatha notwith- 
standing his description as adopted son in the will in several places, was intended 
by the testator to take the property as designata and that the will was therefore 
effective to convey title to him to residue of properties left by Periakaruppa after his 
death. 

No question has been raised that the condition in the will that Ranganatha 
is to take the property only if he is of good conduct and behaviour, has operated 
to prevent the title vesting in him and it may be doubtful whether ifa clear intention 
of the testator can be gathered from the will to bequeath the residue to Ranganatha 
as persona designata the condition of good conduct and behaviour would be valid to 
prevent the vesting of the title. 


We have, therefore, come to a clear conclusion that Ranganatha obtained 
title to the properties of Periakaruppa under the will. This is in accord with the 
conduct of Alagappa for over 14 years after the death of Periakaruppa and his wife, 
in keeping silent and aliguine tha to enjoy the properties without laying 
any claim to the property on the ground of the invalidity of the will and the invalidity 
of the adoption, thereby indicating how he understood the will. In this view 
the other questions raised in this appeal do not call for consideration. 


This appeal, i.¢., Civil Appeal No. 169 of 1956, is accordingly allowed with 
costs throughout and the plaintiff’s suit dismissed. 

The questions that arise for decision in the trust appeal may now be taken up” 
for consideration. The plaintiff in the trust suit also is junior Periakaruppa. ‘There 
were five defendants in the suit. First and second defendants are - 
tha and his minor son. The third defenant is the son of Chockalingam. The fourth 
and fifth defendants are the father, Alagappa and Muthayi Achi, mother of junior, 
Periakaruppa. The ee case as set out in the plaint is that by the terms of the 
compromise in O.S. No. 114 of 1926 on the file of the Subordinate Judge of Deva- 


kottai . 

+ Periakaruppa ajd h i were constituted joint trustees for himself who was then a 
minor and that they were enjoined duty of having thé amount invested from time to time in 
firms, that the above terms were accepted by all the parties concerned i i and that 


consequently both Periakeruppa and Chockalingam accepted the position of joint trusteesfor the 
plaintiff for duly safeguarding end improving his moncys.”’ 3 . 
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“He alleges that the 
“ said trustees werc, therefore, bound to see to the proper investment of the said moneys in 
reliable and sound Chetti firms and for their accumulation with accrued interest during the plaintiffs » 
minority and to pay the accumulation to the plaintiff on hs demand on hus attaining majority.” 
i He says furțher in the plaint that he learned after attainin g majori t the 
entire ambunt was appropriated by Chockalingam for disehan bia 7 per- 
sonal debts and that he made it appear as if he had credited the trust am@int in his 
own firm, that eventually when his firm became involved (financially) he (Chocka- 
lingam) appears to have executed of his own accord a simple mortgage dated May 
» 1930 (i.6., during the minority of junior Periakaruppa) of his house at day Sry 
in South India) together with a small item of property in Burma in favour of the 
laintiff and another creditor for a sum of Rs. 1;00,000 of which Rs. 70,000 was 
intended to be the plaintiff’s money and the other Rs. 30,000 of the other creditor. 
The plaintiff further says in his plaint that the house which was the main item of 
security in the mo had no marketable value, that the mo e Was a one- 
sided affair and that he repudiates the same. He claims accordi ly that both 
the trustees Periakaruppa and Ch i were bound to render to him an 
account of the trust amount and if they not properly invested it they were 
bound to repay it to the plaintiff with interest. He eges that the trustees were 
bound to invest the amount in securities authorised by law and that they were bound. 
to invest the moneys in sound third party Chetti firms. He also alleges that Peria- 
karuppa knew at the time the involved circumstances of his co-trustee and either 
colluded with him or failed in his duty to protect the plaintiff’s interests. He ac- 
cordingly claims that Periakaruppa jointly with Chockalingam were liable for the 
gross breach of trust in respect of the said amount, He further alleged that on 
the death of Periakaruppa on July 14, 1929, and of Chockalingam in September, 
October, 1934, he the plaintiff was entitled to recover the amount due to him from 
the estate oF Periakaruppa in the hands éf defendant No. 1 and of Chockalingam 
in the hands of defendant No. 3. 


The first defendant filed, along with his minor son the second defendant, an 
elaborate written-statement the su ce of which was that Periakaruppa was 
not constituted a trustee nor did he accept or assume the position of or acted as 
a trustee for the plaintiff in respect of the sums mentioned in the plaint. He states 
that, on the other hand, the only persons who were competent to act on behalf 
of the plaintiff were his guardians or his parents and the Bamana conferred no 
right on Periakaruppa to override any acts done by plaintiff’s legal guardians on 
behalf of the plaintiff’s moneys. It is further stated that there was nothing im-- 
proper on the part of Chockalingam along with the plaintiff’s father and mother 
in realising the same under the hundi (for Rs. 78,000 due to junior Periakaruppa) 
and handing it over to Rangoon A.P.S. Firm ( i ’s firm) for being in- 
vested. He further states that the said firm was in a flo ing and solvent condi- 
tion then and during all the time Periakaruppa was alive, and that there was ab- 
solutely no negligence or improper motive on the part of anybody in en i 
to the said firm for investment or in investing in the said firm, the money reali 
for the said hundi drawn by Periakaruppa. It was further stated that the first 

edefendant therein understood that out of the said moneys with Chockalingam’s 
firm a sum of Rs. 30,000 was withdrawn by the parents and guardians of the plain- 
tiff and invested the same bona fide in the purchase of a house for the benefit of the 
plaintiff on July 29) 1928, which was proved to be in the possession of the plaintiff 
and continued to be so and that the plaintiff must be taken to have ratified the 

*%aid purchase. The written-statement also states that in or about the year 1930 
after the death of Periakaruppa there were some disturbances in Burma and that 
the parents and guardians of the plaintiff, with a view to safeguard the interests 
of the plaintiff completely and dcver wanted from the said Ch i 
security of landed property and thus obtained the mo e referred to in the plaint 
of his resiglential house and b ow at Athangudi and of the business permises 
of Ch i tat Bogale in Burma. The written-statement proceeds to say 
that the plai tiff is bound by the acts of his parents and guardians in entering into. 


p 
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such an arrangement made in his interest and for his benefit. It is also furthe® 

stated that on February 17, 1936, the house, and bungalow of Ch i at 

Athangudi which was the subject-matter of the mortgage above menti were 

purchased in Court auction by Alagappa the father of junior peer tal be for 
o 


a sum of Rs. 1,000 subject to the mortgage and that this course was pted 
as a mi of realising the amount due to the enya on the moftgage deed with- 
out the ity to incuy any costs of a suit. It is thus claimed that the mortgage 


as well as the subsequent purchase of equity of redemption were all transacjions 
by Alagappa for the benefit of his minor son and acting for him and that the plain- 
tiff is not entitled to repudiate these transactions. The third defendant, son of 
Chockalingam, also filed a written statement denying that there was any trustee- 
ship or acceptance thereof by his father, that the relations between the minor re- 
presented by his mother and father on one side, and Chockalingam on the other 
side, with whom the moneys were kept was solely one of creditor and debtor and 
that the minor’s money was properly invested with Chockalingam and that*by 
then he was in a flourishing condition, that the hypothecation of May 3, 1930, 
was' more than sufficient to cover the debt due and that the properties covered 
by the mortgage were brought to sale in Court auction subject to the arns 
and were purchased by the plaintiff’s father acting in his interest, that one of the 
properties so purchased has been resold and the sale proceeds realised by the plain- 
tiff, that the other property is still in possession and enjoyment of the plaintiff and 
that therefore there was no loan outstanding. He further says that the remedy, 
if any, of the plaintiff was against his father and mother and not against himself. 

The suit was decreed in the trial Court by ordering defendants 1 to 3 to pay 
a sum of Rs. 1,39,672-13-6 with interest from out of the assets of Periakarup and 
Chockalingam in their ds. Now, it does not appear that the third defendant 
appealed against this decree either to the High Court or to this Court. His liability 
under that decree is not, therefore, in afty way affected by the subsequent procee- 
dings On ap to the High Court and this Court and it is unnecessary to refer 
to him or his liability in what follows. i P 

The contention of the plaintiff’s counsel that Periakaruppa and Chockalingam 
constituted joint trustees for the sum of Rs. 75,000 payable to him under the com- 
promise dated August 15, 1927, is one that is founded on the terms of the compro- 
mise, It is necessary therefore to set out the relevant terms thereof. 


o 


pattanam, (2) SP. AR. S. Athangudi, (3) M.T. A.M. Muthiah Chettiar 
of Kottaiyur, and (4) RML AL. Chettiar of A. Muthupattanam directing the firat defendan t 
to pay to the plaintiffs separately in respect of the ri t claimed by the plaintiffs in the suit filed by the 
plaintiffs herein for partition on the d that are also entitled to a share in the properties 


mentioned in the plaint in this suit, first defendant has executed g hundis mentioned hereunder 
and issued on the egth Ani, Prabhava (1gth July, 1927) in the names of the plaintiffs for Rs. 1,350,000 
tel 


Yy 
y to the aforesaid plaintiffs and accordingly the plaintiffs have, at any tme hereafter, no nght and 
ture connection whatever cither in the properties mentioned in the t in this suit, or jn any other 
property in the ion of the first defendant, or in any property that the first defendan shallhere- 
-after acquire. c first defendant alone, shall as he pleases, enjoy as usual the aforesaid entire 
pertics, as his self-acquired ies with all Swatantram and and powers of alienation as 
gift, sale, etc. e first defendant has the right also to alienate the aforesaid entire pro. 
perties either by a will or otherwise. i ° 

a. The first defendant shall for the hundis Nos. 1 and 2 out of the g hundis for Rs. 1,450,000 men- 
tionod in páragteph 1 berdo, pay the incipal of Ra 75,000 and interest within Purattasi of this 
Prabhava year (16th October, 1927). e principal of Rs. 75,000 under the remaining hundi No. 3 
hall be paid within the goth Panguni of the year Prabhava (11th April, 1928). 

3. The Sridhanam amount of Rs. 14,000 of Muthayi Achi, mother of the second plaintiff, and the, , 
second plaintiff’s amount of Rs. 75,000 out of the aforesaid amount of Rs. 1,50,000 under the hundis, 
shall be invested in Chetti houses in the name of the second plantiff to the order of Reriayakaruppen 
Chettiar, the first defendant, and to the order of A.P.S. Ch i Chettiar of Athangudi, the 
junior paternal uncle of the aforesaid Muthayi Achi, and the aforesai Soda arlene 
ment, The ture letters and accounts pertaining to the aforesaid amounts shall be with the 
aforesaid Ch i Chettiar. . 

Be a e AEE ete Sele A A A a E weee EPERE 

10. As AP.S. i Chettiar is liable for the discharge of the encumbrances that have 
beon created by the first tiff as mentioned m paragraph 4 herein, the first plamtiff Alagappa 
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hettiar has endorsed on the undermentioned first and second hundis that they are payable to the 
order of the aforesaid Chogkalingani Chettiar and they have been deivered to the aforesaid Chocka- 
It is th®refore prayed tht the Court may be pleased to record the razinamah in the mult and to 
dismiss this suit. 
7 Details of the kundis. e 
L The fundi for Ra: 50,000 imu on the agth Ani of the year Prabhave (igt uly, 197) direct- 
ing Rangoon Thamappan PL. T- RM. Karuppan Chettiar to pay moncy wi Rural aco 
2, The hundi for Rs. 25,000 issued on the agth Ani of the year Prabhava (1gth July, 1927) 
directing Rangoon M. A. M. S. Meiyappe Chettiar to pay money with Rangoon interest. 
. Hundi for Rs. 75,000 issued on the egth Ani of the Prabhava (1gth July, 1 directing 
Rangoon RM. P. A. Muthiah Chettiar to pey money with Rangoon madapes n Ju, 1927) P 
The whole ent for the plaintiff is based on the provision contained in 
para, 3 that the § amount of Rs. 14,000 of Muthayi Achi, mother of the 
second plaintiff (which, it is said, has been given up by the plaintiff’s mother in 
his favour) shall be invested in Chetti houses in the name of the second plaintiff, 
to the order of Periakaruppa Chettiar and to the order of A.P.S. Ch i 
Chettiar of A di. This provision—it is contended—shows that the money under 
the hundi meant for the minor was to be invested, by Periakaruppa and ‘Checks. 
` lingam in Chetti houses in the name of the plaintiff but to their order. It is said 
that the amount so invested was, therefore, payable to themselves or to their order 


and that they were charged with the duty of seeing that the money was roperly 
that, therefore, both of ee 


In order to determine whether this contention is correct, it is necessary to notice 
the terms of the relevant hundi of the same date as the Rajinama. This and other 
EMC oo Che ee cae aa De tate to be Date of tie: Rina 
inasmuch as they were referred to therein by description under e heading “ Details 
of the hundis”’. Learned counsel for the respondent, junior Periakaruppa 
that for this purpose it is the Rajinama alone that has to be looked into but not the 
terms of the hundi. We are unable to agree with this contention. We have no 
doubt that the Rajinama and the hundis are integrally one and must be read 
together. The hundi dated August 15, 1927, for Rs. LF issued by Peria- 
karuppa for the benefit of junior Periakaruppa as part of the Rajinama is as 
follows :— 

“ Credit to minor Peri i, son of AL. PR. Chetti of A. Muth 

Paar. eae a arippa Chetti, Alagappa upattanam— 

Out of the sum of Rs. 1,50,000 e by me according to the raxinamah entered into in O 
No. 114 of 1926, on the file of the Cot Devakotta, on the goth Ani of this year od Jule 
1927) . © e . . . . the amount towards your share for improving the same i 
investments in Chetti firms for interest in your name and to my order and to the order of 

5S. i Chettiar, is Rs. 75,000. Rangoon RM. P. A. Muthia Chetti shall, on d 
pay money for this sum of Rs. Se te ee RED alapon intrat fin ibe agth 
of this year (13th July, 1927) to order of the viz., (1) AL. P i 
° Achi, mother and guardian of minor Peri son of the .S. 
Chockalingam Chettiar of Athangudi, and debit it in my account with endorsement of payment made 


- (Sd.) AL. PR. Periakaruppan Chettiar.” 
Now taking para, 3 of the Rajinama and this hundi together, it is clear that the 
° banker of Periakaruppa one RM. P.A. Muthiah Chetti of Rangoon was to pay 
this amount to the order of the three persons, Alagappa, Muthyi Achi, and Chocka- 
lingam and that the said amount was to be invested in the name of the minor in 
Chetti firms to the order of Periakaruppa and Chockalingam. Now it is the con- 
tention of the learned counsel for junior Periakaruppa that the word ‘ order’ used 
in both these places has the same meaning as in the Negotiable Instruments Act, 
1881 (XXVI of 1881) and that therefore what is contemplated is that the money 
under the hundi was in the first instance payable by Muthiah Chetti on whom 
s—7 
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it is drawn on the joint signatures of all the ee named in the hundi, i.s.p 

ppa, Muthayi Achi and Chockalingam and that’what isefurther contemplated 

is the investment of that money by Periakaruppa and Chockalingam in Chetti 

° firms in the name of junior Periakaruppa to the joint ordet of both of them. On 

w= tbis view, it is said that both these persons have the pe to draw the moncy so 


in whenever they choose and have the control of the moneyeand in that sense 
have thdegal ownership of the money vested in themselves notwithstanding -that 
the amount is invested in the name of the minor to indicate his benefici owner- 


ship. Learned counsel for the appellant Ranganatha contends that this is’ not 
the poo interpretation of the word ‘ order’ as used in reference to the joint names 
of Peri ppe ana ee He refers us to certain cases of the Madras 
High Court which recognised the practice of Chetti firms receiving deposits in 
the name of a particular person to the maral of certain other person or persons and 
that the idea of maral is merely to indicate that the change of investment was to 
be made with the consent of the maraldar without in any way affecting the owner- 
ship of the person in whose name the money is deposited. According to the cases 
on which he relies, the maraldar has no right to operate on the account and with- 
draw the money. It has been pointed out to us on the other side that the material 
word used in this context both in Oe eee ee ie Bundi ae 
order’ and not‘ maral’. It is urged that the word maral has acquired no 
such settled meaning, as the appellant ascribes to it, There are decisions showing 
that the questions as to wh at the word maral means is one that must depend on the 
in each particular case of usage of that word by the Nattukottai Chetti firms, 
is has been laid down by the Privy Council in Arunachalam v. Vatravan}, and in 
Muthuraman v. Perlannan*. In view of these decisions and the fact to which our 
attention has been drawn that there is no ane in this case as to the meaning 
of the word ‘ maral’ or that the word ‘ order > in the context of this case has been 
used in the sense of maral, we are not prepared to uphold the contention that the 
word ‘ order ’ in this case can be given the meaning which is attributed to the word 
© maral’ in some of the cases which have been cited to us for the appellant. It 
does not, however, follow that the word ‘ order’ in this case in its application to 
‘the two persons Periakaruppa and Chockalingam, is used in the sense which it 
has under the Negotiable Tnstruments Act. Learned counsel for the respondent, 
junior Periakaruppa, relies on section 13(1), Explanation (iii), taken with sections 
8, g and 78 of the Negotiable Instruments Act. He urges that in the case of a 
negotiable instrument the person who is indicated as the ‘ orderdar’ (if that word 
may be used in this context) is the holder thereof and is the person who is entitled 
to receive the amount thereunder and to give a discharge in respect thereof and 
that, therefore, he is virtually the legal owner thereof. If, as held in Krishnashst 
bin Ganshet Shetye v. Hart Valiibhatye®, the Negotiable Instruments Act, (in the 
absence of any local usage to the contrary) applies to hundis, what is urged above 
may well be applicable to the money of the original hundi for’Rs. 75,000 drawn 
on Muthiah Chetti and PT payable on demand’ to the order of,the three 
perso Alaga Muthayi an ockalingam. But the ition as re- 
ihe Seine a collected, and thereafter invested in the name Gf aaier Peria- 
ppa is not necessarily the same. It is true that para. 3 of the Rajlnama and the 
narration in the relevant hundi clearly show that the amount of the hundie 
(apparently after realisation thereof) is to be invested in Chetti firms in the name 
of minor Periakaruppa and that such investment is to be to the order of both Peria- 
karuppa and Chockalingam. This is obviously nothing more than a deposit in 
the name of the minor after such collection, The investment would presumably 
be covered by an ordinary deposit receipt in the name of the minor. A deposit’* 
receipt of that kind does not fall within the definition of ‘ negotiable instrument’ 
under section 13 of the Negotiable Instruments Act. There is no authority for 
showing that such a deposit receipt is a document to which the notions of Nego- 
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® tiable Instruments Act as to the use of the word ‘ order’ and the legal implications 
thereof would be applicable. On the other hand there appears to be authority 
to the contrary. Sec, Sethna v. Hemmingway1, and In re Travancore Natonal Bank 
Lid.*, Both these cases indicate that a deposit receipt is not a negotiable instru’ 
ment, It is true that in the of the hundi, at both places, i.s., (1) where 
` the hundi is to ‘be cashed, and (2) at the place where the so collected 1s to be 
invested, the same word ‘ order’ is used with reference to different setygf persons, 
Ft js, therefore, suggested that they have to be ynderstood in the same sense. Bu 
the hundi, though intended for the minor and credited to him, is not drawn speci- 
fically in favour of the minor but only to the order of certain named individuals, 
while the investment is to be made specifically in the name of the minor indicating ` 
that he is the owner thereof. It would be ee the question to say that the 
orderdars in this context are the legal owners and that hence this indicates only 
his beneficial ownership. It appears to us reasonably clear that merely because 
para. 3 of the Rajinama and the narration in the relevant hundi contemplate the 
amount of hundi on realisation to be invested in Chetti firms in the name of the 
minor to the order of both Periakaru and i it does not ipso facto 
follow as a matter of law that both of them are authori to operate on it in the 
sense that they can withdraw the money and have the control of it in the same way 
as a person to whose order a bill of exchange or a cheque is payable, can have. 
While it is true that the appellant tha has not made out that the word 
‘order’ is used in the sense of the ‘maral’ and has -t pleaded or proved 
what maral or order in this case means, the plaintiff has nov equally made out that 
the word ‘ order’ in para. 3 of the Rajinama in its application to Periakaruppa and 
Ch i in the context, authorises them to obtain absolute control of the 
money deposited. But it is urged that this is implicit in the language of para. g 
which era to investment and management. Undoubtedly under the terms 
of the Rgjinama the amount is to be invested in Chetti firms in the name of the second 
plaintiff and the two persons, Periakaruppa and Chockalingam, are to be associated 


with the investment, its being designated as being to their order, whatever that 
may mean, and they are also enjoined and associated with it in the following terms. 
“ Inwarghehon mel perth varavendiyada.” 


This clause which is in Tamil language has been translated in the official transla- 
tions as “ the aforesaid two persons shall be in management”. Two out of us in 
this Bench who have a fairly working acquaintance with Tamil language are 
not satisfied that ‘management’ is a correct translation for the word ‘mel 

*. What the clause contemplates is ‘ mel paros’ which literally means ‘ over 
sccing’. It conveys the idea of ‘supervision’ and does not imply the capacity 
to operate on the deposit. But it is that the relevant clause taken asa 
whole indicates that both ther have the power of investment and reinvestment 
as indicated by the use of the phrase in Tamil, viz., ‘ koduthu vangi’ which means 
* giving and taking’, i.e., ‘lending and taking back’. This phrase is generally used 
to indicate ‘investing’. But it is not very clear in the structure of the sentence 
in which this phrase occurs that it is the two persons Periakaruppa and Chocka- 
a epg are to do this ‘ investing ’. The word ‘ truverkalwm’ in this sentence 
follows ‘ koduthu vangi °” and precedes * msl parthu varavendl yathu’ and indicates rather 
that their joint ibility relates to only ‘ mel parvai’ and not ‘ koduthu vangal’. 
In a matter like this, however, relating not merely to the sires of a particular 
word such as ee or ee an entire clause 
in which a particular phrase like ‘ koduthu vangi’ is used, we do not wish to base 
e° the decision on our own impression as to the implication of that phrase in the con- 
text and would prefer to go by the official English translation which is as follows :— 


“The amount . . . . . . ahall be invested in Chetti houses in the name of the second 

tiff, to the order of Peri Chettiar, the first defendant, and to the order of A. P. S. 

ockalingam Chettiar of the junior paternal uncle of the aforesaid Muthayi Achi, and 
the aforesgid two persons shall be in management.” 





L. AIR Yom Bom. 286, 287. a. ATR. 1940 Mad. 157, 159. 
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But even this does not indicate that the power of investment is vested in them but * 
only ‘ mel parce’ which, in our view, has wrongly translattd as ‘management’. 
Taking the whole of this clause carefully we are not satisfied that the Janguage 
clearly indicate that the power of operating in respect of the deposit by way of 
Marg E wing the amount and being in control thereof is vested in Periakaruppa 


and All that the language indicates with infty is that these ` 
N are specially enjoined to su ise the investments and that they are 
“ orderdars ” whose meaning has not made out. In such an ambigupus 


situation as to the meaning of the words used and the intention of the parties thereto, 


it is permissible to look into and consider what the contemporancous actings of 
the parties are which may be treated as virtually part of the same transaction. 

The hundi for Rs. 75,000 for the benefit of junior Periakaruppa, dated August 
“15, 1927, was, according to para. 2 of the Rqjinama payable by April 11, 1928. There 
is an endorsement on the hundi signed by Alagappa, Muthay1 Achi and Chocka- 
lingam, dated May 31, 1928, to the effect that the money due under that hundi 
is to be paid to Rangoon A.P.S. Firm (which means Chockalingam’s firm) together 
with interest thereon. On the terms of the hundi the interest was payable from 
July 13, 1927, on which date the Panchayatdars appear to have settled the terms of 
the Rajinama. This shows that the amount was actually drawn on the signatures 
of the three persons and was intended to be collected by Chockalingam’s firm at 
Rangoon. e hundi also bears a note signed by Chockalingam’s agent A.P.S. 
Somasundaram that the principal and interest of the hundi amounting to 
Rs. 80,726-15-3 was received through another banker named KM. CN. Soma- 
aundaram Chetti as per letter of Periakaruppa to KM. CN. Somasundaram Chetti 
on April 10, 1928. It is in the evidence of this A.P.S. Somasundaram, clerk of 
Ghockalingatn, who was examined as P.W. 2 on commission, that after its with- 
drawal the money was in fact credited on or about June 19, 1928, in the accounts 
of A.P.S. Firm at Rangoon in the name “of junior Periakaruppa, to the order of 
(senior) Periakaruppa and Chockalingam under the directions of Chockalingam. It 
is the evidence of this Somasundaram that Chockalingam directed him to invest 
the amount in Rs. 4,000 or Rs. 5,000 in reliable and sound Chetti firms, presumably 
meaning thereby that the idea was to keep the money in the A.P.S. Firm provisionally 
until he was able to invest the money safely by distributing it over several reliable 
Chetti firms in com tively small sums. That this was the real intention of 
everybody concerned in entrusting the money to the A.P.S. Firm is confirmed by 
what is narrated in Exhibit P-4 a receipt issued in favour of Periakaruppa, for the 
total sum of Rs. 75,000 collected in respect of the two hundis for the amounts of 
Rs. 50,000 and Rs. 25,000 tively, belonging to Alagappa under the com- 
promise. That receipt shows the collection of a sum of Rs. 76,274-1-9 being the 
principal and interest of the two hundis and recites also some other matters. Ib 
ends with the following significant narration : were 

“ We shall obtain money for the hundi for Rs. 75,000 of minor Periakaruppan Chettiar and for 
the hundi for Rs. 14,000 credit it in the firm of Rangoon A. P. S. invest in our Nattukoftad Chetti 
firms for thavenai to the order of (1) AL. PR. Periakaruppan Chetti of A. Muthupatmnam, and (a) 
A. P. S. Chockalingam Chetti of Athangudi, and deliver the copy of the aforesaid debit and credit 
account, and copies of the signature letters.” 
This is signed by A.P.S. Ch i Chettiar as the power agent of AL. e 
PR. AL. Alagappa Ghettiar and also by Muthayi Achi for herself and for minor 
Periakarup etti. This narration in the receipt indicates quite clearly that 
it was the father and the mother of the junior Periakaruppa that took the respon- 
sibility of authorising the A.P.S. Firm to collect the hundi amount and of investing 
ft in other Nattukottai Chetti firms for thavanai. The intention clearly appears ° 
to be that it is Chockalingam that was to collect the money on the hundi and it 
was Ch i that was to arrange for the investment of the same ee the legal 

maibility of face Pps and Muthayi Achi, the natural guardians of the minor). 

This is exactly what is borne out as to what happened thereafter as appears from 
the evidence of Chockalingam’s clerk, Somasundaram, P.W. 2. is secins really 
to indicate that what the parties throughout intended was that while the collection 
of the money under the hundi was to be under the signature of all the three, viz., 


~ 
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Alagapps, Muthayi Achi and Ghockalingam, the agency actually to collect was to 
be the firm of Chockalingam in Rangoon and it is that firm that was to arrange 
for distributing the mdney over various other Nattukottai Chetti firms by way of 
safe and good investments on the implied authority of the natural guardians, viZ., 


- the father andemother. This obviously would take some time and d this 
time Ch j ’s firm would naturally have to be in charge of the funds. It 
appears reasona ly clear, however, that a long term investment in Cho@alingam’s 


firm as such was not contemplated. This may be inferred from the wording in 
para. 3 of the Rajnama which says that “ the signature letters and accounts per- 
taining to the aforesaid amount shall be with the aforesaid Chockalingam Chettiar.” 
In the context this obviously means that the deposit receipt and the iodical 
accounts relating to that deposit by way of addition of interest and so forth were 
to be in the custody of Chockalingam. Thus Chockalingam was the person pri- 
marily intended to collect the money and to be in charge of the investment, that 
pending final investment Chockalingam was to have temporary custody of the 
amount. The point to be noted about this subsequent conduct of the persons 
concerned is that in respect of these various matters Periakaruppa does not at all 
come into the picture. The narration in the receipt, Exhibit P-4, which recites 
under the two signatures thereto, of Chockalingam as t of Alagappa and Muthayi 
Achi as guardian, is that they undertake to obtain the money and invest it in 
Nattukottai Chetti firms for . It does not indicate that it will be so invested 
on the instructions or consent also of Periakaruppa. Nor does Somasundaram, 
P.W. 2, in his evidence give any indication that the collection by and investment 
in, Chockalingam’s firm was actually done under the instructions of Periakarup 

or that it was thereafter contemplated that in splitting the amount into er 
sums, it would have to be under instructions of Periakaruppa also. There is no 
evidence that Chockalingam sent his ingtructions to his clerk Somasundaram with 
the knowledge arð consent of Periakaruppa or in collaboration with him. 
It is also significant that the only further act of reinvestment which was made during 
Periakaruppa’s life time, viz., the purchase of a house for Rs. 30,000 at Athan- 
gudi in the name of junior Periakaruppa and of which the minor is admittedly 
enjoying the benefit, does not appear to have been with the knowledge or consent 


of Periakaruppa. Thus looking at the actings of the parties concerned, there is 
nothing to show that the parties understood the term in para. g of the Rajinama as 
laying on Periakaruppa the responsibility of actually ing investments and 


reinvestments and for that p to operate and withdraw the amounts from the 
banker or bankers with ie the hundi money after collection was to be 
invested. 

Learned Judges of the nee Court were tely influenced by the assumption 
that it could not have been the intention of Periakaruppa to allow a spendthrift 
like Alagappa to handle the funds of the minor for purposes of investment or change 
of investment and that therefore it must have been intended that both the persons 
Periakaruppa and Chockalingam were to have that power and that this was what 
was meant by directing that the minor’s moncy must be invested “ to the order 
of Periakaruppa and Chockalingam’”’. It is true that the handling of the minor’s 
funds by his father Alagappa alone was not likely to have been contemplated. But 
that does not n y mean that Periakaruppa took upon himself the responsi- 
bility for such handling either by himself or jointly with Chockalingam. On the 
other hand it looks as though that it was Chockalingam that took such responsibility. 
.« Though not himself a panchayatdar he must have helped to bring about the 
compromise on the side of Alaga Muthayi Achi and junior Periakaruppa. 
This is indicated by his having signed the Rajlnama as a witness thereto. The entire 
set-up of the Rajinama and the su ent sa show that all the parties con- 
cerned including Periakaruppa hi had confidence in Chockalingam who was 
no aig om c paternal uncle*of Muthayi Achi, the mother of the minor. In 

as regards the sum of Rs. 75,000 payable to Alagappa himself under the 
two hundis it was Chockalingam alone that was constituted virtually the trustee 
for collecting the said hundi amounts and paying thereout the debts which had 
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by then been incurred by done This is clear from that fact appearing in 
paras. 4 and 10 of the Rajizama. Para. 1o says that the plaintiff Alagappa has en- 
dorsed on the two hundis belonging to him that they aré payable to the order 
of Chockalingam and it further recites that the hundis have been delivered to 


the af@mesaid Chockalingam. It is specifically stated in that para that, Chocka- - 


lingam liable for the discharge of encumbtances that have been created by 
the first pRkintiff therein Plageppe). This was reiteration of what was stated in 
para. 4 which says that whatever be the encumbrances created by the first plairftiff 


in respect of any pro mentioned in the plaint in the suit, the aforesaid Chocka- _ 
: shall di eat 


lingam em without any liability whatever to the first defendant. 
It is clear that Periakaruppa was willing to trust Ch i completely even in 
respect of a matter which would directly affect him, ziz., the di of Alagappa’s 
debts incurred by way of encumbrances, so as to relieve him from all liabilities 
for such debts. It is unreasonable, therefore, to assume that he was not prepared 
to leave the responsibility for the collection and investment of the minor’s funds 
also with Ch i ut that he undertook a joint nsibility with him in 
respect of the same. Undbubtedly para. g of the Rahama indicates that the amount 
was to be deposited to the order of Periakaruppa as also Chockalingam and that 
both together are to have ‘mel parve’ (supervision). But whatever may be 
the connotation of this provision, it does not ap to us, with great respect to 
the learned Judges of the High Court, reasonable to attribute to Periakaruppa 
the undertaking of the responsibility of a trustee on its basis. Trusteeship is a positien 
which is to be imputed to a person on clear and conclusive evidence of transfer of 
ownership and of the liability attached to such ownership on account of confidence 
reposed, and on such liability having been accepted by the alleged trustee. There 
is no clear and conclusive proof of any of these elements in the present case so far 
as Periakaruppa is concerned. z ‘ 

Learned counsel for the respondent has also relied upon a statement in the 
affidavit of Muthayi Achi, mother of junior Periakaruppa, dated August 6, 1927, 
in respect of the application for compromising the litigation on behalf of the minor 
in which it is stated as follows: 

“The first defendant (meani Periakaruppe has gi a kundi for Rs. 75,000 to my junior pater- 
nal uncle A. P. S. Ch i Chester on ) af the minor rerond paf im acctrdanos with 
the award of the Pancha It has been settled that the aforesaid amount of Rs. 75,000 should 
be d ited in Chetti firms in the name of the aforesaid minor, to the order of the first defendant 
and the aforesaid A. P. S. Chockalingam Chettiar and improved.” 

It is urged that when the hundi itself has been handed over to Ch i 

as this affidavit indicates, the property belonging to the minor must be taken 
to have been delivered over to Ghocalingam as one of the two persons in whose 
order’ the money was to. be deposited and that this, in law, amounts to transfer of 
ownership toʻone, on behalf of both, with the obligation attached and that the 
acceptance thereof must be assumed in view of the that the whole, of the 
Rapinama including this term was agreed to by Periakaruppa along with the others. 
It is quite clear, however, in this case that the mere delivery of the hundi to 
Chockalingam cannot be treated as itself transfer of ownership of the money which 
was to be collected in respect thereof. Paras, 1 and 2 of the Rajinama itself are in 
substance as follows : : 

“That the Pan tdars directed the ‘ondant ty to the plaintifs a total 
af Ra. 1,50,000, gid dak the fist Acenda aea Eate aeeai toes aaa o i 
P . p 
Thus by virtue of the direction to pay, the compromise brought about between 
Periakaruppa on one side and Alagappa and junior Periakaruppa on the other, the 
relationship of debtor and creditor. It is obvious that until the hundis are realised 
that relation would continue. There is no transfer of ownership till then. (See In re 
Beaumont, Beaumont v. Ewbank!. Further, as has already been noticed, the hundi 
issued by Periakaruppa in respect of junior Periakarup ’s share of Rs. 75,000 was 
dagaa, issaed upon Muthiah Chettiar of Burma but was ultłmately realised 
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through one KM. CN. Somasundaram Chetti on a letter written by Periakaruppa 
to him. This indicates that for some reason or other the hundi could not be cached 
on the ofiginal banker and had to be realised through another banker. In this 
state of facts it is not feasible to say that the mere handing over to Chockalingam 
-of the original Bundi drawn on Muthiah Chettiar on the date of the compgomise 
itself (as mentioned in the affidavit of Muthayi Achi) can be treated as transfer 
to, Chockalingam of the very property of junior Periakaruppa under the Rajinama. 
The trust, therefore, if any, in respect of that amount must attach only after reali- 
sation of the amount and by reason of the acting of the P subsequent thereto 
implying acceptance of the obligations under the trust. e mere fact that Peria- 
karuppa agreed to all the terms of the Rajinama does not constitute such acceptance. 
It is at best only indication of a prospective willingness to accept. As already 
stated there is absolutely no evidence of an actual acceptance after the hundi was 
cashed and the amount was in fact treated by Chockalingam as an investment in 
his firm. Indeed even if it be assumed that Periakaruppa became a joint trustee 
with Chockalingam in respect of the amount belongi tothe m oS not follow 
that Peri pa was responsible for the breach of trust in this case, committed 
obviously by Chockalingam only. As already stated it ap quite clearly that 
collection by Chockalingam of the minor’s hundi and his bea custody thereof 
in his own firm until the amount is regularly invested in other Chetti firms was a 
matter which was under the initial A r a of everybody concerned and in 
particular of the father and the mother who are his natural guardians. That this 
was the position as late as July, 1928, is quite clear from the evidence of Chocka- 
lingam’s clerk, Somasundaram, P.W. 2. Periakaruppa died in July, 1929, about 
an year later. There is absolutely nothing to indicate that the provisional retention 
of the amount in Chockalingam’s firm for that period, was unreasonable or that 
Periakaruppa had any notion that Chockalingam was financially in embarrassed 
circumstances and that he made use of fhe funds. It is true that under law, the 
investment of funds by a trustee with himself would constitute breach of trust. But 
before a co-trustee can be made liable therefor some kind of knowledge or 
connivance or gross negligence or the like contributing factor on his part has got 
to be made out. 

It may be that in this case the minor’s funds have been frittered away by the 
embarrassed circumstances of Chockalingam in whom everybody seems to have 
teposed confidence. If that was in fact what happened it may be unfortunate 
for the minor. But that cannot be any reason for affecting Periakaruppa or his 
estate with the liability for Ch i ’s breach on an assumed construction 
of what appears at best to be equi and ambiguous language in the Rap 
The burden is on the plaintiff, junior Periakaruppa to make out clearly that by 
‘the Rajinama Periakaruppa became a trustee for the minor’s fund and incurred 
liability therefor for his co-trustee’s breach. At the time of the compromise the 
minor was less than two years in age. Periakaruppa was more anxious to get rid 
of all his liabilities arising from his son’s past and wanted his son’s family to clear out 
bag and baggage from the family house. In such a situation if he was anxious 
for the minor boy’s welfare to the extent of taking responsibility for his money on 
himself though it be jointly with Chookalingam, clearer and decisive was 
to be expected. In our opinion this has not been made out. Hence this suit of 
the plaintiff, junior Periakaruppa, also fails, against Ranganatha and, his minor son. 

The appeal is accordingly allowed and the suit is dismissed as against defen- 

F dants I 2 with costs throughout. 

j Govinda Menon, F.—I am in perfect ent with the reasoning and con- 
clusions contained in the judgment of my Varied brother B. J as, J., 
in Civil Appeal No. 169 of 1956, and I agree that the appeal be allowed with costs. 

In Appeal No. 104 of 1954 I have considerable doubts regarding the construc- 
tion of clause (3) of it P-1. elf Periakaruppa and Chockalingam were entrus- 
ted with the duty of investment, there can be no doubt whatever that they are consti- 
tuted trustees. The Tamil expression ‘Koduthu Vanghi’ clearly signifies investment, 
but the question is who is to make the investment. If Periakaruppa and Chocka- 
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lingam have merely to supervise the investment, as the Tamil expression ‘Mel-Parthu’ ® 

means, and not actually invest the amount then the view faken by my learned 

brothers is right. I am inclined to think, that the duty of investment $ cast on 
* Periakaruppa and Chockalingam, but as this is a matter which is mot free from doubt, 


æ not without hesitation, I agree with the order passed by my learned brothers. 


ama Appeals allowed. Suits dismissed. 
SUPREME COURT OF INDIA. .` 
(Criminal Appellate Jurisdiction). 


Present :—S. R. Das, Chief Justice, T. L. VENKATARAMA Aryar, B. P. SINHA, 
J. L. Karur anp A. K. SARKAR, JJ. 


` 


Macherla Hanumantha Rao and others .. Appellanis* 

v. : s 
State of Andhra Pradesh .. Respondent. 
Union of India ` .. Intervener. 


Criminal Procedure Code (V «f 1898), sections 207 and 207-A—Constitwtionality—Articls 14 of the 
Constitution, {f contravened. 

Where it was contended that the procedure prescribed under sections 207 and 207-A (introduced 
by Central Act XXVI of 1955) in the Criminal Procedure Code for commitment i WRB 
different from that under section 208 and the following sections and that it was discriminatory, as 
offending Article 14 of the Constitution and hence unconstitutional. 


Held :—The Legislature has provided for a clear classification between the two kinds of - 
ings at the commitment stage based a relevant consideration; namely, whether or not has 
been a ious iry by a nuible public servant whose duli to crime and to bring 

i to justice. The basis of classification is clearly connected with the underlying 
principles of admmistration of justice that an afleged criminal should be placed on his trial as 
soon after the commision of the crime as circumstances of the case would permit. This clasifi- 
cation cannot be held to be unreasonable and not to have any relation to the object of the 
legislation, namely, speedy trial without unreasonable delay. 

Thus there is no discrimination and Article 14 is not contravened. The i ed isi 
must be held to be constitutional, i marae a ed 


Budhen and others v. Ths Stats of Bihar, 8.C.J. 163: 8.CR. A 
and ‘Matgeg Dy H. C. Bari, M (1956) say a, (ros & VARA Ke af ; a a WR 
(S.C.) 79 : (1955) 2 S.C.R. g25, applied. 


Appeal from the Judgment and Order dated the 28th September, 1956, of the 
former Andhra High Court at Guntur in Criminal Revision Case No. 241 of 1956. 


`T. V. Sarma, K. Ramaseshayya Chaudhury and T. S. Venkataraman, Advocates for 
Appellants, 


T. V. R. Tatachari and T. M. Sen, Advocates, for Respondent. 
C. K. Daphtary, Solicitor-General of India, T. M. Sen, Advocate, with*him for 
tervener. 


The Judgment of the Court was delivered by 

J.—The only question that arises for determination in this ap ona 
certificate granted by the High Court of Andhra Pradesh at Hyderabad, under Article 
134 (1) (c) of the Constitution, is the constitutionality of the provisions of sections 
207 and 207-A, Code of Criminal Procedure (hereinafter referred to as the Code), 
which, together, were introduced into the Code by Act XXVI of 1955. The 
26 appellants have been committed to the Court of Session, Guntur Division, to 
take their trial for offences punishable under sections 147, 148, 323, 324 and 302, 
read with sections 34 and 149, Indian Penal Code. They impleaded the State of 
Andhra Pradesh as the sole mdent. The Union of India has been allowed to 
intervene on an application ¢ in that behalf in, view of the fact that the provisions 
of the Central Act have been impugned as unconstitutional. * 
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For the purposes of this appeal, it is only necessary to state the following rele- 


vant facis: ‘The local police took cognizance of a serious occurrence of dog 
with murter on December 22, 1955. The local police investigated the case, an 
after recording such evidence as it could collect in respect of the occurrence, submit- 
ted a charge-sheęt under the aforesaid sections of the Indian Penal Code, ® the 
magistrate BDE Jurisdiction to entertain the case. The magistrate, following 
the procedure laid down in section 207-A of the Code, committed the perséhs shown 
in charge-sheet as the accused persons, to take their trial before the Court of 
Session. A number of applications in revision under sections 435 and 439 of the 
Code were made on behalf of the accused persons, to the High urt of Andhra 
Pradesh, to quash the order of commitment, chiefly on the ground that the said order 
having been passed under the provisions of section 207-A of the Code, was void, 
as those provisions were unconstitutional for the reason that they introduced 
discrimination as against accused persons in respect of whom a police charge-sheet 
had been submitted. The revisional applications were heard be I Krishna Rao, J., 
who dismissed them, holding that the provisions impugned were not unconstitu- 
tional and that, therefore, the order of commitment was valid in law. The 
appellants applied for and obtained the necessary certificate under Article 134 
(1) (¢) of the Constitution that the case was a fit one for appeal to this Court. 


. _ The arguments addressed to the High Court have been repeated in this Court 
and are to the effect that sections 207 and 207-A, as they now stand, provide for 
two separate procedures in the committing Court, namely, (1) in respect of a case 
instituted on a police report for which the procedure specified in section 207-A is pre- 
scribed, and an respect of any other proceeding, the procedure laid down in 
other provisions of Chapter XVIII is prescribed. The argument is that a com- 
parison and contrast of the two different procedures prescribed in respect of the 
two classes of cases, when examined in their details, show that the procedure in 
respect of a case instituted on a police rt is less advantageous to the accused 
than the other aiir Thugs, it is cr argued, in the sections following scc- 
tion 207-A in pter XVIII of the Code, the accused have been granted facilities 
which are not available to them in the procedure laid down in section 207-A. By 
way of illustration, it was urged that under section 208 (g), it is open to an accused 
person to apply to the magistrate to issue process to compel the attendance of any 
witness or the production of any document, but sub-section (2) of section 207-A, 
which corresponds to the provisions of section 208 (3), speaks only of the prosecution 
and not of the accused. Again, it is pointed out that sub-section (4) of section 
207-A, makes reference only to the prosecution evidence, whereas the corresponding 
section 208 (1) makes reference to the evidence that may be produced in support of 
the prosecution or on behalf of the accused. Similarly, it has been pointed out 
that there are no provisions in section 207-A corresponding to those of section 209 
(2) and section 213(2), empowering the magistrate to discharge the accused ; 
nor is thtre any provision in the impugned section 207-A nding to section 
215 relating to quashing of commitments. Further, it was pointed out that whereas 
section 209 (1) contains the words “ not sufficient grounds for committing the 
accused persons’, sub-section ©) of section 207-A, has the words “ no grounds 
*for committing the accused”. It has further been argued that in the new pro- 
cedure adopted in the impugned section 207-A, the accused person has been. 
deprived of the benefits under sections 162 and 215 of the Code, and under sections 
27, IOI to 106 and 114, Illustration (g) of the Evidence Act. It has, thus, been 
e sought to be made out that the procedure laid down in section 207-A in the matter 
of commitment is less eo to the accused persons than the one prescribed. 
in the succeeding sections of pter XVIII. 


We shall assume for the purpose of examining the constitutionality of the im- 
pugned provisions of the amended Gode that there are differences in the two kinds 
of procedfre enwsaged in Chapter XVIII of the Code, latig to commitment 
AY but it is by no means clear that the changes introduced by the amen 
Act of 1955, are -always to the disadvantage or prejudice of an 
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n. It is a well-known fact that the amending Act aforesajd, introduced changes 


ato the old Code with a view to simplifyi T es ee 

to trial of offences and to inquiries p ing such trials. It has to be ref 

that the Code has always prescribed different procedures for trial of offences varying 
with @he gravity of the offences charged, or with the power of ghe Court before 
which an accused person is placed on trial. Generally speaking, minor offences 
have bed made triable summarily, or the same accused person in respect of an 
offence triable summarily, may be so tried by a magistrate ially empowered 
in that behalf, or may be tried according to the ordinary p ure by a magistrate 
not so empowered. Less serious offences are triable by magistrates and more serious 
offences are triable by a Court of Session or by a High Court after there has been 
a preliminary inquiry and investigation by a police o , or an inquiry by a i 
trate, commonly described as commitment p ings, or, after inquiry ey a Civil 
or Revenue Court, in connection with certain ified offences committed in the 
course of or in relation to judicial proceedings or in respect of proceedings affecting the 
administration of justice. The Code has further classified offences triable by magis- 
trates of any class or by magistrates of higher classes. There is, again, a cross-division 
of cases into warrant cases and summons cases. With reference to the powers of 


police officers, offences have been classified as izable offences and non-cognizable 
offences. ‘Thus, the Fae of classification of offences and of different categories 
of cases relating to the trial. of offences is a well-established rule of criminal pro- 


cedure. It is true that for the first time, the impugned sections have prescribed 
two different procedures in respect of commitment proceedings as already indicated, 
but we have to remember that there is absolutely no difference in the procedure at 
the irial in contra-distinction to the procedure relating to the enquiry leading upto 
commitment of an accused person to a Court ofSession or a High Court in cases triable 
exclusively by such a Court. It must also be remembered that every case involvi 
a serious offence comes under the category of ‘ cognizable case’ in ect of which 
a police officer may arrest a person named as an accused n without warrant 
and investigate the case without any order of a magistrate in that behalf. Hence, 
ordinarily speaking, as soon as information of the commission of a cognizable offence 
has been laid before a police officer-in-charge of a police station, it becomes his 
duty to record the first information ; and even in che absence of such a first in- 
formation if such an officer receives information leading to a suspicion that a cog- 
nizable offence has been committed, he has to investigate the case and take all 
steps necessary for the apprehension and arrest of the persons alleged to have been 
concerned with the crime. Even in cases which are not, in the first instance, of 
nizable nature, it becomes the duty of a police officer to investigate such a case 
if he is so ordered by a competent magistrate, taking cognizance of the offence 
under section 190 of the Code. In all such cases, it becomes the duty of a police 
officer in sake of a police station, or of a superior officer if deputed to investi- 
gate a case, to follow the procedure laid down in Chapter XIV of the Code. Under 
section 169 of the Code, if, as a result of the sua. bape under Chapter XIV, 
the police officer making the investigation, comes to the conclusion that there is 
no sufficient evidence or reasonable ground of dvi A ee aan the forwarding 
of the accused to a magistrate, he has to release the person if in custody. , 
If, on the other hand, on such an investigation, it appears to the investigating officer 
that there is sufficient evidence or reasonable ground of suspicion, it becomes his 
duty to forward the accused to a competent magistrate to try the accused or to 
commit him for trial. Section 173 of the Code requires the investigation to be 
concluded without any unnecessary delay and the submission of a report containinge e 
the result of the investigation, to a competent magistrate. After the submission 
of the police report, the police obce charge of a police station, before the com- 
mencement of the inquiry or trial by a magistrate, to furnish to the accused, 
free of cost, a copy of the report aforesaid, of the first information report and of 
all other documents or relevant extracts therêof, on which prosecutiog proposes 
to rely, including statements and confessions, if any, recorded uħder section 164, 
and the statements recorded under sub-section (3) -of section 161, of all persons 
whom the prosecution proposes to examine as witnesses. 
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© On receipt of the police report and the documents aforesaid, under section 173 
of the Code, the magistrate concerned has to make up his mind whether the case 
has to be Tried by him or by some other competent magistrate or by a Court of 
Session or a h Court. If the magistrate finds that the case is triable exclusively 
by a Court_of ion or a High Court, he has to follow the new procedureslaid 
down in section 207-A. At the commencement of the inquiry before the magis- 
trate, when the accused ears before him, the magistrate has to satisfg himself 
that the documents pened io in section 173 have been furnished to the accused, 
and to have them furnished if the police officer has not done his duty. The magis- 
trate, then has to record the evidence of such witnesses as figure as cye-witnesses 
to the occurrence, and are produced before him. He has also the power, in the 
interest of justice, to record such other evidence of the prosecution as he may think 
necessary, but he is not obliged to record any evidence. Without recording any 
evidence but after considering all the documents referred to in section 173 and after 
the accused person and after hearing the parties, it is open to the magis- 
Gaeta a the canna! pach afer a Ea eames i co ero 
for committing the accused for trial, has been made out, unless he decides to try 
the accused himself or to send him for trial by another magistrate. If, on the other 
hand, he finds that the accused should be committed for trial, he is required to 
frame a charge disclosing the offence with which the accused is charged. The 
accused is then required to submit a list of persons whom he wishes to be summoned, 
to give evidence at his trial. After all this, the case is placed before the Court of 
Session or the High Court for trial in accordance with the procedure laid down 

by the Code. 

But if the investigating police officer, instead of submitting a charge-sheet 
as required by section 173, submits what is popularly called the “ final report ” 
to the effect that there was no evidence in support of the prosecution case and that 
it was not a fit case for a trial either by a magistrate or by a Court of Session or High 
Court, the matter may not end there. It is open to the first informant or any other 
person interested in prosecuting the a person, to make a regular petition 
of complaint before a competent magistrate under section 190 of the Code. The 
magistrate, upon taking cognizance under that section, may start an inquiry of 
his own, notwithstanding the fact that the police has refused to prosecute e case 
The magistrate, in a case triable e A by a Court of Session or by a High 
Court, has to follow the procedure laid down in section 208 and subsequent sec- 
tions of Chapter XVIII. The magistrate naturally has to make a record of the 
evidence given by the complainant and such other witnesses as may have been 

produced in support of the prosecution or on behalf of the accused if the accused 
hooia to adduce any evidence at that stage. -Ordinarily, an accused person does 
not choose to do so for the fear that PE men disclose his defence too early. After 
recording the evidence adduced on b of the prosecution as also on behalf of 
the accused, if adduced, and examining the accused for the purpose of enabling 
him to explain any circumstances appear in the evidence against him, the magis- 
trate may either Sg Yoke ape erson if he finds that there is no sufficient 
one or committing for trial recording his reasons, or direct him to 
ied by himself or some other magistrate. The order of discharge may be made 
by the magistrate even at an earlier stage if he records the reasons for considering 
the charge to be groundless, or, he may commit the accused for trial after i 
a charge declaring the offence with which the accused has been charged. It is 
also open to an accused person, if the magistrate in his discretion allows him to 
e Wo so, to examine more witnesses. If after examining those additional witnesses, 
the magistrate is satisfied that there are no sufficient grounds for committing the 
accused, he may cancel the charge and discharge the accused. 


It will, thus, be seen that where the magistrate conducts commitment 
ceeding as,on a complaint, the accused has the advantage of three ses, er M ich 
he may be discharged. It has, therefore, been contended on b of the ap- 
a that the procedure under section 207-A is less advan us to the accused 

than the other procedure. The answer to this contention is that the Legislature 
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a 
in its wisdom, has proceeded on the basis that it is primarįly the function of the 
State through its police officers who are charged with the duty of preyenting the 
commission of crime and of bringing offenders to justict, to prosecute criminals 
or alleged criminals in serious cases, that is to say, cases involving not a personal + 
inju®y to the complainant but also public and order. Such police officers have 
been enjoined by law to see to it that all persons alleged to have been concerned 
in a e of that character, should be poo brought to justice. Chapter XIV 
of the Code, as stated above, lays down the procedure which police officers hive to 
follow. Hence, the Code has provided that all cases involving public peace and 
order, should be investigated by public servants who are expected to be vigilant 
in bringing all offenders to justice without any avoidable delay. If the police 
have not thought it necessary or feasible to do so after following the procedure 
laid down in pa XIV, the private party may figure before the magistrate 
as complainant. e magistrate got, therefore, to be more vigilant in seeing 
that private vendetta and considerations other than those of vindicating justice, 
are not allowed to interfere with the administration of public justice. Hence, 
the procedure laid down in section 208 and the sections following that section, 
naturally gives greater facilities to persons accused of an offence, to vindicate their 
character. 


As indicated above, there is no doubt that there are material differences in 
the two procedures relating to commitment according as the case has been investi- 
gated by a competent police officer who has submitted a charge-sheet and a report 
under section 173 of the Code, or, a competent magistrate has taken izance 
of an offence on a complaint. In the latter case, the procedure before the com- 
mitting magistrate is more elaborate. But is it always to the advantage of an accused 
person that there should be an elaborate procedure before such a istrate 
and not a summary one? It is the avowed policy of the islature and there 
can be no doubt that it is in the general interest of administration of justice, that 
crimes should be investigated and criminals brought to justice as expeditiously 
as circumstances of the case would permit. That must also be in the interest of 
an accused person himself if he claims not to be guilty of any offence. Generally 
speaking, therefore, only a real offender would be interested in prolonging the 
inquiry or trial so as to postpone the day of judgment. Ifa person beid 
or wrongly accused of an offence, it is in bis interest that he should get himself de- 
clared innocent by a competent Court as early as possible. In view of these con- 
siderations, there cannot be the least doubt that the Legislature has been well- 
advised to amend the ure relating to commitment proceedings in cases which 
have been investigated by a competent police officer. e Legislature has rightly 
retained the old elaborate piacere only in those cases which have not been in- 
vestigated by such a public officer, or, investigation, have been declared not 
to be fit to be proceeded with in public interest. 


Having found that there are substantial differences introduced by the impugned 
provisions, we have to consider the question of the constitutionality of those pro- 
visions. At the threshold, it is inent to observe that these provisions have not 
in any way, affected the p ure at the trial. After a case has been committed 
to a Court of Session, the procedure for the trial of offences in either class of cases, 
remains the same. Hence, all those cases which came up to this Court in which 
it was laid down that the law introduced substantial changes in the procedure at 
the trial, to the disadvantage of an accused person, have absolutely no relevance 
to the present case. The main attack on the constitutionality of those provisions‘ 
is on Article 14 of the Constitution. This Court had to consider the pro- 
visions of that article in a series òf cases; namely, Chiranjit Lal Chowdhuri v. The 
Union of Inda, The State of Bombay v. F. N. Balsara*, The State of West Bengal v. 
Anwar Alt Sarkar*, Kathi Raning Rawat v. Tee State of Saurashira‘, _lachmandas 





1. (1951) S.QJ. 29 : (1950) S.QR. g. (7953) 8.CJ. 55: (1952fS.CR. 284. 
2, 258 8.QJ. 478: (1951) S-AR. 4 S.QJ. 168 : linea) 8.C.R. 495. 
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DPPewalram Ahuja v. The State of Bombay, Qasim Razo v. The State of Hyderabad’, 
Habesh Mohamad v. The State of Hyderabad?, The Stats of Punjab v. Ajab Singh*, 
which were all referred tọ in the case of Budhan Choudhry and others v. The State of 
Bikar*, which is the nearest case to the case now before us, with this distinction 
that in that case, there was a difference at the trial stage itself. In that the 
same accused pers®n in respect of the same offence, could be tried nudes eo 
3° of the Code by a magistrate empowered under that section, and by a Court of 

ron, if the offence happened to have taken place in a jurisdiction to ich sec- 
tion go had not been applied. In that case, this Court upheld the constit utionality 
of that section of the Code, and repelled the contention that the provisions of that 
section infringed the fundamental right to equality guaranteed by Article 14 of 
the Constitution. In the course of his ju t, Das, J., (as he then was) made 
the following observations which apply to the case in hand with full force : 


e“ . . . . . . Itis now well-established that while Article 14 forbids class legislation, 
it does not forbid reasonable classification for the purposes of legislation. In however, to pass 
the test issible classification two conditions must be fulfilled, namely, (i) that the classification 


must be founded on an i igible differentia which distinguishes persns or things that are grouped 
from others left out te group and ot that ttiar egg Se murt have a rational relation 
j i by the statute in question. The clamification may be founded 
on different basis ; namely, geographical, or according to objects or occupations or the like. What is 


under consideration. It is also well-established by the decisions of this Court that © 14 condemns 
discrimination not only by a substantive law but also by a law of procedure.” 


The later case before this Court dealing with the question of discrimination 
in respect of provisions of the Code is the one reported in Matajog Dobey v. H. C. 
Bhari*. In that case, the constitutionality of section 197 of the Code was ques- 
tioned, The contention raised in that case was that the section vested arbitrary power 
in the Government to grant or withhold sangtion which could be withheld or granted 
at the sweet will of the Executive. This Court overruled that contention and held 
that a discretionary power is not necessarily discriminatory. 


Applying the principles laid down by this Court to the case in hand to judge 
whether or not there has been objectionable discrimination, there could not 
be the least doubt that the islature has provided for a clear classification bet- 
ween the two kinds of p i at the commitment stage based upon a very 
relevant consideration, namely, whether or not there has been a previous inquiry 
by a responsible public servant whose duty it is to discover crime and to bri 
criminals to speedy justice. This basis of classification is clearly connected wi 
the underlying principle of administration of justice that an alleged criminal should 
be placed on his trial as soon after the commission of the crime as circumstances 
of the case would permit. This classification cannot be said to be unreasonable 
and not to have any relation to the object of the legislation, namely, a more speedy 
trial of offences without any avoidable dealy. 


For the reasons given above, it must be held that there is no discrimination 
and that the provisions of Article 14 of the Constitution, have not been contravened; 
The provisions -of the Code, impugned in this case, must, therefore, be held to be 
eonstitutional. The appeal is, accordingly, dismissed. 


Appeal dismissed. 





1952) $.C.J. 339: (1 LUE 718. . (1955) S.G.J. 163: (1955) S.C.R. 1045, 1049° 
1953) 8.0. J. 2 p .GR. s81. &: ES S.GJ. 110: (1956) 1 M-LJ. (8.63. 
1953) 8. go : (1953) 8.C_R. 661. 79: (gah) An.W.R. (S.C.) 79 : (1955) 2 
1952) S.Q.J. 664: (1953) -S.AR. 254. 925. 
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SUPREME COURT OF INDIA. ° 
(Civil Appellate Jurisdiction). 7 
Present :—N. H. Baacwart, S. K. Das Ann P. B. GAJENDRAGADKAR, JJ. 
Mai®igoo Singh -~ Appollant* 


D. 
The El&tion Tribunal, Bareilly and others .. Respondents. - 
Uttar Pradesh Municipalities Act (II s section 13-D—T; ia station and “ Shall 
pee eee eee Ded to A section 1 applies’ Soe (g)— 
Construction—Sacond proviso to clauss (g)—Effect of. 
An identical expression “ shall be disqualified from being ch aa i of the 
sentation of the People Act, I A e aerea tn hA Wie) Valdes Jori r AAEE DEEA a, 


T e A in aa a KL toate ae Ifa is 


mentioned in section 13-D attaches to him on that date. N. P. Ponnusoami v. The Returning Oficer 
Namakkal, (1952) 8.C.J. 100: (1952) S.C.R. 218 : (1952) 1 MLL.J. 775, referred. 


È The provision i0 paragraph aa (2) (P) ot grar Tanan tepa uA oane E ee ae 
oi Membe) aden 1951, ends support to the view that the starting point is not the date of 
polling only. 


It is not correct to say that by reason of iso 2 to clause (g) the transient disqualification 
on the date of nomination ceases or, payment arrears before the date of polling. Harferd v. Liaskey, 
L.R. (1899) 1 Q.B. 852 (858), relied. Hussain v. Astwini Kumar, A.I.R. 1953 Cal. 542, approved. 

The expression “t which section 166 applies’’ in clause of secti D merely expresecs 
Shou cs oie wala veered to in lane Sis. a dana ea edasi 
in ane or other of the three clauses in sectjon 160 (1) of the Act; further it is not essential that a notico 
of demand under section 168 should have been made. In the context “demand” in clause (g) 
simply means a “‘ claim ” or “ due ” without importing the further meaning of calling upon 
person liable to pay. 

Appeal from the Judgment and Order, dated the goth August, 1955, of the 
Allaha High Court in Special Appeal No. 8 of 1955 arising out of the Judg- 
ment and Order, dated the roth December, 1954, of the Single Judge of the 
‘Allahabad High Court in Civil Misc. Writ No. 1245 of 1954- 


R. S. Narula, Advocate, for Appellant. 
B. B. Tawakley, Senior Advocate (K. P. Gupta, with him), for Respondent No g. 


The Judgment of the Court was delivered by 


S. K. Das, J.—This apa has been preferred to this Court on the strength 
of a certificate ted by the High Court of Allahabad on February 3, 1956, to 
the effect that the case is a fit one for appeal to the Supreme Court under Article 
193 (1) (c) of the Constitution. The question that falls for decision is the true sco 

meaning and effect of clause (g) of section 13-D of the U. P. Municipalities Act 
(U. P. Act No. II of 1916), hereinafter referred to as the Act. 


The relevant facts, which are not now in dispute, are these. There was a 
eral election to the Municipal Board of eae Ae October 1953. The appe- 
t, Mangoo Singh, and respondent No. 3, Im Husain, along with several 
others, were candidates at the said election from Ward No. 15. e date fixed 
for filing nominations was October 5, 1953, and the date for scrutiny of the nomi- 
nations filed was October 7, 1953. The appellant and respondent No. 3 both 
filed their nominations on the due date, and at the time of scrutiny Imdad Husaie, 
raised an objection to the nomination of the appellant on the ground that the latter 
was disqualified under clause (g) of section 13-D of the Act for being chosen as a 
member of the said Municipal Board because he was in arrears in the payment of 
municipal tax in excess of one year’s demand. -This objection was dismissed, and 
the nomination of the appellant was accepted by the Assistant Returnjng Officer 
aE Sa Na A a ae ed aoe se eR 


*Civil Appeal No. 8 of 1957. 17th Sebtember, 1957- 
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#The poll took place on October 26, 1953, and the counting of votes was done on 
October 29, 1953. Four persons were to be elected from the said Ward, and the 
appellar was the third,in the list by reason of the number of votes which he had 
obtained. Imdad Husain was fifth in the list. Accordingly, the appellant was # 
declared as one of the returned ‘candidates, and Imdad Husain was at the ipp of æ 
‘the unsuccessful® candidates. Imdad Husain then filed an election petition to 
set aside the election of the present appellant on various grounds, The only ground 
with, which we are now concerned is the disqualification under clause $ of sec- 
tion 13-D of the Act. This election petition was heard by the Election Tribunal 
and by its judgment, dated October 20, 1954 the Election Tribunal held that the 
appellant was in arrears in the payment of municipal tax in excess of one year’s 
demand to which section 166 of the Act applied and therefore came under the dis- 
qualification in clause (g) of section 13-D of the Act. It further held that the pay- 
ment of a sum of Rs. 115-3-0 on October 10, 1953, five days after the date fixed 
for the filing of nominations, did not wipe off that disqualification, and the appel- 
lant was not entitled to the benefit of the second proviso to section 13-D of the 
Act. It may be here stated that the Election Tribunal also held that no bill for 
payment of the tax was presented to the appellant as required by section 166, nor 
was any demand notice served on him as required by section 168 of the Act. On 
the above findings, the Tribunal allowed the election pettion, set aside the election 
of the appellant and declared a casual vacancy under clause (a) of sub-section (2) 
of section 25 of the Act, which vacancy was subsequently filled up by the election 
of the third respondent on April 5, 1955. The next general election in the Muni- 
cipality is due in October, 1957. 


Against the decision of the Election Tribunal, the appellant moved the High 
Court of Allahabad for the issue of a writ under Article 226 of the Constitution. 
The main point urged by the appellant was that the Election Tribunal was in error 
in its interpretation of clause (g) of section 13-D of the Act. Chaturvedi, J., who 
dealt with the application of the appellant, agreed with the view of the law as ex- 
pressed by the Election Tribunal and dismissed the application. The appellant 
then preferred an appeal to a Division Bench of the sai h Court. This appeal 
alio dicated) by Aisewate and. Sahat: . by their judgment, dated August 
30, 1955. ‘The appellant then moved and obtained a ificate of fitness under 
Article 133 (1) (a of the Constitution from the said High Court. 


Learned counsel for the ap t has not contested any of the findings of 
fact arrived at by the Election Tribunal and has confined his submissions to the 
uestion of the true construction of clause (g) of section 13-D of the Act. There- 
ore, it is necessary to read that section, in so far as it is relevant for our purpose : 
“13-D, Disqualifications fer membershio.—A person, notwithstanding that he is otherwise 

ua fied, shall be disqualified for being chosen as, and for being, a member of a board if he— 





is in arrears in the payment of municipal tax or other dues in excess of one year’s demand 
to which section 166 : 


Provided further that in the case of (g) the disqualification shall cease as soon as the arrears are 
paid.” 

The first contention of learned counsel for the ren relates to oe arises. 
out of the, expression “ for being chosen as’ occurring in the section. c argu- 
ment is this, Ttvis submitted that a person is “ chosen as a member of a board ” 
when the poti takes place and a majority of voters vote for him as their chosen candi- 


™ 
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date; therefore, the relevent date for the operation of the disqualification is the® 


date of the poll, and inasmuch as on October 10, 1953, which Was several days before 
the date of the poll, the appellant was no longer in arrears of municipal taxin excess 


tof one year’s demand by reason of the payment made on that date, the disqualifi- 


catiqg did not attach to him on the date of the poll. We are unable to accept this 
ent. It is worthy of note that an identical expression “‘ sh#il be disqualified 
for being chosen as ” occurs in Article 102 of the Constitution and section 7 of the 
Representation of the People Act, 1951. This expression occurring in section 7 af the 
Representation of the People Act, 1951, was considered by this Court in Chatturbhyj 
Vithaldas Jasari v. Moreshwar Parashram!. In thatcasethe question was when the dis. 
qualification mentioned in clause (d) of section 7 of the Representation of the People 
Act, 1951, arose and it was held that the date for patag ee nominations was 
one of the crucial dates. On this point, the following o tions made in that 
case are apposite : 
“ Now the words of the section are “ shall be disqualified for being chosen’’. The choice is made 


by a scrics of steps starting with the nomination and ending with the announcement of the election. 
It follows that if a tion attaches to a candidate at any one of these stages, he cannot be 
chon.” 


It was pointed out in N. P. Ponnuswami v. The Returning Officer, Namakkal Consti- 
tuency, Namakkal, Salem District’, that ‘ election’ is a continuous process consisting of 
several 


and embracing many steps of which nomination is one ; nomination 
is the foundation of a candidate’s right to go to the polls and must be treated as 
an in part of the election. If a person is disqualified on the date of nomi- 


nation, he cannot be chosen as a candidate because the disqualification mentioned 
in section 13-D attaches to him on that date. 


This is also clear from para. 22 (2) of the U. P. Municipalities (Conduct of 
Election of Members) Order, 1953. ‘pat sub-para. states— 

“22 (2)—The Returning Officer shall then examine the nomination papers and shall decide 
all objections which may be made to any nomination, and may, cither on objection or on his 
own motion, after such summary inquiry, if any, as he thinks necessary, refuse any nomination on any 
of the following grounds : 

(a) that the candidate is not qualified to be chosen to fill the seat under the Act ; or 

(b) that the candidate is disqualified for being chosen to fill the seat under the Act;or ~ 

(c) that there has been any failure to comply with any of the provisions of paras. 16 and 17 ; or 

(d) that the signature of the candidate or any proposer or seconder fs not genuine or has 
been obtained by fraud.” 

If the disqualification of clause (g) of section 13-D of the Act is to come into 
operation only on the date of the poll, then it is quite unnecessary for the Returning 

cer to consider that disqualification at the time of scrutiny ; and indeed it 
will be improper for him to refuse nomination on the ground of such disqualifi- 
cation. use (b) of para, 22(2) uses the same expression “ disqualified for being 


chosen ”—showing clearly enough that the s point of the act of choosing 
is not on the date of the poll only. The pris E OAE commences on the date 
of filing nominations. : 

We now turn to the second proviso to section 13-D. The submission of learned » 
counsel for the appellant is that, as stated in the proviso, the disqualification is 
transient and ceases to operate as soon as the arrears are paid: on October 10, 
1959 the appellant was no longer disqualified and therefore, he could be chosen 
on the date of the poll, that is, on October 26, 1953. The argument is that in the 
case of such a transient disqualification, the second proviso must be so read as to” 
mean that a disqualification subsisting on the day of nomination can be wiped off 
completely by subsequent payment of arrears of tax ; otherwise a disqualification 
at the time of nomination will disentitle a person to stand for election ; even though 
it ceases to operate before the day of the poll. ‘This argument also we cannot accept 
eg 

I. (1954) 3.GJ. 315 : (1 S.G.R. 817. 1 S.G.R. 218. eee 
a. pon S.0.J. 100 : (1952) 1 M.L.J. 775 : (1932) 
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as correct ; it is really the first argument in a different form. The wiping off of 
the disqyalification under the second proviso has no retrospective effect, and the 
disqualification which subsisted on the day of filing nominations did not cease to , 
subsist on that day by reason of a subsequent payment of the arrears of municipal 
tar. On this pęint we accept as correct the view expressed in Ahmed Hoffin v. T 
Aswini Kumar’, where a similar question under the Bengal Municipal Act (Ben, XV 
of. 1932), fell for consideration. The question was if a person disqualifted on the 
date* of nomination could shake off his pre-existing disqualification by acquiring 
a new right between the date of nomination and the date of scrutiny. What ha 
pened in that case was this: on the material date, that is, the last date for su 
mission of nominations, a person was in arrears for more than three months in 
payment of the tax which he was liable to pay, and he came within the mischief 
of clause (g) of amended section 22(1) of the Bengal Municipal Act. The con- 
tention was that the name of the Press of which the candidate was the 
proprictor and not his name was recorded in the books of the Municipality as the 
assessee and that the name of the candidate was in the electoral roll y reason of 
his educational qualifications. This contention was repelled and it was observed 
that if a person was disqualified on the date of the nomination, he could not shake 
off his pre-existing disqualification by acquiring a new right between the date of 
nomination and the date of scrutiny. There is also other judicial authority which 
supports the same view. In Harford v. Linskey*, a similar question arose for deci- 
sion under the Municipal Corporations Act, 1882, section 12, whereof enacted that 
“a person shall be disqualified for being elected and for being a councillor” if 
and while he is interested in contracts with the Corporation. The petitioner in 
that case admitted that at the time of his nomination he was interested in contracts 
with the Corporation, but contended that he could and would have got rid of his 
disqualification before the day fixed for the poll, and was therefore not disqualified 
for nomination. The question was whether he was so disqualified. Wright, J., 
delivering the judgment of the Court observed— 


manner in which this petitioner was disqualified, is di 2 

nation is for this purpose an essential part of the election, and if there are no competitors it of itself 
constitutes the election by virtue of the express words of section 56. A different construction might 
produce much confusion. On the nomination day no one could know whether the persons nominated 
will at the be effective candidates or not. It is true that in the case put the disqualification may 
be before the election is completed; but what is to be the effect if the duqualification conte 
nues until the poll begins, or until the middle of the polling day, or until the close of the poll ? Will 
votes given before the removal of the disqualification be valid ? If not, how is the number of them ` 


such a state of uncertainty, and for these reasons we think that this petitioner was disqualified for 


nomination or election.’ 


The same state of uncertainty and confusion, to which a reference has been 
made inethe aforesaid observations, will arise if the construction which learned 
counsel for the appellant has pressed for our acceptance is adopted in the case before 
us, : 


Lastly, it has been argued on behalf of the appellant that the ression ‘to : 
* which section 166 applies’ in clause (g) of section 13-D means that a bill of the sum 
due must be presented to the person Hable for it, as required by that section, before 
he can come within the mischief of the clause ; furthermore, the use of the expression 
‘demand ° makes it esential that a demand notice must also be served as uired 
, eby section 168 of the Act. As on the finding of the Election Tribunal neither a 
bill was presented to the appellant, nor was he served with a demand notice, 
learned counsel contends that the appellant does not come within the mischief 
of the clause. 
Sections 166 and 168 are in these terms — 


See A Presentation f bill—{1) As soon as a person becomes liable for the payment 








1. AIR. 1959 Gal. 542. a. LR. (1899) 1 QB. 852, 858. 
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. C ana eel Nk ts he ee cell arpa ee ee 
` (6) any sum payable under clause (c) of section 196 or section ghg or section 230 in respect 
of the supply of water, ar payable in respect of any other municipal service or undertaking, or 

Yo) may other fami declared by this Act or by rule (or bye-law) to be recovesable in the manner - 
provided by chapter, the board shall, with all convenient speed, cause a bill to be presented to the 
persons 80 (a 

(a) Unless otherwise provided by rule, a person shall be deemed to become liable fof the 
payment of every tax and licence fee upon the commencement of the period in respect of which such 
tax or fee is payable,” . 

“ Section 168: Notice of .—If the sum for which a bill has been presented as aforesaid 
is not paid in municipel office, or to a person empowered by a regulation to receive such payments, 
within fifteen days from the presentation thereof, the board may cause to be served upon the 
liable for the payment of the said sum a notice ofdemand in the formset forthin Schedule IV, or to 
the like effect.” m 
We are clearly of the view that the expression ‘to which section 166 applies’ 
cannot bear the meaning sought to be given to it on behalf of the appellant. That 
expression merely describes nature of the demand referred to in clause (g). 
Section 166 refers to three types of dues: clause (a) of sub-section (1) refers to any, 
sum on account of a tax other than an octroi or toll or any similar tax payable upon 
immediate demand ; clause (b) refers to sums payable under clause (c) of sec- 
tion 196 or section 229 or section 230 in respect of the supply of water, etc., and 
clause (c) refers to any other sum declared by the Act or by rule or bye-law to be 
recoverable in the manner provided by Chapter VI. The demand to which sec- 
tion 166 applies must be a demand of the nature or type mentioned in one or other 
of the aforesaid three clauses, and the demand referred to in clause (g) of section 
19-D must be of that nature or type ; this, in our view, is the true meaning and 

ect of the expression ‘to which sectidh 166 applies’. 


Nor do we think that the word ‘ demand’ attracts the operation of section 168. 
It may be readily conceded that the word ‘demand’ ordinarily means EE 
more than what is due ; it means something which has been demanded, call 
for or asked for. But the meaning of a word must take colour from the context 
in which it is used. In clause (g) the context in which the word ‘demand’ is used 
has a very obvious and clear reference to the amount of arrears or dues on which 
the el RT depends; therefore, the expression used is—‘arrears in the pay- 
ment of municipal tax or other dues in excess of one year’s demand’. ‘The word 
‘demand’ in that context and in the collocation of words in which it has been used 
can only mean ‘in excess of one year’s municipal tax or other dues’, We have 
been referred to several meanings of the word ‘demand’ in Standard English Dictio- 
naries and Law Lexicons. When the context makes the meaning of a word quite 
clear it becomes unnecessary to search for and select a particular meaning out 
of the diverse meanings a word is capable of, according to lexicographers. It 
is sufficient for our purpose to state that even in Standard Dictionaries and Law 
Lexicons, it is well recognised that the word ‘ demand’ may mean simply a ‘claim’ 
or ‘due’, without importing any further meaning of calling upon the person liable 
to pay the claim or due. c . 


For the reasons given above, we hold that not one of the contentions urged 
on behalf of the appellant is worthy of tance. The Election petition was 
ge setae decided, as the appellant was disqualified for being chosen as a member 
of the Municipal Board in question on the day he filed his nomination, under clause , , 
(g) of section 13-D of the Act. Accordingly, the appeal is dismissed with costs 
in favour of respondent 3 who alone contested the appeal before us. 


Appeal dismissed. 


~ 
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e , SUPREME COURT OF INDIA. 
`~ , (Civil Appellate Jurisdiction.) i 
PRESENT :—S. R. Das, Chlef Justice, T. L. VENKATARAMA Aryvar, B. P. SINES,’ 

J. L. KAPUR AND A. K. Sarkar, JJ. j p - 

Union of India .. Appellant* 

-- D: 4 

T. R. Varma .. Respondent, 


“Constitution of India (1950), Article 226—Discretion of Court—Wrong ful termination of service—Appre- 
priate remedy is by suit. 
Evidence Act (I of 1872)—Appkcability—Engutries by Tribunals—Rules of natural justice to be observed. 
Practica—What happened in Court or Tribunal—Conflicting statements of party and Presiding Officer 
—Proference. 
In a suit by a person whose services were wrongfully terminated the Court will be t 
to award all the reliefs including some not admisible ing Writ Petition. It SAE ane TE pE 
of discretion in such 2 case to refuse to interfere in a petition:under Article 226 unless there are good 


grounds therefor. 

In the instant a; , the High Court having decided on the merits and in view of the fact that 
a suit would be at the time, it was heard on the merits. 

The Evidence Act has no application to enquiries by Tribunals and the law only requires that 
rules of natural justice should be observed in the conduct of enquiries and if they do so the decisions 
of Tribunals are not liable to be impeached. 


When there is 2 dispute 2s to what happened before a Court or Tribunal and there are conflic 
espe bpaie Gad te Prd OMe Teter at le A G A cee 

Appeal by Special Leave from the,Judgment and Order, dated the gist 
January, 1956, of the Circuit Bench of the Punjab High Court at Delhi in Civil Writ 
No. 243-D of 1954. 


C. K. Daphtary, Solicitor-General of India (R. Ganapathy Iyer and R. H, 
Disbar, Advocates, with him), for Appellant. 


Purshottam Tricumdas, Senior Advocate (T. S. Venkataraman and K, Re 
Chaudhury, Advocates, with him), for Respondent. K 

The Judgment of the Court was delivered by 

Venkatarama Aiyar, J.—This is an appeal by special leave against the Judgment 
and Order of the High Court of Punjab in an application under Article 226 of the 
Constitution setting aside an order, dated September 16, 1954, dismissing the 
respondent herein, from Government service on the ground that it was in contra- 
vention of Article 311 (2) of the Constitution. : 


Theer ndent was, at the material dates, an Assistant Controller in the 
Commerce Department of the Union Government. Sometime in the middle of 
March, 1958» one Shri Bhan, a representative of a Calcutta firm styled Messrs. 
Gattulal oshi, came to Delhi with a view to get the name of the firm 

e removed from black list in which it had been placed, and for that p , he was 
contacting the officers in the D ent. ormation was given to Sri Tawakley 
an assistant in the Ministry of Commerce and Industry (Complaints Branch), that 
Sri Bhan was offering to give bribe for getting an order in his favour. He immedia- 

,tely reported the matter to the Special Police Establishment, and they decided to lay 

° “a trap for him. Sri Bhan, however, was willing to pay the bribe only after an order 
in his favour had been madeand communicated, but he offered that he would get 
the mdent to stand as surety for payment by him. The police th 
decided to seta trap for the respondent, and it was accordingly arranged that Sri 
Tawakley should meet, by appointngent Sri Bhan and the respondent in the Kwali 
Restaurant in the evening on 24, 1953. The meeting took place as aed 





*Qiyil Appeal No. 118 of 1957, 18th September, 1957. 
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and three members of the Special Police Establishment were present there incognito. ® 


Then, there was a talk between Sri Tawakley, Sri Bhan and the respondent, and 
it is the case of the appellant that during that talk, an assurance was gi by the 
ndent to Sri Tawakley that the amount would be paid by Sri Bhan. After the 


conwessation was over, when the respondent was about to depart, ope of the officers, . 


the Superintendent of Police, disclosed his identity, got from the respondent his 
identity cagd and initialled it, and Sri Bhan also initialled it. 


On March 28, 1953 the egies received a notice from the Secretary to 


the Ministry of Commerce and Industry charging him with aiding and abetting . 


Sri Bhan in offering illegal gratification to Sri Tawakley and attempting to induce 
Sri Tawakley to accept the gratification offered by Sri Bhan, and in support of 
the sharga, there were detailed allegations relating to meetings between the respon- 
dent and Sri Tawakley on March 17, 1953, on March 21, 1953, a telephonic conver- 
sation with reference to the same matter later on that day, and the meeting in the 
Kwality Restaurant already mentioned. The respondent was called upon to give 
his explanation to the charges, and he was directed to state whether he wished to 
lead oral or documentary evidence in defence. The enquiry was delegated to Mr. 
J. Byrne, Joint Chief Controller of Imports and Exports. On April 10, 1953, the 
respondent submitted a detailed lanation denying that hemet Sri Tawakley 
either on the 17th or on the 21st ‘March, or that there was any telephonic conver- 
sation that day with him, and stating that the conversation which he had in the 
Kwality Restaurant on the 24th related to an insurance policy of his, and had 
sae: to do with any bribe proposed to be offered by Sri Bhan. The ndent 
also asked for an oral enquiry and desired to examine Sri Bhan, Sri Fateh Singh 
and Sri Jai Narayan in support of his version. On April 17, 1953, Mr. Byrne 
gave notice to the respondent that there would be an oral enquiry and pursuant 
thereto, witnesses were examined on April*20, 1953, and the following days, and the 
hearing was concluded on April 27, 1953) 


On July 28, 1953, Mr. Byrne submitted his report, and therein, he found that 
the charges against the ndent had been deadly established. On this, a com- 
munication was issued to the respondent on August 29, 1953, wherein he was in- 
formed that it was provisionally decided that he should dismissed, and asked 
to show cause against the proposed action. Along with the notice, the whole of the 
report of Mr. Byrne, omitting his recommendations, was sent. On September 11, 
1953, the respondent sent his explanation. Therein, he again discussed at great 
length the evidence that had been adduced, and submitted that the finding of guilt 
was not proper, and that no action should be taken against him. He also complained 
in this explanation that the enquiry was vitiated by the fact that he had not been 
perinfited ‘ts cross-examine the witnesses, who gave evidence against him. The 
papers were then submitted to the Union Public Service Commission in accor- 
dance with Article 320, and it sent its report on September 6, 1954, that the charges 
were made out, that there was no substance in the complaint of the respondent 
that he was not allowed to cross-examine the witnesses, and that he should be 
dismissed. The President ae finding of the Enquiring Officer and the 
recommendation of the Union Public Service Commission, made an order on 
September 16, 1954, that the respondent should be dismissed from Government 
service. 


The respondent then filed the application out of which the present appa 
er of , 


arises, in the High Court of Punjab for an appropriate writ to quash the o 

dismissal, dated September 16, 1954, for the reason that there was no proper enquiry. 
As many as seven grounds were set forth in support of the petition, and of these, 
the Taney ues held that three had been established. ey held that the res- 
pondent been denied an Opportunity to cross-examine witnesses, who gave 
evidence in ae of the charge, that ea he was not allowed to make his 
own statement, but was merely cross-examined by the Enquiring @fficer, and that 
likewise, his witnesses were merely cross-examined by the Officer without the res- 
pondent himself being allowed to examine them, These defects, they observed 
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am, . 
“amounted to a denial of reasonable opportunity to the ondent to show cause 
‘against Ris dismissal, and that the order, dated September 16, 1954, which followed 
on such ehquiry, was bad as being in contravention of Article g11 (2). In the result, 
they set aside the order, and directed him to be reinstated. The correctness of thjs 4 
order is chall by the Solicitor-General on two grounds: (1) that the filing ø 
that the respondent had no reasonable opportunity afforded to him at the enquiry 
is not supported by the evidence; (2) that even if there was a defect in thg enquiry, 
tit was a matter that could be set right in the stage following the show-cause-notice 
and as the respondent did not ask for an opportunity to cross-examine the witnesses, 
-he could not be heard to urge that the order, dated September 16, 1954, was bad as 
contravening Article 311 (2). 


At the very outset, we have to observe that a Writ Petition under Article 226 
is not the appropriate proceeding for adjudication of disputes like the present, 
Under the law, a person whose services have been wro y terminated, is entitled 
to institute an action to vindicate his rights; and in such an action, the Court will 
be competent to award all the reliefs to which he may be entitled, including some 
which would not be admissible ina Writ Petition. It is well-settled that when an 
alternative and equally efficacious remedy is open toa litigant, he should be required 
to pursue that remedy and not invoke the special jurisdiction of the High Court to 
issue a prerogative writ. It is true that the existence of another remedy does not 
affect the jurisdiction of the Court to issue a writ ; but as observed by this Court in 
Rashid Ahmed v. Municipal Board, Katrana}, “ the existence of an adequate legal remedy 
is a thing to be taken into consideration in the matter of granting writs”. Vids also 
K. S. Rashid and Son v. The Income-tax Ih ation Commisston®, And where such remedy 
exists, it will be a sound exercise of discretion to refuse to interfere in a petition under 
Article 226, unless there are good grounds therefor. None such appears in the present 
case. On the other hand, the point for determination in this petition whether the 
respondent was denied a reasonable opportunity to present his case, turns mainly on 
the question whether he was prevented from cross- ining the witnesses, who gave 
evidence in support of the charge. That is a question on which there is a serious dis- 
pute, which cannot be satisfactorily decided without taking evidence. It is not the 

ractice of Courts to decide questions of that character in a writ petition, and it would 
ve been a proper exercise of discretion in the present case if the learned Judges had 
referred the respondent to a suit. In this appeal, we should have ourselves adopted 
that course, and passed the order which the learned Judges should have ed. 
But we feel pressed by the fact that the order dismissing the ndent having i 
been made on September 16, 1954, an action to set it aside would now be time- 
barred, As the High Court has gone into the matter on the merits, we propose to 
dispose of this appeal on a isatideraton of the merits. 

‘The main ground on which the respondent attacked the order dated September 
16, 1954, was that at the enquiry held by Mr. Byrne, he was not given an opportu- 
nity to cross-examine the witnesses, who deposed against him, and that the Fading 
reached at such enquiry could not be accepted. But the question is whether that 
allegation has been made out. In para. 7 of his petition, the respondent stated : 


“ Despite repeated verbal requests of the petitioner, the Inquiry Officer did not permit him to 

cross-examine any witness, who deposed against him.” 

But this was contradicted by Mr. Byrne, who filed a counter-affidavit, in which he 

stated : 

a “(4) That it is incorrect that no opportunity was given to the petitioner at the time of the oral 
enquiry to cross-examine the witnesses who had d against the petitioner. 


(5) That all witnesses were examined in petitioner’s presence and he was asked by me at the 
end of each examination whether he had any questions to put. 


(6) That the petitioner only put questions to one witness Shri P. Govinda Nair, and to others 
d not.’ s 


he di 





t. (1950) S.C.R. 566 ; (1950) S.C.J. 324- 2. (1954) S.C-.R. 738, 747 : (1954) S.G.J. 264. 
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On this affidavit, Mr. Byrne was examined in Court, and he repeated these allega® 
tions and added: . 


s I have distinct recollection that I asked Shri T. R. EIEE E IA AA RE 
o witnesses.’ 
Tt Was elicited in the course of his further examination that he did not make any 
note that he asked ShriT.R. Varma to put questions in cross-examination to wit- 
nesses, and that that might have been due to a slip on his part. 

We have thus before us two statements, one by Mr. Byrne and the other by the 
respondent, and they are in flat contradiction ‘of each other. The question, 
is which of them is to be accepted. When there is a dispute as to what happened 
before a Court or tribunal, the statement of the Presiding Officer in regard to it is 
generally taken to be correct, and there is no reason why the statement of Mr. Byrne 
should not be accepted as true. He was admittedly an officer holding a high position 
and it is not suegeted that there was any motive for him to give false evidence. There 
are, moreover, features in the record, which clearly show that the statement of Mr, 
Byrne must be correct. The examination of witnesses began on April 20, a 
and four witnesses were examined on thatdate, among them being Sri T B. Tawakl 
If, as stated by the respondent, h he asked for permission to cross-examine witnesses, 
and that was refused, it is surprising that he should not have put the complaint in 
writing on the su uent dates on which the enquiry was continued. To one of 
the witnesses, Sri P. Govindan Nair, he did actually put a question in cross-examina- 
tion, and it is difficult to reconcile this with his statement that ion had been 
refused to cross-examine the previous witnesses. A reading of the deposition of the 
witnesses shows that the Enquiring Officer himself had put searching questions and 
elicited all relevant facts, It is not suggested that there was any specific matter in 
respect of which cross-cxamination could have been but was not directed. We 
think it likely that the respondent did not cross-examine the witnesses because there 
was nothing left for him to cross-examine. The learned Judges gave two reasons 
for ting the statement of the ndent in preference to that off Mr. Byrne. One 
is that there was no record made in the depositions of the witnesses that there was no 
cross-examination. But what follows from this? That, in fact, there was no cross 
examination, which is a fact ; not that the request of the respondent to cross-examine 
was disallowed. Then again, the learned ia Sis say that the respondent was pre- 
sent at the hearing of the writ petition before that they put questions to him, 
and formed the opinion that he was sufficiently intelligent, and that it was difficult to 
believe that he would not have cross-examined the witnesses. We are of opinion 
that this was a consideration which ought not to have been taken into account in a 
judicial determination of the question, and that it should have been wholly excluded. 
On a consideration of the record and of the probabilities, we accept the statement of 
Mr. Byrne as true, and hold that the tenonde t was not refused permission to cross- 
examine the witnesses, and that the charge that the enquiry was defective for this 
Bag ek cannot be sustained. ° 

ndent attacked the enquiry on two other grounds, which were stated 
by him "tn Wis petition in the following terms : 
“ (C) That the petitioner was cross-examined and was not enabled to make an oral statement e 
on his own behalf. 


(D) That the defence witnesses were not given ity to tell their own version or to be 
examined the petitioner aa their depositions were conf to answers in reply to questions put by the 
Inquiry 
In substance, the charge is that the respondent and his witnesses should have been” 
allowed to give their evidence by way of examination-in-chief , and that only there- 
after, the officer should have cross-examined them, but that he took upon himself 
to cross-examine them from the very start and had thereby violated ot allowed 
rules of procedure. ‘There is also a complaint that the respondent was not allowed 
to put questions to them. 

Now, it is no doubt true that the evidence of the ndent ‘and dhis witnesses 
was not taken in the mode prescribed in the Evidence Act; but that Act has no 
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application to enquiries conducted by tribunals, even though they may be judicial 
in charaeter. The law requires that such tribunals should observe rules of natural 
justice in the conduct of*the enquiry, and if they do so, their decision is not liable 
to be impeached on the ground that the procedure followed was not in accord S 
with that, which ebtains in a Court of Law. Stating it broadly and without infend- 
ing it to be exhaustive, it may be observed that rules of natural justice require that a 
party should have the opportunity of adducing all relevant evidence on®which he 
relies; that the evidence of the opponent should be taken in his presence, and that he 
should be given the opportunity of cross-cxamining the witnesses examined by that 

, and that no materials should be relied on against him without his being given 
tapes ee of ae them. If these rules are satisfied, the enquiry is not 
oper to attack on the ground that the procedure laid down in the Evidence Act for 
taking evidence was not strictly followed. Vids the recent decision of this Court in 
New Prakash Transport Co. v. New Suwarna Transport Co.1, where this question is dis- 
cussed. 


We have examined the record in the light of the above principles, and find 
that there has been no violation of the principles of natural justice. The witnesses 
have been examined at great length, and have spoken to all relevant facts beari 
on the question, and it is not suggested that there is any other matter, on whic 
they could have spoken. We do not accept the version of the respondent that he 
was not allowed to put any questions to the witnesses, Indeed, the evidence of 
Sri Jai Narayan at page 188 of the Paper Book shows that the only question on which 
the respondent wished this witness to testify was put to him by Mr. Byrne. The 
evidence of Sri Bhan and Sri Fateh Singh was, it should be noted, wholly in 
support of the respondent. The findings of Mr. Byrne are based entirely on an 
appreciation of the oral evidence taken in the presence of the ondent. It 

ould also be mentioned that the respontlent did not put forward these grounds 
of complaint in bis explanation dated September 11, 19 3, and we are satisfied 
that they are wholly without substance, and are an ought. We accordingly 
hold, differing from the learned Judges of the Court below, that the enquiry before 
Mr. ee was not defective, that the respondent had full opportunity of placing 
his evidence before him, and that he did avail himself of the same. In this view, 
it becomes unn to express any opinion on the second question, which was 
raised by the learn Sbliciton General, 

In the result, we allow the appeal, set aside the order of the Court below, and 
dismiss the writ application. There will be no order as to costs, 


=. Appeal allowed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Prestnt :—S. R. Das, Chigf Justice., T, L. VENKATARAMA Arvar, S. J. Imam, 
A. K. Sarkar AND VIVIAN Bos, Je J 


Hartwell Prescott Singh ; .. Appellani* 
° o. 
The Uttar Pradesh Government and Others .. Respondents. 


,e De ee oe 
service were governed by 
e his services under Rule 25 (4) thereof does not amount to dismissal or removal from service within 


the ing of Article g11 of the Constitution. Satishchandra Anand v. The Uron of India, (1953) S.C.R. 
655 : (1953 SOJ 353 and Shyam Lal v. The State of Uttar Pradesh, (1955) 1 S.C.R. 26: (1954) 3.0.J. 
493 : (1954) 1 - 790, relied on. 


Reversidh from q temporary post held by a person does not per se amount to reduction of rank. 
1. (1957) S.A.R. g8 : 1957 S.C.J. 236. 
*Ctvil Appeal No. 100 of 1957. 19th September, 1957. 
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Appeal by Special Leave from the Judgment and Qrder dated the arst® 
October, 1955; of the Allahabad High Court in Civil Misc. Applicagon O.J. 
No. 120 of 1954. ° 

. N. Andley, Rameshwar Nath and P. L. Vohra, Advocates of M/s. Rajinder 
> Narain ® Co, for Appellant. 4 ; . 

G. C. Mathur and C. P. Lal, Advocates, for Respondents. 

The Judgment of the Court was delivered by . 

Imam, 7. —This is an appeal by special leave against the decision of the Allaha- 

bad High Court dismissing the appellant’s application under Article 226 of T 


Constitution. 

From the affidavits filed in the High Court by the Personal Assistant to‘the 
Director of Agriculture of the Government of Uttar Pradesh and the appellant, it 
would appear that the appellant was appointed from time to time in a temporary 
capacity to the Subordinate Agricultural Service of the Uttar Pradesh Government 
by the Director of Agriculture. He served in that service during the periods de- 
tailed below : 

(a) In Group II of the Subordinate Agricultural Service : 

i) From 16th November, 193 to 18th March, 1937. 

(ii) From ist April, 1937 to 29th June, 1937. 

(iii) From gth August, 1937 to 31st December, 1937 

(iv) From €th January, 1938 to 22nd February, 1943. 

(b) In Group I of ths Subordinate Agriculiural Service : 
From 23rd February, 1943 to 24th April, 1944. 
e 

While he was still in the Subordinate Agricultural Service he was appointed to 
officiate in the United Provinces Agricultural Service Class II asa Divisional Superin- 
tendent of Agriculture with effect from April 25, 1944, with the approval of the 
Public Service Commission of the United Provinces. He served in II of the 
United Provinces Agricultural Service in a temporary capacity for about ten years 
when he was reverted to his original appointment in the Subordinate Agricultural 
Service by an order of the Utter Pradesh Government dated May 3, 1954. The 
appellant protested against his reversion and handed over charge on May 16, 1954. 
and went on leave until October 2, 1954. In the meanwhile a notice dated Septem- 
ber 13, 1954, terminating the ap ts services in the Subordinate Agricultural 
Service was issued to hirn by the Director of Agriculture. ‘The notice purported to 
be under rule 25, clause (4) of the Subordinate Agriculture Service Rules: This 
notice stated that the ap ts services would not be required after the expiry of 
one month from the date of the issue of the order terminating his sevice The 
a ee chall the validity of the aforesaid orders of reversion and termination 
of is services. e High Court in dismissing his application came to the conclu- 
sion that the appellant had not been dismissed or removed from service and that 
Article 311 of the Constitution did not ape in the circumstances of the case. The 
High Court dismissed an ae ed by the appe ant for the issue of a, 
certificate that the case was a fit one for appeal to this Court. 

Tt was conceded before us on behalf of the appellant that at no time was he 
confirmed in any post either in the Subordinate Agricultural Service or in the 
United Provinces Agricultural Service Class II. In our opinion, the finding of 
the High Court that the appellant had failed to establish that he was confirmed” * 
as a member of the Subordinate icultural Service, based upon the materials , 
before it, was a correct finding. e further finding of the High Court that the 
appellant’s contention that he had been absorbed in the permanent cadre of the 
nited Provinces Agricultural Service had nog been substantiated appears to us 
also to be a correct finding upon the materials on the record. , 

In considering the case of the appellant we must proceed on the basis that 
at no time was.the appellant appointed permanently either to the United Pro- 
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Wines Agricultural Service or to the Subordinate Agricultural Service. At all 
times he was tempor&rily employed. Mr. Andley’s contcntion on behalf of the 
appellan amt had been that.Article 311 of the Constitution applied even to a temporary 
appointment because the appellant held a civil post under the Government of th 
State of Uttar Pradesh although he may not have been a member of a Civil S 
of that State. The order pati’ his services amounted to dismissal or removal 
from the post as it lie Maa an imputation of inefficiency and unsatisfactory work 
amd the order reverting him from the post held by him in the United’ Provinces 
Agricultural Service to bis original appointment in the Subordinate Agricultural 

Service amounted to a reduction in his rank, as it was by way of penalty. The 

datory provisions of Article 311 not having been complied with the aforesaid 
o passed against the appelant were illegal. The question for consideration, 
thefefore, is whether the orders terminating the appellants’ services and reverting 
him to his original appointment in the Subordinate Agricultural Service amount 
to ‘removal, diamissal or reduction in rank within the meaning of the provisions 
of Article 311 of the Constitution. 


The decisions of this Court in Satish Chandra Anand v. The Union of India’, and 
in Shyam Lal v. The State of Uttar Pradesh}, clearly establish that termination of the 
services of a person employed by the Government does not amount in all cases to 
dismissal or removal from service. In the former case the termination was in ac- 
cordance with the terms of the contract and in the latter case it was by way of com- 

ry retirement of a member of a service under Article 465-A of the Civil Service 
Reno This Court held that in neither case the termination of the services 
of the person concerned amounted to dismissal or removal from service within 
the meaning of Article ate of sae Constitution. In the present case the ap saa 
was employed in a tem capacity in the Subordinate Agricultural 
and was shown in the A A t as pn probation. His conditions of aic 
were governed by the Subordinate Agriculture Service Rules. Rule 25 (4) of these 
Rules permits the Director of Agriculture to terminate the services of a person on 
probation by giving him one month’s notice if that person has not made sufficient 
-use of his opportunities or if he has otherwise failed to give satisfaction. The termi- 
nation of te appellant’s services under rule 25 (4) does not amount to dismissal 
or removal from service within the meaning of Article 311 as it was in accordance 
with the terms of the conditions of service applicable to the appellant. In principle, 
we cannot see any clear distinction between the termination of the services of a 
person under the terms of a contract governing him and the termination of his 
services in accordance with the terms of his conditions of service. The order com- 
plained against did not contravene the provisions of Article 311 and was therefore 
a valid order. 


Reversion from a temporary post held by a n does not per se amount to 
reduction in rank because the temporary post held by him is not his substantive 
rank. Fer the purposes of this appeal it is unnecessary to decide in what circum- 
stances a reversion would be regarded as reduction in rank as the appellant has 
not established as a fact that the order of reversion against him was by way 
of a penalty. The order of reversion, therefore, did not contravene the provisions 
*of Article g11 and was a valid order. 


The appeal is accordingly dismissed with costs. 
Appeal dismissed. 


a aaa 
1. (1983) S.GR. 655: (1953) S.CJ. (1954) 1 M.L.J. 7g0. ` 
a. proas) 1 S.C.R. 26: (1954) S Ta 
* S—io 
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SUPREME COURT OF INDIA. , bd 
(Civil Appellate Jurisdiction.) j 
Present :—B. P. Sma, P. GovinpA Menon anb'J. L. Karur, JJ. 
er Kumar and others zA Appellants® 
v. 
Gian Chad and others .. Respondents. > 


Supreme Court Rules, Order 45, rels 5—Inherent powers—Additional scidence—Probats obtained after 
Judge! se aad — fact oa bfction as to wont of proper attestation—(Swccession Act, (XXXIX ef 1925), 
Cj. ~ 


Though there is no specific provision for admision of additional evidence in appeal, rule 5 
the ‘ a 
on 


its powers to admit such evidence for the non-production of which at the initial stage sufficient 


A. 183 (191). 

Moreover im deciding the appeal the Court has totake the circumstances as they 
are at the time of it and the grant of probate (judgment is rem) which has supervened since 
the decision e was gi and placed before the Court must be taken into consideration 

Prasad Skela v. Kedioar Lal Chaudhuri, (1940) F.CLR. 84, (1941) 


in deciding the 
1 M.L.J. (Supp.) 49: (1939-40) F.L.J. 73 (F.C), referred. 

In thet even the infirmity due to the want of proper attestation of the mill under section 63 (1) 
(0) of Succession Act would be removed. 

Appeal by Special Leave from the Judgment and Order, dated the 16th August, 
1949, of the Punjab High Court in Regular First Appeal No. 57 of 1949 arising 
out of the Judgment and Order, dated the goth November, 1945, of the Court of 
Senior Sub-Judge, Gurdaspur, in Suit No. 298 of 1944. 

H. F. Umrigar and K. L. Mehta, Advocates, for Appellants. 
R. S. Narula, Advocate, for Respondents (except Respondent No. 2). 


The Judgment of the Court was delivered by 

Kapur, J.—This appeal by Special Leave is brought from the Judgment and 
Decree of the High Court of the jab, dated August 16, 1949, reversing the 
decree of the trial Court which had decreed the plaintiff’ suit on a mortgage. 

The plaintiffs who are the appellants in this appeal claim to be the legatees 

under a registered will of their mother’s father Lala Guranditta Mal executed on 
September 6, 1944. One of the items bequeathed to them was the rights in a mort- 
: executed by the defendants in favour of the testator on October 24, 1992, for 
Re 6.000. On October 25, 1944, they brought a suit in the Court of the Senior 
Subordinate Judge, Gurdaspur, for the recovery of Rs. 5, 392-2-0 on the basis of 
the mo ey all that they were the feeds Fern ate and heirs” of 
Lala Guranditta Mal under the will and in their replication they just stated: 

“ We are heirs and representatives of Lala Guranditta Mal mortgagee deceased ”. ° 
Inter alia the defendants pleaded that they had no knowledge of the will 
alleged to have been made by Guranditta Mal and they denied that plamtifis 
were heirs and representatives of the mortgagee and therefore had no locus standi , 
to sue. Five issues were stated by the learned trial Judge out of which the 
issue now relevant for the purpose of this appeal is the first one: 

(1) Have the plaintifis a locus stand) to maintain the present suit as successors- 
in-interest of Guranditta deceased ? 

The learned Subordinate Judge held that the will “had the presumption 
of its correct execution ” because it was regi and also that not obtaining the 


probate of the will was no bar to the plaintifs obtaining a decree and a 
imi mo e decree. On the matter being taken in a to the High 
the decree of the trial Court was reversed and the suit of the plajntifis dis- 


missed but the parties were left to bear their own costs. The High Court held : 








*CA. No. 49 Of 1954 24th September, 1957. 
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d “ It is thus clear that attestation by two witnesses was necessary in order to validate the will now 
before us, As this requirément of law has not been satisfied the plaintiffs had no locus standi to main- 
tain the nit”. : 

A prayer made for the admission of additional evidence under Order 41, rule 2 

_of the Civil Procedure Code was rejected. The High Govt refused leave 1 apaa” 
under Article 193 but Special Leave was granted on October 21, 1952. the 7 
meanwhile the probate of the will of Lala Guranditta Mal was granted by the District 
Fudge of Gurdaspur on July 11, 1951, in favour of the present appellant’ and their 
mother Mussammat Har Devi. The appellants made an application in this Court 

_.for the admission of additional evidence and prayed that the “ probate be placed 

the record ” as the “ probate of the will operated as a judgment in ren”. They 
applied to add Mussammat Har Devi as a respondent in the appeal. 


An objection to the admission of additional evidence at this stage is taken 
by the respondents on the ground that the probate was obtained without their 
knowledge and that the application was made at a late stage, it deprived the res- 
pondents of the valuable right which vests in them because the claim has become 
statute barred and that there is no provision in the Rules of this Court for the admis- 

_ sion of additional evidence. It is clear that the probate was applied for and 
obtained after the judgment of the High Gourt and therefore could not have been 
produced in that Court. The judgment of the Probate Court must be presumed 
to have been obtained in accordance with the procedure prescribed by law and it 
is a judgment in rem. The objection that the respondents were not parties to it is 
thus unsustainable because of the nature of the judgment itself. 


As to the power of this Court, there is no ific provision for the admission 
of additional evidence, but rule 5 of Order 45 of the Supreme Court Rules recogni- 
ses the inherent power of the Court to e such orders as may be n for 
the ends of justice or to prevent an abust of process of the Court. The . Privy 
Council in Indrajit Pratap Saki v. Amar Singh?, said : 

“ that there is no restriction on the powers of the Board to admit such evidence for the non- 
production of which at the initial stage sufficient ground has been made out.” 


The powers of this Court in to the admission of additional evidence 
are in no way less than that of the Privy Council. Moreover in deciding the appeal 
we have to take the circumstances as rave of the tine When the appeal la being 
decided and a judgment in rem having been passed in favour of the ap ts it is 
necessary to take that additional fact into consideration. It was so held by the 
Federal Court in Lachmeshwar Prasad Shukul v. Keshwar Lal Chawdhuri*, where 
Gwyer, C.J., quoted with approval the following observation of Chief Justice 
Hughes in Patterson v. Stats of Alabama? : 


“ We have frequently held that in the exercise of our appellate jurisdiction we have power not 
only to correct error in the judgment under review but to make such disposition of the case as 
isd in determing hatte do ire, the Court is bound to consider any 

in or m law, has supervened since the ent was entered.” 
Varadachari, J., was of the opinion that the hearing of an appeal is under the 
al law of this country in the nature of a re-hearing and therefore in mould- 
e ing the relief to be granted in appeal an appellate Court is entitled to take into 
account even facts and events which have come into existence since the decree 


appealed from was . He referred to many Indian cases and to the practice of 
the Judicial Committee of the Privy Council and to some English cases. 
ee In our opinion the fact of the grant of the probate which has su since 


the decision under appeal was given and which has been placed betore this Court 
must be taken into consideration in deciding the appeal. In that event the in- 
firmity in the appellant’s case due to the want of proper attestation of the will under 
section 63 (1) (c) of the Indian Succession Act would be removed. Because of 





1. (1923) 45 MLJ. 578: L.R. 50 LA. 183 at 73 (F.Q) : (1940) F.QAR. 84. 
Igt. . 3 (1934) 294 U.S, 600 at 607. 
e, (1941) 1 M.L.J. (Supp.) 49: (1939-40) F.L.J. 
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the view we have taken the other objection raised by the respopdents becomes wholly® 
inefficacious. The finding of the High Court on this point is therefore geversed. 
We therefore, allow this appeal, set aside the judgment and decree of the Punjab 
h Court and remit the case to the High Court for decision of the other issues 
had not been decided. 


` . 
As the appellants did not obtain the probate till after the appeal was filed in 
this Cours and made the application for the admission of additional evidenge at 
such a late stage, they will pay Rs. 500 as costs of this Court to the at 
within two months. In default of such payment the appeal shall stand dismissed 


with costs, i.¢., Rs. 500. 
= Appeal allowed: Case reff 
SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction.] i 

Pregent:—N. H. Baacwati, T. L. VENKATARAMA AIYAR AND J. L. Kapur, JJ- 

The Commissioner of Income-tax .. Appellant* 
v. 

Smt. Jyotikana Chowdhurani and others .. Respondents. 
S. M. Lahiri, Advocate-General, Assam ..  Interoener. 


Income-iax Act (XI of 1922), sections 2 (1) and 4 (3) (otii}—Income from sale of irees—Foret of 
spontaneous growth—Foresiry en ee operations '—Incoms yf ‘agricultural 
tacoms’ exempt wader section 4 (9) (ait). 

Where, on 4 tefcrence mdr section. Bot the tame ee Act (XT of 192a) the High Court 
held that even though there was no tilmg of the land or planting of seeds or saplings and the trees 
were of spontancous germination, the forestry tions carried out by the assessce were conducive 
to the and development of the trees in easence involved the expenditure of human skill 
and la on the land itself and in its opinion those tions were “agricultural operations” 
and the land on which jhe eea stood ayas oring acd Tor ‘agricultural purposes ” and therefore the 
income from the sale of the trees was “agricultural income” exempt from taxation under section 
A (Se) Ob te Aet and the Court accordingly answered the question in the afirma- 
tive the Supreme Court on appeal, 

Held :—The connotations of the terms ‘agriculture ’ ‘ agricultural purpose And the conditions 


under which the forestry operations performed by the assessee on forests of spontancous growth can 
be assimilated to agricultural operations so as to constitute the income derived from the sale of the 


forest trees have been laid down in The Commnssoner of Incoms-tax, West Bengal v. Raj goo Benar 
Sakas Roy, (1957) S.C.J. ie : (1957) 2 MLL.J. (S.C.) 145 i (1957) 2 An. W (S.G.) 145. 
Applying the principles therem to the instant case, where there was no planting or of 

secds, nor was any human agency employed for tilling the soil and no basic operations ci was 


ed on the forest lands, the forests continued to be forests of spontancous growth ; the 
try operations, relied on had the effect of increasing the produce, the forests nonetheless 
remained forests of spontancous growth. Unless and until there was one basic operation on the 
land itself to which the operations could be assimilated they could not be tacked on so as to 
convert the whole of them to ‘ agricultural operations ; the ratio adopted by the majowty of the 
Judges of the High Court was erroneous and the question referred has to be in the 
negative (i.¢.) the income from the sale of trees in the case is not “ agricultural income” exempt under 
section 4 (3) (off) of the Act. 


Ap from the Judgment and Order, dated the roth August, 1953, of the , 
Assam High Court in Income-tax Reference No. 7 of 1951. 


G. N. Josh and R. H. Dhebar, Advocates, for Appellant. 

S. C. Isaacs, Senior Advocate, R. R. Biswas, (Advocate with him) for Respondent. 

S. M. Lahiri, Advocate-General, Assam, in person (Naumit Lal, Advocate, with °« 
him), for Intervener. 

The Judgment of the Court was delivered by 


B » J-—These six appeals with certificates of fitness under section 66-A 
(2) of the Indian Income Tax Act (XI of 1922) are directed against a common 





. 1. AIR. 1954 3.0. 680. ° 
* Civil Appeals Nos. 57 to 62 of 1956, agrd May, 1956. 


% 

T] G.I.T. 0. SMT. JYOTIKANA CGHOWDHURANI (Bhagwati, F.). 77 

- ~ bd 

e judgment and order, passed by the Full Bench of the High Court of Judicature 
in Assam delivered on a consolidated Reference by the Income Tax Appellate 
Tribunal under sectiort 66(1) of the Act whereby Sarjoo Prasad, G.J., and Ram 
Labhaya, J., answered the referred question in the affirmative and D 

- answered it in, the negative. 

The referred question was: 

ss‘ Whether on the facts and in the circumstances of this case the receipts from the sfle of sal trees 
can be said to be agricultural income under section 2 (1) and exempt from taxation under section 
4 (3) (viti) of the Income-tax Act”. 

i These appeals were consolidated and the High Court ordered that a consoli- 

amount of security of Rs. 4,000 together with one set of printing costs be 

d ited by the appellant, the Commissioner of Income-tax, Assam. 


The appellant filed one statement of case but the respondents in the six appeals 
fifed separate statements of case each one of them. 

Smt. Jyotikana Chowdhurani, the respondent in Civil Appeal No. 57 of 1956, 
is the widow and legal representative of the late Jyotsna Nath owdhury who was 
a co-sharer and proprietor of the Mechpara Estate situate in the District of Goalpara 
in the State of The said estate is assessed to land revenue payable to the 
State of Assam and is also subject to local rates assessed and collected by the officers 
of the Assam Government. ¢ said estate has vast areas of forest tracts, consi- 
derable portions of which are covered mainly by Sal trees. The trees in the forests 
are of spontancous growth and there was no planting or sowing or employment 
of any human agency for the purpose of tilling the soil. 

The late Rai Sourindra Narayan Sinha Chowdhury father of Shri Jyotirindra 
Narayan Sinha Chowdhury was a co-sharer of “ Parbat-Joar Estate and had 
been assessed by the Income Tax Officer tn the year 1923 on receipts from the sale 
of Sal trees from his forests as income within the meaning of the Indian Income 
Tax Act. The Assistant Commissioner of Income Tax on appeal held by his order 
dated April 28, 1923, that receipts from forests were agricultural income and the 
Income Tax Authorities accepted the said decision and ceased to assess such 
receipts for a good number of years. 

On December, 17, 1946, the said Jyotsna’ Nath Chowdhury was assessed for the 

ear 1946-1947 to income-tax on his receipts from the sale of Sal trees from his forests 
by the Income Tax Officer, Gauhati. An appeal filed by him against the said 
order of assessment failed and so did a further appeal filed by him to the Income 
Tax Appellate Tribunal, Calcutta. He thereupon asked for a reference by the 
Income Tax Appellate Tribunal of certain questions of law arising out of its order 
under section 66 (1) of the Indian Income Tax Act. The THbunal drew up a com- 
mon statement of case in regard to the assessments of the said Jyotsna Nath Chow- 
dhury as also the other ondents in the appeals before us and referred the ques- 
tion set ofit above to the High Court for its opinion. The said reference was heard 
by a Special Bench of the Assam High Court with the result indicated above. 


Birendra Narayana Chowdhury, the respondent in Civil Appeal No. 58 of 
e 1956 was a co-sharer Pomer a the same estate. He also was on 
December 17, 1946, to income-tax on his receipts from the sale of sal trees from his 
forests for the year 1946-47 by the Income Tax Officer, Gauhati. The appeals 
filed by him before the Appellate Assistant Commissioner of Income Tax, Calcutta 
“B” Range and the Income Tax Appellate Tribunal were also dismissed. The 
'*latter however referred the same question to the High Court under section 66 (1) 
of the Indian Income Tax Act, at his instance. 
Shrimati Sulochana Chowdhury, the respondent in Civil ELS No. 59 of 
1956 is the legal representative of the late Jagadindra Narayan Chowdhury who 
was a co-gharer proprietor of the Parbat-Joar and Mechpara estates within the 
district of Goalpara in Assam. On March 24, 1947, the said Jagadindra Narayan 
o was assessed to income-tax on his receipts from the sale of Sal trees from 
his forests for the year 1946-47 by the Income Tax Officer, Gauhati. He preferred 
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an appeal before the Appellate Assistant Commissioner of In¢ome Tax, Calcutta, ® 
“B” Range but died during the pendency of the said appeal and was sugceeded 
by his mother—the respo Ment: The yt pellate Inconte Tax Commissioner, 
cutta, “B” by his order, dated 15, 1948, reduced the assessment. 

° mdent preferred an ap against the said order of the Appellate Tribunal . 
which dismi the appen ¢ same question was referred by the Income Tax 
Ap te ẹľ[ribunal to the High Court for its opinion under section 66 (1) of the 
Indian Income Tax Act at the instance of the respondent. i 


Kamal Krishna Chowdhury, the respondent in Civil Appeal No. 6o of 1955 
was a co-sharer proprietor of the Mechpara estate within the district of Goal ` 
in Assam and he was also assessed to income-tax on his receipts from the sale 
sal trees from bis forests for the year 1946-47 by an Order of the Income Tax Offider, 
Gauhati, dated December 17, 1946. He also filed unsuccessful appeals before the 
Appellate Assistant Commissioner of Income Tax, Calcutta “B” and to 
the Income Tax Appellate Tribunal. The Income Tax Appellate Tribunal at his 
instance referred the very same question to the High Court for its opinion under 
section 66 (1) of the Indian Income Tax Act. 


Sourindra Narayan Chowdhury, the respondent in Civil Appeal No. 61 of 1956, 
a co-sharer proprietor of the Parbat-joar and Mechpara Estates within the district 
of Goalpara in Assam, was also assessed to income-tax for the receipts from the sale of 
Sal trees from his forests for the year 1946-47 by the Income Tax Officer, Gauhati, 
on July 29, 1947. He was similarly assessed by the same officer for the receipts 
from the sale of Sal trees from his forests for the year 1946-47 by the order of the 
Income Tax Officer, Gauhati, dated December 17, 1947, and was also assessed to 
income-tax on similar receipts for the year 1948-49 by the same officer on November 
30, 1948. He took appeals against these prders of the Income Tax Officer, Gauhati, 
to the Appellate Assistant Commissioner of Income Tax, Calcutta “ B” Range, and 
thereafter to the Income Tax Appellate Tribunal, Calcutta, all of which were un- 
successful. The very same question was referred by the Income Tax Appellate 
Tribunal, Calcutta, under section 66 (1) of the Indian Income Tax Act for opinion 
to the High Court at his instance. 


(1) Smt. Sindhurani Chaudhurani, (2) Soumaya Narayan Sinha Chowdhury, 
(3) Anal Narayan Chowdhury, the respondents in Civil Appeal No. 62 of 
1956, are the widow and the minor sons and legal representatives of the late Jyoti- 
rindra Narayan Sinha Chowdhury who was a co-sharer proprietor of the Parbat- 
Joar and Mechpara estates within the district of Goalpara in On December 
17, 1946, December 17, 1947 and November 22, 1948, he was assessed by the In- 
come Tax Officer, Gauhati, to income-tax on his receipts from the sale of Sal trees 
from his forests for the years 1946-47, 1947-48 and 1948-49, respectively. He pre- 
ferred appeals to the Ap te Assistant Commissioner of Income Tax, Calcutta, 
“B” Range and to the Income Tax Appellate Tribunal, Calcutta, withoyit success 
and the Income Tax Appellate Trib referred the very question for opinion to 
the High Court under section 66 (1) of the Indian Income Tax Act, at his instance. 


All these references were heard together by a Special Bench of the High Court 
and three separate judgments were delivered by the High Court, Sarjoo Prasad, * 
C.J. and Ram Labhaya, J., being of the same opinion, Deka, J., dissenting. 

The facts AEE nia the consolidated statement of case submitted by the 
Income Tax Appellate Tribunal, Calcutta, to the High Court were these: 


“Tt was admitted that the trees in the forest were of spontancous growth (which is now stated® ' 
aus representatives of the asscseces that it meant of spontaneous germination) there was no 

ting or sowing nor werc any human agency employed for the purpose of tilling the soil. From all 
that was done to the trees itwas clear that the trees sold were those standing fora considerable 
number of years during which the soil had remained untouched. In the production. of the income 
the applicants made no contribution by way of cultivation. 


® 

The Applicants’ case, however, was that there had been employment of human skill and labour 
with respect to the forests. A from the fact of the maintenance of a forest estabjuhment, it was 
claimed that human skill labour were employed for the maintenance, preservation, nursing, 
improving and rearing of the forests, 10 that the quality and gencral condition of the forest might be 
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$: i is claimed Appli ; i 2% 2 ed before the Tribunal on 
aand June, ae in melee, ie Draft Sad ee aie activities with reference 
to the fdtest were taken recourse to : 
a) Reservation of blocks as and their tion in these 
blocks Reith Coralie pred aaa a aie Hii a” 
(b) Markingeof trees fit for felling ; z 
(6) Creeper and climber cutting : 
= ; (d) Thinning and removal of deceased and unsound trees ; d 
(6) Clearing of fungles and under-growth ; 
. (J) Allowing graring from Kartik to Chaitra ; 
® (g) Burning of under-growths in March/April (which clears the jungles and fertilises the 


3 
(A) Protection from fire—Maintenance of fire lines ; 
(i) Closure of all forests to men and cattle during rainy season Baisak to Aswin ; and 
© (j) Preservation of mother trees. 
In order to establish these facts an affidavit was filed before the Tribunal at the time of hearing 


of the . But the actual costs with reference to each activity could not be found from the books 
ore a? Soca E AAT It is not disputed that no sum was contributed towards 
tivation.” 


Even though Sarjoo Prasad, C.J., and Ram Labhaya, J., proceeded on the 
basis that these facts were proved, Deka, J., struck a dissenting note and observed 
that there was no evidence as to the claim made by the respondents and that the 
statements made on affidavit could not be accepted as there was no means to test 
them. We shall, however, proceed on the basis that these facts were proved by the 
assessees and determine whether the operations which the assessees claim to have 
performed in these forests were agricultural operations such as to bring the income 
derived from these forests within the definition of agricultural income. 


It may be noted that on the questioh of the employment of human skill and 
labour, the appellants’ representative stated before the Tribunal that with regard 
to the Mechpara estate, the expenses on forest establishment (including temporary 
hands) wereestimated at Rs. 15,000 a year, the gross receipts being about Rs. 
1,70,000. With to Parbat-Joar estate, whose gross receipts come to Rs. 

932,414, the app ts’-representative stated that a total sum of Rs. 14,057 had 
a spent on the following heads: 


8 Forest Officers and 18 Barkandajas .. Rs. 5:219 
32 Forest Guards .. Rs. 4,83 
Proportionate salary of the Head Officers .. Rs. 4,000 


Total Rs. 14,057 


On these facts the majority of the Judges held that even though there was no 
tilling of the land or planting of seeds or saplings and the trees were of spontaneous 
germination, the operations carried on by the assessees were conducive to the poe 
and development of the trees and in essence involved the expenditure of human 
skill and labour on the land itself. In the opinion of the Court those operations 

° were “ agricultural operations ” and the land on which the trees stood was being 
used for “ agricultural purposes” and therefore, the income from the sale of the 
trees was “ agricultral income ” and was exempt from taxation under section 4 (3) 
(viii) of the Income Tax Act and the Court accordingly answered the refe 

-equestion in the affirmative. 
The ap t applied for and obtained certificates of fitness under section 66-A 
2) of the Act and that is how these appeals have come up for hearing and final 
i before us. 

The connotation of the terms “agriculture”? and ‘“‘ agricultural purpose ” 
and the conditions under which the forestry operations performed by the assessee 
on forests o® spontaneous growth can be assimilated to agricultural operations so 
as to constitute the income derived from the sale of the forest trees agricultural 
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income within the meaning of its definition in section 2 (1) of the Indian Income Vax s 
Act have been laid down by us in the judgment just delivered in The Compissioner 
of Incoms-tax, West Bengal v. Raja Benoy Kumar Sahas Roy (Givil Appeal No. 165 of 


54) 1. 

NG ae the principles which we have enunciatéd in that judgment to the - 
facts of the instant cases, it appears that there was no planting or sowing of the 
seeds nor ¢vas any human agency employed for the purpose of tilling the soil, 
The soil had remained untouched and in the production of the income the assessees 
had made no contribution by way of cultivation. There were no basic operations 
either which were Di apa by the asseasees on the forest lands. What was doney’ 
by them was the performance of A operations which were in the nature 
subsequent operations, operations which were performed after the produce 
sprouted from the soil. The forests continued to be forests of spontaneous growth 
and the only result of the performance of these operations on the produce of the 
forests which was the outcome of spontaneous growth unaided by human skill and 
labour was the maintenance, preservation, nursing, improving and rearing of the 
forests. Even though these subsequent operations had the effect of increasing the 
produce of the forests, the forests nonetheless remained forests of spontaneous 
growth. No human skill and labour was spent by the assessees on the cultivation 
of the forest land nor was any human skill and labour performed on the land itself. 
The various operations which were described in the statements of the case were no 
doubt for fostering the growth of the forests and obtain the greatest advantage from 
the forest trees, but they nevertheless were of spontaneous growth. Nothing was 
done by the assessees to grow the trees from the soil itself. They had grown there 
by the process of nature. The obstacles which would retard the growth of these 
trees which had grown spontancously from the soil were certainly removed but 
these Pene would not convert these subsequent operations into basic opera- 
tions which would be the only pre-requisites for the cultivation of the forest land. 
Out of the categories (a) to (g) setout in the statement of facts, none of the operations 
was assimilated to basic operations in agriculture and unless and until there was 
even one basic operation on the land itself the rest of the operations could not be 
tacked on to them so as to convert the whole of them into agricultural operations. 
We are of opinion that the ratio adopted by the majority of the Judges of the High 

« Court was erroneous and the referred question ought to have been answered in 
the negative. 


We are fortified in this conclusion if regard behad to the fact that the forestry 
operations which were performed by the assessees were of insignificant value as 
Soa oad with the gross receipts derived a them from the sale of the forest trees. 

e case of Mechpara estate the costs of these operations did not even come to 
8 percent. and in the case of the Parbat-Joar estate even to 4 per cent. of the gross 
income. All these operations were mainly operations perlorined for facilitating 
the spontancous growth of these trees from the forest land and could not by any 
stretch of imagination be assimilated to agricultural operations. 


We are therefore of opinion that the decision reached by the majority of the 
Judges of the High Court was not correct and it ought to be set aside. The appeals * 
will therefore be allowed and the referred question will be answered in the negative. 
The appellant will get from the respondents one set of costs in all the appeals in 
this Court and Rs. 250 being the consolidated hearing fee of the Income Tax 
References in the High Court. 

ee 
Appeals allowed. Referente answered 
in the negative, 


4s (8. a ported in (1957) S.C.J. 740: (1957) 2 M.L.J. (8.C.) 145: (1957) 2 An.W.R. 
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‘S ` SUPREME COURT OF INDIA. 
` * [Civil Appellate Jurisdiction.] 
Present :—N. H. BåacwarT, S. K. Das amp P. B. GAJEND 


RAGADKAR, JJ. 
Council of the Institute of Chartered Accountants and another . die ° 
. e 


Chartered Accountants Act (XXXVII s Sections iv) and Regulation 48 ‘the Regulations 
Coe a fe eee 2 Ge) ew appointed gh Boe Qf certain 
vempaniss—lf deemed “to be in practics ’—Misconduct by—Disciplinary jurisdiction under sections 21 and 22 


provisions of Regulation 78 of the Regulations framed by the Central Governments under 
section © (4) of the Chartered Accountants Act must inevitably be considered in the light of section 
(2) (2) iv) of the Act and the renult of considering the two proven, soe cant of tection 
a member of the Institute of Chartered Accountants was working as a liquidator in pursuance of an 
order of Court he must be deemed “ to be in practice ” within the meaning of section 2 (2) av). 
a tans cy a a e (2) of section 2 of the Chartered Accountants 
Act has been deliberately introduced by the i appears to be to bring within the disciplinary 
jurisdiction of the statutory bodies recognized under Act, conduct of Chartered 


wan 
conduct in respect of Chartered Accountants that the denotation of 
ion “ to be in practice ” has been in a sense deliberately and artificially extended by virtue 


the definition used in section 2 (1) refers to the acts and omissions specified in the Sche- 
dule, the of the said acts and comimions is not exhaustive ; and, in any event, the said Lat docs 
not purport to limit the power ¢onferred on the Council under sub-section (1) of section 21 which 
may otherwise flow from the words used in the said sub-section itself, 


errain! y if a member of the Institute is prima facie guilty of conduct which, in the opinion 
of the Co , renders him unfit to be a member of the Institute, even though such conduct may not 
attract any of the provisions of the Schedule it would still be open to the Council to hold an inqui 


an inquiry 
against the member in ca Aa against him in such an inquiry would 
justi appropria action being taken by the High Gourt un section 21 (3). The powers of the 
which in its opmion will enable 


Appeal by Special Leave from the Judgment and Order, dated the rath January, 
1955, of the Calcutta High Court, in exercise of A prial Jurisdiction under the 
Chartered Accountants Act, 1949, in Matter No. 107 1954. 

M. C. Setaload, Attorney-General for India (S. N. Andlsy, F. B. Dadachanji and 
Rameshwar Nath, Advocates of M/s. Rajinder Narain & Co., with him), for Appellants, 


Aswini Kumar Ghose, T. S. Venkataraman and K. R. Chaudhury, Advocates, for 
Respondent. 


The Judgment of the Court was delivered by 


Gajendragadkar, J.—The material facts leading to the present appeal are not 
in dispute and may be conveniently stated at the outset. On July 17, -1935, the 
respondent was enrolled as a registered accountant under the Auditors Certificate 
Rules, 1932. When the Chartered Accountants Act, 1949, came into o tion, 
the respondent’s name was entered as a Member of the Institute of Chartered 
Accountants of India on July 1, 1949. On ee 1% 1950, the respondent was 
appointed a Liquidator of three companies. The respondent obtained refund of the 
sums and securities deposited on be of the three companies with the Reserve 
‘Bank of India. He, however, made no report about the progress of liquidation of the 
said three companies. Repeated requests made to him by the Assistant Controller 
of Insurance found no response. As Liquidator the respondent gave a cheque to 
Shri S. K. Mandal, Solicitor to the Central Government at Calcutta towards pay- 
ment of the taxed costs in the windi -up proceedings of one of the companies. The 
said cheque was, however, returned dishonoured on the ground that the payment had 


* Civil Appeal No. 170 of 1956, roth September, 1957. 
S—u1 
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not been arranged for. When the Assistant Controller of Insurance found thatthe 
conduct of the respondent as Liquidator was wholly unsatisfactory and that he 
would not even show the ordinary courtesy of replying to the letters addressed to him, 
proceeded to cancel the appointment of the respondent as Liquidator by his 
dated October 29, 1952. The respondent was then called upon to hand over 
all books of account, records, documents, etc., to Shri N. N. Das, who was appointed 
a Liquidator in his place. Shri Das as well as the Assistant Controller of Insurance 
then madè repeated demands on the respondent to deliver to Shri Das the assety and 
records of the three companies. It is common ground that the respondent had 
with him securities of the value of Rs. 11,950 and a cash sum of Rs. 642 on account 
of the United Common Provident Insurance Co., Ltd. He had also with him secu? ` 
rities to the value of Rs. 12,100 on account of the Asiatic Provident Co., Ltd., and 
securities and cash on account of the Citizens of India Provident Insurance Co., fia. 
Out of these amounts the respondent returned only securities of the face value of 
Rs. 10,000 and Rs. 350 of Asiatic Provident Co., Ltd., and United Common Provi- 
dent Insurance Co., Ltd., respectively. He failed to send any further securities or 
cash held by him on account of the said three companies. It was at this stage that a 
complaint was lodged against the ndent with the Council of the Institute of 
Chartered Accountants of India in Calcutta. As required by the provisions of the 
Act, the disciplinary committee of the Council inquired into the matter. Notice 
was served on the respondent but he filed no written statement within the time fixed. 
On August 1, 1953, a letter was received from the respondent that he was ill and was 
unable to attend personally. The respondent had also requested for the adjourn- 
ment of the case. Proceedings were accordingly adjourned to August 29, 1953, on 
which date the respondent was represented by a counsel who filed the ndent’s 
affidavit stating that he was prepared to hand over the entire cash, books of account, 
etc., to the newly appointed Liquidator without rendering necessary accounts. 
It appears that Shri Das, the subsequentty appointed Liquidator, gave evidence be- 
fore the disciplinary committee. Though several opportunities were given to the 
respondent to appear before the disciplinary committee he failed to appear or to take 
part in the proceedings. Ultimately the committee made its report on September 
13, 1953, and found that the ee gear was guilty of gross negligence in the conduct 
of his professional duty in not handing over charge of the assets and the books of 
account of the said companies to the newly appointed Liquidator. This report was 
considered by the Council itself as required by the Act. The Council agreed with the 
finding recorded by the disciplinary committee in substance, but took the view that 
the acts and omissions of the respondent were more serious than what can be descri- 
bed as gross negligence. The finding of the Council was then forwarded to the 
Court of Judicature at Calcutta as required by section 21 (1) of the Act and the 
matter was heard by the learned Chief Justice and Mr. Justice Lahiri. By their 
judgment, delivered on January 12, 1955, the reference was rejected on the ground 
that no action could be taken against the respondent under the Act though the facts 
proved against the respondent showed that “he had been guilty of y improper 
conduct if not dishonesty”. On these facts the main point which arises for our deci- 
sion is what is the nature, scope and extent of the disciplinary jurisdiction which can 
be exercised under the provisions of this Act against the respondent. 
= e 
It would now be necessary to examine the scheme of the material provisions of 
the Act. This Act came into force in 1949 and it was passed, because the Legisla- 
ture thought it expedient to make provision for the regulation of professional account- 
ants and for that purpose it has provided for the establishment of the Institute of 
Chartered Accountants. Section 2, sub-section (1) (b) defines a Chartered 
Accountant as meaning “a person who is a member of the Institute and who is in 
ractice”. Section 2, sub-section (2) provides that a member of the Institute shall 
be deemed to be in practice when, individually or in partnership with chartered 
accountants, he, in consideration of the remuneration received or to be received does 
any of the acts mentioned in the following 4 sub-clauses. Sub-clatise (iv) is relevant 


for our purpose: 


8 
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N « Section 2 (2) (iv) : “ (Where a member) renders such other services as in the opinion of the 
Council are or may be rendered by a chartered accountant, (he is deemed to be in practice) ”. i 
Section 4 provides for the entry of names in the register of chartered accountants. 
Section 5 divides the members of the Institute into two classes designated ae A 
as Associates and Fellows. Section 6lays down that no member of the Institu Fa 


` be entitled to prActise unless he has obtained from the Council a certificate of practice. 


Under section 7, every member of the Institute in practice shall be designated as a 
‘chartered accountant and no person practising the profession of tancy in 
India shall use any other designation whether in addition thereto or in substitution 
therefor. Section 8 deals with disabilities. Any person who incurs any one of the 


™ disabilities enumerated in sub-clauses (i) to (vi) ‘of section 8 shall not be entitled to 


have his name entered in or borne on Register. Sub-clause (v) deals with the 
disability arising by reason of conviction by a competent Court whether within or 
without India oF an offence involving moral turpitude and punishable with T+ 
tation or imprisonment or of an offence not of a technical nature comnts fast 
in his professional capacity unless in respect of the offence committed he has either 
been granted a pardon or on an application made by him in this behalf, the Central 
Government has, by an order in writing removed the disability. Sub-clause (vi) 
deals with the disability in cases where the chartered accountant is found on an 
inquiry to be guilty of conduct which renders him unfit to be a member of the 
Institute. Chapter III deals with the constitution of the Council, the committees of 
the Council and the finances of the Council. Chapter IV deals with the register of 
members and the removal from the Register of the name of a chartered accountants 
as provided by section 20, sub-clauses (a), (b) and (c). Under section 20, 
sub-section (2), it is provided that the Council shall remove from the Register the 
name of any member who has been found by the High Court to have been guilty of 
conduct which renders him unfit to be a member of the Institute. Chapter V deals 
with the question of misconduct. It cobsists of sections 21 and 22. Chapter VI 
deals with the constitution and functions of the Regional Councils; Chapter VII deal, 
with, penalties and Chapter VHI deals with miscellaneous matters. Section et 
deals with the procedure of enquiries relating to misconduct of members of the 
Institute. It reads thus : 


“ Section a1. (1). Where on receipt of information or on receipt of a complaint made to it, the 
Council is of that any member of the Institute has been guil of conduct which, if proved, 
will render him unfit to be a member of the Institute, or where a int agai a member of the 


Institute has been made by or on behalf of the Central Government, the shall cause an inquiry 
to be held in such manner as may be prescribed, and the finding of the Council shall be forwarded to the 
Court. 


Sub-sections (2), (3) and (4) of section 21 deal with the powers of the High Court in 
dealing With the erence made to it, under section 21, sub-section (1). Section 22 
defines misconduct. Itreads thus : 

“ Section a2, For the purposes of this Act, the expression “‘ conduct which, if proved, will render 
a person unfit to be a member of the Institute ” shall be deemed to include an act or omision i 
in the Schedule, but nothing in this section shall be construed to limit ar abridge in anyway the power 
conferred on the Council under sub-section (1) of section 21 to inquire into the conduct of any member 
of the Institute ynder any other circumstances.” 


The learned Judges of the Calcutta High Court have held that the conduct of which 
the respondent is proved to have been guilty cannot be said to be professional mis- 
conduct properly so-called and cannot, therefore, attract the provisions of sections 
21 and 22 of the Act. “ There, thus, seems to be no room for contending,” observes 
the learned Chief Justice in his judgment “ that misconduct not connected with 
the exercise of the profession is also within ths ambit of the Act, provided it involves 


. moral turpitude or appears to render a person unworthy to remain a member of a 


responsible profession.” It has also been found by the learned Judges that even if 
they were to hold that the misconduct proved against the respondent attracted the 
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provisions of sections 21 and 22 of the Act it would not be open to them to take affy q 
action against the respondent on that ground because the Institate cannot t the 
Court to take action in the present case on the footing that the respondent been 
ilty of misconduct otherwise than in his professional capacity since that is not the 
ee which the Council arrived at and which is reported to the Court. It is the 
correctness of these findings that is challenged before us by the leammed Attorney- ' 
General. He contends that the learned Judges of the Calcutta High Court have 
put an unduly restricted and narrow construction on the provisions of section 21 gnd- 
section 22 in holding that the respondent’s conduct does not amount to professional 
misconduct ; ahd he has also urged that the technical reason given by the learned 
udges in not taking any action against the respondent even if they had accepted the 7’ 
roader interpretation of the two said sections proceeds on a misconception about 
the nature and extent of the powers of the High Court while hearing references made 
to it under the provisions of section 21, sub-sections (2), (3) and (4). In our opinion, 
the contentions raised by the learned Attorney-General are well-founded and must 
be upheld. . 


Let us first consider whether the conduct of the respondent amounts to profes- 
sional misconduct or not. In dealing with this question it is necessary to bear in 
mind the provisions of section 2, sub-section (2) (1v) of the Act. A member of the 
Institute under this provision shall be deemed to be in practice when he renders such 
other services as in the opinion of the Council are or may be rendered by a chartered 
accountant. In other words, just as a member of the Institute who engages himself 
in the practice of accountancy is by such conduct deemed to be in practice as a char- 
tered accountant, so is he deemed to be in practice as a chartered accountant when 
he renders other services mentioned in section 2, sub-section (2) (iv). What other 
scrvices attract the provisions of this sub-section has to be determined in the light of 
the regulations framed under provisions of this Act. Section go of the Act confers 
power on the Council to make regulations"by notification in the Gazette of India for 
the purpose of carrying out the object of the Act and it provides that a co of such 

tion should be sent to cach member of the Institute. Section 30, su ion 
(2) sets out the several topics in respect of which regulations can be framed though, as 
usual, it provides that the enumeration of the different topics is without prejudice to 
the generality of the powers conferrred section 30, auhsect ion (1). S jon 
(4) lays down that, notwithstanding an contained in sub-sections (1) and (2), 
the Central Government may frame the first regulations for the purposes mentioned 
in this section, and such regulations shall be deemed to have been made by the 
Council and shall remain in force from the date of coming into force of this Act 
until they are amended, altered or revoked by the Council. Regulation 78 is 
one of the tions originally framed by the Central Government under section go, 
sub-section’ (4). It reads thus: 

ae i 78.—Without prejudice to the discretion vested in the Council in this behalf, a 


and taxation matter or may take up an imtment 
that may be made by Central or State Governments and Courts of Law or any Legal ity, 
or may act as Secretary in his professional capacity not being an employment on a lacs Gall 
time basis.” 


The last clanse has been added by the Council by a notification, dated August 22, ’ 

1953. Now it is clear that when the respondent accepted his appointment as 

liquidator of the three i ge in question he agreed to work as a liquidator in 
by 


pursuance of an order the High Court of Judicature at Calcutta and there 
can be no doubt that in working as such liquidator he was rendering services which e 
in the opinion of the Council may be ren by a chartered accountant. The 


provisions of Regulation 78 must inevitably be considered in the light of section 2, 
sub-section (2), clause (iv) and the result of considering the two provisions together 
obviously is that when the Ph orden eas fo a liquidator in pursuance of an 
order passed by the Calcutta High Court he m deemed to be in ice within. 
the meaning of section 2, sub-section (2). We feel no difficulty in ing that char- 
tered accountants who render services falling within section 2, sub-sectiofi (2), clause 


we 
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(iv) are as much entitled to be deemed to be in practice as those whose duties attract 
the provisions of clauses (i), (ii) and (iii) of sub-section (2 . If that be the true 


position it is difficult tô accept the view that the conduct of the respondent while he 
discharged his duties as a liquidator is not the professional conduct of a 


* accountant eveg within the narrow and restricted sense of the term. ap Wee eee 


as liquidator, the respondent must be deemed to be in practice as a 


. accountant, all acts and omissions proved against him in respect of suck conduct as 


liquidator must be characterised as rofessional acts and omissions. “Practice” ac- 
cording to Webster’s New Internati Dictio: means “exercise of any profession 
or tion” and if the performance of the duties as liquidator attracts the provi- 
sions of section 2, sub-section (2), whatever the chartered accountant does as a 
= cairn must be held to be conduct attributable to him in the course of his practice. 
object with which clause (iv) in sub-section (2) of section 2 has been delibera- 
tely introduced by the Legislature, in our opinion, appears to be to bring within the 
disciplinary jaradiction of the statutory bodies recognized under the Act, conduct of 
accountants even while they are rendering services otherwise than as 
chartered accountants properly so-called. It is because the Legislature wanted 
to provide for a self-contained code of conduct in respect of chartered accountants 
that the denotation of the expression “ to be in practice” has been in a sense deli- 
berately and artificially extended by virtue of section 2, sub-section (2), clause (iv). 
We must, therefore, hold that, on the facts proved, the respondent is clearly guilty 
of professional misconduct. 


This would really dispose of the appeal, before us because once it is held that 
the respondent is guilty of professional misconduct it would be obviously necessary to 
deal with him on that basis and make an appropriate order under section 21, sub- 
section (3) of the Act. However, since the learned Attorney-General has alterna- 
tively urged before us that in confining exercise oes ei only to 
cases of professional misconduct, technically so-called, the learned Judges of the 
Calcutta High Court have misconstrued the relevant provisions of the Act, we pro- 
pose to deal very briefly with that question also. . 


Section 21, sub-section (1) deals with two categories of cases in which the alleged 
misconduct of members of the Institute can be inquired into. If information is 
received or complaint is made to the Institute against the conduct of any chartered 
accountant, the Council is not bound to hold an inquiry straightaway. The Council 
ig required to examine the nature of the information or complaint made and decide 
whether, if the facts alleged against the member are proved, they would render the 
member unfit to be a member of the Institute. tn other words, in the case of a pri- 
vate complaint made against members, it is only where the Council is satisfied 
prima facie that facts alleged against the member, i proved, would justify the exercise 
of discipli jurisdiction against the member that the Council is required to hold 
an inquity. e conduct alleged must be such as, if proved, would render the mem- 
ber unfit to be a member of the Institute. The other class of cases has reference to 
the complaint received by the Council from the Central Government. In regard to 
this class of cases, the Council is not required,—and indeed has no jurisdiction to 
apply the prima facie test—before holding an inquiry. The Council is required to 
cause an inquiry to be held on such complaint straightaway. In both the cases when 
the inquiry is concluded, the findings of the Council are to be forwarded to the High 
Court. Section 22 purports to define the expression “ conduct which, if proved, 
will render a person unfit to be a member of the Institute”. It is an inclusive 
definition ; it includes any act or omission specified in the Schedule but the latter 
pomon of section 22 clearly lays down that nothing contained in this section shall 

construed to limit or abridge in any way the power conferred on the Council 
under sub-section (1) of section 21. e position thus appears to be that though 
the definition of the material ion used in section 21, sub-section (1) refers 
to the acts and 6missions Ged tn the Schedule. the int of the anid ace and orni 
sions is notexhaustive ; and, in any event, the said list does not purport to limit the 
powers of the Council under section 21, sub-section (1) which may otherwise flow 


86 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). — [1958 


o 
from the words used in the said sub-section itself. The Schedule to which section 22 
refers has enumerated in clausés (a) to (v) several acts and omissions and it provides 
that, if any of these acts or omissions is proved against a chartered accountant, he 
be deemed to be guilty of professional misconduct which renders him unfit 

eto be tember of the Institute. Cla 
for cases where the accountant is guilty of such other act or omission in his profes- 


sional capagjty as may be specified by the Council in this behalf by notification , 


in the Gazette of India. It must be conceded that the conduct of the respondent 
in the present «case cannot attract any of the provisions in the Schedule and may 
not therefore be regarded as falling within the first part of section 22 ; but if the 
definition given by section 22 itself p rts to be an inclusive definition and if the 
section itself in its latter portion ifically preserves the larger powers and juris- 
diction conferred upon the Council to hold inquiries by section 21, sub-section (1) 
it would not be right to hold that such disciplinary jurisdiction can be invoked only 
in respect of conduct falling specifically and y within the inclusive definition 
given by section 22. In this connection it would be relevant to mention section 8 
which deals with disabilities. Section 8, sub-sections (v) and (vi) support the argu- 
ment that cucipiney jurisdiction can be exercised against accountants 
even in respect of conduct which may not fall expressly within the inclusive definition 
contained in section 22. We, therefore, take the view that, if a member of the 
Institute is found, prima facis, guilty of conduct which, in the opinion of the Council, 
renders him unfit to be a member of the Institute, even though such conduct may 
not attract any of the provisions of the Schedule, it would still be open to the Council 
to-hold an inquiry against the member in respect of such conduct and a finding 
against him in such an inquiry would justify appropriate action being taken by 
the High Court under section 21, sub-section (3): It is true that the High Court 
would take action heya the offending pember only if the High Court accepts 
the finding made by the Council and not otherwise. is conclusion is strengthened 
if we bear in mind the extended meaning of the expression “‘ to be in practice” 
given in section 2, sub-section (2) which we have already dealt with. In this view 
of the matter we must reverse the conclusion of the learned Judges of the Calcutta 
High Court that the conduct proved inst the ndent does not fall within 
sections 21 and 22 because it is not conduct connected with the exercise of his pro- 
fession as a chartered accountant in the narrow sense of that term. 


The next question to consider is in regard to the extent of the jurisdiction and 
powers of the High Court when the High Court deals with references under sec- 
tion 21, sub-sections (2), (3) and (4). The learned Judges of the Calcutta Hi 
Court took the view that even if they had agreed to put a wider construction on 
material words used in sections 21 and 22, they would not be justified in passing 
any orders against the respondent in the present proceedings because the finding 
which bad been referred to the High Court was only one and that was that the 
respondent was guilty of professional misconduct in the narrow sense of the term. 
In other words, the High Court thought that in accepting, and acting on, the larger 
construction of the material words the High Court would be ing out a new 
case on the reference and the High Court would not be justified in pting such 
a course. In our opinion, this view is not well-founded. Section 21, sub-section 
(2) lays down the procedure to be followed by the High Court when a finding made 
by the Council is referred to it under section 21, sub-section (1). Notice of the day 
fixed for the hearing of the reference has to be given to the parties specified in sec- 
tion 21, sub-section (1) and an opportunity of being heard has to be given to them. 
Section 21, sub-section (3) then lays down that the High Court may either pass 
such final orders on the case as it thinks fit or refer it back for further inquiry by 
the Council and, upon receipt of the finding after such inquiry, deal with the case 
in the manner provided in sub-section (2) and pass final orders thereon. It is clear 
that, in hearing references made under section 21, sub-section (1), the High Court 
can examine the correctness of the findings recorded by the statutowy bodies in that 
behalf. The High Court can even refer the matter back for further inquiry by 
the Council and call for a fresh finding. It is not as if the High Court is bound 


Be 


use (v) is rather general in terms gince it provides . 
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# in Dery case to deal with the merits of the finding as it has been recorded and either 
to accept or reject the said finding. If, in a given case it appears to the High Court 
that, on facts alleged eand proved, an alternative finding may be recorded, the 
High Court can well send the case back to the Council with appropriate directions 
in that behalf. The powers of the High Court under section 21, sub-section’T3) 
are undoubtedly? wide enough to enable the High Court to adopt any course which 
in its opinion will enable the High Court to do complete justice between the parties. 
‘Besides, in the present case, no such technical considerations can reall¥ come into 
operation because the material facts have not been in dispute, betwen the parties 

wat any 3 of the proceedings. The only point in dispute between the parties 
has been whether on ihe facts proved disciplinary jurisdiction can be invoked against 
the respondent under the provisions of the Act. We, therefore, take the view that 
the learned Judges of the High Court were in error in holding that, even if they 
had accepted the broader interpretation of o 21 and section 22, they could 
ndt make an appropriate order in the against the respondent having 

regard to the i c finding recorded by the ae Cauncil ia ihe inday tn dusti 


It would now be necessary to refer to some judicial decisions to which our at- 
tention has been invited. In G. M. Oka, In re’, it has been held by a Division Bench 
of the Bombay High Court that, when a chartered accountant gives evidence before 
a Court of law and he isin the witness-box not asa chartered accountants 
but as a witness, the falsity of his statement does not give rise to any disciplinary 
Be may be him as a chartered accountant. If he gives evidence 

may be uly of pey and if he is convicted the conviction itself may call for 
Phe observations undoubtedly lend rt to the view 
Sage eCa High Court. It isof:course true that the conviction ofa 
chartered accountant would attrast the provisions of section 8, sub-section (vi) 
and in that sence the conclusion of the Bombay High Court that the conviction itself 
may be the basis of disciplinary action is, with respect, wholly correct ; but the 
other observations on which reliance is placed by the respondent before us are 
obiter and it also appears from the judgment that the attention of the learned Judges 
was not drawn to the provision of section 2 (2) (iv) and other relevant considerations . 
do not appear to have been urged before them in that case. As the judgment itself 
ints out, apart from the technical points which were urged before the Court on 
behalf of the chartered accountant, there was a large volume of other evidence 
roduced against him which conclusively proved that he was guilty of misconduct. 
Mar. Aswini Kumar Ghosh, for the fie Serpe has also sought to rely on Haseldine 
v. Hosken®, In this case the solicito taken out an indemnity policy which in- 
sured him against loss arising by reason of any neglect, omission or error while 
acting in his professional capacity. During the subsistence of this policy, the soli- 
citor sustained loss through having, without the fact, entered into a cham- 
us agreement. When ihe io solicitor made to be indemnified, it was 
eld thay the loss in respect of which cade niin was claimed did not arise by reason 
of any neglect, omission or error committed by the solicitor in his professional 
capacity but arose from his ee into a personal speculation. We do not see 
how this case can assist the ent in any way. In considering the question 
e as to whether the respondent has guilty of professional misconduct in the present 
case, we are concerned with the material provisions of the Chartered Accountants 
Act itself Observations made by the learned Judges in Haseldine’s case*, can afford 
no assistance to us in interpreting the said ons. Similarly, the "decision in 
Krishnaswamy v. The Council o as Sar ys anergy potion where the Court 
»° was primarily concerned with the question as to whether orders passed under sec- 
tion 21 (2) of the Act are orders passed in civil proceedings or not is wholly inappli- 
cable and gives us no help in deciding the points before us. 


The only question which now remains to be considered is the final order to 
passed against the respondent. , The conduct of the respondent is, in our opinion, 





1. 22 Company Cases 168. 3. (1952) 2 MLJ. 646: LLR. (1953) Mad. 
2. LR. (1993) 1 K.B. 822. 862 AIR 1953 Mad. 79 
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wholly unworthy of a chartered accountant in practice. His refusal to give Draps 


replies to the letters received from the Assistant Controller of Insurance ®llowed 
his failure to return the documents and all securities aud cash received by him 
ws liquidator leave no room for doubt that he was unable to return the said amount 
atriehe said securities and cash and that he was merely empleyi tactics 
with the object of postponing the evil day. Itis not con lanean Ea E 
ma or unworthy ; it is conduct which is grossly improper and Beea 
sch it calls for a deterrent order. The respondent was a pointed 
a liquidator by the Calcutta High Court presumably because he was a daad 


accountant in practice. He thus received the benefit of this appointment as a result 


of his status as chartered accountant in practice and in acting as a liquidator he 
has been pulley of conduct which is absolutely unworthy of his status and it renders 
him unfit to a member of the Institute. We, therefore, think that the 
ends of justice require that the respondent’s name should be removed from the 
Register for four years. In regard to costs we direct that the respondent should 
pay the costs of the appellants in this Court and that the parties should bear their 
own costs in the Court below. 


— _ Appeal allowed. 
SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction.] 
Present :—S. R. Das, Chisf Fustice, T. L. VENKATARAMA Aryar, B. P. SINGA, 
J. L. Karur anp A. K. Sarkar, JJ. . 
Maulana Abdul Shakur .. Appellant* 
D. 
Rikhab Chand and another : ua 


Dee Commi gah Canin pe 19 es cae e Dusek Kheogje Sa per (moha CEE pa ae 


to Parliament as one holding an ‘ E hgh cade. the Geo 


l poa En 66 (4) 15a (1) (a) and igr 


unlike the case of the Prendent and the Vice-President of the union the disqualification arises 
EEEE an office of profit under the Government of India or the Governments of the States 
but not if such is under a local or any other authority under the control of these Governments. 


Nor is the salary of such person paid out of the revenues of the Government but out of the funds of 
Durgah endowment. 

by S Leave from the Judgment and Order, dated the 31st Jan- 
muary, 1957, of Election Tribunal, Ajmer, in Election Petition No. 2 of 1956. 


Mukat Behari Lal Bhargava, Senior Advocate (Naunit Lal, Advocate, with him), 
Appellant. : 


Respondent No. 1 in person. 


The Judgment of the Court was delivered by 

Kapur, 7.—This is an appeal from the order of the Election Tribunal, dated 
January 31, 1957, setting aside the election of the appe at; Maulana Abdul Shakoor, 
who was el BE to the Council of States by the Electoral College of Ajmer which 
consisted of go members constituting the State Legislature of Ajmer. He received 
19 votes as 7 polled in favour of the other candidate who is respondent No. 1 
in this ap The total number of valid votes polled was 26 and there were 3 in- 
valid votes. The result of the election was published in the Official Gazette on March 





* Civil Appeal No. 335 of 1957. tath September, 1957. 
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3 1956, declaring ghe election of the appellant. The unsuccessful candidate, 
the present first respondent, filed his election petition on May 2, 1956. It is not 
necessary to set out alt the allegations in the petition because the main controversy 
between the ies is whether the successful candidate, the present appellant, hetd 


- an “ office of profit” under the government. The impugned election wås helde 


on March 22, 1956. 


- By a notification, issued on February 17, 1956, the nominations foPcandidature 
were to be filed between Feb 28, 1956, and March 1, 1956., The date for 
scrutiny was March 5, 1956, and for the polling March 22, 1956. The appellant 
filed two nomination papers on February 28, 1956, and a third one on March 1, 
1956. The respondent Rikhab Chand Jain also filed his nomination papers on 
March 1, 1956. On March 5, 1956, the mdent Rikhab Chand Jain raised 
certain objections to the validity of the appellanta nomination, the main ground 
Being that the appellant was holding an office of profit under the government. The 
Returning „Officer by his order, dated March 6, 1956, rejected the two nomination 
papers of the ap t filed on February 28, 1956, but ted the third one, i.¢., 
of March 1, 1956, because according to that o cer, under the provisions of Durgah 
Khwaja Sahib ergency Provisions) Act, 1950 (Act XVII of 1950) which was 
in force upto February 29, 1956, the appellant was holding an office of profit under 
the government but on the coming into force of the Durgah Khwaja Sahib Act 
(Act XXXVI of 1955) on March 1, 1956, he no longer held such office under the 
government. On May 8, 1956, the respondent filed an election petition under 
section 81 of the Representation of the People Act, 1951, in which he submitted that 
the third nomination paper of the appellant should also have been rejected as even 
under the provisions of Khwaja Sahib Act (Act XXXVI of 1955), the ap- 
pellant was holding an office of profit under the government and th re his case 
was covered by the provisions of Article’roz (1) (a) of the Constitution. He also 
prayed that he be declared elected as the votes cast in the appellant’s favourwere 
‘thrown away” votes and the respondent alone received a majority of valid votes. 


A majority of the Election Tribunal by their order, dated January 31, 19579 
held that on March 1, 1956, the appellant was holding an office of profit under the 
government and therefore his nomination paper was hit by Article 102 (1) (a) of the 
Constitution. They set aside his election and accepting the contention as to “thrown 
away” votes declared the ndent elected. Disagreeing with the majority, the 
Chairman of the Election Tribunal held that on March 1, 1956, the appellant was 
no longer holding an office of profit under the Government, his nomination paper 
was rightly accepted and his election was valid and therefore the respondent could 
not be declared elected. On the question whether the two nomination pers of the 
appellant, dated February 28, 1956, were valid or not the Tribunal unanimously held 
them to be invalid on the ground that the appellant held an office of profit under the 
government on that date. i 


It is not necessary to go into the question whether the two nomination pa 
filed by the ap t on February 28, 1956, were valid or not because if the nomina- 
tion filed on March 1, 1956, is valid the question of their validity would not 
arise. It may here be stated that the argument before us has proceeded on the 
assumption that the appellant held an office of profit. The controversy between the 
parties was therefore confined to whether this office of profit was held under the 
Government of India and therefore the disqualification for membership under Arti- 
cle 102 (1) (a) applies to the appellant. In order to resolve this controversy the im- 
portant question of construction that arises is; was the appellant holding an office 
of profit under the Government of India and does Article 102 (1) (a) of the Consti- 
tution operate? This article is as follows: 


“roa. {1 aden jfied for being chosen as, and for being, a member of either 
Howe of Plane 
(a) if Be holds any office of profit under the Government of India or the Government of any 


State, other than an office declared by Parliament by law not to disqualify its holder ;” 
8—12 , 
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This article occurs under the heading “Disqualification of members.” In Herme ` 
part of the Constitution, i.e., Part V are given the disqualifications for elecfion to 
the offices of President and Vice-President. The relevant part of Article 58 which 
lays down the disqualification for the office to the President is : 


s Article 58 (1). No person shall be eligible for election as President unless hee- 


Giaa Fed a eee ree ere aa T e Atel a tern ue neat eet 


the 
poe T a ag 


There is a similar provision in regard to the Vice-President in Article 
66 (4). 


Counsel has rightly pointed out the difference in the between the 
two articles. Whereas in the case of the President and Vice-President the holding 
of an office of profit under an authority subject to the control of the government is a 
disqualification, it is not so prescribed in the case of members of the legislatures. 


The Madarsa Durgah Khwaja Sahib Akbari in which the appellant held 
the appointment of a manager (mohatmin) is a school for teaching Persian, Arabic 
and Muslim theology. Before 1951 it was managed and run by the Government of 
the Nizam of Hyderabad. In 1951, this school was taken over by the Durgah 
Committee. On February 28, 1955, the appellant was given an honorary appoint- 
ment of mohatmin ( cr) of the school by the Administrator of Durgah Khwaja 
Sahib. He was to work under the Administrator and was to hold charge of 

ement of the school. But fram May, 1955, he was being paid Rs. opa aai 
has been variously described as salary and honorarium. 


Counsel forfthe appellant raised three questions of construction that’ this 
appointment as manager of the school amounted neither to an office nor to 
an office of profit under the government. A decision favourable to the a t 
on the last question, i.e., office of profit under the government would render the 
decision of the other two questions wholly unnecessary and therefore assuming 
that the appellant held an office of profit, the question remains : wasitan office of 
profit under the government and therefore fell within Article 102 (1) (a) of the Consti- 
tution. In order to determine this we have to examine the provisions of the Statute 
under which the appointing authority came into existence and its powers under the 
statute. Before and upto 1 36 the Durgah Khwaja Sahib Endowment was adminis- 
tered by a committee which was pak ae by the Chief-Commissioner of Ajmer 
under section 7 of the Religious Endowment Act (Act XX of 1863). In 1936, a 
then Central Legislature enacted the Durgah Khwaja Sahib Act (Act 
1936). By the provisions of that Act the management and administration wea 
vested in Durgah Committee constituted under section 4 ofthe Act. Itwas a body 
corporate with perpetual succession and common seal having the right to sue and be 
sued in the name of the President of the Committee. Under section 5 which dealt 
with the constitution of the Committee it was to consist of 25 mem some of 
whom were elected and some nominated. Section 11 ( f) of the Act gave tothe ° 
Committee the power to appoint all its servants. 


The Act of 1936 was replaced by the Durga Khwaja Sahib (Emergen 
re Ordinance [II of 1949 which in turn ITI was replaced by the Dargah Khwai 

(Emergency Provisions) Act (Act XXVII of 1950). By section 3 of that Act 
the ce Diwan Committee constituted under the Act of 1 7936 was surperseded and 
the management was vested in an Administrator appointed by the Central Govern- 
ment who under section 7 was to be under the control of the Central Government 
and had all the powers of the committee constituted under the Act of 1936. That 
Act continued to be in force upto February 29, 195p, and it was during its continuance 
that the appellant filed two nomination papers on February 28, 1956, which were 
rejected by the Returning Officer. 


cr the Government of any Stade oF mader 7 lao other authority subject to the ® 
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@ The Act of 1950 was replaced by the Durgah Khwaja Sahib Act 
of 1953% which received the assent of the President on October 14, 1955, 
into nee on March 1, r956. Under section 4 (1) of this Act the administration, 
trol, and management of the Durgah Endowment came to be vested in a committee, 
-which is a body corporate having perpetual succession and common seal and which 
can sue and be sued through its Braiden Under section 5 the Committee is to 
consist of not less than 5 and not more than 9 members of the Muslim faith all 
of whom are to be appointed by the Central Government. Section 8 givts power to 
the Central Government to supersede the Commitee. Under sectiongg the Central 

«Government in consultation with the committee can appoint a Nazim (administra- 
tor) of the Durgah who is an ex-officio secretary of the committee. His salary is to be 
fixed by the Central Government but is to be paid out of the revenues of the Durgah 
Endowment Funds. The committee exercises its power of administration, control 
and management through the Nazim. The powers and duties of the committee are 
given in section 11 of the Act ; clause (i) of this section which ia relevant for the 
purpose of this case when quoted runs as under : 

“ Section 11.—The powers and duties of the Committee shall be— 


. (i to appoint, suspend or dismiss servants of the Durgah Endowment. 


Under section 20 the committee has the power to make bye-laws to carry out the 
purpose of the Act, and the respondent emphasised clause (i) of sub-section 2 
which provides : 
“ Section 20 (2).—In particular and without prejudice to the generality of the foregoing power 
such byelaws may provide for— 
; (i) the duties and powers of the employees pf the durgah. 
Sub-tection (5) of this section is as follows : . 
“ (a) The Central Government may, after previous publication of its intention, cancel an 
‘byr-law which it has approved and confirmed, and thereupon the bye-law shall cease to have effect.” _ 
The respondent contended that because under the Act of 1955, the Committee 
of Management is to be eae by the Government who also appoint the Nazim 
(administrator) through whom the committee acts and because under section 6 (2) 
the government has the power of removal from office of any member of the cammittee 
and because the committee can make bye-laws prescribing the duties and powers of 
the employees of the Durgah, the ap t was under the control and supervision 
of the tral Government and therefore he was holding an office of profit under the 
Government of India. It is significant to note that in laying down the disqualifica- 
tions of the President and the Vice-President the Constitution has expressly provided 
the disqualifications which include not only an office of profit under the Government 
of India or the Government of any State but also an office of profit under any local 
or other ee an to the control of any of the said governments. This last 
disqualification the Constitution does not make applicable to the members of the 
legislatures. i 
. No doubt the Committee of the Durgah Endowment is to be appointed by 
the Government of India but it is a body corporate with perpetual succession acting 
within the four corners of the Act. Merely use the committee or the members 
of the committee are removable by the Government of India or the committee can 
make bye-laws prescribing the duties and powers of its employees cannot, in our 
‘opinion, convert the servant of the committee into holders of sae of profit under the 
Goveraiien: of India. The appellant is neither appointed by the Government of 
India nor is removeable by the Government of India noris he paid out of the = 
revenues of India. The power of the government to appoint a person to an office of 
profit or to continue him in that office or revoke his appointment at their discre- 
tion and poe from out of yi eer revenues are important factors in deter- 
mining whegher that person is holding an office of profit under the government 
though payment from a source other than government revenue is not always a 
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But the appointment of the appellant doeg not come within this® 


A number of election cases reported in the Election Law Reports were cited 
before us but they were decided on their own facts and are of little assistance in the 
decifion of the present case. The test of the of dismissal by the ent 
or by an officer to whom such power has been delegated which was p in support 
of his casegby the respondent is equally E BRP to the facts of the present, case 
because the ap t cannot be dismissed by the Government or by a person so 
authorised bẹ the Government. He is a servant of a statutory body which in the 
matter of its servants acts within the powers conferred upon it by the statute. = 


The ndent then sought to fortify his submissions by relying on Shivanandan 
Sharma S. The Punjab National Bank Lid. That was a case under the Industrial 
Disputes Act and the question for decision was whether a cashier appointed by the 
Bank’s treasurer on behalf of the Bank and paid by the Bank was servant of the Bank. 
It was held that he was. The rule of that case is that if the master employs a ser- 
vant and authorises him to employ a number of persons to do a particular job and to 

tee their fidelity and efficiency for cash consideration, the employees thus 
appointed by the servant would be, equally with the servant, servants of the master. 
But that again has no application tthe facts of the present case because the appel- 
lant has not been employed by a servant of the Government who is authorised to 
copies servants for doing some service for the Government nor is he paid out of 
Indian revenues. No doubt the non-payment from out of the revenues of the 
Union is not always a factor of any consequence but it is of same importance in 
the circumstances of this case. 


A comparison of the different Articles of the Constitution 58 (2), 66 (4), 102 
(1) (a) and 191 (1) (a) dealing with menibership of the State isla tures in 
the case of members of the Legislatures unlike the case of the ident and the 
Vice-President of the Union the disqualification arises on account of holding an 
office of profit under the Government of India or the Governments of the States 
but not if such officer is under a local or any other authority under the control of 
these Governments. As we have said the power of appointment and dismimal by 
the Government or control exercised by the Government is an important conside- 
ration which determines in favour of the person holding an office of profit under 
the Government, but the fact that he is not paid from out of the State revenue is 
by itself a neutral factor. 

It has not been shown that the a ts appointment as a mohatmin 
ae ee satisfied any of the tests which have been discussed above. 

theo hand on March 1, 1956, he was holding his appointment under a Com- 
mittee which is a statutory body and such appointment cannot be called an appoint- 
ment by or under the control of the Government of India nor is his salarypaid out 
of the revenues of the Government but out of the fimds of endowment. In 
the circumstances the majority of the Tribunal has erred in holding that the appel- 
lant held an office of profit under the Government and the opinion of the Chairman 
to the contrary lays down the correct position. 4 


In view of this finding in regard to the office of profit under the Government 
it is not necessary to go into the question whether there were any “thrown away” 
votes or whether the respondent been rightly declared to have been elected. 


We are of the opinion that the election of the appellant has been wrongly sét : 
aside and we would allow the appeal and set aside the order of the majority of the 
Tribunal. The appellant will have his costs in this Court as also before the Tribunal. 





1. (1955) 8.G.J. 407: (1955) 1 MLJ. (S.C.) 247: (1955) An.W.R. (8.C.) 247: (1955) 18.C.R. 1427- 
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IN i SUPREME COURT OF INDIA. 
N * (Civil Appellate Jurisdiction.) 
Present :—N. H. Baacwatt, S. J. Deam anp P. B. GAJENDRAGADKAR, JJ. 
Dhian Singh Sobha Singh and another .. Appellants* © 
D. 
The Union of India .. Respopdent. 


Bailes defaulting to redeliver the goods—Rights and femedies of batlor—Coyjract Act (IX of 

The normal rule is that a bailor in the event of the non-delivery of the goods by the bailee on a 
demand made by him in that behalf is entitled at his election to sue the bailee ci for wrongful 
conversion of the goods or the wrongful detention thereof and if the bailor pursues his remedy against 
the bailee for detention of the goods it would be no answer for the bailee to say that he 


plaintiff to choose a remedy less beneficial to him 


In the instant case the plaintiff issued on termination of bailment the statutory notice under 
section 80, Civil Procedure and filed shortly after the expiry of the period of two months the 
action for wrongful detention and there has been no delay by the plaintiffs which would spell out the 
intention of taling advantage of a rising market or to waive their remedy in wrongful conversion 
with a view to take advantage of lmitation and the action for wrongful detention was rightly 
instituted against the defendant. i 

In actions for wrongful detention the only verdict or j t which the Court can give is that 
the defendant do deliver to the plaintiff the goods detained by him or pty m ¢ alterna- 
tive the value thereof which can only be ascertained as on the date of the verdict or judgment for the 
plaintiff ; the plaintiff is therefore entitled, in such an action, on default of the defendan i 
vering the goods to him, to payment in the alternative of the value of the wrongully detained 
as on the date of the ict or judgment, in other words, on the date of the decree. 

It is well settled that in an action for wrongful detention the plaintiff is entitled besides the re- 
delivery or payment of its value in the alternative, also to for such wrongful detention, damages 
Which would naturally fow fom the wronehil ect'of the d t. “ The unlawful i 


sf what belongs to another is of itself a ground for rea] damages, not nominal damage at all’’. 
Authorities and case-law reviewed. 


from the Judgment and Decree, dated the 7th April, 1948, of the Nagpur 

urt in First Appeal No. 27 of 1945, arising out of the Judgment and Decree, 

dated the 7th July, 1944, of the Court of Third Additional District Judge, Nagpur, 
in Civil Suit No. 10-B. of 1943. 

N.S. Bindra, Senior Advocate, (Gyan Singh Vohra, Advocate, with him), for Appel- 
lants. 

B. Sen, Senior Advocate (H. L. Hathi for R. H. Dhebar, Advocate, with him), for 
Respondent. 

The Judgment of the Court was delivered by 

Bhagwati, J.—This appeal with a certificate of fitness under section 110 of the 
Code of Civil Procedure raises an im t question as to the rights and reme- 

¿dies of a bailor in the event of non-delivery of the goods by the bailee. 

The appellants carried on business in partnership in the firm name and style of 
“Ishwar Si Dhiansingh” and were the owners of two motor trucks, one bearing No. 
AWB 230 (V-8 Ford 1938 Model) and the other bearing No. AWB 253 (Oldsmobile 
Model 1938). On May 4, 1942, the appellants, entered into an agreement for ` 


° iring out of these trucks to the respondent for imparting tuition to the military 
Rs. 17 per day per truck was stipulated as the hire and the agreement 
was terminable on one month’s notice by either side. 


Pursuant to the said agreement truck No. AWB 290 was handed over to the 


responden? on April, 29, 1942, au) aia No. AWB 253 was given on May 4, 1942. 


* GA. No. 5 of 1954. agth October, 1957. 
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The respondent used truck No. AWB 230 from April.29, 1942 to July 31, 1942, C&P- y 
ting the period from June 4, 1942, to June 9, 1942, and truck No. AWB 293 from 
May 4, 1942, to July 31, 1942, excepting the period from June 1, 1942, to June 9, 
1942. On June 29, 1942, the respondent gave notice to the appellants terminating 
the agreement wi fect from August 1, 1942, and asked them to remove the trucks 
on the the expiration of that period, The appellant No. 1 attendedPupon the Officer’ 
Commanding, 4 M.T.T. Centre, Kamptec, at about g a.m. on August 1, 1942, for 
removing the trucks but they were not delivered to him by the transport in charge 
and by his latter of the same date addressed to the S.S.O. Kamptee, the appellant 
No. 1 put the above fact on record. . 


The respondent did not return the tricks to the appellants nor did it pay any 
hire charges to them. The respondent took up the position that ths amount of 
hire bad been paid and the trucks had been delivered by it to one Surjan Singh who 
was alleged to have been a er of the appellants and thus entitled to receive 
the said payment and the delivery of the trucks in question. The appellants con- 
troverted the said position and claimed that the respondent was liable to pay the 
hire money as well as return the trucks to them. 


eo 


On A 4, 1942, the appellants gave the requisite notice under section 80 of 
the Code of Civil Procedure to the respondent and claimed (i) the hire money 
to July 31, 1942, at Rs. 17 day for AWB 290 from April 29, 1942, and for A 
253 from May 4, 1942, and interest at 6 per cent. on the hire money from the due 
date till realization; (ii) damages at Rs. 17 per ay pa truck from and inclusive of 
August 1, 1942, onwards till delivery of possession and (iii) return of the trucks Nos. 
AWB 253 and AWB 280 in good running order with spare wheels, accessories and 
tools and in good condition or in the alternative Rs. 3,500 being the price of the 
said two trucks. - 


The respondent failed and neglected to comply with the requisitions contained 
in the said letter with the result that on January 8, 1943, the appellants filed a suit 
against the respondent and the said Surjan Singh claiming the aforesaid reliefs e 
gether with future damages from the date of suit the date of the delivery of the tru 
and costs. 


In the plaint as filed the cause of action was stated to be the failure of the 
respondent to pay hire money and the non-delivery of the trucks to the appellants 
by reason of their having been wrongfully delivered by the respondent to the said 
Surjan Singh. It was averred that the appellants were entitled to the return of their 
trucks or their value at the date of the detree. The appellants reserved their right 
to claim excess amount if the price of the trucks at that time was found more than 
what was claimed by them owing to the rise in prices thereof, by paying additional 
Court-fee. The action was one for wrongful detention and the appellants claimed 
a return of the trucks or in the alternative the price thereof at the date of the 
decree, payment of hire and damages for wron detention of the said trucks. The 
respondent reiterated its contentions in the written statement which it filed and 
the parties went to a hearing on these pleadings. 


The trial Court held that the respondent was not justified in paying the rent 
and delivering the trucks to the said Surjan Singh. It awarded to the appellants 
the price of the two trucks which had been fixed by the appellants at Rs.3,500 both 
in the notice under section 80 of the Code of Civil ure and the evidence led 
on their behalf. It also awarded to the appellants interest on that sum at 6 per cent.. 
per annum by way of damages. It, however, refused to grant any mesne profits hol- 
ding that for either detention or conversion, the value of the on the date of the 
tort was sufficient compensation. The rent of the trucks was calculated at Rs. 2,380 
and it awarded to the appellant that sum together with interest thereon at 6 per cent. 
per annum from, August 1, 1942, to January 7, 1943. Ħ accordingly passed a decree 
in favour of ihr appa ant for Rs. 6,032-4-0 proportionate costs against the 
respondent as as Surjan Singh. * 


I] derat SINGH SOBHA SINGH v. UNION OF INDIA (Bhagwat, F.). 95 


@ ~The appellants preferred an appeal to the High Court of Judicature at Nagpur. 

imed a na Sia of Rs. 11,985 as also the highest market value of the trucks. 

In so far as a decree for,Rs. 6,032 had already been passed by the trial Court in their 

favour, they valued the me of the appeal at Rs. 5,953 and accordingly 
furnished Court-fee stamp for that amount. n 


The Office of the Registrar took objection to the amount of that Court-fee and: 

- on February 19, 1945, a Bench of the High Court passed an order that the appellants 

must pay Court-fee on Rs. 16,626 being the claim for rent from the of the suit 

till the date of the filing of the appeal and the appellants accordi@gly paid the 
™ additional Court-fee of Rs. 1,279-11-0 on February 28, 1945. 


The a was heard by a Division Bench of the High Court on April 1, 1948. 
The High Court disallowed the ap ts’ claim for the higher value of the trucks on 
the ground that the appellants merely claimed Rs. 3,500 as the price of the said 
trucks in the notice under section 80 of the Code of Civil Procedure. The learned 
Judges were of the opinion that although it might be permissible to allow some 

titude when the substance of the claim was clear it would not be right to tell the 
respondent that only Rs. 3,500 was being claimed if the trucks were not returned and 
then in the suit to demand something like Rs. 14,000. They accordingly upheld 
the decree of the trial Court in this regard. As regards the claim for damages for 
wrongful detention of the trucks the learned Ju held that the ap ts should 
be compensated for being deprived of the use of the trucks between August 1, 1942, 
the date of the breach and July 7, 1944, the date of the trial Court’s decree. They, 
however, observed that the appellants might not have been able to keep the trucks in 
use for every day all over the period, that there might be days when the trucks would 
be out of use, that there might be days when there would not be any hirers for the 
trucks and that there might be days when the trucks would lie idle for repairs and 
overhaul and so forth. Even though alf this was taken into consideration the lear- ‘ 
ned Judges thought that compensation at the rate of Rs. 17 per day per truck for a 
substantial ion of the period stated above would be fair. Having arrived at the 
above conclusion the learned Judges observed that the appellants no doubt paid. 
an additional Court-fee at a later s but the fact that they had originally limited 
their claim to Rs. 5,953 showed that they considered that a fair sum in the beginning. 
The learned Judges therefore limited the enhancement of the trial Court’s decree to 
Rs. 5,953 the sum which pte tet had originally claimed in the appeal. The 
trial Court’s decree was accordingly enhanced by Rs. 5,953 thus allowing the appel- 
lant a further sum of Rs. 5,477 for compensation under that head and the appeal 
was allowed with costs to that extent. š 


The aean thereafter applied for a certificate of fitness to appeal under sec- 
tion 1100 Code of Civil Procedure and hence this appeal 


two main points which have been urged by the appellants before us 
are ae that the appellant’s suit was one for wrongful detention and the appellants 
were entitled to return of the two trucks or in the alternative to the value theese as 
on the date of the decree, that the value of the two trucks at the date of the decree was 
e Rs. 7,000 each and the trial Court should have awarded to them a sum to Rs. 14,000 
in the alternative and (ii) that in addition to the above relief the appellants were 
entitled to damages for wrongful detention of the trucks calculated at the ‘rate of 
Rs. 17 day per truck from August 1, 1942, being the date of the accrual of the . 
cause of action till July 7, 1944, which was date of the decree passed by the trial 
e Court in their favour. 


The reply of the respondent was (i) that at its worst the respondent was to the 
knowledge of the appellant guilty of wrongful conversion of the said trucks from 
August 1, 1942, and that the appellants were only entitled to damages for wrongful 
conversion which are commensurate with the price of the trucks at the date of 
such wrongful tonversion and (ig that even if the bo ee were entitled to any 
further datnages since August 1,/1942, they were merely the damages for non-pay- 
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ment of the value of the trucks by the respondent and should be assessed at ‘only 6 per- 
cent. interest per annum from the date of such conversion ill payment. g The 
respondent further contended that even on the basis of detention the 
appellant would not be entitled to anything more than the price of the said trucks 
as at the date of the trial Court’s decree plus nominal damages for the wrongful 


edetention of the trucks from August 1, 1942, till July 7, 1 In 40 far however - 


as the High Court had awarded to the appellants the sum of Rs. 5,953 in addition 
to the sum „of Rs. 6,032 already a ed by the trial Court in their favour, the 
ap ts weze not entitled to anything more and that therefore the appeal was 
liable to be issed. 


It would be relevant to consider what is the exact scope of the two forms of 
action, viz., action for wrongful cofiversion and action for wrongful detention, other- 
wise known as action in trover and action in detinue. A conversion is an act of wilful 
interference without lawful justification, with any chattel in a manner inconsistens 
with the right of another, whereby that other is deprived of the use and possession of 
it. Ifa carrier or other bailee wrongfully and mistakenly delivers the chattel to the 
wrong person or refuses to deliver it to the right person, he can be sued as for a con- 
version. Every person is guilty of àa conversion, who without lawful justification 
deprives a person of his goods by delivering them to some one else gene 
the possession. (Salmond on Torts, 11th Edition, pages 323, 324, 330). 


The action of detinue is based upon a wrongful detention of the plaintiff’s chattel 
by the defendant, evidenced by a ET to deliver it upon demand and the redress 
claimed is not damages for the wrong but the return of the chattel or its value. Ifa 
bailee unlawfully or negligently loses or parts with possession he cannot get rid of his 
contractual liability to restore the bailor’s property on the termination of the bail- 
ment and if he fails to do, he may be sued in detinue. (Clerk & Lindsell on Torts, 
11th Edition, pages 441 and 442 : paras. 720 and 721). 


Detinus at the present day has two main uses. In the first place, the plaintiff may 
desire the specific restitution of his chattels and not damages for their conversion. 
He will then sue in detinue, not in trover. In the second place, he will have to sue 


“in detinue if the defendant sets up no claim of ownership and has not been guilty of 


trespass ; but the original acquisition in dstinue sur bailment was lawful. Detinue 
lies against him who once had but has improperly parted with possession. At 
common law the natural remedy for the recovery of chattels was the action in 
detinue. In that action the judgment was in the alternative—that the plaintiff do 
recover the possession of the danek or their assessed valuc in case possession cannot 
be had together in any case with datnages for their detention. (Salmond on Torts, 
11th Edition, pages 351, 352 and 353). 


Judgment for the petitioner in trover is for recovery of damages for the conversion: 
Judgment for the petitioner in detinue is for delivery of the chattel or payment of its 
value and damages for detention. (Halsbury’s Laws of England, Hailsham Edition, 
Vol. 33, page 78, para. 135). 


These forms of action are survivals of the old forms of action in trover and in 
detinue and it is interesting to note the evolution of the modern causes of action for 


wro conversion or for detention. Denning, J., (as he then was) in Beaman v. 
J/AR.TS., Lid’, gave the following history of their evolution at page 92 : 
“The modern causes of action for wrongful detention or for conversion are different 


from the old forms of action for detinue cr for trover, and must not be confused therewith. Detinue 
in its original form was a real action founded on a bailment which was extended later to cases against 
a finder. It had, however, many procedural disadvantages, and, in particular, the defendant 
could wage his law. Cenia touni, it was muperseded in the course of tme by trover, which for 
over 150 years was in practice the common y in all cases of taking away or detention of chattels 


` = 1. (1948) 2 Al ER. AW : 
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@ or oNtheir misuse or destruction. In 1833 the defendant in detinue lost his right to wage his law. 
In 18sahe old forma of fictions were abolish ed. In 1834 the plaintiff gained nght to an order 
for specific delivery of the chattel detamed. Since that time there have developed the new causes 
of action of conversion and Wrongful detention, the names of which are derived from the old forms 
of action, but the substance of which is quite different. I attempt no precise definition, but, bpoadty 
ing the cause of actien in conversion is based on an unequivocal act of ownership by the 
“dant over goods of thc plain Le eee R E The act must be an 
un squr act of ownership, j.e., an act such as acquiring, deali with, or disposing of the goods, 
ie AA A ae the rights of an owner as distinct from the equivocal actigof one who is 
entrusted with the custody or or carriage of goods; A demand and refusal i not, therefore, 
itself a conversion, but it may be evi of a prior conversion. The cause of in wrongful 
detention is based on a wrongful withh of the plaintiff’s goods. It depends on the defendant 
© being in possession of the plaintiff’s goods. Ifsuch a defendan without any right so to do, withholds 
the goods from the plaintiff after the plaintiff has demanded their return, he 1s, for such time as he 
to withholds them, guilty of wrongful detention: This is the tort of which a bailee or finder is guil 
who is in possession of the goods and fails to deliver them up within a reasonable time after demand, 
though it may also, in the case of a bailee, be a breach of contract. If the bailec or finder subsequently 
disposes of the goods, he is guilty of conversion, but the wrongful detention then comes to an end and 
is swallowed up in the conversion.” ; 


Paton on “‘Bailment in the Common Law” (1952 Edition) has the following 
observations to make in regard to these two forms causes of action at page 404 : 


“The following maxim has been suggested as a guide for plaintiffs : if the market is falling suc 
in conversion, if it is rising suc in detinue. This is the orthodox view and it shows that even to-day 
the distmction between the old forms of action is important”. 


Whether the plaintiff files an action for wrongful conversion or for wro 
detention this is essentially a ie il his seen he can sue the bailee who 
parted with wrongful possession of the goods in vour of a third person either in 
trover on in detinue or where the goods have been sold he may waive the tort and sue 

` n an implied contract for money had or received. (Halsbury’s Laws of Eng- 

Hailsham Edition, Vol. 33, page 69, para. 115). The defendant cannot be 

heard to say that the plaintiff knew or ot to have known of the conversion of the 

goods by him and therefore should pursue his remedy only in conversion. He cannot 
take advantage of his own wrong. It was held as early as 1858 in Reeve v. Palmer}, by 

Cockburn, C.J. . 


“It has been held from a very carly time that where a chattel has been bailed to a pèrson, it 
does not lie in his mouth to set up his own wrongfuhact in answer to an action for detinue, though 
the chattel has ceased to be in his possession at the time of the demand................ 


Williams, J., also observed : 


“ All the authorities, from the most ancient time, shew that it is no answer to an action of detinue 
when a demand is made for the re-delivery of the chattel to say that the defendant is ble to 
with the demand by reason of his own breach of duty.” _ PI 


‘The said decision was affirmed in appeal before the Exchequer Chamber and that 
may be taken to be the settled law on this point. 


Wilkinson v. Verity’, also laid down the same principle of election of the remedies 
and the following observations of Willes, J., at page 210 are apposite : 


“ The misconduct of the party who acts in fraud of the bargain in such ives the oth 
"party thereto the election of suing either for the first violation or for non pe ats ee FO 
and it does not furnish the wrongdoer with any answer to the latter................. Sie Sie Ssatove : 


Oe a hand, If ine Aep On o i ee (om ig. Detimue A) 
the oie of 5 insta entrus or safe custody a breach of his as 
for Hees chee dean ider ent of any other act of conversion, such as wand ee ee 
e {iZble in an action of troves, it should seem that the owner u entitled to sue, ar slower eae him 
ing with the property (if he discovers and can prove it) or to wait until there is a breach 
yr, ’s duty in the ordmary course by refusal to deliver up on request and that in the latter 
casc, it is no answer for the bailce to say that he has by his own misconduct incapacitated himself 
from complying with the lawful demand of the bailor. 
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In that case, the principle that a man intrusted with property for safe custody cannot betfer hist 
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-position by wrongfully ing with possession of it, but must be answerabfe as 1f he retamedAthe pos- 


session, was applied both in Court and in the Exchequer Chamber {o the action of detinue. . 
EE And this is agrecable to the maxim, “Qai dolo destit possidere pro pasndents Damnatur. 


“t may be noted that this case of Wilkinson v. Verity! was followed by the Court of. 
Appeal in England in Rosenthal v. Aldsrton & Sons, Lid.*, and by the High Court of 
Australia in John F. Goulding Propristary, Ltd. v. The Victorian Railways Commisstoners®, 


It is cleNy therefore that a bailor in the event of the ngn-delivery of the goods by 
the bailee on a demand-made by him in that behalf is entitled at his election to sue + 
the bailee either for wrongful conversion of the goods or the wrongful detention 
thereof and if the bailor pursues his remedy against the bailee for wrongful detention 
of the goods it would be no answer for the bailee to say that he was guilty of wrongful 
conversion of the goods at an earlier date which fact of conversion of the goods the 
laintiff knew or ought to have known at or about that time and is therefore not lia- 
fic to the plaintiff for wrongful detention thereof. It is the option of the plaintiff 
to pursue either remedy against the bailee just as it suits him having regard to all the 
circumstances of the case and the bailee cannot be heard to say anything to the con- 
trary for the ee that he cannot take advantage of his own wrong and 
cannot ask the plaintiff to choose a remedy which may be less beneficial to him. 


This is of course the normal rule, though the Courts have tried to soften its 
rigour by importing the consideration that the plaintiff should not be allowed to 
delay his action in order to get the ee ae rising market. A speculative 
element might enter into the matter and a plaintiff might attempt to take 
unfair advantage of a fluctuating market. 


“Just as plaintiff may not waive a converfion so as to pick is own time to demand return 
and thus evade being statute barred, so he may not bide his time after a conversion s0 as to make 
his demand when the market price is highest.” (Kialfray (12) Modern Law Review at 
page 427.). 

In the present case, however, we are not fettered by any suck consideration, 
The respondent was the bailee of the two trucks and was bound to return the same to 
the appellants on the termination of the bailment. The bailment came to an end on 
August 1, 1942, and the appellants atténded the office of the Officer Commanding 
4 M.T.T. Centre, Kamptee on the said date for having the trucks re-delivered to 
them. When the said trucks were not so delivered the appellants immediately on 
gg. ta 14, 1942 gave the statutory notice to the respondent under section 80 
of the Code of Civil ure. ‘The period of the said notice expired on or about 
October 14, 1942, and the appellants filed their action for wrongful detention on 
January 8, 1943. There was no delay on the part of the appellants which would spell 
out any intention on their part to take advantage of the rising market or to waive 
their remedy in wrongful conversion with a view to take advantage of thesstatute of 
limitation. There is no evidence to show that the market value of the trucks had 
appreciated perceptibly between August 1, 1942 and January 8, 1943, and it is 
significant to note that the only claim which the appellants had made in their notice 
dated August 4, 1942, was for specific delivery of the said trucks by the respondent. ° 
Even though the appellants knew that the said trucks had been re-delivered by the 
respondent to Surjan Singh and they could have, if they had been so minded, sued 
the respondent for wrongful conversion of the said trucks, they elected to have the 
said trucks re-delivered to them and asked for the Te delivery thereof and filed, 
their action for wro detention of the said trucks. They were, in our opinion ` 
ectly entitled to do so and we have to consider the further questions that arise 

ore us on the basis that the action for wrongful detention had been rightly insti- 
tuted by the appellants against the respondent. 





a. (1871) L-R. 6 C.P. 206. 3. GL.R. 157, 167. . 
2. L.R. (1946) 1 K.B. 374. 
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© The thore important questions that require to be dealt with are : (1) ¥ 
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N This leads us to the question as to what relief the oppaan a 
obtain against the respondent. The claim for the rent alrea y due by tk. 


to the appellants up to`August 1, 1942, has been settled by the judgments, 
below and we are not called upon to canvass these findings of fact a ° 


amount which the ap ts are entitled to recover from the respondé, 
by way of the value of the two trucks in the alternative—the Tespend 
adinittedly not in a position to recdeliver the said trucks to them and whi, 

which the ap ts are entitled to recover by reason of ongfu, = 
tion of the trucks till the date of judgment. 


As regards the first Farka the trial Court unfortunately did not properly 
appreciate the evidence which was led by the appellants before it. That evidence 
was given on or about Feb I, 1944, more than a year after the institution of the 
suit and about five months before the date of the decree. The evidence such as it 
stood was to the effect that the prices of similar trucks had considerably appreciated. 
after August 1, 1942, and broadly stated were at ledst twice those which obtained on 
or about that date. e claim of the appellants as laid was no doubt exaggerated 
and on the evidence the trial Court would not have been justified in awarding 
to the appellants anything like the sum of Rs. 7,000 per truck which had been claimed. 
The evidence however was sufficient to enable the trial Court to come to the con- 
clusion that the price of the said two trucks which had been fixed at Rs. 3,500 both 
in the notice under section 80 of the Civil Procedure Code as well as in the plaint 
had appreciated at least by 100 per cent. and if the trial Court had come to the 
conclusion that the appellants were Saarik to the value of the trucks as at the date 
of the ju ent it would certainly have been justified in awarding to the a priant ; 
an ae a of Rs. 7,000 in the alternative. The trial Court however aie erstood. 
the position in law to be that for eithef detention or conversion the value on the 
date of the tort was sufficient noe and awarded to the appellants only a 
sum of Rs. 3,500 which was the value thereof on August 1, 1942, together with in- 
terest at 6 per cent. per annum as and by way of da . The trial Court was 
obviously wrong in awarding this sum and interest to the plaintiff for the reasons. 
which we shall presently discuss. 

When the matter went to the High Court the learned Judges of the High Court: 
did not discuss this aspect of the question at all but dismissed the claim of the appel- 
lants merely on the ground that the appellants had only claimed Rs. 9500 in the 
notice which they had served on the respondent under section 80 of the Code of 
Civil Procedure and that they were therefore not entitled to recover anything more 
than the sum of Rs. 3,500 and they accordingly upheld the decree of the trial 
Court in this behalf. 

We are constrained to observe that the approach of the High Court to this ques— 
tion was not well founded. The Privy Council no doubt laid down in Bhagchand Daga- 
dusa v. Secretary of State1, that the terms of this section should be strictly complied 
with. That does not however mean that the terms of the notice should be scrutinized 
in a pedantic manner or in a manner com letely divorced from common sense. 
As was stated by Pollock, C.B. in Fones v. ils, “We must import a little com- 
mon sense into notices of this kind.” Beaumont, C.J., also observed in Chandu Lal 
Vadilal v. Government of Bombay*: “One must construe section 80 with some regard 
to common sense and to the object with which it appears to have been Pee 
If the terms of the notice in question be scrutinized in this manner it is abundantly 
clear that the relief claimed by the a pellant was the re-delivery of the said two 
trucks or in the alternative payment of Rs. 3,500 being the value thereof. The value 
which was placed by the appellants on the trucks was the then value a ing to 
them—a value as on August I, 1942, the date on which the delivery of the trucks ought 
to have been given by respondent to the appellants. The appellants could only 
have demanded that sum as on the date of that notice. They could not sensibly 
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enough have demanded any other sum. If the respondent ead Comp nee with Abe 
terms of that notice then and there and re-delivered the trucks to the a t, 
nothing further needed to be done. If on the other hand instead of iveri 
the trucks it paid to the appellant the value thereof then also it need not have pai 

sanythfhg more than Rs. 3,500 to the appellant, on that alternative, If however, 
the respondent failed and neglected to comply with the requisitions contained in 
that notice the appellants would certainly be entitled to recover from the respondent 
the value of She said trucks in the alternative on the failure of the respondent’ to 
re-deliver the e to the appellants in accordance with the terms of the decree 
nao | passed by the Court in their favour. That date could certainly not be fore- 
„scen by the appellants and it is contrary to all reason and common sense to expect 
the appellants to have made a claim for the alternative value of the said two trucks 
as on that date. The ndent was and ought to have been well aware of the 
-situation as it would develop as a result of its non-compliance with the terms o 
that notice and if on January 8, 1943, the appellants in the suit which they fil 

for wrongful detention of the said trucks claimed re-delivery of the said trucks or 
-in the alternative Rs. 3,500 as their value and reserved their right to claim the further 
-appreciation in the value of the trucks by reason of the rise in prices thereof up to 
the date of the decree by paying additional Court-fee in that behalf, it could not 
be laid at their door that they had not made the ific demand in their notice 
-to the respondent under section 80 of the Code of Civil Procedure and that there- 
fore their claim to recover anything beyond Rs. 3,500 was barred under that sec- 
tion. A common sense reading of the notite under section 80 would lead any Court 
to the conclusion that the strict requirements of that section had been complied 
with and. that there was no defect in the same such as to disentitle the appellants 
from recovering from the respondent the appreciated value of the said two trucks 
.as at the date of the judgment. It is releyant to note that neither was this point 
taken by the respondent in the written statement which it filed in answer to the 
-appellant’s claim nor was any issue framed in that behalf by the trial Court and 
this may justify the inference that the objection under section 80 had been waived. 
“The point appears to have been taken for the first time before the High Court which 
negdtived the claim of the appellants for the appreciated value of the said trucks, 






Turning then to the question whether the appellants were entitled to the value 
.of the said trucks in the alternative as at the date of the judgment or at the date 
.of the tort, whether it be conversion or wrongful detention, the position appears 
-to be a little confused. Recent cases indicate that there is much conflict concerning 
the true rule to apply as to the measure of damages in detinue and conversion. As 
«to the time at which the value of the seen which are the subject-matter of the tort 
should be assessed it is not certain (a) whether the rule is the same in trover as in 
detinue : (b) whether damages should be calculated at the moment of the wrong, 
or of the verdict or at some intermediate period and (c) whether the doctrine of 
ecial damage can be so used as to com te the owner for fluctuations én value 
‘(Paton on “ Bailment in the Common Law,” page 404). ' 


Up to 1946 the trend of the authorities in England was to assess the value of the 
at the date of the breach where the action was for breach of contract and as 

at the date of the tort where the action was for wrongful conversion or for wro 
detention. ‘There was an old authority of Mercer v. Fones1, which laid down that 
the damages should be the value at the time of the conversion. This authority 
-was relied upon by the Attorney-General in Greening v. Wilkinson®, but Abbott, C. J., 


observed that that case was’hardly law, and that the amount of damages was for s 


the jury, who mipi give the value at the time of the conversion, or at any sub- 
sequent time in their discretion, because the plaintiff might have had a good o 

-portunity of selling the goods if they had not been detained. He expressed the 
-opinion that the jury were not all lithited in owe ee verdict by what was the 
-price of the artitle on the day of the conversion. is case was consid and not 


1. (181g) 3 Camp. 477: 170 B.R. 1452. a. (1825) 1 Car. & P. 625 : 171 E.R. 1344. 
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apNied in Johnson ¥. Hook! and the position which obtained was that the damages 
were to be assessed on the value of the property at the date of the conversion. 


Bodley v. Reynolds*, was an action in trover for goods and chattels comprising 
of carpenter’s tools. Special d es were also claimed and proved apd the 
Court awarded not only the value of the goods at the date of conversion but als¢ 
special damages as laid in the declaration. Lord Denman, C.J., observed that 
where special damage was laid and proved, there could be no reason for measuring 
the damages by the value of the chattel converted. In effect this Soniye the position 
that apart from this circumstance the damages would be measur by the value 
of the chattel converted which value was taken as at the date of conversion. 


Reid v. Fairbanks? was also an action in trover. It was held that the proper 
principles on which to estimate such d would be, the value of the ship and 
all her store, etc., on the date when the third party took ion of her ; and 
“that, as a mode of ascertaining such value, the referee should consider what would 
have been the value of the ship, if she had been completed by the defendant ac- 
cording to his contract with the plaintiff and deduct therefrom the money that would 
necessarily have been laid out by the defendant after that date, in order to com 
plete her according to the contract. The value of the ship was thus calculated as 
at the date of the conversion even though the method of computation was prescribed 
by the circumstances of the case. 


In S. S. Celia v. S. S. Volturno*, the House of Lords had to consider the question 
whether the proper date for ascertaining the rate of exchange for the p 
of converting the amount payable into English currency was the date on wail 
the detention occurred or the date on which the damages were assessed or payment 
made. Lord Buckmaster at page 548 said : 


“ A judgment, whether for breach of contmct or for tort, where, as in this case, the damage is 
not continuing, does not proceed by determining what is the sum which, without regarding other cir- 
cumstances, would at the time of the hearing afford tion for the loss, but what was the loss 
actually proved to havebeen incurred either at the time of the breach or in consequence of the wrong. 
With regard to an ordinary claim for breach of contract this is plain Aaniniaiy that He breach 
complained of was the non-delivery of goods ing to contract, the measure of damage is the 
oss sustained at the tme of the breach measured by the difference between the contract price and 
the market price of the goods at that date. 


a sosasosso 


Similar considerations apply to an action for tort. In cases where, as in the present, the damage 
is fixed and defmite, and due to conditions determined at 2 particular date, the amount of damage 
is assessed by reference to the then existing circumstances and neigh Waa changes would not 
affect the result. If these damages be assessed in a foreign currency the judgment here, which 
must be expressed in sterling, must be based on the amount required to convert this currency 
into sterling at the date when the measure was properly made, and the subsequent fluctuation of 
exchange, one way or the other, ought not to be taken into account.” 


Lord Sumner expressed himself in these terms at page 555 : 


“THe miner may be tested in this way. Suppose that, as an incident of the collision, some 
seaman longing to the Celia had taken possession on behalf cf her owners of a parcel of Italian 
currency mote he property of the owners of the Volturno, and that the former had received and kept 
it. The owners of the Volturno could have claimed s for conversion of the notes or their 
return with for their detention, as they chose. In first case the value of the notes would 
be taken and into sterling as at the date of the conversion, and as the foundation of the 
damages in the second case the same date would havo been taken.” 


The following passage from Lord Wrenbury’s speech at page 563 clearly sets 
out the position in law: 


“The argument to the contrary is that the defendant is bound by a pecuniary payment to put 
the plaintiff ın a position as good as that in which he stood before the tort was committed. That is 
truc,but it is necessary to add the consideration of which we have recently heard so much, m the form 
of a fourth dimension—namely, that of time. The defendant is bound to make such pecuniary pay- 
ment as would put the plaintiff at the date of the tort in as good a position as he would have 
had there been no tort. Ifthe date taken be that not of the tort but of the judgment, it is giving 
the plaintiff not damages for the tort, but damages also for the postponement of the payment of 
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those damages until the date of the judgment. Ifsuch later damages can be recovered as under cir - 
stances they may be if the defendant eR postpones payment, they weuld be recovered àh the 
form of interest. They would be damages not for the original tort, but for another and a subsequent 
wrongful act’’. 

The Arpad', where the plaintiff laid alternative claims in contract and 
tort it was held that the true measure of damages was the value of the goods at 
the date of the non-delivery, disregarding circumstances peculiar to the plaintiffs 
and that on ghe alternative claim in tort for damages for conversion also, 
measure of was the same. Scrutton, L.J., observed in the course of 
judgment at 205: 

“ In my opinion the damages in conversion should be the value to the purchaser or goods owner 
at the tme of the conversion.” 


The last case in this series is that of ths Caxton Publishing Co. w. Sutherland 


Publishing Co.*. Lord Porter in his speech at page 201 defines conversion in the. 


terms fo ee 


3) A was defined bye Atkin, J., as he then was, in Lancashire and Yorkshire Rly 
Co. v. rie: teoll®, ““ he said, in a manner inconsistent with the right of the 
true owner amounts ape a conversion, Said at it is also established that there is also an mten- 
tion on the part of the defendant in so doing to deny the owner’s right or to assert a right which 18 
Inconsistent with the owner’s right”. 
This definition was approved by Scrutton, L.J., in Oakley v. Lyster* 


“ Atkin, J., goes on to point out that, where the act done is necessarily a denial of the owner’s 

t or an assertion of a t inconsistent therewith, intention does not matter. Another way 

teaching the same conclusion would be to say that conversion consists in aD act intentionally 

done inconsistent with the owner’s right, though t the doer may not know of or intend to challenge 
the property or possession of the true owner?’ 


After thus defining conversion the iare law Lord proceeded to consider 
the measure of damages suffered from that*act and he observed at page 203 : 

“ As to (4) th dispute as to the principl hich eral the measure of damages 
eaan EET It is ne. the a M ie date af the conversion, and 
this principle was accepted by both sides in the present case’’. 

While thus enunciating the principle on which the measure of damages for 
conversion is to be calculated the noble Law Lord referred to the statement of 
Abbott, C.J., in Greening v. Wilkinson® and stated : 

“I should wish to leave open for consideration in a case in which it directly arises the question 
whether the statement of Abbott, C.J., in Greemng v. Wilkinson", that the jury “ may give the value 
at the time of the conversion or at any ’ subsequent time ” can be supported or not’’. 

The catena of authorities quoted above shows that but for the reservation made 
by Lord Porter in the last mentioned case in regard to the statement of Abbott C.J., 
in Greening v. Wilkinson®, the consensus of opinion was that the for tort 
were to be measured as at the date of the tort, though it may be no that most 
of these cases were concerned with wrongful conversion of the goods and not 
with the wrongful detention thereof. 


In 1946 the Court of Appeal in England laid down in the case of Rosenthal v. 
Alderton & Sons, Lid.*, that in detinue the value of the goods should be measured as 
at the date of the judgment or verdict, and not at the date of the refusal to return 
the goods. The action there was one of detinue. The plaintiff who was a tenant 
of the defendants surrendered his piped in June, 1940, and, by arrangement with 
the defendants left on the certain goods belo to him. In 1943, ned 
‘his return from a otf of militar military service, the plaintiff found that the 
missing, some of them ie been sold by the defendants. On October 6, 1943. 
‘the plaintiff through his solicitors demanded the return p oy s, and 98 
defendant’s refusal to comply, brought an action E SE the return 
of the goods and, in the alternative, the payment to of their value and damages 
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g for their detention. it was contended on behalf of the defendants that a demand 
by the plaintiff for the return of the goods having been refused by the defendants 
several months before the issue of the writ ; the proper assessment of the value of 
such of the goods as had not been returned by the defendants should have been, in 
„accordance with their value on the date when the cause of action arose, whichewas 
Neg it was claim@d), notoriously less than their value as assessed by the official re- 

eree after action was brought. This contention of the defendants was negatived 
‘and the Court held that in an action of detinue, the value of the be paid 
by the defendants to the plaintiff in the event of the defendants’ fai to return 

e the goods to the plaintiff must be assessed as at the date of the verdict or judgment 
in his favour and not at that of the defendants’ refusal to return the goods. Evershed, 
J.» who delivered the judgment of the Court dealt with this contention at page 378 
as under : 

“In our judgment an assessment of the value of the goods detained (and not subsequently re- 
tufned) at the date of the accrual of the cause of action (i.4., of therefusal of the plaintiff’s demand), 
must presuppose that on that date the plaint abandened his property in the goods: and such a 
premise is inconsistent with the pursuit by the plaintiff of his action of detinue. The significance of 
the date of the refusal of the plaintiff's demand is that the defendant’s failure to return the goods 
after that date becomes and continues to be, wrongful. Moreover, the plaintiff may recover damages 
in respect of the wrongful ‘ detention’ after that date, s.g., where the plaintiff hes suffered loss from 
a fall in value of the goods between the date of the defendant’s refusal and the date of actual return 
(See Willam v. Archer) and such damages must equally continue to run until the return of the 
or (in default of return) until payment of their value. There is (as appears from the forms of judg- 
ment mentioned) a clear distinction between the value of the claimed in default of their return 
and damages for their detention, whether returned or not. date of the refusal of the plaintiff’s 
demand is the date from which the latter commence to run, but appears to be irrelevant to the former 
and cannot convert a claim for the return of the goods into a claim for payment of their value on that 


A further contention was urged on behalf of the defendants in that case that 
the value of certain of the goods which they had in fact sold could not in any event 
be assessed at any higher value than at the date of the sale. This contention was 
negatived by the Court in the terms following at page 379: J 

“ In other words they say “We have proved that we converted some of your goods and therefore 


ucr 
itated himself from complying with the lawful damand of the bailar—cf. Wilkinson v. Verity?. 


the conversion at the time), and there is no reason why the value of the goods in fact converted should 
be basis from the value of the goods which the bailee has not converted but 
which for some other reason he fails to re-deliver.” 

These observations are the basis of the headnote which says that the same 
principle applies whether the defendant has converted the goods by selling them 
or has refused to return them for some other reason. 

‘This decision of the Court of Ap lays down that where the defendant has 
been guilty of wro conversion of the goods or the wrongful detention thereof, 
the plaintiff is entitled to damages for such tort committed by the defendant 
measured at the value of the goods which are the subject-matter of the tort computed 
as at the date of the verdict or judgment and not at the date of the tort. If this is 

ethe true position it would run counter to the rule which had been settled all along 
ae to 1946 that the measure of damages in an action for tort would be the value 
of the goods at the date of the tort. As a matter of fact Denning, J., (as he then 
was) commented on this position in Beaman v. A.-R. T. S., Lid.* at page 93 : 


e _ “A recent decision of the Court of Appeal holds that the in such cases are to be assessed 
at the date of the judgment or verdict in the plaintiff’s favour: See v. Alderton & Sons. Lid,;* 
but that does not mean that the cause of action accrues at that time. The observations of Lord God- 


dard, C J., in Sechs v. Miklos®, considerably limit the scope of Roseathal v. Alderton*, and should prices 
hereafter fall, the Courts will probably be faced with the task of reconciling Rosenthal v. rants Lid 
with the settled rule that damages, whether in contract or tort, are to be asscesed as at the 
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the accrual of the cause of action and that subsequent fuctuations upwards or downwards iftatea ` 
of the House of Lords in §. S. Celia v. S. S. Volturno!, particularly the speeches of Lord Bukmaster 
E Gf vers lio aut oles (aceon er lee alge” Gales e ee 
á and seld (such as Francs v. Gesdei?, where the damages are Dr eer as at thie dase:of the , 


breach. 
The qualification added by the Court of Appeal on the bailor’s right to elect 
to sue detinue, “at any rate where he was not aware of * the’ 


conversion a&the time ”, has also been commented upon by Paton on “ Bailment 
in the Common Law” at page 405, that on a strict historical basis, this qualification « 
is unnecessary, but the Courts have added it to prevent a plaintiff delaying his 
action in order to get the advantage of a rising market. 


In Sachs v. Milkos?, the Court of Appeal discussed the measure of s 
in a case that raised the point very neatly. In 1940 a bailor agreed with a bailoe 
that the latter should poil store his furniture in her house. In 1944, the 
bailee wished to get rid of the furniture and, after fruitless attempts to get in touch 
with the bailor, sold it. The furniture realised £13 at a public auction. In 1947 
the bailor sued for detinue and conversion, and the current value of the furniture 
was now assessed at A 115. Lord Goddard, C.J., (with whom Tucker, L.J., and 
Jenkins, J., con ) stated ‘‘ that the measure of is the same in conver- 
sion as in detinue, where the facts are only that a defendant has the goods ‘in his 
possession and could hand them over, and would not do so” and as a result the 
ey fall to be assessed as at the verdict or judgment. These observations 
of dard, C.J., were understood by Denning, J., in Beaman v. A. R. T. S. Lid.“ ag 
considerably limiting the scope of Rosenthal v. Alderton’. The following commen; 
on the case by Winfield on Tort, 6th Edition at page 442 may be noted with interest - 

“ It seems, however, that Rossatkal’s cass, simply laid down that where the plaintiff sues in detinut 
the same principle of assesment of damages applies whether the defendant refuses to return the goods 
because he has converted them or for some other reason fails to return the goods. This hardly war- 
rants the conclusion that the measure of damages is the same in detinue as in conversion. As we 
have seen the two actions are distinct in ther nature and purpose.” 

Paton on “ Bailment in the Common Law” at page 405 has the following 
comment to make on this position : 

“The Court reached a conclusion that was based on common sense and a desire to do justice 
to both parties, but in certain respects breaks new ground. The crucial question was : What was 
the plaintiff's loss ? What &>mage did he suffer by the wrongful act of defendant ? If the plaintiff 
knew or ought to have known in 1 of the defendant’s intention to sell, the would be justly 
calculated at £19. Ifhe did not ow, or ought not ee his goods were 
sold, then the should be assessed at £115. The case was remi to 

in order that the facts might be elucidated, See ak ee 

er factor. It was clear that the plaimtiff knew of the sale in January, 1946, but he did not begin 

the action till January, 1957. If the County Court Judge found that there was an undue delay in 

. bringing the action and that there had been a rise in price between 1946 and 1947, then allowance 

must be made. This point di of the criticism that a speculative element enters in e matter 
and that a shrewd plamtiff might attempt to take unfair advantage of a fluctuating market. 


Paton further states that this is an interesting decision, but a short survey of 
the cases shows that the earlier authorities, T with regard to conversion, 
are by no means clear. (Ses also Salmond on Torts, 11th Edition at page 347). ° 

The difficulty, however, arises when there is an increase in the value of the 
goods which are the subject-matter of the tort between the date of the tort and the 
date of the verdict or judgment and there is authority for the proposition that any 
increment in value due to the act of the defendant is not recoverable by the plaintiff. , 
Salmond thus summarises the position in his treatise on Torts ,11th Edition at page 
348 : 

“ If, on the other hand, where the property increases in value after the date of the conversion, 
a distinction has to be drawn. If the increase is due to the act of the defendant, the plaintiff has not 
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Heo it and his claim is limited to the original value of the chattel. Thus, in Murro v. Wilbmoti? 
the pMintiff in 1941 depđited a car in the defendant’s yard. In 1945, the defendant, after endeavour- 
ing without success to communicate with the plamtff, sold the car, having spent £85 on repairs 
necessary to put it into a sfleable state. L , J., assessed the value of the car at the date of the 
‘judgment as £120, but held “ that the defendant is entitled to credit, not from the point of view of 
i payment for t he has done, but in order to arrive at the true valuc of the which the plain- 
iff has lost ” : if se repairs had not been done the car could only have been sold for scrap”. ° 


It may be noted that Lynskey, J., approved of this statement of the law as 


enunciated in Salmond. A. 

Paton, however, in his ‘‘Bailment in the Common Law” points oft at page 412 
that there is a tendency to consider the merits of each case in order to reach a 
reasonable solution ; although the theoretical rule is that the defendant is entitled 
to credit, not as payment for what he has done, but rather to arrive at the true value 
of the property converted. He further points out that American cases also 
emphasise the state of mind of the tortfeasor. An innocent converter is allowed 
to deduct the value of his improvements, but one who knowingly commits conversion 
may be forced to pay damages for the value of the res in its improved state. This 
is justified on the ground that it was fair to award punitive damages where the 
wrong was wilful. 


Where, however, the increase in value is not due to the act of the defendant 
the plaintiff is also entitled to recover the extra value as special damage resulting 
from the conversion in addition to the original value of the property converted. 
The following passage from Paton at page 409 further elucidates this position : 


“ The plaintiff can always recover, in addition to the value of the pro , any special damage 
which the law does not regard as too remote. Thus if a carpenter's tools are converted, it 
has been held that he may recover their valuc and also special damages for the loss of employment. 
France v. Gaudet *, explained this decision on the ground that the defendant had some notice of the 
existing contract. Such special damage must be pleaded. 

If this rule is applied to fluctuations in value, the result is as follows : 

(a) If the value increases and is highest at the date of verdict, the result m the same as taking 
the test of the value at the time of verdict, for the plaintiff obtains the value at the time of conversion, 
and in addition the increase in value as ial damages. 3 

(6) If the value decreases, then the plaintiff can still secure the value at the time of conversion : 
he can claim no special damage and the defendant has no claim to reduce the damages. 


It is doubtful, however, whether the rule as to special damage should be applied to the question 
of fluctuations of value. There is some authority for it; but it cannot be ed as established. If 
it is accepted, the argument as to the date of the moment of calculating loses much of its 
practical importance. 

A commentator in the Harward Law Review?, states that in measuring for conversion 
the Courts started with the “ traditional but over simplified value at the time and place of the wrong ”. 
But where the goods are of such a nature that value fluctuates greatly the Courts have been 
prepared to depart from this rule. Thus in New York, where stock is concerned, the Courts allow 
the owner to recover the highest value to which the stock rose a reasonable time after he learnt of 
the conversion, the emphasis on the reasonable time being to prevent speculation by delaying unduly 
the initiation of the action. California allows the highest value reached between the date of the 
onversian and the time of trial. In Texas the highest mtermediate value is allowed in cases of wilful 
rane Oe gros ee iecncey ue only: the valne ai the date oF he convenon as agait a blatacleas 
defendant”. (See also Restatement of the Law, Volume on Torts, pages 650 and 643 and 927). 


And further at page 410 : 


“ The decisions Illustrate the way in which the merits of the defendant’s case have been allowed 
to determine the technical question of the method of calculating damages. In England, these consi- 
derations have not been discussed so openly, but their mfluence on decisions is seen in the judgment 
in Sechs v. Miklos‘, where the question of reasonable speed in ing the action was discussed and 
in Lord Atkin’s speech in Solloway v. Mi hlin*, where he finds delight in using a technical rule to 
award damages against the unjust steward.” 


It follows from the above that the position in law in regard to the measure of 
damages in an action for wrongful conversion is far from clear and the law in regard 
to the same cannot be said to be perfectly well settled. Whatever be the position 
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in regard to the same in actions for wrongful conversion, one thing is quite 
that in actions for wro detention the measure of es can only be the Value 
of the goods as at the date of the verdict or judgment. tort is complete the 
moment the goods are wrongfully con by the defendant and no question 
can awse in those cases of any continuing wrong. In a case of wrongful deteation. 
‘however, the cause of action may certainly arise the moment there*is a refusal by 
the defendant to re-deliver the goods on demand made by the plaintiff in that behalf, 
But even thagh the cause of action thus arises on a refusal to re-deliver the said 
goods to the pP\gintiff the wrongful detention of the goods is a continuing wrong and 
the wrongful detention continues right up to the time when the defendant re-delivers 
the goods either of his own volition or under compulsion of a decree of the Court. 
There is moreover this distinction between actions for wrongful conversion and 
those for wrongful detention that in the former the plaintiff abandons his title to 
the goods and claims damages from the defendant on the basis that the goods have 
been wrongfully converted by the defendant either to his own use or have been? 
wrongfully dealt with by him. In the latter case, however, the plaintiff asserts 
his title to the goods all the time and sues the defendant for specific delivery of the 
chattel or for re-delivery of the goods bailed to him on the basis that he has a title 
in those goods. ‘The claim for the re-delivery of the goods by the defendant to 
him is based on his title in those goods not only at the time when the action is filed 
but right up to the period when the same are re-delivered bythe defendant to him. 
The wrongful detention thus being a tort which continues all the time until the 
re-delivery of the goods by the defendant to the plaintiff, the only verdict or judgment 
which the Court can give in actions for wrongful detention is that the defendant 
do deliver to the plaintiff the goods thus wro y detained by him or pay in the 
alternative the value thereof which can only be ascertained as on the date of the 
verdict or judgment in favour of the plaintiff. 

Winfield thus enunciates the position in his treatise on Tort, 6th Edition, at 
page 414: i i 

“The significance of the date of the refusal of the plaintiff's demand is that the defendant’s 
failure to return the goods after that date becomes, and continues to be, wrongful, and damages are 
recoverable for wrongful ‘‘ detention ” after that date until the are returned or payment of thar 
value. The date of the defendant’s refusal cannot convert a claim for the return of the goods into a 

. claim for payment of their value at that date”. 

It is, therefore, clear that in actions for wrongful detention the plaintiff is en- 
titled on default of the defendant in re-delivering the goods to him, to payment 
in the alternative of the value of the goods thus wro y detained as at the date 
of the verdict or ju ent, in other words, at the date of the decree. We are, 
therefore, of opinion that the appellants were entitled to recover from the respondent 
the value of the said trucks which, as has been already stated, was Rs. 7,000 in the 
alternative, on default committed by the respondent in re-delivery of the same to 


the appellants. . 


The next question to consider is what damages are the appellants entftled to 
recover from the respondent by reason of ‘the wrongful detention of the said trucks 
from August 1, 1942, up to the date of the decree. It is well settled that in an action 
for wrongful detention the plaintiff is entitled besides the re-delivery of the chattel 
or payment of its value in the alternative, also to damages for such wrongful detention. 
There is however no definite criterion laid down by the decided cases as to what 
the measure of such damages should be. As was observed by Denning, L.J., in 
Strand Electric and Engineering Co., Lid.1: 

“ The question in this case is: What is the proper measure of damages for the deten- 
tion of ? Does it fall within the general rule that the plaint ff only recovers for the loss he has 
suffe or within some other, and if so what, rule ? It is strange that there is no authority this 
point in English law : but there is plenty on the analogous case of detention of land. Th rule there 
is that a wrongdoer, who the owner out of his land, must pay a fair rental value for it, even 
though the owner would not have been able to use it himself or to let it to an else. _ So also a 
wrongdoer who uses land for his own purpose without the owner’s consent, as, or ipstance for a fair 
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UN, or as -leave, must pay a reasonable hire for it, even though he has done no damage to 
g i. v. Westminster Brymbo Goal Company!. I sec no reason why the same prin- 
-ciple should not apply to detention of goods.” 


In that case certain portable switchboards were lent by the plaintiff to a Theatre 
, Go., pending the manufacture and installation by the plaintiffs of permanent switch- 7 
' boards. The hirfng out of portable switchboards was a normal part of the plaintiff’s 
business and reine was agreed between the plaintiff and the Theatre Co., on a subse- 
‘quent date that the company should pay to the plaintiff the hiring ch at a certain 
rate per week. Later on the defendant took possession of the thea and gave 
» instructions that nothing whatsoever must be removed, and the Theatre Co., dis- 
-claimed any nsibility for the plaintiffs hire equipment as from that date. The 
plaintiffs thereafter wrote a number of letters to the defendant demanding the return 
of their equipment but received neither their property nor any satisfactory reply, 
-and they issued a writ claiming the return of their equipment or its value, and damages 
fðr the period of its detention, which at the trial was shown to be for 43 weeks. The 
e that arose for consideration was what was the quantum of damages which 
e plaintiffs were entitled to recover and it was held that in an action in detinue 
o ofa chattel which the plaintiff, as part of his business, hires out to users, 
‘the plaintiff, if the defendant has during the period of detention made beneficial 
use of the chattel, i is entitled to recover as damages the full market rate of hire for the 
whole period of detention. After setting out the passage above quoted Denning, 
L.J., continued at page 254: 


“Tha made use of goods for his own purpose, then he must pay a reasonable hire 
Rahn OC MA ee O N AS It may be that the owner would not 


have used the goods himself, or that he had a substitute readily available, which he used without 
-extra cost to himself. Nevertheless the owner is entitled to a reasonable hire. If the 
` had asked the owner for permission to use the goods, the owner would be entitled to ask for a reason- 
- able remuneration as the price of his ioa, phe ieee cannòt be better:of. by domg wrong 
-than he would be by doing right. c must ore pay a reasonable hire.” 

Mr. B. Sen, who appeared on behalf of the respondent, urged before us on 
‘the authority of Andsrson v. Passman?, that as aes of the grievance is mere 
-unlawful detention, the damages will be nominal unless the plaintiff proves that 
he has suffered special damage. This position is, however, of no avail to the res- 
pondent because it cannot be said that the appellant’s grievance here is merely in 
regard to the wrongful detention of the trucks. The appellants in this instant case 
have also claimed to recover from the respondent future damages from the date 
of detention till the date of delivery of the trucks and apart from any claim laid in 
:special damages, these are damages which naturally flow from the wrongful act of 
the ndent and which the appellants would be entitled to recover in the event 
-of non-delivery of the trucks to them by the respondent. 


This is certainly not a case of nominal damages. As Earl of Halsbury, L.G., 
- pointed out in Owners of the Steamship “Medana”? v. Owners, Master and Crew of Light- 
ship” Comet? : . 
“the unlawful keeping back of what belanga ‘to anotier person js of itself a ground for real 
-damages, not nominal damages at all” 

e The quantum of damages may Te big or small but it does not make any difference 
to the principle. The principle of assessing the damages is the same and that is 
that where by the wrongful act of one man something belonging to another is either 
itself so injured as not to be capable of being used or is taken away so that it cannot 
be used at all, that of itself is a ground for damages‘. 


In the case before us the appellants were the owners of the two trucks and 
they used to hire out the same to others. Hiring out of the trucks was a regular 
business of theirs and if the said trucks had been re-delivered by the respondent 
-to them ji August 1, 1942, they would have immediately put the same to the user 
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viz., that of hiring them out to outsiders and earning thereby a certain soa by q 
way of rent for each truck per day. The appellants might not have been able to 
hire them out for every day of the period of wrongful deteation by the respondent 
viz., from A 1, 1942 to July 7, 1944. ~As the learned Judges of the High Court 
e hava , there might be days when the trucks would be out of use : there might | 
be days when the trucks would lie idle for repairs and overhaul arf so forth ; that 
would only go to reduce the number of days for which the appellants would be 
entitled to er the damages for such wrongful detention. If the learned Judges ° 
of the High Wourt had on taking all the circumstances into consideration arrived 
at the figure of Rs. 5,953 as the amount of hire which could have been reasonably . 
earned by the appellants in the event of the re-delivery of the trucks by the res-- 
ndent to them on August 1, 1942, their judgment in this behalf could not have 
successfully impeached. What they did, however, was to confine the appellants’ 
claim to Rs. 5,953 on the ground that the appellants had claimed that amount in 
the first instance and had paid the Court-fee on the same. They, therefore, took 
it that that sum of Rs. 5,953 represented a fair amount of damages for wrongful 
detention of the trucks according to the appellants. 


We are of opinion that the High Court was clearly in error in adopting this. 
basis for the award of damages. The payment of Court-fee stamp on Rs. 3:953 
was certainly not conclusive against the appellants because on its being pointed’ 
out by the Office of the Registrar, the appellants paid an additional Court-fee stamp 
of Rs. 1,27g-11-0 on February 28, 1945, and that was done because the appellants 
did not confine their claim merely to the said sum of Rs. 5,953. If, according to 
the judgment of the learned Judges of the High Court the appellants were entitled 
to for the wrongful detention of the said two trucks at the rate of Rs. 17 
per day truck from August 1, 1942 to July 7, 1 they ought to have made a. 
reasonable calculation of the number of days for which the trucks would have been 

ut to use by the appellants and awarded damages to the appellants accordingly. 
is, however, they failed to do. 


In our opinion, the appellants are entitled to recover such damages from the 
respondent at the rate of Rs. 17 per truck per day for such reasonable period bet- 
ween August 1, 1942 to July 7, 1944, for which the appellants would tase i 
Out the trucks to outside parties. The trucks were in a fairly good running con-- 
dition but were old models of 1938 and it will be quite reasonable to hold that th 
would have been in commission approximately te one year during that period. 
Calculating the hire of these trucks at the rate of Rs. 17 per truck per day the total 
amount of damages which the appellants would be entitled to recover from the: 
respondent works out at Rs. 12,410. The appellants would therefore be entitled 
to recover over and above the sum of Rs. 5,953 already awarded to them by the- 
High Court an additional sum of Rs. 6,457 by way of damages for wrongful de- 
tention, of the said trucks by the respondent. 


We accordingly allow this appeal and pass in favour of the appellants, in’addition. 
to the enhanced decree which they have already obtained from the High Court, 
a decree against the respondent for Rs. 3,500 being the appreciated value of the- 
-said trucks together with interest thereon at 2 per cent. annum from July 7, 1944, 
till this date as also for a sum of Rs. 6,457 by way of additional damages for wrongful . 
detention of the said trucks, additional proportionate costs both in the trial Court as. 
well as in the High Court as also the costs of this appeal, subject of course to the- 
payment of additional Court-fee for the excess amount awarded hereby. The 
whole of the decretal amount as above will carry further interest at the rate of 6 per- 
cent. per annum from this date till payment. 


Appeal allowed. 


> F hkh 
: F] SRI VÉNKATARAMANA DEVARU 0. STATE OF MYSORE (Venkatarama Aiyar, J.). 109 
, `‘ e SUPREME COURT OF INDIA. 
. [Civil Appellate Jurisdiction.] 
Present :—S. R. Das, Chisf Justice, T. L. VENKATARAMA Aryar, S. J. Imam, 
- A. K. Sarxar AND Vivian Boss, JJ. Bs 


Sri Venkataramana Devaru and others .. Appellants* 

s D. 
State of Mysore and others ee ae an 

Madras Tompls Entry Authorization Act (V of 1947), section itutional validity—Sri Venkata- 
remana Tangle € Moolky—. temple and dancminatonal Constitution of India (1950), Artids 
a6 (b) is subject to and contr by Article 25 (2) (b)—“‘Adatters of religion’’—Scope. 


The Sri Venkataramana Templet Moolky iz o public temple ay defined m iectioa $ (2) of Madras 
e Eatry Authorization. Act (V of 1947): temple is a denominational temple founded 
for benefit of the Gowda Saraswath . 

Matters of religion in Article 26 (b) of the Constitution of India include even practices which 
arc regarded by the community as part of its religion. 

The right of a religious denomination to its own affairs in matters of religion guaranteed 
under Arti epg e Constitution of India is subject to and can be controlled by, a law protected 
by Article 25 (e) (b), throwing open a Hindu pubic temple to all classes and sections of Hindus 
and section 3 of thc Madras Temple Entry Authorizanon Act is a law protected by Article 25 
(a) (b) of the Constitution. % 

Appeal from the Judgment and Order, dated the 11th April, 1956, of the Madras 


m 


High Court in Appeal No. 146 of 1952, arising out of the Judgment and Decree, 
dated the gist March, 1951, of the Court of the Subordinate Judge, South Kanara, 


in inal Suit No. 24 of 1949. 
M. K. Nambiar, Senior Advocate (f. L. Nayak, Advocate and 7. B. Dada- 
chanji, S. N. , Remeshwar Nath and P. L. Vokra, Advocates of Messrs. Rajinder 


Narain & Co., with him), for Appellants in C.A. No. 403 of 1956 and Respondents 
in Special Leave Petition No. 327 of 1957. 

C. K. Dap , Solicitor-General of India (B. R. L. Iyengar and T. M. Sen, 
Advocates, with him), for Respondents in C.A. No. 403 of 1956 and Petitioner in 
Special Leave Petition No. 327 of 1957. 

The Judgment of the Court was delivered by 

Venkatarama Aiyar, 7.—The substantial question of law, which arises for deci- 
sion in this appeal, is whether the right of a religious denomination to manage its 
own affairs in matters of religion guaranteed under Article 26 (b) is subject to, and 
can be controlled by, a law protected by Article 25 (2) (b), throwing open a Hindu 
public temple to all classes and sections of Hindus. 


In the District of South Kanara which formed until recently part of the State 
of Madras and is now comprised in the State of Mysore, there is a group of three villa- 
ges, Mannampady, Bappanad and Karnad collectively known as Moolky Petah ; and 
in the village of Mannampady, there is an ancient temple dedicated to Sri Venkata- 
ramana, renowned for its sanctity. It is this institution and its trustees, who are the 

* appellants before us. The trustees are all of them members of a sect known as Gowda 
Saraswath Brahmins. It is said that the home of this community in the distant past 
was Kashmir, that the members thereof nan agate thence to Mithila and Bihar, and 
finally moved southwards and settled in the region around Goa in sixty villages. 
They continued to retain their individuality in their new surroundings, spoke a 
sheet of their own called konkani, married only amongst themselves, and wor- 
shi idols which they had brought with them. Subsequently, owing to perse- 
cution by the Portuguese, they migrated further south some of them settling at 
Bhatkal and others in Cochin. Later on, a chieftain who was ruling over the Moolky 
area brought five of these families from Bhatkal, settled them at Mannampady, | 
je i a a 


* Civil Appeal No. 403 of 1955 wigh 8th November, 1957. 
Petition for Special Leave to Appeal No. 327 of 1937. 
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erected a temple for their benefit and installed their idol therein, which cale to 1 
be known as Tirumalaivaru or Venkataramana, and endowed lands therefor. In 
course of time, other families of Gowda Saraswath Brahmirfs would appear to have 
settled in the three villages constituting Moolky, and the temple came to be managed 
by nftmbers of this community residing in those villages., 5 ¢ . 

In 1915, a suit O.S. No. 26 of 1915 was instituted in the Court of the Subordinate 
Judge of Sogth Kanara under section 92 of the Code of Civil Procedure for framing a’ 
scheme for A temple. Exhibit A-6 is the decree passed in that suit. It begins by 
declaring tha 

“Shri Venkatramana le of Moolky situated in the village of Mannampedy Madisal 
Manganc, Mangalore taluk, aan ancient ifistitution belonging to the Gowda Sissel Brabmin 
community, 1.4., the community to which the parties to the suit belong residmg in the Moolky 
Petah, oe villages of Bappanad, Karnad and Mannampady according to the existing survey 


Clause 2 of the decree vests the general control and ent of the affairs of the 
temple, both secular and religious, in the members of t community. Clause 3 
provides for the actual management being carried on by a Board of Trustees to be 
elected by the members of the community aforesaid from among themselves. Then 
follow elaborate provisions relating to pr tion of register of electors, con- 
vening of meetings of the general body and holding of elections of trustees. This 
decree was on March g, 1921, and it is common ground that the temple 
has ever since been managed in accordance with the provisions of the scheme 
contained therein. 

This was the position when the Madras Temple Entry Authorization Act (V of 
1947), hereinafter referred to as the Act, was passed by the Legislature of the 
Province of Madras. It will be useful at this ee orerou e relevant provisions of 
the Act, as itis the validity of section 3 thereof that is the main point for determina- 
tion in this appeal. The Preamble to the Act recites that the policy of the Provincial 
Government was 

‘í to remove the disabilities imposed by custom or on certain classes of Hindus against 
entry into Hindu temples ın the Payne which are opea D the general Hindu public ”. 

Section 2 (2) defines a temple as 


“* place by whatever name known, which is deidcated to or for the benefit of or used as of right 
by the Hindu community in general as a place of public religious worship.” 
Section 3 (1) enacts that, : 

“Notwithstanding any law, custom or usage to the contrary, persons belonging to the excluded 
classes shall be entitled to enter any Hindu temple and offer worship therein in the same manner 
and to the same extent as Hindus in general ; and no member of any excluded class shall, by reason 
anly of such entry or ip, whether before or after the commencement of this Act, be deemed to 
have committed any actionable wrang or offence or be sued or prosecuted therefor.” 


Section 6 of the Act provides that, 7 

“If any question arises as to whether a place is or is not a temple as defined im this Act, the question 
shall be referred to the Provincial Government and their decmon shall be final, subject however 
to any decree pamed by a competent civil Court in a suit filed before it within six months from the 
date of the decision of the Provincial Government "’, : . 
It is the contention of the appellants—and that, in our opinion, is well-founded— 
that the true intent of this enactment as is manifest in the above provisions was 
to remove the disability imposed on Harijans from entering into temples, which 
were dedicated to the Hindu public generally. 

Apprehending that action might be taken to put the provisions of this Act ° 
in o tion with reference to the suit temple, the trustees thereof sent a memorial 
to the Government of Madras claiming that it was a private temple belongi 
exclusively to the Gowda Saraswath Brahmins, and that it therefore did not fail 
within the purview of the Act. On this, the Government passed an ordeg on June 
25, 1948, Exhibit B-13, that the-temple was one which was open to all Hindus gene- 
rally, and that the Act would be applicable to it. Thereupon, the trustees filed the suit 
out of which the present appeal arises, for a declaration that the Sri Venkataramana 
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temple at Moolky was not a temple as defined in section 2 (2) of the Act. It was 
oe in the plaint that the temple was founded for the benefit of the Gowda Saras- 
wath Brahmins in Moelky Petah, that it had been at all times under their manage- 
ment, that they were the followers of the Kash? Mutt, and that it was the head of the 


. Muttthat ormed various religious ceremonies in the temple, and that the® other. 


communities h&d no rights to worship therein. The plaint was filed on February 8, 
1949. On July 25, 1949, the Province of Madras filed a written statement contesting 
theclaim. Between these two dates, the Madras Legislature had enacte@l the Madras 
Temple Entry Authorisation (Amendment) Act (XIII of 1949),4mending the 
definition of ‘temple’ in section 2 (2) of Act V of 1947, and making consequential 
amendments in the Preamble and in the other provisions of the Act. According to 
the amended definition, a temple is 

“ a place which is dedicated to or for the benefit of the Hindu community or any section, 
thereof as a place of public religious worship ”. 
This Amendment Act came into force on June 28, 1949. In the written statement 
filed on July 25, 1949, the Government denied that the temple was founded exclu- 
sively for the benefit of the Gowda Saraswath Brahmins, and contended that the 
Hindu public generally had a right to worship therein, and that, therfore, it fell within 
the definition of temple as ori y enacted, It further pleaded that, at any rate, 
it was a temple within the definition as amended by Act XIII of 1949, even if it was 
dedicated for the benefit of the Gowda Sarswath Brahmins, inasmuch as they were 
a section of Hindu community, and that, in consequence, the suit was liable to be 
dismissed 


On January 26, 1950, the Constitution came into force, andthereafter on Febru- ` 
ary 11, 1950, the plaintiffs raised the further contention by way of amendment of 
the plaint that, in any event, as the temple was a denominational one, they were 
entitled to the protection of Article 26, that it was a matter of religion as to who were 
entitled to take in worship in a temple, and that section 3 of the Act in so far as 
it provided for the fnmcitution being thrown open to communities other than Gowda, 
Saraswath Brahmins, was repugnant to Article 26 (b) of the Constitution and 
was, in consequence, void. 


On these pleadings, the parties went to trial. The Subordinate Judge of South 
Kanara, who tried the suit, held that though the temple had been originally founded 
for the benefit of certain immigrant families of Gowda Saraswath Bra imins, in 
course of time it came tb be resorted to by all classes of Hindus for worship, and that 
accordingly it must be held to bea temple even according to the definition of 
‘temple’ in section 2 (2) of the Act, as it originally stood. Dealing with the conten- 
tion that the plaintiff had the right under Article 26 (b) to exclude all persons other 
than Gowda Saravak Brahmins from worshipping in the temple, he held that 
“matters of religion” in that Article had reference to religious beliefs and doctrines, 
and did not include rituals and ceremonies, and that, in any event Articles 17 and 
25 (2) which had been enacted on grounds of high policy must prevail. He accor- 
dingly dismissed the suit with costs. Against this decision, the plaintiffs preferred - 
an appeal to the High Court of Madras, A.S. No. 145 of 1952. 


It is now necessary to refer to another litigation inter partes, the result of which 
has a material bearing on the issues which arise for determination before us. In 1951, 
the Madras Legislature enacted the Madras Hindu Religious and Charitable Endow- 
ments Act (XIX of1951) vesting in the State the power of superintendence 
and control of temples and Mutts. The Act created a hierarchy of officials to be 
appointed by the State, and conferred on them enormous powers of control and even 
management of institutions. Consequent on this erly a number of writ appli- 
cations were filed in the High Court of Madras challenging the validity of the provi- 
sions therein as repugnant to Articles 19, 25 and 26 of the Constitution, and one of 
them was Writ Petition No. 668 of 1951 by the trustees of Sri Venkataramana 
Temple at Moglky. They claimed that the institution being a denominational one, 
it had a right under Article a) to manage its own affairs in matters of religion, 
without interference from any 6utside authority, and that the provisions of the Act 
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were bad as violative of that right. By its judgment, dated December 13, 195 ly the 
High Court held that the Gowda Saraswath Brahmin community was a section of the 
Hindu public, that the Venkataramana Temple at Moolkye was a denominational 
temple founded for its benefit, and that many of the provisions of the Act infringed , 
ethe r&zht granted by Article 26 (b) and were void. Vide Devaraja Shenoy v. State of 
` Madras}, Against this judgment the State of Madras preferred aif appeal to this 
Court, Civil Appeal No. 15 of 1953, but ultimately, it was withdrawn and dismissed. 
on Septemb 30, 1954. It is the contention of the appellants that by reason ofthe 
decision giverin the above proceedings,which were inter partes, the issue as to whether 
the temple is a denominational one must he held to have been concluded in their 


favour. 


To resume the history of.the present litigation : Subsequent to the dismissal 
of Civil Appeal No. 15 of 1953 by this Court the appeal of the plaintiffs, A.S. No. 
145 of 1952, was taken up for hearing and on the application of the appellants; 
the proceedings in the writ petition were admitted as additional evidence. On a 
review of the entire materials on record, including those relating to the proceedings 
in Writ Petition No. 668 of 1951, the learned Judges held it established that the Sri 
Venkataramana Temple was founded for the benefit of the Gowda Saraswath Brah- 
min community, and that it was therefore a denominational one. Then, dealing with 
the contention that section 3 of the Act was in contravention of Article 26 (6), they 
held that as a denominational institution would also be a public institution, Article 
25 (2) (b) applied, and that, thereunder, all classes of Hindus were entitled to enter 
into the temple for worship. But they also held that the evidence established that 
there were certain religious ceremonies and occasions during which the Gowda 
Saraswath Brahmins alone were entitled to participate, and that that right was protec- 
ted by Article 26 (b). They accordingly reserved the rights of the appellants to 
exclude all members of the public during fhose ceremonies and on those occasions, 
and these were specified in the decree. Subject to this modification they dismissed 
the appeal. Against this judgment the plaintiffs have preferred Civil Appeal No. 
403 of 1956 on a certificate granted by the High Court. 


There is also before us Petition No. 327 of 1957 for leave to appeal under 
Article 136. That has reference to the modifications introduced by the decree of 
the High Court in favour of the appellants. It must be mentioned that while the 
appeal was pending, there was a reorganisation of the States, and the District of 
South Kanara in which the temple is situated, was included in the State of Mysore. 
The State of Mysore has accordingly come on record in the placeof theState of 
and is contesting this appeal, and it is that State that has now applied for leave to 
appeal against the modifications. The application is very much out of time, and Mr. 
M. K. Nambiar, for the appellants, vehemently opposes its being entertained at this 
stage.: It is pointed out that not merely had the State of Madras not filed any applica- 
tion for leave to appeal to this Court against the decision of the Madras High Court 
but that it accepted it as correct and actually opposed the grant of leave to the appel- 
lants on the ground that the points involved were pure questions of fact, that no 
substantial question of law was involved, and that the judgment of the High Court 
had recognised the rights of all sections of the Hindu public. It is ed that when 
a party acquiesces in a judgment and deliberately allows the time for filing an ap 
to lapse, it would not be a sufficient ground to condone the delay that he has subse- 
quently changed his mind arid desires to prefer an appeal. The contention is clearly 
sound, and we should have given effect to it, were it not that the result of this litiga- 
tion would affect the rights of members of the public, and we consider it just that the 
matter should be decided on the merits, so that the controversies involved might be 
finally settled. We have accordingly condoned the delay, and have heard counsel on 

-~ this application. In view of this, it is unnecessary to consider the questions discussed 
at the as to the scope of Article 132, who are entitled to appeal on thg strength 
of a certificate granted under that Article, and the forum in which the appeal should 
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ý be lodged. It is sufficient to say that in this case no appeal, was, in fact, filed by 
the respondent. . 


Qp the arguments addressed before us, the following questions fall to be eleci- p 
ed: 


-d 


; (1) Is the Sri Venkataramana Temple, at Moolky, a temple, as defined in 
“section 2 (2) of Madras Act V of 1947? : 


(2) If it is, is it a denominational temple ? 


(3) If it is a denominational temple, are the plaintiffs entitled to exclude all 
Hindus other than Gowda Saraswath Brahmins from entering into it for worship, 
on the ground that it is a matter of religion within the protection of Article 26 (b) of 
the Constitution ? j 


(4) If so, is section 3 of the Act valid on the ground that it is a ee ped 


by Article 25 (2) (6), and that such a law prevai against the right conferred by 
Article 26 (b); and 


(5) Ifsection g of the Act is valid, are the modifications in favour of the 
appellants made by the High Court legal and proper ? 

On the first question, the contention of Mr. M.K. Nambiar, for the appellants, 
is that the temple in question is a private one, and therefore falls outside the purview 
of the Act. This plea, however, was not taken anywhere in the pleadings. The plaint 
merely alleges that the temple was founded for the benefit of the Gowda Saraswath 
Brahmins residing in Moolky Petah. There is no ayerment that it is a private 
temple. It is true that at the time when the suit was instituted, the definition of 
‘temple’ as it then stood, took in only institutions which were dedicated to or for the 
benefit of the Hindu public in general, and it was therefore sufficient for the plaintiffs 
to aver that the suit temple was not one of that character, and that it would have 
made no difference in the legal position whether the temple was a private one, or 
whether it was intended for the benefit of a section of the public. But then, the 
Legislature amended the definition of ‘temple’ by Act XIII of 1949, and brought 
within it even institutions dedicated to or for the benefit of a section of the public; 
and that would have comprehended a temple founded for the benefit of the aude 
Sarswath Brahmins but not a private temple. In the written statement which was 
filed by the Government, the amended definition of ‘temple’ was in terms relied on 
in answer to the claim of the plaintiffs. In that situation, it was necessssry for the 
plaintiffs to have raised the plea that the temple was a private one, if they intended to 
rely on it. Far from putting forward such a plea, they accepted the stand taken by the 
Government in their written statement, and simply contended that as the temple 
was a denominational one, they were entitled to the protection of Article 26 b) 
Indeed, the Subordinate Judge states in para.1g of the judgment that it was admitted 
by the plaintiffs that the temple came within the purview of the definition as amended 
by Act XIII of 1949. i 


Mr. M. K. Nambiar invited our attention to Exhibit A-2, which isa copy of an 
° award, dated November 28, 1847, wherein it is recited that the temple was originally 
founded for the benefit of five families of Gowda Sarswath Brahmins. He also referred 
us to Exhibit A-6, the decree in the scheme suit, O.S. No. 26 of 1915, wherein it was 
declared that the institution belonged to that community. He contended on the basis 
e of these documents and of other evidence in the case that whether the temple was 
a private or public institution was purely a matter of legal inference to be drawn 
from the above materials, and that, nothwithstanding that the point was not taken 
in the pleadings, it could be allowed to be raised as a pure question of law. We are 
unable to agree with this submission. The object of requiring a party to put 
forward his pleas in the pleadings is to enable the Opposite party to controvert them 
and to adduce évidence in support of his case And it would be neither legal nor 
just to refer to evidence adduceg with reference to a matter which was actually in 
issue and on the basis of that evidence; to come to a eee | on a matter which was 
not in issue, and decide the rights of parties on the basis of that finding. We have 
8—15 
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: 2 i 
accordingly declined to entertain this contention. We hold, agfeeing with the Courts 
below, that the Sri Venkataramana Temple at Moolky is a public temple, and that 
it is within the operation’ of Act V of 1947. . 

i (a) The next question is whether the suit temple is a denggninationil insti-. 
tution. th the Courts below have concurrently held that at the inception the 
temple was founded for the benefit of Gowda Saraswath Brahmins; but the Sub-, 
ordinate JiWge held that as in course of time public endowments came to be made 
to the temple and all classes of Hindus were taking part freely in worship therein, 
it might be presumed that they did so as a matter of right, and that, therefore, the 
temple must be held to have become dedicated to the Hindu public generally. The 
learned Judges of the High Court, however, came to a different conclusion. They 
followed the decision in Devarqja Shsonoy v. State of Madras! and held that the 
temple was a denominational one. The learned Solicitor-General attacks the correct- 
ness of this finding on two grounds. He firstly contends that even though the temple 
might have been dedicated to the Gowda Sarswath Brahmins, that would make it 
only a communal and not a denominational institution, unless it was established that 
there were religious tenets and practices special to the community, and that that 
had not been done. Now, the facts found are that the members of this community 
migrated from Gowda Desa first to the Goa region and then to the south, that they 
carried with them their idols, and that when they were first settled in Moolky, a 
temple was founded and these idols were installed therein. We are therefore concerned 
with the Gowda Sarswath Brahmins not as a section of a community but as a sect 
associated with the foundation and maintenance of the Sri Venkataramana Temple, 
in other words, not as a mere denomination, but as a religious denomination. From 
the evidence of P.W.1, it appears that the Gowda Saraswath Brahmins have three gurus 
that those in Moolky P are followers of the head of the Kashi Mutt and that it is 
he that performs some of the important ceremonies in the temple. Exhibit A is a 
document of the year 1826-27. t shows that the head of the Kashi Mutt settled 
the disputes among the Arc and that they agreed to do the puja under his 
orders. The uncontradicted evidence of P.W. 1 also shows that during certain 
religious ceremonies, persons other than Gowda Saraswath Bahmins have been 
wholly excluded. This evidence leads irresistibly to the conclusion that the temple is 
a denominational one, as contended for by the appellants. 


The sécond ground urged on behalf of the ndent is that the evidence dis- 
closes that all communities had been freely admitted into the temple, and that tho 
P.W.1 stated that persons other than Gowda Saraswath Brahmins could enter aay 
with the permission of the trustees, there was no instance in which such permission 
was refused. It was contended that the inference to be drawn from this was that the 
Hindu public erally had a right to worship in the temple. The law on the sub- 
ject is well-settled. When there 1s a question as to the nature and extent of a dedica- 
tion of a temple, that has to be determined on the terms of the deed of endewment if 


_that is available, and where it is not, on other materials legally admissible ; and proof 


of long and uninterrupted user would be cogent evidence of the terms thereof. ere, 
therefore, the original deed of endowment is not available and it is found that all - 
are freely worshipping in the temple without let or hindrance, it would be a ° 
roper inference to make that they do so as a matter of right, and that the original 
Pandagon was for their benefit as well. But where it is proved by production of the 
deed of endowment or otherwise that the ori dedication was br the benfit of a 
particular community, the fact that members of other communities were allowed freely e 
to worship cannot lead to the inference that the dedication was for their benefit 
as well. For as observed in Babu B Din v. Gir Har Saroop', “it would not in 
general be consonant with Hindu sentiments or practice that worshippers should be 
turned away.” On the findings of the Court below that the foundation was originally 
for the benefit of the Gowda Saraswath Brahmin community, the factethat other 
classes of Hindus were admitted freely into the temple would not Have the effect of 
enlarging the scope of the dedication into one for the public generally. *On a consi- 
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deration of the evidence, we see no grounds for differing from the finding given by the 
learned Judges in the Gourt below that the suit temple is a denominational temple 
founded for the benefit of the Gowda Saraswath Bahmins, supported as it is by the 
.conclugion reached by another Bench of learned Judges in Devaraja Shenoy v. State of 
Madras, In this view, there is no need to discuss whether this issue is res judicata 
by reason of the decision in Writ Petition No. 668 of I951. 


` (3) On the finding that the Sri Venkataramana Temple at Moolky is a 


_ denominational institution founded for the benefit of the Gowda Saraswath Brah- 


mins, the question arises whether the appellants are entitled to exclude other commu- 
nities from entering into it for worship on the ground that it is a matter of religion 
within the protection of Article 26 (b). Itis argued by the learned Solicitor-General 
that exclusion of persons from entering into a temple cannot ipso facto be regarded as a 
matter of religion, that whether it is so must depend on the tenets of the particular 
oR which the institution in question represents, and that there was no such proof 
in the present case. Now, the precise connotation of the expression “matters of 
religion” came up for consideration by this Court in The Commissioner, Hindu Religious 
Endowments, Madras v. Sri Lakshmindra Thirtha Swamtar of Sri Shirur Muti?, and it was 
held therein that it embraced not merely matters of doctrine and belief ini 
to the religion but also the practice of it, or to putit in terms of Hindu theology, not 
merely its Gnana but also its Bhakti and Karma y a The following observations of 
Mukherjea, J., (as he then was) are particularly apposite to the present discussion : 
“ In the first what constitutes the casential of a religion is primarily to be ascertain 
with reference to A peril an of that religion itself. Free teen of any religious sect of the Hinde 
prescribe that offerings of food should be given to the idol at particular hours „that periodical 
ceremonies should be performed in a certain way at certain periods of the year or t there should 
Sigh Cl hia Stir nets Sateen 
Te. e mere vO. or 
T or the use of marketable an stor would ne saab em ae i 
of a commercial or economic character ; all of them are religious practices and should be regard 


It being thus settled that matters of religion in Article 26 (b) include even 
practices which are regarded by the community as part of its religion, we have now 
to consider whether exclusion of a person from entering into a temple for worship 
is a matter of religion according to Hindu ceremonial law. There kas been diffe- 
rence of opinion among the writers as to whether image worship had a place in the 
religion of the Hindus, as revealed in the Vedas. On the one hand, we la hymns 
in praise of Gods, and on the other, we have highly philosophical passages in the 
Upanishads describing the Supreme Being as omnipotent, omniscient and omni- 
present and transcending all names and forms. When we come to the anas, 
we find a marked change. The conception had become established of Trinity of 
Gods, Brahma, Vishnu and Siva as manifestations of the three aspects of creation, 
preservation and destruction attributed to the Supreme Being in the Upanishads, 
as, for example, in the following passage in the atttirlya Upanishad, Brigu Valh, 
First Amuvaka : 

» “That from which all beings are born, by which they live and into which they enter and merge.” 
The Gods have distinct forms ascribed to them and their worship at home and in 
temples is ordained as certain means of attaining salvation. These injunctions 
have had such a pee hold over the minds of the people that daily worship of. 
the deity in temple came to be regarded as one of the obligatory duties of a Hindu. 
“It was during this period that a a were constructed all over the country dedica- 
ted to Vishnu, Rida Devi, Skanda, Ganesha and so forth, and worship in‘the tem- 
ple can be said to have beecome the practical religion of all sections of the Hindus 
ever since, With the growth in importance of temples and of worship therein, more 
and more agtention came to be devoted to the ceremonial law relating to the cons- 
truction of temples, installation of idols therein and conduct of worship of the deity, 
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and numerous are the treatises that came to be written for its exposition. These are 
mown as Agamas, and there are as meny as 28 of them relating to the Salsa temples, 
the most AA of them being the Kamikagama, the Karanagama and the Suprabhe- 
* dagama, while the Vikhanasa and the Pancharaira are the chief Agamas of the Vi . 
These Agamas contain elaborate rules as to how the temple is to be constructed, where 
the principal deity is to be consecrated, and where the other Devgias are to be installed 
and where the several classes of worshippers are to stand and worship. The following’ 
passage from ‘the judgment of Sadasiva Aiyar, J.» in Gopala Muppanar v. Subramania 
Atyar!, gives a summary of the prescription contained in one of the Agamas : 
“ In the Nirvachanapaddhathi it is seid that Sivadwijas should worship in the 


Garbhagribam, 
Brahmins from the ante chamber or Sabah Mantabham, Kshatriyas, Vysias and Sudras from the 
tabham, the dancer and the musician from the Nrithamantabham cast of the Mahamanta- 


Mahaman 
bham and that castes yet lower in scale should content themselves with the sight of the Gopuram.’” 
The other Agamas also contain similar rules. 


According to the Agamas, an image becomes defiled if there is any departure or 
violation of any of the rules relating to worship, and purificatory ceremonies (known 
as Samprokshana) have to be laa peer for resto the sanctity of the shrine.» Vide 

judgment of Sadasiva Aiyar, J., Gopala M v. Subramania Alyar,! 
Tn Sankaralinga Nadan v. Raja Rao Dora’, it was held by the Privy Council 
affirming the judgment of the Madras High Gourt that a trustee who agreed to 
admit into the temple persons who were not entitled to worship therein, according 
to the Agamas and the custom of the temple was guilty of breach of trust. Thus, 
ander the ceremonial law pertaining to temples, who are entitled to enter into them 
for worship and where they are entitled to stand and worship and how the worship 
is to be conducted are all matters of reljgion. The conclusion is also implicit in 
Article 25 which after declaring that all persons are entitled freely to profess, practise 
and propagate ee enacts that this should not affect the operation of any law 
throwing T ari du religious institutions of a publiç character to all classes and 
sections of Hindus. We have dealt with this question at some length in view of the 
argument of the learned Solicitor-General that exclusion of persons from temple has , 
not been shown to be a matter of religion with reference to the teneta of Hinduism. 
We must accordingly hold that if the rights of the appellants have to be determined 
solely with reference to Article 26 (b), then section 3 of Act V of 1947, should be held 


to be bad as infringing it. 
(4) That brings us on to the main a aay for determinations in this appeal, 
whether the right guaranteed under Article 26 (b) is ge evel to a law oy ees by 


Article 25 (2) (d) throwing the suit tem er open to sections of 
Hindus. We must now examine closely the terms of the two Ae: Article 25, 


omitting what is not material, is as follows : 

3 " (1) Subject to public order, morality and health and to the otber provisions of ghus Part, all 
persons are equally entitled to freedom of conscience and the right to freely profess, Practise and 
propagate religion. 

(2) Sohne 1 this article shall affect the operation of any existing law or prevent the State 
any jaw-—— e 


tip ie ala pveltare stil etal oc PE, Sous lot EEE titu tio: 
‘of a sea lt TS all classes and sections of Hindus’’. ii = 
„Article 26 runs as follows: , 


“ Subject to public order, morahty and health, every religious denomination or any section 
thereof shall have the right— 
(a) to establish and maintain institutions for religious and charitable purposcs ; 


(b) to manage its own affairs in matters of religion ; 
(c) to own and acquire movable and immovable property ; and 5 
(d) to administer such property in accordance with law.” £ 


wo 
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We have held that matters of religion in Article 26 (b) include the right to ex- 


p clude persons who are not entitled to participate in the worship according to the 


tenets of the institution. Under this Article, therefore, the appellants would be 

entitled to exclude all persons other than Gowda Saraswath Brahmins from ‘entering 

into’the temple for worship. Article 25 (2) (b) enacts that a law throwing open ublic 
. templ& to all classes of Hindus is valid. ‘The word ‘public’ includes, in its ordi 


acceptation, anf section of the public, and the suit temple would be a public insti- ue 


tution within Article 25 (2) (b), and section 3 of the Act would therefore be within 
“its protection. Thus, the two Articles appear to be ap tly in conflict, Mr. M. K. 
Nambiar contends that this conflict could be aoe if the expressidn “‘religious 
institutions of a public character” is understood as meaning institutions dedicated. 
to the Hindu community in general, though some sections thereof might be excluded 
by custom from entering into them, and that, in that view, denominational institu- 
tions founded for the benefit of a section of Hindus would fall outside the purview 
gf Article 25 (2) (b) as not being dedicated for the Hindu community in general. 
‘He sought support for this contention in the law relating to the entry of excluded. 
classes into Honda temples and in the history of legislation with reference thereto, in 
Madras. 

According to the Agamas, a public temple enures,-where it is not roved to 
have been founded for the benefit of any particular community, for the efit of 
all Hindus including the excluded classes. But the extent to which a person might 

ticipate in the worship therein would with the community in which he was 

rn. In Venkatachalapathi v. Sybi- gaya, the following statement of the law was 
quoted by the learned Judges with apparent approval : y 

‘Temple, of course, is intended for all castes, but there are reatnctions of entry. Pariahs cannot 

go into the court of the temple even. Sudras and Banryas can go into the hall ofthe temple. Brah- 

mins can go into the holy of the holies.” 


In Gopala Muppanar v. Subramania Aiyer*, Sadasiva Aiyar, J., observed as, 
follows at page 258: ` 
“It is clear from the above that Jes were intended for the worahip of le belongi 
all the four castes without exception. Bon OI ETE not wholly left out of Tencfiis anole 
worship, their mode of worship being however made subject to severe restrictions as they could not 
pass beyond the Dwajastambam ( some times not beyond the temple outer gate)and they could 
not have a sight of the images other than the procession images brought out at the times of festivals.’” 
The true poo therefore, is that the excluded classes were all entitled to the 
benefit of the dedication, though their actual participation in the worship was insig- 
nificant. It was to ea ove’ this anomaly that legislation in Madras was directed 
for near a decade. First came the Malabar Temple Entry Act (Madras Act XX of 
1938). Its object was stated to be “to remove the disabilities imposed by custom and 
i baie bie certain classes of Hindus in respect of their entry into, and offering worship 
in, Hindu temples.” Section 2 (4) defined ‘temple’ as “a place which is used as a 
place of public worship by the Hindu community generally except excluded classes. . 
.., Sections 4 and 5 of the Act authorised the trustees to throw such temples open to 
persons Deonna ee the excluded classes under certain conditions. This Act ex- 
tended only to District of Malabar. .Next came the Madras Temple Entry 


° Authorisation and Indemnity Act (Madras Act XXII of 1939). The Preamble to 
c op 


the Act states that “there has been a growing volume of p inion demanding 
the removal of disabilities imposed by custom and usage on certain classes of Hindus 
in respect of their entry into and offering worship in Hindu temples”, and that “ it 


. is just and desirable to authorize the trustees in of such temples to throw them 


open to....the said classes.” Section 3 of the Act authorised the trustees to throw 
open the temples to them. This Act extended to the whole of the Province of Madras. 

en we come to the Act, which has given rise to this litigation, Act V of 1947. It 
has been already mentioned that, as originally passed, its object was to lift the ban 
on the entry into temples of communities which are excluded by custom from enter- 
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ing into them, and ‘temple’ was also defined as a place dedicated to: the Hindus 
generally. i e 
Now, the contention of Mr. Nambiar is that Article 25 (2) (b) must be inter- 
preted in the background of the law as laid down in Gopala*Muppanar v. Subramania 
Atyer! and the definition of ‘temple’ given in the statutes mentioned pbove, 
a and that the expression “religious institutions of a pope character” must be interpre- - 
ted as meaning institutions which are dedicated for worship to the Hindu commu- 
nity in aal though certain sections thereof were prohibited by custom from, 
entering inte them, and that, in that view, denominational temples will fall oufside 
* Article 25 (2) (6). There is considerable force in this argument. One of the problems 
which had exercising the minds of the Hindu social reformers during ‘ie period 
preceding the Constitution was the existence in their midst of communities which 
were classed as untouchables. A custom which dented to large sections of Hindus 
the right to use public roads and institutions to which all the other Hindus had a 
` right of access, purely on grounds of birth could not be considered reasonable and 
defended on any sound democratic principle, and efforts were being made to secure 
its abolition by legislation. This culminated in the enactment of Article 17, which 
is as follows: 
“ ‘ Untouchability ’ is abolished and its practice in any form is forbidden. The enforcement 
of any disability arising out of ‘ Untouchability * shall be an offence punishable in accordance with 


Construing Article 25 (2) (6) in the light of Article 17, it is arguable that its 
object was only to permit entry of the excluded classes into temples which were 
open to all other classes of Hindus, and that that would exclude its application to 
denominational temples. Now, denominational temples are Banded: ex hypothesi, 
for the benefit of icular sections of Hindus, and so long às the law recognises 
them as valid—and Article 26 clearly does that—what reason can there be for permit- 
ting entry into them of persons other than those for whose benefit they were founded? 
If a trustee diverts trust funds for the benefit of persons who are not beneficiaries 
under the endowment, he would be committing a breach of trust, and though a 
provision of the Constitution is not open to attack on the ground that it authorises 
such an act, is it to be lightly inf that Article 25 (2) (b) validates what would, 
but for it, be a breach of trust and for no obvious reasons of policy, as in the case of 
Article 17? There is, it should be noted, a fundamental distinction between exclu- ` 
ding persons from temples open for purpose of worship to the Hindu public in gene- 
ral on the ground that they belong to the excluded communities and siege cet 
from denominational temples on the ground that they are not objects within the 
benefit of the foundation. The former will be hit by Article 17 and the latter 
tected by Article 26, and it is the contention of the appellants that Article 25 (2) (b 
should not be interpreted as applicable to both these categories and that it shoul 
be limited to the former. The argument was also advanced as further supporting 
this view, that while Article 26 protects denominational institutions of not merely 
Hindus but of all communities such as Muslims and Christians, Article 25 (2) 6) is 
limited in its operation to Hindu temples, and that it could not have been tntended 
that there should be imported into Article 26 (b) a limitation which would apply to 
institutions of one community and not of others. Article 26, it was contended, 
should therefore be construed as falling wholly outside Article 25 (2) (b), which , 
should be limited to institutions other denominational ones. 

The answer to this contention is that it is impossible to read any such limitation 
into the language of Article 25 (2) (b); It applies in terms to all religious institutions, 
of a public character without qualification or reserve. As already stated, public 
institutions would mean not merely temples dedicated to the public as a whole but 
also those founded for the benefit of sections thereof, and denominational temples 
would be comprised therein. The of the Article being plain and unam- 
biguous, it is not open to us to read into it limitations which are not there, based on 
a priori reasoning as to the probable intention of the Legislature. Such intention 
can be gathered only from the words actually used in the statute ; apd in*a Court of 
aaa aaŘŮĖŐĂ— l 
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law, what is unexpressed has the same value as what is unintended. We must there- 
fore hold that defominational institutions are within Article 25 (2) (b). 

It is then said that if the expression “religious institutions ofa public character”? 
in Article 25 (2) (b) isto be interpreted as including denominational institutions, 
it wove ee be in cénflict with Article 26 (b), and it is argued that in that situa- 
tion, Article at db) must, on its true construction, be held to override Article $ ye 
(b). Three grounds were urged in support of this contention, and they must now 

i ined. It was firstly argued that while Article 25 was stated to be “subject to 
the other provisions of this Part” (Part III), there was no such limitation on the 
operation of Article 26, and that, therefore, Article 26 (b) must be held to prevail 
over Article 25 (2) (b). But it has to be noticed that the limitation ‘‘subject to the 
other provisions of this Part” occurs only in clause (1) of Article 25’and not in clause 
(2). Clause.(1) declares the rights of all persons to freedom of conscience and the 
right freely to profess, practise and propagate religion. It is this right that is subject 
to the other provisions in the Fundamental Rights Chapter. One of the provisions 
to which the right declared in Article 25 (1) is subject is Article 25 (2). A law, 
therefore, which falls within Article 25 (2) A will control the right conferred by 
Article 25 (1), and the limitation in Article 25 (1) does not apply to that law. 


Itis next contended that while the right conferred under Article 26 (d) is subject 
to any law which may be passed with reference thereto, there is no such restriction 
on the right conferred by Article 26(4). It is accordingly argued that any law 
which infringes the right under Article 26(b) is invalid, and that section 3 of Act 
V of 1947 must accordingly be held to have become void. Reliance is placed on 
the observations of this Court in Ths Commissioner, Hindu Religious Endowments, Madras 
v. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt! at page 1023, in support of this 
position. It is undoubtedly true that the right conferred under Article 26 (b) can- 
not be abridged by any legislation, but the validity of section 3 of Act V of 1947 
does not depend on its own force but on Article 25 (2) (b) of the Constitution. The 
very Constitution which is claimed to have rendered section g of the Madras Act 
void as pees Ade inna to Article 26 (b) has, in Article 25(2) (b), invested it with 
validity, and therefore, the appellants can succeed only by establishing that Article 
25 (2) (b) itself is inoperative as against Article 26 (b). 

And lastly, it is argued that whereas Article 25 deals with the rights of indivi- 
duals, Article 26 protects the rights of denominations, and that as what the ap- 
pellants claim is the right of the Gowda Saraswath Brahmins to exclude those who 
do not belong to that denomination, that would remain unaffected by Article 25 : 
fr. This contention ignores the true nature of the right conferred by Article 25 = 


b). That is a right conferred on “all classes ‘and’ sections of Hindus ” to enter 
into a public E and on the unqualified terms of that Article, that right must 
be available, whe it is sought to be exercised against an individual under Article 


25(1) or inst a denomination under Article 26 (b). The fact is that though 
Article 35 (1) deals with rights of indidivudals, Article 25 (2) is much wider in its 
contents and has reference to the rights of communities, and controls both Article 
25 (1) and Article 26 (b). 

The result then is that there are two provisions of equal authority, neither of 
them being subject to the other. The question is how the apparent conflict between 
them is to be resolved. The rule of construction is well settled that when there 
are in an enactment two provisions which cannot be reconciled with each other, 
they should be so interpreted that, if possible, effect could be given to both. This 
is what is known as the rule of harmonious construction. Applying this rule, if 
the contention of the appellants is to be accepted, then Article 25 (2) (b) will become 
wholly nugatory in its application to denominational temples, , as stated 
above, the language of that Article includes them. On the other hand, if the con- 
tention of the respondents is accepted, then full effect can be given to Article 26 (b) 
in all matters of religion, subject only to this that as regards one aspect of them, 
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entry into a temple for worship, the rights declared under a (b) will . 
prevail. While, in the former case, Article 25 (2) (b) will be put olly out ot 
operation, in the latter, effect can be given to both that provision and Article 26 (b). 
We must accordingly hold that Article 26 (b) must be read subject to Article 25 
(2) (b). a j 
e (5) It remains to deal\with the question whether the ifications’ made - 
*in the decree of the High Court in favour of the appellants are valid. Those modi- 
fications refer to various ceremonies relating to the worship of the deity at specified , 
times cach day and on specified occasions. The evidence of P.W. 1 establishes 
that on those occasions, all persons: other than Gowda Saraswath Brahmins were 
excluded from participation thereof. That evidence remains uncontradicted, 
` and has been accepted by the learned Judges, and the correctness of their finding 
on this point has not been challenged before us. It is not in dispute that the modi- 
fications aforesaid relate, according to the view taken by this Court in Ths Commis- 
stoner, Hindu Religious Endowments, Madras v. Sri Lakshmindra Thirtha Swamiar of Sri 
Shirur Muti!, to matters of religion, being intimately connected with the worship 
of the deity. On the finding that the suit temple is a denominational one, the 


modifications made in the High Court decree would be within the protection of 
Article 26 (b). 


The learned Solicitor-General for the respondents assails this portion of the 
decree on two grounds. He firstly onteni that the right to enter into a temple 
which is protected by Article 25 @ (b) is a right to enter into it for p of wor- 
ship, that that right should be liberally construed, and that the inodibcations in 
question constitute a serious invasion of that right, and should be set aside as un- 
constitutional. We agree that the right protected by Article 25 (2) (b) is a right 
to enter into a temple for paraa of worship, and that further it should be con- 
strued liberally in favour of the public. But it does not follow from this that that 
right is absolute and unlimited in charaeter. No member of the Hindu public 
could, for example, claim as of the rights protected by Article 25 (2) (b) that 
a temple must be kept open for worship at all hours of the day and night, or that 
he should personally perform those services, which the Afchakas alone could per- 
form. It is again a well-known practice of religious institutions of all denominations 
to limit some of its services to persons who have been specially initiated, though 
at other times, the public in general are free to participate in the worship. Thus, 
the right i eas by Article 25 (2) (b) must necessarily be subject to some limita- 
tions or tions nd one such limitation or regulation must arise in the process 
of harmonising the right conferred by Article 25(2) (b) with that protected by Article 
26 (b). - 

We have held that the right of a denomination to wholly exclude members, 
of the public from worshipping in the temple, though comprised in Article 26 (b), 
must yield to the overriding right declared by Article 25 (2) (b) in favour of the 
public to enter into a temple for worship. ` But where the right claimed is not one 
of general and total exclusion of the public from worship in the temple at ail times, 
but of exclusion from certain religious services, they being limited by the rules of 
the dea the members of the denomination, then the question is not whether 
Article 25 (2 overrides that right so as to extinguish it, but whether it is possible — 
~~80 to regulate the rights of the persons protected by Articlé 2 (2) (b) as to give 
effectto both the rights. If the denominational rights are such atta ave effect to 
them would substantially reduce the right conferred by Article 25 (2) (b), then of 
course, on our conclusion that Article 25 (2) (b) prevails as against Article 26 (b), 
the denominational rights must vanish. But where that is not the position, and « 
after giving effect to the rights of the denomination what is left to the public of the 
right of worship is something substantial and not merely the husk of it, there is no 
reason why we should not so construe Article 25 (2) (b) as to give effect to Article 
26 (b) and recognise the rights of the denomination in respect of matters which are 
atrictly denominational, leaving the rights of the public in other respects unaffected. 
SS a ee ee gg 
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The lee Bea is one of fact as to whether the rights claimed by the ap- 

ts are stri€tly denominational in character, and whether after gi effect. 

to them, what is left to the public of the right of worship is substantial. t the 
rights allowed by the*High Court in favour of the appellants are purely denomi- 
nafional clearly appears from the evidence on record. P.W. 1 put forward two 


. distintt rights on behalf of the Gowda Saraswath Brahmins. He firstly clfimede 


that no one except members of his community had at any time the right to worship 

, in the temple except with their permission ; but he admitted that the members 
of the public were, in fact, worshipping and: that permission had never een refused. 
This t will be hit by Article 25 (2) (b), and cannot be recognised. P.W. 1 put 
fo another and distinct right, namely, that during certain ceremonies and. 
on special occasions, it was only members of the Gowda Saraswath Brahmin com- 

. munity that had the right to take part therein, and that on those occasions, all other- 
persons would be excluded. This would clearly be a denominational right. ‘Then, 

the question is whether if this right is recognised, what is left to the public of their 
right under Article 25 (2) (b) is substantial. The learned Solicitor-General himself 
conceded that even apart from the special occasions reserved for the Gowda Saras- 
wath Brahmins, the other occasions of worship were sufficiently numerous and sub- 
stantial, and we are in agreement with him. On the facts, therefore, it is possible 
to protect the rights of the appellants.on those special occasions, without affecting: 
the substance of the right declared by Article 25 (2) (6);and, in our judgment, the 
decree passed by the High Court strikes a just balance between the rights of the 
Hindu public under Article 25 (2) (b) and those of the denomination of the appel- 
lants under Article 26 (b) and is not open to objection. 


Then, it is said that the members of the public are not parties to the litigation» 
and that they may not be bound by the t of it, and that, therefore the matter 
should be set at e. Even if the members of the public are necessary parties: 
to this litigation, that cannot stand in tHe way of the rights of the appellants being 
declared as against the ies to the action. Moreover, the suit was one to chal- 
lenge the order of the Government holding that all classes of Hindus are entitled! 
to worship in the suit temple. While the action was pending, the Constitution 
came into force, and as against the right claimed by the plaintifs under Article- 
26 A the Government put forward the rights of the Hindu public under Article 
25 (2) (b). There has been a full trial of the issues involved, and a decision has been 
given, ing the rights of the a ants and of the public. When the ap ts 
applied for leave to appeal to this Court, that application was resisted by the Govern-- 
ment inter alia on the ground that the decree of the High Court was a proper decree 
recognising the rights of all sections of the public. In view of this, there is no- 
force in the objection that the public are not, as such, alee! to the suit. It is their: 
rights that have been agitated by the Government and not any of its rights. 

In the result, both the appeal and the application for special leave to e 
must be dismissed. The parties will bear their own costs throughout. e 
appellarts will take their costs out of the temple funds. 


— Appeal dismissed.. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—B. P. Sma Aw J. L. Karor, Jj. 
The Aggarwal Chamber of Commerce, Ltd. .. . Appellants* 
z- ; 
M/s. Ganpat Rai Hira Lal .. Respondents. 


Income-tax Act (XI of 1922), sections 40 (2) and 42 (1)—Agent of non-resident deducting and paying: 
income-tax——Noa-rendent foreigner if can claim against the agent that his total world income was not taxable. 

The underlying principle of the deduction under sections 40,41 and 42 of the Income-tax Àc 
is that the person charged with tax is neither the trustee nor the beneficiary assuch. The object of 
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the Act is to secure for the Siate a- proportion ot tir profits chargeable, and this end ıs attrincd 


peang generally) the simple and effective expedient of taxing the profits who c they are 
ire the non-resident principal thought that he was not liable to the? payment of any tax he 
refund. 


could apply to the Income-tax T for z 
The agent of a non-resident could be held liable under sections 40 (2) and 49 (1) of the Act aş an 
or income-tax on the profits made on the principal's transactions within the taxable terpitorics 
and therefore entitled under the Proviso to section 42 (1) to retain the estimated 
tax payable on the amount of the principal’s profits. Where the agent has so educted retained 
and paid the tax, that liability cannot be attacked by the non-resident on the ground that 
his total world income was not taxable and therefore the British Indian Tax Authorities sie mor ° 
levy any tax. The t having lawfully and properly paid the tax under the Act that amount 
been rightly dedu from the profits accruing in the transactions within the taxable territory. As 
between the parties the tax paid by the agent had to be taken into account irrespective of the 
ultimate result of the assessment on the non-tesident. : 
Appeal from the Judgment and Order, dated the 10th March, 1953, of the 
former Pepsu High Court in Letters Patent appa No. 493 of Samvat 2005 arising 
out of the Judgment and Order, dated the 18th January, 1949, of the said High | 
Court in E. As. Nos. 78-96 of Samvat 2001. ` 


Naunit Lal, Advocate, for Appellants. 
Mohan Behari Lal, Advocate, for Respondents. 


The Judgment of the Court was delivered by 

Kapur, 7.—This is an appeal brought pursuant to a certificate under Article 
I 33 (1) (e) of the Constitution from the judgment and order of the Division Bench 
of the erstwhile Pepsu High Court pronounced on March 10, 1953, modifying in 
appeal the order of the Liquidation Judge. 


The facts are fully recited in the judgments of the Courts below and compa- 
ratively a brief recital will be sufficient for the purpose of this judgment. The 
appellant company was incorporated in 1934 under the Companies Act of the 
erstwhile Patiala State. It carried on the business of commission agency for dealing 
in forward transactions in various kinds of grain and other commodities. The 
respondent—firm Ganpat Rai Hira Lal of Narnaul—besides being a shar¢holder of 
the appellant company had dealings with it and entered into several forward trans- 
actions of sale and purchase of grain and other commodities. The appellant, bene 
as a commission agent of the respondent and its other constituents entered into 
transactions of forward delivery at Hapur with Firm Pyarelal Musaddi Lal, who 
were ing on commission agency business at Hapur (and will hereinafter be 
termed the o firm). The total profits of the transactions entered into by the 
appellant with the Hapur firm was Rs. 48,250 on which the Hapur firm paid Rs.. 
14,730-8-0 as income-tax. The profits accruing on the transactions entered into 


on of the ndent amouñted to Rs. 29,275-2-6 on which a re 
income-tax claimed to have been paid was Rs. 9314 13-4 On 20, 1943, 
the appellant was ordered to be wound up and Udmi Ram Kanal, a pleader 


of the old Patiala High Court, was appointed its liquidator. The list of contri- 
butories was settled on October 21, 1943, and the respondent was placed on that 
list. Though this matter was challenged in the appeal before the High Court it 
is no longer in controversy between the parties. 


The Official Liquidator on March 18, 1944, applied. under section 186 of the 
Patiala Companies het, for a payment order for Rs. 12,204-12-3 against the res- 
pondent and in support of his claim he filed, with this application, copies of the 
respondent’s account in the books of the appellant showing how the amount claimed 
was due from the respondent.. This amount included the sum of Rs. 9,476-13-0, « 
on account of income-tax paid by the Hapur firm for and on bebalf of the n- 
dent on the profits of the forward transactions at Hapur and the commission of the 
Hapur firm. The respondent raised several objections and pleaded inter alia that 
the Hapur firm with whom the appellant had entered into forward transactions 
had no right to demand any income-tax from the appellant as no profit hae accrued 
to the appellant which was acting as a commission agent and “ waf only entitled 
to the commission ”. It was also pleaded that as gphe total number of trans- 
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aon cntered}into between the respondent and the appellant there was a loss, 
thd respondent was,not liable to pay any income-tax and that the respondent had 
no taxable income in the year under dispute or in any other year. On May 23, 
1944, the respondent filed an application in which it was submitted that the Hapur 
es tal were agents of the appellant at Hapur, had retained Rs. 14,730-8-0 “‘which 
was Ìn trust with them under section 42 of the Income-tax Act” and prayed that 
the Official Liquidator be directed to apply to the Income-tax authorities for a 
Tefund of the amount retained and paid by the Hapur firm, as no tax was really 
dife on the transactions entered into by the ap t with the Hapur firm and 
none was payable by the respondent. 


After evidence was led by both parties the payment order was made by the 
learned Liquidation Judge on January 18, 1949, for a sum of Rs. 8,191-0-9 which 
included a sum of Rs. 6,867-9-6 the proportionate amount of income-tax due on the 
profits accruing on the respondent’s transactions. inst this order the respondent 

* took an ap to the Division Bench and canvassed two points: (1) that the res- 
pondent could not be settled on the list of contributories and (2) t it was not 
liable for the amount retained for payment of income-tax from out of profits on the 
“transactions entered into on its behalf by the appellant with the Hapur firm and 
:subsequently paid by the latter. The. Court negatived the former contention and 
held that the respondent had rightly been settled on the list of contributories and 
upheld the latter contention and held, following a judgment of the Judicial Com- 
-mittee of the Ijlas-khas of Patiala in Panna Lal Mohar Singh v. Aggarwal Chamber1, 
that the Official Liquidator of the appellant was not entitled to claim the amount of 
income-tax paid by the Hapur firm. The Judicial Committee Ijlas-khas had held: 

“ Before the liability of the contributory can be fixed it must be shown that his income was such 

-on which income was assessable. . . . . . It is not denied that the contributory was carrymng 
-on other transactions in India as it stood before partition through other person. It was therefore 
his entire income that was to be taken into consideration to assess his liability to income-tax’’. 7 
The appellant then applied for a certificate to appeal under Article 133 (1) (e) 
which was granted in the following terms : 

“ The first question is whether a decision given by one Judgo of the Judicial Committee can be 

-regarded in law as a decision of the Committee. The second is whether the principle laid down by the 
‘learned J of the Judicial Committee that the Chamber of Commerce was not entitled 


to recover its ts the ionate share of the income-tax paid by it unless it was shown 
-that the total amount of income of the clients was assessable to income-tax, was s 


Accordingly we allow the petition and grant the certificate.” 


‘The first point has not been canvassed before us and in the view that we have taken 
-it would unnecessary to into that matter. The sole point for decision is 
-whether the respondent is liable for income-tax, which has been paid by the Hapur . 
firm on the transactions, which were entered into by the appellant with the Hapur 
firm for and on behalf of the respondent? There is no finding by the High Court 
that the. ndent had entered into any forward transactions in British 
‘India 6r at with any firm other than the Hapur firm and this matter was 
‘not agitated before us, nor is there any finding as to the total world income of the 
respondent and there is no material on the record from which it could be determined. 
The appellant is a nonresident company and the respondent is a non-resident, 
residing at Nemaul in what was the Indian State of Patiala. The appellant entered 
ing forward transactions on behalf of the respondent at Hapur in which there was 
a considerable amount of profit. The High Court has found that the Hapur firm 
paid Rs. 6,867-9-0 on account of income-tax which was payable on the profits made 
„© on the transactions entered into with the Hapur firm for and on behalf of the 
respondent. The respondent challenged its liability to pay income-tax on the 
ground that it was lable 
“only on his total earni the under assessment and since, as is clear even from the 
books A he had 3 heavy losses in his business at Narnaul, his total income was 
aot to gmy income-tax.” 





. Ji. G.A. 60 of 2005 S. 


The learned Liquidation Judge held the respondent liable for the amat 
of the income-tax by applying section 6g of the-Contract Act. elhé Division Belch 
on ap disallowed tins item on the ground that it had not been shown that the 
“ total earnings’ of the ndent were taxable under thé Act. Neither of the 
Courtg below have draed i the relevant provisions of the Act, not even sqction 
92 which was mentioned by the respondent in his application of May 23, I nor 
have they given a finding as to the jural relationship of the Hapur firm wi the 
respondent. The agency of the Hapur firm was not seriously disputed before us , 
nor repudiated. The case seems to have proceeded on the basis of this agency 
in the Courts below. The Hapur firm was employed by the appellant for forward 
transaction business of the respondent who has accepted the transactions en 
into as also the amount of the profit accruing on those transactions and is only dis- 
uting the amount of income-tax deducted; retained and paid on those profits. 
Pader the law the Hapur firm would be an agent of the respondent for that part 
of the business of the agency as was entrusted to it and “ privity of contract arises 
between the principal and the substitute ”. Section 194 of the Contract Act ; De 
Bussche v. Alit. 


It is now necessary to refer to the relevant provisions of the Income-tax Act 
in force in the assessment year 1942-43 (hereinafter termed the Act). It is not 
clear as to what was the signification of the words “ total earnings” used by the 
High Court because it is not used in the Income-tax Act which uses two expressions ; 
“total income ” and “ total world income ” in sub-section (15) of section 2 of the 
Act. The definition of “ total income ” comprises two things: (i) the total amount 
of income, profits and gains referred to in section 4(1) and (ii) computation in the 
manner laid down in the Income-tax Act. “Total world income” includes all 
income, profits and gains wherever accruing or arising except income to which 
under the provisions of section 4 (3) the Ast does not apply. 
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Thus in the-case of the respondent who is a “ non-resident” “ total income °° 
would comprise income, profits and gains received or accrued in British India or 
deemed to be received or to accrue in British India. Section 17 of the Act. which 
was relied upon by the respondent’s counsel occurs in Chapter III dealing with 
“ Taxable income’. It provides for the determination of tax payable in certain 
special cases of which the case of a non-resident is one. It provided : ‘ 

‘Where a person is not resident in British India and is a British subject as defined in section 27 
ofthe British Nationality and Status Aliens Act, 1914 (4 & 5 Geo. V. Ch. 17) or a subject of a State in 
Indig or Burma, or a native of a Tribal Area, the tax, including super-tax, payable y him or on his 
behalf on his total income shall be an amount to the total amount e tax inch super- 
tax which would have been payable on his total world income had it been his total income the same 
proportion as his total incame to his total world income. . . - s e e . .” 

Section 17 does not deal with or affect the rights and liabilities of persons required 
under the Act to make deductions of income-tax from sums payable to non-residents 


or the consequences of failure to make such deductions. ° f 
The very next Chapter (Chapter IV) deals with deductions which the Act 
requires to be made in to different heads of income. Section.18 provides 


for deduction at the source. Sub-section (3-A) of this section was as under :— 
Section 18 (3-5) “ Any person responsible for paying toa person hot resident in British India 

any interest not being “ interest on securities’, or any other sum chargeable under the isi 

this shall, at the time of payment, vnless he is himseH liable to pay income-tax as an 

agent, uct income-tax at the maximum rate.” 

The proviso to this sub-section made provision for payment of monies without 

deduction if there was a certificate of the Income-tax cer to that effect. Under 

section 18(7) of the Act a person making the deduction was required to pay the 

amounts so deducted to. the Income-tax Authorities: In default of such deduction 


such person became an assessee in respect of the tax. 
? e 





1. L.R. (1878) 8 Ch.D. 286, gig * 


y 
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Chapter V of the Act deals with “ Liability in Special Cases ” which includes 
agents. Section 40(2) dealing with the case of trustees or-agents of a person non- 
resident in British India; provided : 

Stetion 40 (2): “ Where the, irsutee or agent of any person not resident in British India Sind ngt 
ing a minor, tic or idiot (such person bemg hereinafter in this sub-section referred to asa 
Pe ey isentitlod toiecrive oe Decale of such beneficiary, or is in receipt on behalf of such 


e beneficiary of, any income, profitsor gains chargeable under this Act, the tax, if not levied on the 


beneficiary direct, maybe levied upon and recovered from such trustee or agent, as the case may 
be, in like manner and tothe same amount as it would be leviable upon and recoverable from the 
beneficiary ifin direct receipt of such income, profits or gains, and all the provisions of this Act shall 
apply accordingly.” 
Thus under this section which is essentially a machinery and an enabling section 
the tax to be realised from a non-resident could be levied upon the agent in the same 
„manner as it could have been leviable upon and recoverable from a non-resident. 
Section 42 (1) of the Act provided : 

“ All income, profits or gains accruing or arising, whether directly or indirectlt, through or from 

any business connection in British India, or through or from any rty in British India, or through 
or from any asset or source of income in British India, or through or from any money lent at interest 
and brought into British India in cash or in kind, shall be deemed to be income accruing or arising 
within British India, and where the person entitled to the income, profits or gains is not resident in 
British India, shall be chargeable to income-tax either in his name or in the name of his agent, and 
in the latter case such agent shall be deemed to be, for all the purposes of this Act, the assessee in 
respect of such income.” 
In proviso 2 to this sub-section any such agent who apprehended that he might 
be taxed as such agent could retain out of any money payable to such non-resident 
a sum equal to the estimated liability under the sub-section and in the event of any 
disagreement between the non-resident and such agent a certificate could be obtained 
from the Income-tax Officer as to the mount to be retained which shows that the . 
Act had a provision for the determination of the question. As was observed by 
Viscount Cave in Williams v. Singer? : 

“ The fact is that, if the Income-tax Acts are examined, it will be found that the person charged 
with tax is neither the trustee nor the beneficiary as such, but the person in actual receipt and control 
of the income which it pe torradi E (sel Actsis cali) ey a the State a i 
of the profits chargeable is end is attai speaking generally) by the simple and i 
expedient of taxing the profits where they are found.’ ple 
See also Archer Shee v. Baker?, Executors . of Estate of Dubash v. Commissioner of 
Income-tax *, 


This has rightly been stated to be the underlying principle of the deduction 
under sections 40, 41 and 42. Section 48 of the Act deals with Refunds and if 
the respondent thought that it was not liable to the payment of any tax it could 
apply to the Income-tax Officer for refund. 


us the Hapur firm being an agent could be held liable under sections 40 (2) 
and 42 (1) of the Act as an assessee for income-tax on the profits made on the respon- 
dent’s transactions at Hapur and was therefore entitled under the proviso to section 
42 (1) to retain the estimated amount of income-tax payable on the amount of the 
respondent's profits which in this case was deducted, retained and actually paid. 
This fact has not been challenged before us. The ground on which this ability 
is attacked is that the total world income of the respondent was not taxable and 
therefore, on the profits made on the Hapur transactions, the British Indian Tax 
Authorities could not levy any tax. This contention disregards the provisions of 
and liability arising under sections 40 (2) and a and the proviso thereto. It also 
is contrary to the principle of taxing statutes that the protfis are “taxed where they 
are found.” In this case they were in the hands of the Hapur firm which was in 
receipt and control of the income. The agent at Hapur, having lawfully and properly - 
paid the,tax under the Act that amount has been rightly deducted from the profits 


accruing on tke Hapur transactions. 





1. (1920) 7 T.C. 987, 411 (EPP. , z (ent 19 I.T.R. 182, 1 : (1951) 8 ©. f 
2. tees 11 T.C. 749, 770 (H.L.). 185 7 ae 1 M.L.J. 328 isc): J 
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The Judgment of the Judicial Committee of the Ijlas-i-khas on which the 
High Court has based its decision’ suffers from the infirmity that it ignores both 
the provisions of and principle underlying sections 40 (2) and 42 (1) of the Act amd 
the proviso thereto relating to the liability of an agent under the Act and the law of 
Agency relating to employing of sub-agents by agents. If the Hap®r firm rightly 
paid the tax on the profits, the respondent cannot be allowed to challenge the 
amount on the aad that his total world income was not taxable and he was 
entitled to his profits without deductions. That is a question which has to be 
p ae by the non-resident assessee at the time of his assessment. Those persons 
who are bound under the Act to make deduction at the time of payment of any 
income, profits or gains are not concerned with the ultimate result of the assessment. 
The scheme of the Act is that deductions are required to be made out of “ salaries ”, 
” interest on securities ” and other heads of “income, profits and gains ” and adjust- 
ments are made finally at the time of assessment. Whether in the ultimate result ” 
the amount of tax. deducted or any lesser or bigger amount would be payable as 
income-tax in accordance with the law in force would not affect the rights, liabilities 
and powers of a n under section 18 or of the agent under sections 40 (2) and 
42 (1). As to what would be the effect and result of the application of section 17 
if and when any appropriate proceedings are taken is not a matter which arises 
in this appeal between the appellant and the respondent nor can that matter be 
adjudicated upon in these pocenia That is a matter which would be entirely 
between the respondent and the Income-tax authorities seized of the assessment. 


Our attention was drawn to two cases; Commissioner of Incoms-tax v. Currimbhoy 
Ebrahim & Sonst. In that case the assessee company had been treated as an agent 
of the Nizam of Hyderabad who had lent to the asseasee company a sum of Rs. 50 
lakhs. ‘The assessee company had paid in the assessment year a sum of Rs. g lakhs 
on account of interest and it was held that the interest earned by the Nizam did 
not accrue or arise to the Nizam through or from any business connection with the 
assessee company in British India or from any property within British India and 
therefore section 42 was not applicable. No question of “ business connection ’” 
was raised in the Court below and the argument there proceeded on the basis that the 
respondent was not liable for this amount on account of income-tax because the 
“entire income ” was not assessable to income-tax. The argument of isolated 
transactions based in the Anglo-French Textile Co., Lid. v. Commissioner of Income-tax, 
Madras* is not available to the respondent nor was the foundation for any such 
argument laid in the Courts below or raised in the statement of the case filed by the 
od Sarge in this Court. Another case on which reliance was placed is Greenwood 
v. F. L. Smidth & Company*. That was a case of a Danish firm resident in Copen- 
hagan. It manufactured and dealt with cement making machinery which it 
exported to other countries. It had an office in London in charge of a qualified 

incer who received enquiries for machinery such as the firm could supply, sent 
to Denmark particulars of the work which the machinery was required tọ dp and 
when the machinery was supplied he was available to give English purchaser the 
benefit of his experience in erecting it. The contracts between the frm and their 
customers were made in Copenhagan and the goods were shipped F.O.B., Copenha- 

. It was held in that case that the firm did not exercise a trade within the United 
Kingdom within the meaning of Schedule D. of section 2 of the Income-tax Act, 
1853 and was therefore not assessable to income-tax. This decision is not relevant 
to the case now before us as the facts were different and the decision was under a 
different statute. 


In our opinion the Judicial Committee of Ijlas-i-khas was in error in holdi 
that before fixing the liability of a contributory to tax paid by an agent in Briti 
India for and on behalf of the non-resident contributory, his liability to pay tax 
on his “ entire income ” really total world income had to be established® There- 








1. (1935) 3 LT.R. 995 : 70 M.L.J. 247:L. (1953) 1 Maleh. 981 (S.C). ° 
R. 6g LA 1 eG). g. L.R. 1929) 1 A.C. 417. 
2. (1953) S.GR. 454: (1953) S.C.J. gi: x 
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foré the finding of tHe High Court that the Liquidator cannot claim from the respon- 
dent the amount of tax paid by the Hapur firm on transactions entered into by the 
appellant for and on behalf of the respondent unless it was shown that his total 
world income was taxable is unsustainable. As between the parties the tax paid by- 
the agent had ¢o be taken into account irrespective of the ultimate result of th 
assessment on the non-resident. 

* In the result this appeal is allowed and ne poroen and Order of the Division 
Bench of the Pepsu High Court set aside and the order of the learned Liquidation, 
Judge restored but in the circumstances of this case the parties will bear their own 
costs in this Court and in the Courts below. 

— Appeal allowed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—S. R. Das, Chief Justice, T. L. VENKATARAMA AYYAR, S. K. Das, 
A. K. Sarxar AND VIVIAN Boss, JJ. 


Sardar Syedna Taher Saifuddin Saheb .. Appellant® 


D. 
State of Bombay .. Respondent. 
y Tiata e gine ln A pe set oe Pa E 
minary issus that Bombay Prevention of Excommotication XLII of 1 was vali. retrospective—A k 
eqcinst dacision—-State of Bombay party to suit and appeal—Death plac cespendent-Sidk eater. j 
Constitution of India (1950), Articles 192 and 193-—Appeal against finding on preliminary issue—- 


e 
In a suit for declaration that the order of excommunication of the plaintiff was invalid on the 
preliminary issuc there was a finding that the Bombay Prevention of Excommunication, 
Act was valid and retrospective and that was confirmed on appeal by the High Court, Teding sn. 
K Ea the defendant to the Supreme Court against that decision the plaintiff died. The State 
y was a party asthe mres of the Act was questioned. 


Held : The appeal cannot proceed as the suit has abated. Moreover the appeal to the S e 
Cou’ in cot a Eat under Article rge as there was only a iinding on a prelimmary isrus and there 
was no decree or final orden. 


The fact that a certificate had been given by the High Court under Article 192 does not alter the- 
position. Under Article 133 also an appeal lies only against judgments, decrees or final orders and. 
no certificate could be granted in respect of an interlocutory finding. 

The defendant-appellant cannot therefore contunue the appeal against the State of Bombay. 

Appeal from the Judgment and Order, dated the goth August, 1952, of the 
Bombay High Court in Appeal No. 43 of 1952 arising out of Original Suit No. 1262" 
of 1949. : 

N.°G. Chatterjee, Senior Advocate (F. B. Dadachanji and Rameshwar Nath,, 
Advocates of Messrs. Rajindsr Narain & Co., with him), for Appellant. 

Porus A. Mehta and R. H. Dhebar, Advocates, for Respondent. 


The Order of the Court was pronounced by 

Venkatarama Aiyar, J.—On 28th February, 1934, the appellant who is the- 
religious head of the Dawoodi Vohra Community, passed an order excommuni- 
cating one Tyebhai Moosaji Koicha. On 17th July, 1920, the Sta er had. 
excommunicated two persons, Tahirbhai and .Hasan Ali, and the idity of the- 


' order was questioned in a suit instituted in the Court of the Subordinate Judge, 


Barhampur. The litigation went up to the Privy Council, which held that the 
appellant as the religious head had the power to excommunicate a member of the 
community, but that that power could only be exercised after observing the requisite 
formalities, and as in that case that had not been done, the order of excommuni-. 
cation was invdlid. Vide Hasan Ali v. Mansoor Ali}. 


*Civil Appeal No. 99 of pp xa f 27th November, 1957. 


1. ALR. 1948 P.C. 66: L.R. 75 I.A. 1: I.L.R. (1948) Nag. 179 (P.C.), 
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Apprehending that the order dated 28th February, 1934, Was open to challenge 
-under the decision in Hasan AR v. Mansoor Alit on the ground that it had not 
«complied with the requiste formalities, the appellant started fresh proceedings, 
and on 28th April, 1948, passed another order of excommunication. Theréupon, . 
Tyebhai Moosaji filed the present suit for a declaration that both the orders of ex- 
communication dated 28th February, 1934, and 28th April, 1948, were invalid 
.and for other consequential reliefs. ee 

While this action was pending, the Legislature of the Proivnce of Bombay passed 
~ the Bombay Prevention of Excommunication Act (Bombay Act XLII of 1949) 
prohibiting excommunication, and that came into force on 1st November, 1949. The 
plaintiff contended that the effect of this legislation was to render the orders of 
excommunication illegal. The answer of the appellant to this contention was, 
firstly, that the Act had no retrospective o tion; and that, in consequence, thg 
orders passed on 28th February, 1934, and 28th April, 1948, were valid, and re- 
apained unaffected by it; and secondly, that the Act was itself unconstitutional, 
because the subject-matter of the impugned legislation was not covered by any of the 
entries in List II or III of Seventh Schedule to the Government of India Act, 1935, 
and the Legislature of the Province of Bombay had no competence to enact Ik 
law. After the coming into force of the Constitution, the contention was also raised 
that the right of the defendant to excommunicate members of the community 
was protected by Articles 25 and 26 of the Constitution, and that the impugned 
Act was void as infringing the same. : - 

The issues in the action were then settled, and issue No. 19, which was raised 
with reference to the contentions, was as follows : 

“ Whether the orders of excommunication made in 19 and/or 1048 afc invalid by reason of thc 
provisions of the Bombay Prevention of Excommuffication Act of 1949 ?” 

This was tried as a preliminary issue, and as it raised the question of the vires 
‘of a statute, the State of Bombay was impleaded as the second defendant in the 
suit. Shah, J., who tried this issue, held that the impugned Act was retrospective 
in its operation, that it was within the competence of the Provincial Legislature, 
and further that it did not offend Articles 25 and 26 of the Constitution. 
inst this finding, the present appellant preferred an appeal to a Bench 

of the Bombay High Court, and that was heard by Chagla, C.J., and Bhagwati, 
J., who held that under the Act, excommunication meant the condition of bei 

ed, that it was a continuous state during which the person excommunica 
was deprived of his rights and privileges, and that, therefore, the Act would operate 
to protect those rights from the date it came into operation. They further held that 
the Act was within the competence of the Legislature, and they also repelled the 
‘contention that it infringed the rights guranteed under Articles 25 and 26 of the 
Constitution. In the result, they concurred in the decision of Shah, J., and dismissed 
the appeal but granted a certificate to appeal to this Court under Aritfcles 192 
and 133 of the Constitution. Hence this appeal. 

Pending the appeal, the plainfiff died on March 11, 1953, and his ‘daughter 
applied on y 22, 1953, to substituted in ae een “But eventually she did « 
not press the application, and that was dismissed on October 5, 1953. In this Court 
-by an order dated November 21, 1955, the cause title was amended by deleting 
the name of the plaintiff. Thus, the only parties who are now before the Court 
are the defendant and the State gf Bombay. 

g The question is whether in the events which have happened, the appeal can : 
proceed. We are of opinion that it cannot. It should be remembered in this con- 
nection that no decree had been passed in the suit. Only a finding has been given 
on a preliminary point, and it is that finding that has been the subject of appeal 
to the’ High Court of Bombay and thereafter to this Court. There are ather issues 
still to be tried, and the action is thus undetermined. Now, the chim with which 


the plaintiff came to Court was that he was wrongly excommunicated, and that 


1. A.LR. 1948 P.G. 66: L.R. 75 I.A. 1: I,L.R. (1948) Nag. 179 (P.G.). 
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wag an action mal to him. On the principle, actio personalis morliur cum persona, 
when he died the suit should abate. As a matter of fact, his legal representative 


applied to be brought’on record, but the application was not pressed. The result 
ig nee the suit has abated. This would ordinarily entail the dismissal of the appeal. 


Mr. N. Œ Chf&tterjee for the appellant cs that as the State of Bombay 
had been impleaded as a party, and that as the decision on the question of the vires 
of the Act had been given in its presence, the appellant is entitled to continue the 
appeal against the State without reference to the plaintiff and seek the decision 
of this Court on the validity of the Act ; and relies on the decision of the Federal 
Court in The United Provinces v. Mst. Atiqa Begum and others'. There, a suit was 
filed by a landlord for recovery of rent. While it was pending in appeal, an Act 
was passed by the Legislature of the United Provinces validating certain Govern- 
ment notifications requiring the landlords to give to the tenants remission of rent. 


~The landlord contended that the Act was ultra vires, and a Full Bench of the 


Allahabad High Court, for whose opinion the question was referred, agreed 
with this contention. Thereafter, the Government of the United Provinces got 
itself impleaded as a party to the appeal of the landlord, and a decision having been 
given therein in accordance with the opinion of the Full Bench, it preferred an appeal 
to the Federal Court on a certificate granted under section 205 of the Government 
of India Act, 1935, and contended that the impugned Act was valid. The Judg- 


‘ment-debtor himself did not file any appeal. The question was whether the Govern- 


ment was entitled to file the appeal when the party had not chosen to contest the 
decree. It was held by the Federal Court that the scope of section 205 of the Govern- 
ment of India Act was wider than that of section oe of the Civil Procedure Code, 
and that the Government was entitled to file the appeal for getting a decision on 
the validity of the Act, notwithstanding,that it had no interest in the claim in the 
suit. This ruling has, in our opinion, no application to the facts of the present 
case. Here, the action itself has abated, and there can be no question of an appeal 
in relation thereto, as an appeal is only a continuation of the suit, and there can be 
no question of continuing what does not exist. 


But apart from this, there is another formidable obstacle in the way of the 
appellant. Under Article 132, an appeal lies to this Court only against judgments 
decrees or final orders. “That was also the position under section 205 of the Govern- 
ment of India Act. Now, the order appealed against is only a decision on one of 
the issues, and it does not dispose of the suit. In The United Provinces v. Mst. Atqua 
Begum and others*, there was a decree, and the requirements of section 205 were satis- 
fied. Here, there is only a finding on a preliminary issue, and there is no decree 
or final order. The Explanation to Article 132 provides that : 

“For the p of this Article, the expression ‘ fmal order’ includes an order deciding an 
issue which, decided in favour of the appellant, would be sufficient for the final disposal of the casc.” 
Applyi this test, even if we accept the contention of the a t that the 
eae Act is bad, that would not finally dispose of the suit, a nee are other 
issues, which have to be tried. We are clearly of opinion that the appeal is not 
competent under Article 132, and the fact that a certificate has given 
does not alter the position. It is said that the certificate is also under Article 133, 
but under that article also, an appeal lies only against judgments, decrees or final 
orders, and no certificate could be granted in respect of an interlocutory finding, 


The result is that this appeal must be dismissed, as not maintainable. We 
should add by way of abundant caution that as we express no opinion on the 
correctness of the decision under appeal, this order will not preclude the appellant 
from claiming such rights as he may have, in appropriate proceedings which he 
may take. In the circumstances, there will be no order as to costs. 


e — Appeal dismissed. 








1 E (F.C.) 97 : (1941) 1 M.L.J. (Supp.) 65. 
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SUPREME COURT OF INDIA. ', 
[Criminal Appellate Jurisdiction.] , 
e PRESENT :—B. P. Soma, P. GovinpA MENon anp J. L. Kapur, JJ., ° 
‘Subramania Goundan .. Appellani* 


U. 
The State of Madras .. Respondent. © `’ 


Evidence Act (I of 1879), stion 193—Retracted confession—Extent and nature of corroboration essential 
te bass a conviction om. 


As a matter of prudence and caution a retracted confession cannot be made solely the besis of 
every 


regarding 

and independently corroborated, nor is it ewential that the 
cicumstances discovered after the confession was made. It would be sufficient that the generaP~ 
trend of the confession is substantiated by some evidence which would tally with what_is contained 
in the confession. , ` : 

In the case of an approver or accomplice it is absolutely necessary; that what he has deposed 
must be corroborated in material particulars. In contrasting this with the statement of 2 person 
making confession one need only find out when there is a retraction whether the earlier statement, 
which was the result of remorse, repentance and contrition was voluntary and true or not and it is 
with that object that corroboration 1s sought for. In the case of the person confessing who has resiled 
from the’statement, general corroboration is sufficient while an accomplice’s evidence should 
be -corroborated in material particulars. In addition the Court must feel that the reasons given for 
` the retraction in the case of a confession are untrue. 


Appeal by Special Leave from the Ju ent and Order, dated the 12th Feb- 
ruary, 1957, of the Madras High Court be cart Appeal No. 728 of 1956 and 


Ref Trial No. 144 of 1956 arising out of the Judgment and Order, dated the 
hes October, 1956, of the Court of the Additional Sessions Judge of the 
imbatore Division, in S.C. Nos. 120 and 135 of 1956. 
H. J. Umrigar and T. S. Venkataraman, Advocates, for Appellant. 
P. Rama Reddy and T. M. Sen, Advocates, for Respondent. 


The Judgment of the Court was, delivered by 


Govinda Menon, 7.—Before the Additional Judge of the Court of Sessions of 
Coimbatore Division there were four accused, of whom the first accused Subramania 
Goundan has now appealed to this Court against the confirmation by the High 
Court of Madras of the conviction and sentence by the trial Court, by which, on 

Nos. 1 and 2, he was sentenced to death, and also sentenced to rigorous 
imprisonment for two years on charge No. 3. Special Leave to appeal was granted 
by order of this Court, dated the 6th of May, 1957. Along with the appellant were 
tried three others, of whom the second accused (Mara Goundan) was his father. 
The third accused (Karuppa) was the grandson of the second accused’s paternal 
uncle, while the fourth accused (Iyyavu) was an agnate in the fourth degree of the 
second accused. It is thus seen that all the accused were related to each other. 


The learned Sessions Judge framed four charges of which the first was against 
the appellant, that he on June 6, r956, at night in the village of Vengakalpalayam, 
committed the murder of ppa Goundan by cutting him with an aruval ; while 
the second charge was that at about the same time and place and in the course of 
the same transaction, he committed the murder of Muthu Goundan by stabbi 

him with a spear. ' The third count of the charge was against the first and the seco 

accused that they conjointly committed the offence of attempt to murder by stabbing 
one Munia Goundan with a spear and knife, and the last count of the ia was 
against accused Nos. 3 and 4 that they abetted the commission of the offence of 
.attempt to murder of Munia Goundan by being present on the scene. The learned 
Sessions Judge acquitted accused Nos. 2, and 4, but convicted and sentenced the 
appellant before us in the manner stated above. ° ` 








¢ Criminal Appeal No. 127 of 1957. A 17th September, 1957. 
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The vill where the offences were committed, was facuon-ridden in which 
the appellant, his father and others took one side, whereas the two deceased 
individuals, along with Munia Goundan and others, formed the leaders of the 
rival faction. It was also stated that the appellant’s father was the leading man 

- of the village, faving been assigned that dignity by the consent of the villagers. ° 
The prosecution case is that the dignity of the appellant’s family had been 
offended by certain actions of the ri aap andes and it was apprehended the 

appellant’s father that his prestige and influence, as the chief-man of the vi i 

were being gradually undermined and usurped by the rival group. About three 

days prior to the occurrence, which took place on the night between the 6th and 
the of June, 1956, Munia Goundan is said to have stated to the hearing of 
the appellant that he (Munia Goundan) would wipe out the eee father and 
his partisans, and if that were not ible, in a spirit of humiliation, Munia 
=—~Goundan would shave off his ouseces It is further alleged’ [that thé two 
deceased individuals also proclaimed words to that effect. : 
Angered at this threat of extermination of his family and inflamea by ume 
enmity due to the faction that had already existed, the appellant, according to 
the prosecution, having armed himself with an aruval (a sickle) a spear and a 
knife left his house on the night- of the 6th and 7th June, 1956, proceeded to a 
place known as Chettithottam where. the deceased Marappa Goundan was slecping 
in bis field-shed, and cut him on the neck with the aruval, and inflicted other 
injuries on him before leaving the place. Thereafter while on his way to the 
house of Munia Goundan to do away with him, the appellant met the deceased 
Muthu Goundan who was coming in the opposite direction and thinking that 
Muthu Goundan would catch him, inflicted a: stab wound on Muthu Goundan. 
After this the appellant went to the house of Munia Goundan (P.W. 5) and 
stabbed him also. Not being content With committing these crimes, he set 
to the shed of Sennimalai Goundan. (P.W. 4—who was also a partisan of the ri 
faction) which lay at a distance about four furlongs from the village. Thereafter 
the appellant returned to his own garden and ey den 


Karuppa Goundan (P.W. 1) hearing cries and noise from the direction of 
the house of Munia Goundan, ran towards that place, followed by Sennimalai - 
Goundan (P.W. 4) who similarly heard the same cries. They found Munia Goun- 
dan (P.W. 5) with injuries on him and also saw the shed of Sennimalaj Goundan 
(P.W. 4) me. At this P.W. 4 and P.W. 5 proceeded to the burning shed and 
on the way saw Natarajan (P.W. 10), the son of the deceaased Marappa Goundan, 
weeping and pence his field. Reaching the place wherefrom P.W. to was. 

iling, P.W. 4 and P.W. 5 saw Marappa Goundan ying dead on a cot in the shed 
with injuries. It is in evidence that the witnesses then saw the shed of P.W. 4 
completely burnt down and after that Karuppa Goundan and Sennimalai Goundan 
went to the house of the Village Munsif who was living about four miles away from: ` 
the village and gave a report about the occurrence ss es 5 A.M. on 7th June, 1956 
and which is on record as Exhibit P-1. Information reached the Sub-Inspector of 
Police of Avanashi (P.W. 17) at 8-30 a.m. who reached the place of occurrence at 
11 A.M. Investigation was then started, the details of which it is unn to men- 


tion. At about 12 noon near a temple in the village "appelant: appellant there, the 


Sub-Inspector of Police arrested him after which the ap t made a statement, 
the admissible portions of which are marked as Exhibit -13. From the appellant 
material objects Nos. 10 and 11, a blood-stained drawer and a baniyan respectively- 

e worn by him were seized and the appellant thereafter took the Police Officer to his: 
garden and took out M. O. 12, a blood-stained bed-sheet from a rafter in the garden 
shed which, according to the prosecution, was used by the appellant for wrapping 
himself up after he lay down in his shed see pas to the commission of the crime.. 
Statements were taken by the Sub-Inspector from a number of persons, including 
Natarajat (P.W. 10), son of Marappa Goundan, Nachimuthu Goundan (P.W. 11), 
son of Muthu Goundan, Munia Goundan (P.W. 5) and others. We do not think. 
it necessary to describe the dhtails of the investigation and the examination of witnesses 
regarding the accusations Against the acquitted persons. 
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On June 9, 1958; at about 3-50 P.M., the appellant wase p. 
P. I. Veeraswami, Sub- istrate (P.W.7), wbo administered the necessary warnings 
under the Criminal Rules of Practice and being satisfied that fhe appellant wanted to 
make a voluntary statement, he was given two days’ time for reflection till Jupe 11, 

©1956, on which date the appellant was produced before the same Magistrate at . 
3-50 Pu. The same warnings were again administered to him and the Magistrate 
was satisfied that the statement about to be made was a voluntary one. Thereafter | 
it was recorded in the appellant’s own words, read over to him and acknowl 
by him to be correct. is statement in which the appellant confessed to having 
committed the murder of Marappa Goundan and Muthu Goundan and also in- 
flicted injuries on Munia Goundan on the night in question, is exhibited as Exhibit 
P-3/A. 

In order to prove the case against the appellant the main reliance on the side 
of the prosecution was on Natarajan (P-W. 10), the eye-witness to the attack of 
his father Marappa Goundan, and with regard to the murder of Muthu Goundan, 
the case rested on the testimony of Nachimuthu Goundan (P.W. 11), son of Muthu 
Goundan, who is said to have told the witness (P.W. 12) that the appellant had 
stabbed Muthu with a a bap Subbanna Goundan (P.W. 12), a neighbour of 
Muthu Goundan, also e to the fact that he heard Muthu Goundan saying that 
the appellant had stabbed him with a spear. The assault on Munia Goundan 
(P.W. 5) is spoken to by himself. In addition to this evidence, the prosecution 
rested its case on the confession of the appellant. Before the learned Sessions Judge 
the aie ieee denied the offence and retracted the confession made by him on the 
ground that the Sub-Inspector and the Circle Inspector of Police threatened to 

umplicate the appellant’s father and five others in the crime if he did not confess 
aad that was the reason why he made a false confession. 

The learned Sessions Judge accepted the testimony of Natarajan (P.W. 10), 
Nachimuthu Goundan (P.W. 11) and Subbanna Goundan (P.W. 12) with regard 
to the murders and also that of Munia Goundan (P.W. 5) and Komaraswami Goun- 
dan (P.W. 6) with regard to the attack on Munia Goundan. He also held that 
the confession, Exhibit P-3/A, was voluntary and true and on the footing of the 
oral evidence, corroborated amply by the confession, the appellant was convicted 
and sentenced. In the High Court Somasundaram, J.,-who delivered the judgment 
of the Court, was not inclined to place reliance on the oral testimony of P.W. 5, 
P.W. 10 and P.W. 11. The learned Judge was of the opinion that it was not ak 
to act on the evidence of Natarajan (P.W. 10) and convict the appellant of the 
offence of murder of Marappa Goundan. The High Court did not t the 
evidence of Nachimuthu Goundan (P.W. 11) and Subbanna Goundan (P.W. 12). 
In the same strain the judgment of the High Court states that it is not safe to act 
on the evidence of Munia Goundan (P.W. 5) and (P.W. 6) Komaraswami Goundan. 
‘The conclusion was that the oral evidence did not reach that standard of proof neces- 
sary for reliance to sustain a conviction, but the learned Judge upheld the con- 
viction on the ground that as the confession was voluntary and true, it can be believed 
though the same was retracted. Opinion was also expressed that the confession 
was corroborated by the recovery of M.O. 12, as a result of the statement made by « 
the appellant which contained human-blood for which there was no explanation 
whatsoever. Corroboration was also afforded by the existence of human blood 
on M.Os. 10 and 11. The question, therefore, bere us is whether the High Court 
erred in law in agreeing with the trial Court regarding the guilt of the appellant. 

Had the High Court come to the conclusion that the evidence of P.Ws. 5 
Io and 11 can be accepted in order to sustain the conviction of the appellant, the 
question would have been simpler of solution, and alternatively were this Court 
inclined to appraise the credibility or otherwise of their testimony, whether a 
different conclusion would have been arrived at, is unnecessary to . On 
a-perusal of the evidence of these witnesses, it cannot be said that*their testimony 
is such as should be relegated to the realm of disbelief. Even so, we haveedecided to 
proceed on the footing, that the testimony of the im t prosecution witnesses 


e 
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wousd not be ient for a conclusion that the appellant is guilty beyond reasonable 
doubt. i 
The ultimate approach, therefore, to the question should be whether the con- 
fessibn, Exhibit P-3/A, is entitled to credence and be acted upon. The | 
. CO for the a ant, Sri Umrigar, was at pains to show, firstly, that the confession e 
was not voluntaty; secondly, it is not true and lastly, that even if these two tests are 
answered in the affirmative so far as the prosecution is concerned, it would be very 
“unsafe to act on this retracted confession which, according to him, was resiled from 


as early as an op ity occurred. Dealing with the first question, he pointed 
out that the appellant was roduced at 3-45 P.M., on June 9, 1956, before the Sub- 
Magistrate in e Court hall which wa dard of police officials, apd the Jail 


warder alone was placed in-charge; thereafter the Sub-Magistrate gave the neces- 
sary i ane enough time was given for reflection. The cciticiam levelled 
way the ap t’s co is that despite these beneficient actions, still the influence 
of the police on the appellant still remained and that even at the time when the 
confession given, it cannot be said that the appellant was free from police 
sure. Our Bae vas End 1o Paciga n Cross ecatunacnn of BW.) whee 
he had stated that on both the occasions when the appellant was produced for 
recording of the confession, the Police Constable in guard at the Sub-Jail was in 
charge and further that there is a gate way between the Police Station and the 
Court, and that gate way is the approach to the Sub-Jail. From these circumstances 
inference is sought to be drawn though during the relevant periods the incar- 
ceration of the appellant was ina Sub-Jaul, still he was under police custody and 
influence and, there was no clearance of the supervening police control on him, 
in order to make his mind free from all such influence, We ‘have aa gone 
ugh the questions put the Magistrate, not only on June g, 1956, when 
appellant was given ine A reflection, but also on those on June 11, 1956; when 
he gave the confessional statement, and we are satisfied that nothing could be said 
against the procedure followed. The learned Magistrate has clearly conformed 
to the procedure prescribed by sections 164 and 364 of the Criminal Procedure 
Code, as well as to the directions laid down in the Madras Criminal Rules of Practice 
as a preliminary to the recording of the confession. The meagre cross-cxamination 
of the Sub-Magistrate has not brought out any material circumstances which would, 
in any way, detract from the satisfactory way in which he has performed his official 
duty. In the endorsement at the foot of the confessional statement the Sub-Magis- 
trate (P.W. 7) says that he had explained to the appellant that he (the appellant) 
was not bound to make a confession and if he does so, it may be used as evidence 
against him; and the endorsement further goes on to add that the Sub- i 
trate believed that the confession was voluntarily made. The next remark is that 
it was taken in his presence and hearing and read over to the confessor who ad- 
mitted it to be correct. But it is urged against tbe voluntary nature of the con- 
, fession, that an inducement was given by the Magistrate by the manner in which 
the quesfions were put. One of the questions was ‘Why do you want to give a 
statement?’ and the answer given was ‘It is suspected that those who have committed 
murder are others. To prove that it is I who have stabbed, I am giving the state- 
e ment.’ The above was the question put and the answer given on June 9, 1956. On 
June 11, 1956, the question and the answer were as fallow : 


> 


“Q. For what purpose are you going to make a statement ? 

A. Others will be implicated in the case for murder, I alone have committed murder. I am 

„ Suing to give the statement to that effect.” . Š 
When he resiled from the confession in the Sessions Court, the appellant stated 
that the Sub-Inspector and the Circle HER went to him in Sub-Jail and 
threatened to implicate his father, accused No. 2 in the lower Court, and five others 
unléss he confessed. Therefore, it was on this account that the statement Exhibit 
P-3/A was made before the Magistrate which the accused alleged was neither true, 
nor voluntary. "The argument of the learned counsel is that in order to save his 
father and some others, the appellant implicated himself and confessed falsely to 
an act which he did not @Smmit. Criticism has been levelled against the mode 
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and manner in which the question way put as directly inducing ¢he appellar to 
immolate himself and C ances eh and kin. We are asked to say that*the 
appellant, being an emotional youngman of noble sentiments and spirit, did not 
desire to have his father implicated in a crime of this sort and what may be ascribed 
28 afilial obligation was ormed in trying to get release of his father-frofn the | 
enmeshes of ihe police. Such an argument, we are afraid, cannot®carry any con- 
viction, The form of the question is prescribed by the Criminal Rules of Practice 
and if the officer before whom the co ion is made, fails to put it, then his faikure ° 
will be criticised as blameworthy. We.do not feel that any nefarious object existed 
in putting a perfectly innocuous and obligatory question to the appellant asking 
him “ y he wants to makøæa statement?” Further, P.W. 17, the Investigating 
Sub-Inspector, has clearly denied the alleged inducement by the police that if he 
did not confess, others, including his father, would be implicated in the case. It 
is, therefore, difficult to conclude that there was any kind of inducement or threat 
as a result of which an involuntary confession was made. a 


A complaint is made by the learned counsel that before the Committing Magis- 
trate no question under section 342, Criminal Procedure Code was put to the ap- 
pellant with regard to the confession and therefore, he had no opportunity to put 
forward his complaint about the confession until the case came before the Sessions 
Court. No doubt a scrutiny of the statement of the accused before the Sub-Magis- 
trate does not reveal any specific questions as having been put to him about the 
confession, but the fact remains that the confession was exhibited before the Com- 
mitting Court and the contents were known to the appellant then and there. 
Under section 207-A, sub-clause (3) of the Criminal Procedure Code, even at the 
commencement of the inquiry into a case triable by a Sessions Court the SETE 
Magistrate is enjoined, when the accused is brought before him, to satisfy hi 
that the documents mentioned in section «173 have been furnished to the accused 
and if it is found that they have-not so far been furnished, it is the duty of the Magis- 
trate to cause the same to be furnished. Section 173, sub-clause (4) makes it ob- 
ligatory upon the Police to furnish the accused free of cost with a copy of the police 
ee the first information report under section 154 and all other documents on 
which the prosecution propose to rely, including statements and confessions if any 
recorded under section 164. The result, therefore, is that even before the 
commencement of the committal proceedings the appellant had been provided 
with the copy of the confessional statement sought to be relied upon for justifying a 
prima facis case against him. We do not think, ting that the confession was 
not placed in the fore-front as a piece of evidence i the accused in the 
Committing Court, such a default if it is-one, would in any way show that the 
confession was involuntary. . 

The second aspect of the learned counsel’s contention is that the confession 
is not true. In Criminal Appeals Nos. 22 and 23 of 1957, dated April 10, 1957, 
(Sarwan Singh and Harbans Sigh v. The State of Punjab) this Court reased 
the opinion that for the purpose of finding out whether a confession is true, it would 
be necessary to examine the same and compare it with the rest of the prosecution 
evidence and the probabilities of the case, and Mr. Umrigar relying on these ob- 
servations urges that on a comparison of the confession with the other parts of the 

rosecution evidence, the irresistible conclusion should follow that on the face of 
it the confessional statement is unture. The material portions of the confessional 
document concerning the actual crime are to the following effect : 

“Bo on Wednesday night at about 11 O'clock, I took aruval, spear and knife sharp on both 
sides and went to Chetty Thottam, near our garden. Marappa Goundan, then was lying on the cot 
in his shed and sleeping. I cut him with aruval on the neck. While coming from to the 


house of Muniappa Goundan in our village, Muthu Goundan came ite to me in our village 
street. ‘Thinking that he came to catch me I stabbed him. The aruval fell there itself. 


Then, I went to Muniappa Goundan’s house, and stabbed Muniappa Goundan. 


Afterwards, I set fire to the shed of Sennimalai Goundan at a distance of four fuSlongs to our 
village. Then I came to our garden and lay.” = 


1. Since reported in 1957 §.C.J. 699: (1957) M.J. (Crl.) 672. 
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From this, according to the defence gounsel, it is seen that only one cut was 
cted with an arfival on the neck of ppa Goundan and a single stab was 
iven to Muthu Goundan. Similarly Munia Goundan was only stabbed once, 
ut in Exhibit P-4 the post-mortem certificate on the body of Marappa Goundan 
theré are as many as thirteen injuries of which the neck injuries were 4, 5 and 6, 
the others being on other parts of the body. It is, therefore, urged that ‘he unquest 
tionable fact of the existence of a number of injuries on Marappa belies the truth 


e ofthe confession, in that only one cut was given on the neck. Similarly the 


confession does not make any mention of the presence of any one else when Munia 
Goundan was stabbed, though both P.W. 5 and P.W. 6 have deposed that there 
were three persons who were coming northward from the shed of Mara Goundan 
at the time P.W. 5 was stabbed. The statement made by P.W. 5 ibit D-2) 
before the Medical Officer on June 8,’1956, was also to the effect that more persons 
than-one were involved in the attack on him. The confession also does not make 
any reference to the recovery of the incriminating articles such as M.O 12 as a result 
of a statement made by the appellant to the police officer. From these circums- 
tances we are asked to say that the confession cannot be true. Mr. Umrigar urges 
that the learned Judges of the High Court have not paid sufficient attention to 
this method of examining how far a confession is true by comparing it with the 
other evidence in the case in accordance with the test laid down by this Court. 
Even in the absence of such comparison in the judgment of the High Court we do 
not think that on that ground it can be predicated that the appellant made an 
untrue statement voluntarily. After all the absence of elaborate details in a con- 
fession cannot brand it as false. There is no statement in the confession which is 
contrary to the oral evidence though the details put forward when the witnesses 
were examined in Court do not sia in extenso in the confession and for ‘that 
reason we are not prepared to say that the confession is untrue. i 


The next question is whether there is corroboration of the confession since 
it has been retracted. A confesion of a crime by a person, who has perpetrated 


' it, is usually the outcome of penitence and remorse and in normal circumstances 


is the best evidence against the maker. The question has very often arisen whether 
a retracted confesion may form the basis of conviction if believed to be true and 
voluntarily made. For the p of arriving at this conclusion the Court has to 
take into consideration not only the reasons given for making the confession or 
retracting it but the attending facts and circumstances surrounding the same. It 
may be remarked that there can be no absolute rule that a retracted confession 
cannot be acted upon unless the same is corroborated materially. It was laid down 
in certain cases one such being Kesava Pillai alias Koralan and another and Kesava Pillai 
alias Thilia Kannu Pillai}, that if the reasons given by an accused n for retracting 
a confession are on the face of them false, the confession may be acted upon as it 
stands and without any corroboration. But the view taken by this Court on more 
occasigns than one is that as a matter of prudence and caution which has sanctified 
itself into a rule of law, a retracted confession cannot be made solely the basis of 
conviction unless the same is corroborated one of the latest cases being ‘ Balbir Singh 
v. State of Punjab’, but it does not necessarily mean that each and every circum- 
stance mentioned in the confession regarding the complicity of the accused must be 
separately and independently corroborated, nor is it essential that the corroboration 
must come from facts and circumstances discovered after the confession was made. 
It would be sufficient, in our opinion, that the eral trend of the confession is 
substantiated by some evidence which would tally with what is contained im 
the confession. In this connection it would be profitable to contrast a retracted 
confession with the evidence of an approver or an accomplice. Though under 
section 193 of the Evidence Act a conviction is not illegal merely because it proceeds 
on the uncorroborated testimony of witnesses, Illustration (b) to section 114 lays 
down that a Court may presume that an accomplice is unworthy of credit unless he 
is corroborated in material particulars. In the case of such a person on his own 
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showing he is a depraved and debased individual who havi en part in fhe 
crime tries to exculpate himself and wafts to fasten the liability 4n another. Vin 
such circumstances it is absolutely necessary that what he has deposed must be 
corroborated in material particulars. In contrasting this With the statement,of 
a n making a confession who stands on a better footing, one need onlyefind 
Qut when there is a retraction whether the earlier statement which was the result 
of remorse, répentence and contrition, was voluntary and true or not and it is with 
that object that corroboration is sought for. Not ini eeaty one is apt to fall 
in error in equating a retracted confession with the evidence of an accomplice 
and, therefore, it is advisable to clearly understand the distinction between the two. 
The standards of corroboration in the two are quite different. In the case of the 
_ person confessing who has resiled from his statement, general corroboration is 

sufficient while an accomplice’s evidence should be corroborated in material parti- 
culars. In addition the Court must feel that the reasons given for the retraction 
in the case of a confession, are untrue. 


Applying this test to the present. case, we are of the opinion that when the ap- 
pellant given no satisfactory explanation for the presence of human-blood on 
material objects Nos. 10, 11 and 12, it follows that blood of the murdered was 
on these material objects. The reasons for retraction are also false. A criticism is 
levelled that the Chemical Examiner’s report does not show the extent of blood on 
M.O. No. 12, the bed-sheet, in which the appellant wrapped himself after the offence. 
All that the document states is that among other items it is also stained with human- 
blood, but Mr. Umrigar argues that this description only shows that there would 
have been only a speck or a spot of blood on the bed-sheet, for according to 
him, as a matter of fact, there should have been a large quantity of blood on the 
hands of the appellant if he had, without washing, used a bed-sheet, thereafter large 
seers of blood are likely to be present on jhe bed-sheet. If that is so, the mere 
act that the presence of blood is described as’stains would show that the prosecution 
case cannot be true : We do not feel inclined to put such a restricted meaning on 
the word ‘stain’, ‘ Stained with human blood’ is an expression commonly found 
in Chemical Examiner’s reports and it does not ily refer to specks of blood 
alone. We do not think that any inference can be drawn from the use of the word 
‘stain’ in the Chemical Examiner’s report, that there was not sufficient blood 
on the bed-sheet. The appellant has given no explanation as to how blood came 
to be present on material objects Nos. 10 to 12. Agreeing with the High Court 
that ‘this is corroboration of the confession made by the appellant, we are of the 
opinion that the confession can be acted upon. If that is so, the appellant’s guilt 
has been proved beyond reasonable doubt: ; 


The appeal is dismissed. 
Appeal dismissed. 
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The Judgment of the Court was delivered by . eE 

Kapur, J.—This is an appeal by the State of Madras from the judgment and 
order of the Fie Court of Madras reversing the judgment of the Special Judge of 
Coimbatore and thereby acquitting the respondent who had been convicted of an 
offence under section 161, Indian Penal Code and sentenced to six months’ simple 
imprisonment. 

The respondent, Vaidyanatha Iyer, was at all material times the Income-tax 
Officer of Coimbatore and it is not disputed that he was there in the parang of 
June, 1951. According to the prosecution the respondent in the end of Sep > 
1951, demanded from K. S. Narayana Iyer, (hereinafter referred to as the complai- 
nant) who is a proprietor of a “Coffee Hotel” called Nehru Cafein Coimbatore 
with another similar hotel at Bhavanisagdt, a bribe of Rs. 1,000. 

The complainant had been assessed to income-tax all along since 1942. During 
the course of assessment for the year 1950-51 it was discovered that he had failed to 
pay advance income-tax. A notice was therefore issued to him on March 24, 
1951, under section 28 read with section 18-A (2) of the Income-tax Act to show 
cause why a penalty should not be imposed for under-estimating his income. For 
the assessment year 1951-52 also the complainant in the usual course filed his return 
on August 11, 1951, and on a notice being issued to him produced his accounts before 
the Income-tax cer on September 27, 1951. He again appeared before him on 
the 28th and the respondent told him that the “ ty papers had not been dis- 
posed of and that the accounts of the current year had also not been gone through” 
and asked the complainant to see him at his house on the following morning, which 
the complainant did. There he was told by the respondent that if he wanted to have 
his return accepted and to be helped in the matter of penalty proceedings he should 
pay the mdent Rs. 1,000 as ill gratification. The complainant mentioned 


this fact to his manager and also that he had been told by the Income-tax Officer that- 


his accounts were unsatisfactory. Because he was asked to do sò the complainant saw 
the respondent at the latter’s house on October 6 or 7 and he asked the complainant 
if he had brought the money and after some talk about the assessment the ndent 

’ asked the complainant to pay half the amount as it was Deepavali time. ere is 
evidence of a defence witness also to show that towards the end of October 1951, the 
complainant was seen coming from the house of the respondent though the prosecu- 
tion and the defence are not in accord as to the purpose of this visit. 


° The Circle Inspector, Munisami, P:W. 12, claims to have received complaints 
while at Madras about the respondent being corrupt and his “indulging in corrupt 
practices”. He then came to Coimbatore and got into touch with e complainant 
and asked him if he had paid any bribe to the respondent. The complainant 
mentioned to the Inspector about the demand of a bribe by the respondent. At the 
instance of the Inspector the complainant appeared before the Tchsildar-Magistrate 
who recorded his statement Py17 wherein ie whole story of the demand of the bribe 
has been set out. The Inspector then gave ten one-hundred-rupee currency notes to 
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the complainant after their numbers werq taken down in Exhibit P-}7. The lai- 
nant then went to the office of the nceiatd but no money was accepted on that May 
because the respondent had received an anonymous letters Exhibit P-18 warning 
him of the trap which was being laid by the Malayalam people. The ndent 
natifally got very annoyed with the complainant and sent him away. same , 
reine the complainant Was told that he was required to go to the house of the 
respondent on the following ing which he did at 8 a.u. The respondent told 
him that he should take no notice of the anonymous letter which must have been * 
sent ve his enemies and asked him to pay some money. The complainant paid a 
‘sum of Rs, 200 which on his return he entered in his kacha account which the 
High Court has rejected without sufficient reason. On the evening of November 15, 
the complainant again went to the house of the respondent and the latter told him 
that he would pass final orders and that money should be paid. The record, P-7 
and P-7 (a) shows that an order was dictated on November 13, although there is no 
proof or even indication that the complainant knew about it. The complainant was™ 
‘given 8 one-hundred rupee notes by the Inspector and the complainant paid them 
~to the respondent on the morning of November 17, at the latter’s house. On this 
occasion the complainant accornpanied by his manager P.W. 14 had gone towards 
the house of the respondent along with the Magistrate and Circle Inspector, and 
Venkatesa Iyer P.W. 14 in a car which was stopped three or four blocks away from 
the house of the respondent and only the complainant and his manager went into 
the respondent’s house and paid the money. Two or three minutes later the Inspec- 
tor P.W. 12 and the Magistrate P.W. 13 and one Sesha Ayyar who had joined the 
party enroute also came into the house on receiving the signal from the complainant. 
ey disclosed their identity to the respondent and told him that they had information 
that he had received Rs. 800 from the complainant as illegal gratification and asked 
him to produce the money which he had rgceived from the complainant. The res- 
pondent did not say anything and got up from the chair on which he was sitting and 
tried to go into the house but was prevented from doing so by the Inspector and he 
then produced the money from the folds of his dhoti. While the mahagar was being 
prepared the respondent said that he had received this money as a loan frorn the com- 
plainant who denied this and said it had been paid asa bribe. A telegram was then 
sent to the Superintendent of Special Police blishment and under his orders a 
‘case was regi and the investigation was then taken up by a Deputy Superinten- 
dent of Police who searched the house of the respondent on November 19, but no 
pronote seems to have been received or taken into possession on that date. A pro- 
note with four-anna stamps affixed was later produced in the Court by pga esata 
on July 17, 1952, during the course of his statement under section 342, Crimi 
Procedure Code, but it was not mentioned to the Magistrate P.W. 13, by the res- 
pondent. ` 


The charge against the respondent was that he had obtained from the complai- 
nant Rs. soo as gratification other than legal remuneration asa motive or the 
reward for showing favour to-him in the exercise of official functions-and thereby 
committed an offence punishable under section 161 of the Indian Penal Code read 
with section 4 of the Prevention of Corruption Act (II of 1947). 


The explanation of the respondent was that he mentioned ,to the complainant 
about his money difficulties when accidently he met him on the road towards the 
end of August or bai eer of September, 1951. The complainant offered to lend 
him Rs. 1,000. At that time he was not aware that the complainant had an assess- 
ment pending before him. It was the complainant who told him on November 15, ‘ 
when he met him again that the anonymous letter was the “work of his enemies” 
and promised to advance the loan as previously promised and he also suggested that 
the respondent should execute a pronote for Rs. 1,000 which would be attested by 
Venkatesa Ayyar to which he (the mdent) was agreeable. The cqmplainant 
paid Rs. 800 on the nee of November 17 and promised to pay Rs. 200 in the eve- 
ning. The respondent had the pronote ready and offered to hand it pver in the 
morning but the complainant said he would take it whea “‘he left the house .” 
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Thel Special Judge accepted the story of the prosecution and after a care- 
fuidanalysis of the evidence found the dent guilty of the offence charged and 
sentenced him to six months simple imprisonment. 


Qn appeal being taken to the h Court the learned Single Judge reversed 
the judgment and acquitted the respondent. It will be convenient to give hefe thg 
main findings 8f the learned Judge in his own words :/ 

“ (i) It is true that at the time when the money was accepted by the accused, proceedings 
Gigi ees ee BE oe ae a ce, 
therefore, if in such circumstances, the accused abould recetve money from an asessee, the suspicion 
ureadily aroused that the money must have been phid only as an ill gratification. On goi 
through the judgment of the learned trial Judge, I formed the impresion that he was totally influenced 

“ (ii) The result is that if the version of P.W. 8 and that of the accused are balanced, th 
P ee gpd pr gana ala i ie ni ee a 
en to show 9 explanation o a accused cannot reasonabl c 

Se doc woe ie en ti 


Gii) But this was not a case of ordinary lendee, but an Income-tax Officer whose favour 
was needed by the lender. 


(iv) Evidence shows that in November, 1951, the accused was in need of a sum of Rs. 1,000 
and, for that purpose, has asked P.W. 8 for a loan. 

* (v) In my view, the evidence does not necessarily make out a case that the accused must 
have acccepted moncy only as a bribe. 

(vi) I do not therefore feel certain that the taking of a loan, with an obligation to repay it 
with interest, would fall within the meaning of the term ‘ gratification ’.” 
The extent of the power of the Supreme Court to interfere with a judgment of 
acquittal was raised before us by the respondent’s counsel and it was contended 
pena I exercised by this Court under Article 136 was the same as that 
exercised by the Judicial Committee of the Privy Council and reliance was placed 
on a minority j ent by Venkataramea Atyar, in Aher Raja Kkima v. The State 
Saurashtral, where the learned judge after discussing the various Privy Council 
judgments and quoting a passage from the judgment of this Court in Pritam Singh v. 
The Siate*, observed : 
is clearly Article 134. Article 194 (1) 

fn terns unqualified, on questions both of fact 
then Article 1 (1) would become superfluous. Itis obvious that the intention of 
h providing for an appeal on facts under Article 194 (1) (a and (b) was to exclude ‘it under 
Article aE d tatry TUPP E the conclusion ceached M itam Singh v. The Stats*, that like the 
Privy Council this Court would not function as a further court of appeal on facts in criminal cases.” 
The State of Madhya Pradesh v. Ramakrishna Ganpatrao Limsey?, was also referred to by 
counsel for the respondent and it was contended that the Supreme Court should 
not interfere with the order of the High Court merely on the ground that it took a 
different view of the facts. That was an appeal which had brought on a 
certificate by the High Court and not by Special Leave of this Court. That judgment 
was considered by a Constitution Bench in State of Madras v. Gurolah Naidu Co., Lid. 
and S.R. Das, Acting C. J., delivering the judgment of the Court pointed out that that 
was a decision of bench of three Judges and not of a Constitution Bench and the 
observation that there was no provision ieee to section 417 of the Criminal 
Procedure Code only emphasised that this Court should not in appeal by BS is 
Leave interfere with the order of acquittal passed by the High Court merely for 
correcting errors of fact or of law. Gurvlah Naids caset was an appeal against a 
a judgment of acquittal and this Court reversed the judgment saying : 
s “In our view, the High Court erred in holding that the prosecution had failed to establish their 
case and in acquitting the accused.” 

This case negatives the contention that under Article 136 interference by this Court 

with findings of High Courts in judgments of acquittal is not intended. Even in 





f JCQR. 128 : 8.CJ. : 5.C.R. 453, 
DE : Ro MLJ. (3.0) ae ore Pag See 1954 S. ars 
R. (S.Q) 135. ` 4 ALR. 1956 8:C. 158, 161. 
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' State of Madhya Pradesh v. Ramakrishna Ganpatrao Limsey}, Sportif . was of 
opinion that the Supreme Court can irterfere where. the Hig urt “acts per- 
versely or otherwise improperly or has been deceived by fraud.” 


In Pritam Singh v. The State?, Fazl Ali, J., after a careful examination of Article 
136 afong with the preceding Articles stated the scope of thé appeal under Article 
136 to be: . : 

“ Generally speaking, this Court will not grant special leave, unless it is shown that exceptiqna] 
and special circumstances exist, that substantial and grave injustice has been done and that the case in 
question presents features of sufficiqnt gravity to warrant a review of the decision appealed against.” 
Even the Privy Council in laying down the permissible limits for review in criminal 
matters included things “‘so irregular or so outrageous as to shake the very basis of 
justice.” See Mohinder Singh v. The King?. 


An instance of this principle is the decision of the Privy Council in Stephen 
Senevirtans v. Tha King *, nich will be discussed later in this judgment and which 
bas been approved of by this Court. \ 

Interpreting the following words of section 205 of the Government of India Act 
1935 “any judgment, decree or final order of a Court” and “it shall be the duty of 
every High Court in British India to consider in every case”, Lord Thankertonein 
King Emperor v. Sibnath Bannerjt®, said : ; 

s The purpose of the provision is to confer a right of appeal in every case that involves substantial 
question of law as to the interpretation of the Act or of any Order in Council made thereunder.” 

One of the questions for decision in that case was whether an appeal lay in 
cases of habeas corpus. Lord Thankerton there, observed : 

“In the absence of an express tion of habeas and having in view the, d 
purpose of the section, their Tordihin kc unable to e of the action by mere planira 
so as to exclude these cases from its operation.” e 

In Article 136 the use of the words “ Supreme Court may in its discretion grant 
special leave to appeal from any judgment, decree, determination, sentence or order 
in any cause or matter passed or made by any Court or Tribunal in the territory of 
India ” show that in criminal matters no distinction can be made as a matter of 
construction between a judgment of conviction or acquittal. In Bhagwan Das v. 
The State of Rajasthan®, the following observation of the Judicial Committee of Privy 
Council in Stephen Seneotr tans v. Ths King*, at page 299 : 

fy, tebe cate, Veh 4 there are here no grounds on the evidence, taken ‘as a whole, upon which 
any aie could property asa matter of legitimate inference, arrive at a conclusion that the appellant 
was ©. e èo o è o ù 
was quoted with approval and after an examination of all the facts and circumstances 
of the case the Supreme (Court reversed the judgment of conviction by the High 
Court under Article 136. The question for decision in the present case is whether 
it falls within the limits laid down in the abovementioned cases. This Court will 
not readily interfere with the findings of fact given by the High Court but "if the 

- High Court acts perversely or otherwise improperly interference will be called for. 

The findings of the High Court in the present case are, to say the least halting, 
and the approach to the whole question has been such that it falls within what Mr. 
Justice ajan in State of Madhya Pradesh v. Ramakrishna Ganpatrao Limsey, des- 
cribed as “acting perversely or otherwise improperly”. Although the learned High 
Court Judge has in the beginning of the judgment mentioned the presumption which 
arises under section 4 of the Prevention of Corruption Act (II of 1947), the following 
passage in the judgment : 


“in any case, the evidence is not eno to show that the explanation offered by the accused 
cannot reasonally be true, and so, the ben t of doubt must go to him ” 





1. AIR. 1954 S.G. 20. 5. (1945) 2 MLJ. 325 : (1945) LR- 72 LA. 

2. ES S.G.R. 453, 458. 241, 255: (1945) FoR. se k 

3- (1932) 64 M.LJ. 77: LR. 59 I.A. 299, 6. (ios) 8. 9; ja: 1957) M.L.J. (Crl.) 
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er section 4. The relevant words of section are : 

e“ Where in any trial of an offence pumshable under section 161. . . . it is proved 
that an accused person has accepted . . . . . . . . any gratification (other tha legal 
remuneration) . . . . . from any person, it shall be presumed unless the con is 
that he accepted.®. . . . . that gratification. . . . . as a motive or as is 
mentioned in the said section 161 St we fas, he 
Therefore where it is proved that a gratification has been accepted, then the presump- 
tion shall at once arise under the section. It introduces an exception to the general 
rule as to the burden of proof in criminal cases and shifts the onus on to the accused. - 
It may here be mentioned that the Legislature has chosen to use the words ‘shall 

resume’ and not ‘may presume’, the former a presumption of law and latter of 

Both these phrases have been defined in the Indian Evidence Act, no doubt 

for the p of that Act, but section 4 of the Prevention of Corruption Act is 

in pari naimie with the Evidence Act because it deals with a branch of law of evidence, 

6g., presumptions and therefore should have the same meaning. “Shall presume” 
has been defined in the Evidence Act as follows : 

“ Whenever it is directed by this Act that the Court shall a it shall such fact 
a cha eee gece $i eae ao seee 
It is a presumption of law and therefore it is obligatory on the Court to raise this 
presumption in every case brought under section 4 of the Prevention of Corruption 
Act because unlike the case of presumption of fact, presumptions of law constitute 
branch of jurisprudence. While giving the ing quoted above the learned Judge 
seems to have disregarded the special rule of burden of proof under section 4 and 
therefore his approach in this case has been on erroncous lines. 

The judgment also shows that certain salient pieces of evidence were missed or 
were not properly appreciated. 
At the time-when the penalty notice was issued under section 28 of the Income- 


tax Act the respondent was not the Income-tax Officer at Coimbatore but by June 6, 
he had been posted at Coimbatore and the note on the Penalty File, dated une 6, 


I95I 


“put up proposal to I.A.G. for levy of standard penalty ” 
was made by him. Although this proposal was made on June 6, 1951, it is not 
clear as to what final orders were passed in these proceedings and when. At least 
there is nothing’to indicate that any intimation was given to the complainant in 
regard to this matter. The complainant has stated on oath as P.W. 8: 

“I alone went to the accused on 28th tember, 1951. He then told me that the penalty 
peper was not disposed of and that the accounts for the current year had not also been gone through.” 
On the day following this the respondent asked the complainant for illegal gratifica- 
tion of Rs. 1,000. unsel for the respondent contended that there was no occasion 
for the pespondent to say anything about the penalty proceedings because as far as he 
was concerned the recommendation had already been made by him but the real 
question is whether the complainant was told as to what had ha pened or had 
any knowledge of this. He states that he had none and there is no to indicate 


` that he had. 


The respondent hás then stated that the complainant was known to him since 
1942 when he, the respondent, was the Head Clerk of the Appellant Assistant Com- 
missioner of Income-tax and that is the reason why to the end of August or 
the beginning of September when he casually met the complainant on the road, he 
told him that he was in financial difficulties and the complainant offered him a 
loan of Rs, 1000 to be returned in easy instalments and that he did not know at that 
time that the complainant was an assessee before him. This statement of the res- 
pondent has been accepted by the High Court without considering the following 
importane facts. Notice was issued to the ‘complainant and he filed his return on 
August 11, 1951. The notice must have been issued to the complainant under sec- 
tion 22 (2) of the Income-tax Act by the respondent himself as he was at that time 
the Income-tax Officer. $o it is difficult to believe his statement about his not know- 
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ing that the complainant was an assessee pefore him and it is improbmble that the 
pondent would mention his financial troubles to a more or less a casual acquaintance 
who has neither been shown to be a banker, nor a moneylendér nor a eae n. 
The complainant has stated that he visited the respondent on 6th or qth Obisher 
#951, when he asked him if he had brought the money. The complainant replied - 
that he had no money to as he had purchased a house and he also asked him 
if the respondent had finished - the assessment. The latter’s reply was that he would , 
look into the matter and also told him that the complainant might pay half the 
amount (of the illegal gratification) before the deepavali- time. is statement the 

. respondent has denied but the statement of the complainant as to his having no 
money as he had purchased a house has not been seriously challenged in cros- 
examination. 


The complainant had been asked to produce the accounts and he did produce 
them on September 27. The notes made by the respondent in P.7 and P-7 & show — 
that the accounts of the complainant were not being accepted in regard to Coimba- 
tore Hotel. The portion of the order was: g 
“ All the defects that are usual in hotel accounts exist here ”. 
In regard to Bhavanisagar hotel the note stated : ° 
“ Purchases are not fully supported and sales are reckoned from till takings.” 


On October 1, 1951, the assessee had filed his written statement and also some 
other documents. Nothing more seems to have been done till November 7, when 
the relevant part of the note on the file is : 


“ I have been keeping this in order to compare the results with other nearby hotels ”. 


As to why no. enquiries could be made in the whole of this period is not clear from 
the assessment record and-it lends support t8 the prosecution case that the respondent 
was making approaches to the complainant to get money from him. The on- 
dent during the pendency of assessment proceedings of the complainant allowed: the 
complainant to visit him at his house and even paid visits to his cafe. Even according 
to the findings of the High Court the complainant was “needing the favours” of th 
. respondent who on his.own P was himself in dire need of a thousand rupees 
ache had succeeded in collecting only a thousand rupees by November 2, and needed 
twice that amount for his son’s premium or security as he chooses to call it. No 
importance was attached to this eine of the case by the learned Judge of the High 
Court. In our opinion the learned trial Judge correctly appreciated thi part of the 
prosecution case and his judgment is not, as the High Court has said, coloured by 
mere suspicion. f ` i : 


On November 6, 1951, the Sub-Inspector Munisami contacted the complainant 
and arrangement was made for Rs. 1,000 to be paid by the complainant to the respon- 
dent and the money was actually taken by the complainant and offered to the res- 
pondent on November 8, which the respondent did not accept as he had received an 
anonymous fetter Exhibit P-18 which was dated November 6, 1951, in which the 
respondent had been warned that Malayalam people were attempting to “ruin him”. 
Inspite of this ing the respondent continued to have truck with the complainant 
sad actually a ted Rs. 800 from him. It is true that when soon after the money 
was paid and the taapector P.W. 12 and the Magistrate P.W. 19 arrived at the house 
of the respondent and asked him about this money he stated that he had taken it as 
a loan but in the context in assumes a different complexion. The statement of the 
Magistrate P.W. 13 was: j 


“ Whilg the maharar was being prepared the accused volunteered and told me that he had 
received the 800 rupees as a loan from P.W. 8—the complainant.” 
This witness had also stated that when he went into the verandah of the house, he 
asked the respondent whether he had received an illegal gratificatior? from the 
complainant and also asked him to produce the money. The accused did not say 
P but got up from the chair and tried to go inside the house wich he was 
prevented from doing by the Inspector P.W. 12. The witness added : 
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“The accused trembling an i ith something under towel. I asked the 
to remove the towel. p e in Geek Tea nie paleee tebe wen he 
dhoti he was wealmg. I agked him again to produce the currency notes. He uced them from 
the folds of the dhot he wearing. When producing the currency notes the accused did not 
say i ö 
* No real ination was directed against these portions of the statement of the 
Magistrate P.W. 13 nor has the High Court oey p them or gi 
e them due weight. The respondent produced before the Special First Class i 
trate on July 11, 1952, an unsigned pronote for Rs. 1,000 executed by him in favour of 
the complainant. That pronote was not found in the house when the search was 
made by the Da Superintendent of Police on November 19, 1951, and it is not 
explained why the pronote should have been made for Rs. 1,000 when actually the 
amount paid was only 800 and why the respondent offered to give this pronote to- 
the complainant without receiving full consideration. 


These salient features of the case do not seem to have been properly appreciated: 
or given due weight to by the High Court and in our opinion the learned Judge’s. 
approach to the question whether the sum of Rs. 800 was an illegal gratification or a 
loan is such that the judgment falls within the words of Mahajan, J., in Ramakrishna’s: 
cased, i.¢., that the High Court has acted perversely or otherwise improperly. The 
evidence and the circumstances lead to the conclusion that the transaction was not 
one Of loan but illegal gratification. 

In view of the finding that the sum of Rs. 800 was a bribe and not a loan it 
is not necessary to consider whether in this case the loan would bè an illegal gratifica-. 
tion within section 4 of the Prevention of Corruption Act (II of 1947) or not. 

We would, therefore, allow this appeal, set aside the judgment and order of” 
the High Court of Madras and restore that of the Special Judge of Coimbatore 


convicting the respondent of the offence Me was charged with. The respondent must 
surrender to his bail bond. 
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— Appeal allowed. 
SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 
Present :—B. P. Smma, P. Govinpa Mexon anp J. L. Kapur, JJ. 
Ramaswamy Nadar .. Appellani* 
D 


The State of Madras .. Respondent. ~ 


Criminal Procedures Cods (V s section 3——Scope—P High Court—High Couri confirming 
rder feel of dfaa mde meien Si Gos e ois A oe tar wang ee 
under section 405 of Penal Code (XLV of 1860). 

Be RUC waaa Stoer i Pracie or on auilioniiy for the contention: thee the High: Court 
LEa E De T Ecion aa ii OL Procedure Code, to convert an order of acquittal into» 
tel Gan ee an offence other than that for which the accused was tried by 
the trial Court and acqui by it. It cannot be said that the High Court could not confirm the 
order of the trial Court acquitting the accused of an offence under section Indian Penal Code,. 
and at the same time, convict him of an offence under section 409, Indian Henal Code j 

; [However it was held on the merits that misappropriation has not been made out either on: 
evidence or as a matter of law]. ~ 

Ap by special Jeave from the Judgment and Order dated the grd April,. 
1957, of the Madras High Court in Criminal Appeal No. 393 of 1956 arising out of the 

» Judgment and Order dated the roth February, 1956, of the Court of the Fourth 

dency Magistrate, G.T., Madras in C.C. No. 10027 of 1955. 


H. J. Umrigar and R. Ganapathy Iyer, Advocates, and G. Gopalakrishna, Advocate 
of Messrs. Gagrat & Co., for Appellant. 


P. Rana Reddy and T. M. Sen, Advocates, for Respondent. 
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The Judgment of the Court was dplivered by . 8 ` 

Sinha, 7.—This appeal by special leave is directed against the judgment and 
order of a Single Judge of the Madras High Court, dated April 3, 1957, setting aside 
the erder of acquittal passed by the Fourth Presidency Magistrate at Madras,edated 

. “February 10, 1956, on a charge under section 420, Indian Penal Codg The Govern- ' 
ment of Madras appealed against the order of acquittal and the appeal was heard by a 
Single Judge of that Court. The ppg er ays allowed the appeal, but did.not. 
convict the appellant under section 420, Indian Penal Code, which was the original 
charge against him in the trial Court, but under section 403, Indian Penal Code, for 
misappropriation, and sentenced him to the maximum period of two years’ rigorous 
imprisonment. Hence, this appeal. S4 

The appellant used to carry on prize-competitions as the proprietor of the ‘Lotus 
Cross Words’. Certain persons who had paid moneyg in connection with the 
prize-competition No. 92, GEERTE that they had not received their prize money 
though it been announced that they had competed for the prizes offered. The 
police, after investigation, submitted a charge-sheet against the accused to the 
effect that he had, between May 20, 1955 and June 10, 1955, in his capacity as the 

roprictor of the “Lotus Cross Words’, dishonestly induced P.Ws. 1 to 3 to compete 
in his ‘bumper au E No. 92, by paying entry fees to the tune of Rs. 2,640 on 
the representation that the prize winners will get a sum of Rs. 3,10,000, and that on 
that representation he had collected one lac and fifteen thousand odd rupees from 
the public, out of which he had spent about ninteen thousand rupees towards ex- 
enses of advertising and holding the competition. Though P.Ws. 1 to 3 and others 
been declared as the first prize winners, the a had not distributed even 
the amount actually collected minus the expenses aforesaid, that is to say Rs. 96,000 
odd, the amount of the net collections. The prosecution examined a number of 
witnesses to prove that the appellant hafl been holding crossword competitions 
and a large number of persons had paid moneys by way of entry fees ; that the 
competition in question, namely, competition, No. 92, had been advertised with 
a guranteed sum of Rs. 3,10,000 by way of prizes ; that as a matter of fact a much 
smaller sum had been collected by way of entry fees ; that the three prosecution _ 
witnesses aforesaid and others had been, in due course, declared to be the first prize 
‘winners, but that none of them had been paid any money. It is also in evidence 
that a large number of other ‘ bumper competitions’ namely Nos. 80, 84 and 88, ` 
had similarly been held and large sums were advertised to have been guaranteed 
as prize moneys. None of those ‘ bumper competitions ’ paces the sum so guaran- 
teed. The gravamen of the charge against the a , was that in spite of his 
recent experience that none of those ‘ bumper competitions ’ attracted a sufficiently 
large -number of competitors to yield’ the guaranted prize money, the accused 
had advertised the competition No. 92witha guaranteed prize money of Rs. 3,10,000 
and that in spite of his having collected about one lac and fifteen thousand odd 
rupees by way of entry fees, none of the prizes declared to have been won dy pro- 
secution witnesses 1 to 3 and others, had actually been paid. It was, crete. 
suggested by the prosecution that the recent histo y of the prize competitions con- 
ducted by the appellant, would show that he was actuated by a dishonest intention 
when he collected one lac and fifteen thousand odd rupees by way of entry fees, 
and did not utiliz® any part of the collected amount towards payment of the prizes 
offered. A large volume of documen evidence furnished by-the ap Us 
registers and account books was adduced in support of the prosecution cage. 

In his defence, the appellant stated in his written statement that he started ., 
the ‘ Lotus Cross Words ° in August, 1953, with a capital of twenty thousand rupees, 
and conducted 93 competitions, but due to i cient collections in the recent 
competitions, he was not able to respect all his obligations, so much so that he was 
forced to close down the business owing to ‘loss, on June 22, 1955. And to show 
his bona fides, he had disbursed over a lac of rupees even after the closure of the business 
and had settled the claims of six thousand out of seven thousand’ prize winners. 
He, thus, claimed that less than one thousand per:on} claims had remained un- 
satisfied in spite of his borrowing money to carry out his obligations. 
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é The learned? Mdgistrate, on an elabordte examination of the evidence led before 
him by the parties, ohserved in his judgment that the accused had not denied the 
trush of the allegations of fact made by the prosecution, but had only challenged 
the insinuations against him that he was actuated by a dishonest intention in carfying, 
` on the competitions, particularly, No. 92. He found that none of the statements 
made in the advertisements had been shown to be untrue ; that it was a fact that 
- at the time, the competition No. 92 had been announced in the papers, the accused 

owed a total debt of prize moneys amounting to about four lacs of rupees in respect 
of the previous competitions ; that the accused had other debts to th tune of a 
¢ seven thousand odd ona and that recent competitions had not even 
yielded ient amounts, cpllected by way of entry fees, to cover the guaranteed 
prize moneys. But he also found that the accused had applied his own funds 
amounting to about a lac and a half rupees to the payment of prize moncys. He 
found that the prosecution had failed to substantiate its allegations that ninety six 
thousand odd , out of the entry fees collected for the competition No. 92, had 
been utilized re for his own purposes and not for ing on the competitions. 
He observed that there was no evidence that the aaae tal used any part of the 
entry fees collected in any of the competitions, for his own use, or that be.took any 
financial benefit out of the moneys collected in the recent competitions including 
No. 92. In other words, ihe Court found that in order to meet the heavy demands 
of the prize winners in respect of the previous competitions, the accused had spent 
not only the amounts collected by him but also about one and a half lacs of 
of his own capital. Thus, instead of making any gain for himself, the acest had 
incurred a total loss of about a lac and a half of rupees, and still he had to meet 
other prize winners demands, including those of the-three rosecution witnesses 
aforesaid. ` On those considerations, hjs finding was that the accused may have. 
been “ absolutely foolish and reckless and far too optimistic” in expecting large 
sums of money by way of collections of entry fees, but that he had not been guilty 
of any fraudulent or dishonest conduct. Ultimately, he came to the following 
conclusion: 


“ The mere fact that the accused had been utterly reckless and irresponsible in his conduct of 
the Lotus Cross Words and thereby caused loss to certain persons cannot however im: a criminal 


liability to him. Hence I find that the prosecution has not proved beyond le doubts the 
guilt of the accused.” 


On appeal by the State to the High Court of Madras, the learned Single Judge . 


(Somasundaram, J.) agreed with the trial Court, in eg the appellant of 
the charge under section 420, Indian Penal Code, but he convicted him of mis- 
appropriation, under section 403, Indian Penal Gode. He held that disħonesty 
at the initial stages may not have been there, but according to him, there was no 
justification forthe accused not having disbursed the ninety six thousand odd 

‘the net amount of collection in competition No. 92 rib rata amongst the declared 
prize winners. As large amounts were involved in the transaction which was the 
subject-matter of the charge against the accused, he imposed the maximum punish- 
ment of two years’ rigorous imprisonment. 


Substantially two points were raised on behalf of the ap t in support of 
the appeal, namely, (1) that the Hgh Court is not authorized by section 423 (1y 
(a), Genial Procedure Code, to convert an order of acquittal into an order of con~ 
viction in respect of an offence other than that for which the accused was tried by 
the trial Gourt and acquitted by it, that is to say, the High Court could nat con- 
firm the order of the trial Court acquitting the accused o an offence under section 
420, Indian Penal Code, and, at the same time, convict him of an offence under 
section 403, Indian Penal Code, and ao on the facts and circumstances of this 
case, no offence under section 403, Indian Penal Code, has been made out. Before’ 
dealing with the appeal on the merits covered by the second contention, it is con- 
venient to dispose of the first point. The powers of the High Court, while disposing 
of an appeal against an erder of acquittal, are contained in section 423 (1) (a), 
Criminal Procedure Code, which is in these terms : 

°. 8—19 


$ 6 ee 
146 THE MADRAS LAW JOURNAL RRfoRTs (SUPREME GoURT). ù -[1958. 


423. Citai pa an appeal oe in ord of acquittal, reverse suclt ordèr and direct hat 
further inquiry be made, or that the accused be or committed for trial, as the case may 
or find him guilty and pass sentence on him according to law ; ” ° j 
It was éd that the appellate Court is authorized (a) to reverse an erder 
ef uitai, and (6) to dict further inquiry, or (0) to direct that jhe accused be 
retried or committed for trial, or (d) to find him guilty and to sentence him according 
to law. It is pointed out that there is no power in the High Court to alter the finding 
or the charge or the nature of the offence, as is specifically conferred on the High Court 
under clause (b) of section 423 (1). This argument is based on the absence from 
‘ clause (a) aforesaid, of the following words which occur in clause (b) ; 


aca or (a) alter the finding, maintaining the sentence, or with or ‘without altering the 
finding, reduce the sentence, or (3) with or without such reduction and with or without altering 
the finding alter the nature of the sentence............ m 


In our opinion the words just quoted out of clause (b) which deals with an a ppeal 
from a conviction were not necessary for the p of clause (a) which deals with an 
appeal from an order of acquittal. Under both the clauses (a) and (b), the specific 
power to reverse the order appealed from, is there, but because there has been a 
conviction by the trial Court or the Court immediately below the High Court,*the 
latter Court is authorised specifically to alter the finding or the nature of the sentence 
in clause {b). In clause (a), after joy Court has decided to reverse the order of 
acquittal, it has been given the power to find the accused guilty, besides other powers 
enumerated above. The question naturally arises ‘‘find the accused person guilty 
of what?” The answer sought to be given by the counsel for the appellant is that the 
High Court may find him guilty of the offence with which he stood charged in the 
Court below and of which he was acquitted ; but not of the offence disclosed by the 
evidence as that would be adding to the words of clause (a) the words “‘of the offence 
disclosed” or words to that effect which would be contrary to the inteation of the Code 
as is shown by the words of clause (b). But this argument is wholly ineffective 
because in either view of the matter the Court has to supply some words in answer to, 
the question ‘‘find him guilty of what?” According to the appellant those additional 
should be “‘of such offence as has been and of which he had been 
acquitted”, and according to the other view, “of the offence disclosed”. If, in 
construing the section, the Court has to supply some words in order to make the 
meaning of the statute clear, it will naturally prefer the latter construction which is 
more in consonance with reason and justice. It was also argued on behalf of the 
appellant that'this being a penal statute, the words of the statute should be very strict- 
ly construed, but even so, the means hee supplying certain additional words is 
in either view of the matter. It not contended that the trial Court 
could not have exercised the powers contained in sections 236, 237 and 238 of the 
Criminal Procedure Code. What wae contended was that though those powers may 
be exercised by a trial Court or even by a Court of Appeal exercising its powers, under 
clause (b) of section 423 (1), the High Court could not exercise those power’ acting 
under clause (a) of that section. But we do not see any sufficient ground-for so res- 
tricting the powers of the High Court hearing an ap under section 423 (1) (a). 
No rulings have been placed ore us in support of the contention that section 423 
(2) (@) does not authorise a High Court to find the accused person guilty of any offence 
o than that with which he has been charged. ‘On the other hand, there is a 
ruling of a Division Bench of the Bombay High Courtin Emperor v. Ismail Khadirsab}, 
In that case, the accused person had been acquitted of the charge of murder and on 
appeal inst the uittal, the Bombay High Court maintained the acquittal in 
respect of the charge of murder, but held the accused guilty of the offence of fabrica- 
ing false idence. We are not concerned with the correctness of the actual decision 
of the High Court, but only with the fact that the High Court recognized and acted 
upon the principle that it is open to the High Court, while deciding an appeal from 
an order of acquittal, to convict the accused person of an offence other than that 
with which he had been charged. It was sought to be argued on behalf of the 
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appellant that the High Court purported tp follow the decision of their Lordships of 
Judicial Committee of the Privy Council iå Begu v. Emperor’, but it is contended that 
this was a case of an aþpeal from a conviction and not an appeal from an order of 
coat ah But it would appear that the decision of their Lordships of, the 
T icial Comrpittee, was not on a consideration of the language of section 42% 

ut of the provisions of sections 236 and 237 of the Code. In our opinion, there 
is po warrant either in principle or on authority, for the first contention raised on 
behalf of the appellant. This con‘ention is, therefore, overruled. : 


It remains to consider the merits of the decision of the High Court. The con- 
clusions of the High Court may be stated in its own words in the last paragraph of 
its judgment : 


“ Before i with this judgment I am constrained to observe that the order of acquittal 
passed te casi i A one. He is aware and finds also that a sum of Rs. 96,548-2-3 
with the accused without being paid to the prize-winners The learned i sems 
to think that the prosecution must let in further evidence of i iation., Iam e to under- 
stand the reasoning of the Magistrate whtn he says that there no evidence of misap 
Having found that a sum of Rs. 96 -3 has not been distributed to the prize winners com- 
petition No. ga and that he utilized the same towards the debt incurred previous competitions, 
onegwould have thought that misappropriation’ is clearly established.” s y 


In our opinion, thes observations are very much wide of the mark. The High 
.Court has not reversed any of the findings of fact recorded by the learned Magistrate, 
It has differed only on thé inference to be derived from those findings. The learned 
trial magistrate refused to draw an inference of dishonesty from facts. The 
High Court has come to the contrary conclusion. The question is: was the High Court 
justified in coming to the conclusion that “ misappropriation is clearly established ” ? 
In our opinion, the High’ Court has erred in coming to that conclusion. In 
order to prove an offence under section®40g, Indian Penal Code, the prosecution 
has to prove that the pro , in this case, the net amount of ninety six thousand odd 
rupees, was the property of the prosecution witnesses 1 to 3 and others, and (2) that 
the accused misappropriated that sum or converted it to his own use, and G) that he 
did so dishonestly. In our opinion, none of these constituent elements of the offence 
can be categorically asserted to have been made out. The entry fees rightly came 
into the coffers of the accused. No doubt, he had promised to award prizes of the 
total value of Rs. 3,10,000, but there was no further obligation that the prize money 
had to come either wholly or in part from out of the sum collected by him by way of 
entry fees. He was carrying on the business and was found by the Courts below 
to have disbursed lacs of rupees to winners of prizes in the previous competitions, and 
it was conceded on behalf of the prosecution that there is no express provision in 
the rules and conditions of the “Lotus Cross Words” exhibited in this case that there 
Was any obligation on the pani of the appellant to set apart specific sums collected 
by way of entry fees for disbursement amongst the A pane winners. As a matter of 
contragt, the legal liability of the appellant to pay the prize winners was there irres- 
pective of the consideration whether or not he made enough money to provide for the 

yment of the prizes declared as a result of the competition. But it was sought to 
be ed that though there was no specific provision in any statute or other law 
that the money collected by way of entry fees, should be reserved for pa t to the 

ize-winners in that very competition, the appellant was some sort of a trustee or 
Bailes and should have seen to it that the collected amount was disbursed amongst 
the prize-winners. There was no such entrustment nor was there any rule laid 
down for appropriation of the sum collected in a particular way. There ie AF 
duty to e appropriation in a icular way, the appellant could not be 

ilty of having misappropriated the ninety six thousand odd rupees which Was the 
total net collection in competition No. 92. As already pointed out, the learned 
trial magistrate had come to the finding that there is no evidence that any amount 
out of this collection had been appropriated by the Had ena to his own personal 
use. Whatevér amount he had collecting, he been applying to running 
his business. It is true tlfat the later competitions were a losing concern, but as 
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rightly pointed out by the learned trial istrate, the appellan ot be criminally 
Hable for being reckless or unwise in ing on his business. In our opinion, 
therefore, the learned Judge below was in error in characterizirfg the order of acquittal 
asa erseone. The learried Judge’s decision is based on an erroneous assumption 
phat the appellant was bound by law to disburse the amounts collected in a particular 
competition amongst the prize-winners of that competition. But if has not, been 
pointed out by what process that conclusion was reached. Nor has the learned 
counsel for the ndent brought any statutory or other rule to our notice casting 
an obligation on the eo to appropriate the entry fees in a particular.manner 
That being so, it must be held that misappropriation has not been made out either 
on evidence or as a matter of law. 


-__ In the result, the appeal is allowed and the order passed by the High Court set 
aside and the order of acquittal passed by the trial Court is restored. 


Sinha, F.—When hearing of this pa ya finished last week by a Bench 
consisting of three of us, B. P. Sinha, P. inda Menon and J. L. Kapur, JJ., we’ 
announced that we had come to the conclusion that the appellant sHould be acquitted. 
We also indicated that the judgment will be deliv the woek following. ts 
draft of the judgment was sent tolate Mr. Justice Menon last week and he had 
approved of it. What we are now delivering are the reasons of the Judges who 
constituted the Bench ; but it will be signed by two only of us on account of the 
unexpected death of Mr. Justice Menon. 


—— Appeal allowed. 
SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction.] 
Present :—N. H. Baacwati, B. P. Sma, S.J. Luau, J. L, KAPUR AND - 


S. Rit. Ar. S. Sp. Sathappa Chettiar 4. Appellant* 
_ D 

S. Rm. Ar. Rm. Ramanathan Chettiar ".. Respondent. 

Advocate-General, for State of Madras . Intervene, 


Court-Fees Act (VI of 1870) (as amendedin Madras), sections 5, 7 (iv) (b) and 19° and Art. 17-B af 
Schaduls II —Madras High Court Fees Rules, 1933, Order 2, rale 1—Clatm for ition om the Original Sids of 
the High Court—Court-foe—Decision of Chamber Fudge, finality ef—Appeal from decree ef chsmissal om 
merits— Applicability of section 12. 

In a suit on the Ori edle li athe Coaetea te ae 


)on the claim, iater alia, for partition in the suit. The Chamber Judge on reference by the 
taxing officer held that Article 17- lied and the Court-fee paid was correct. On i 

of the suit on merits, the eink appealed ying the same Court-fee as in the plaint and 
stating the (samc) valuation for purpose of juridicion at Rs. 15,00,000. 


A Bench was constituted by the Chief Justice, on the reference by the Master of the dispute as to 
Court-fte, as required by section 5 of the Act. The Bench held it was not bound by the decision of 
the Chamber Judge and that section 7 (iv) (b) applied to the claim for partition and appellant was 
directed to state his valuation for Court-ftes. appellant gave his valuation at Rs. 50,000 and 
paid the deficit Court-fee. On further objection by the Registry, the Bench held that the valuation 
in the plaint of Rs.15,00,000 cannot be amended and Court-fee to be paid on the appeal memo- 
randum on that basis and further ordered the payment of deficit Court-fee on the plaint also on the 
same basis. 


Hence the appeal to Supreme Court, , ` 


by section 5 of tho Court-Fees Act (VII of 1870) (as amended in Madras) and so the Divjsion 
was right in refusing to attach finality, tothe order of the Chamber Judge thet, Article 17B of 
Set to the claim for partition made in the suit. ; f 
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(2) Notwi ing that the provisions of Chapter ITI of the Act would not apply to suits on 
i Side of the h Court and appeals @herefrom when judged solely by the provisions of 
the Act, Order 2,rule 1 of the Madras Court Fees Rules,193g, renders sections 7(a) to( f along 
with the proviso as well asArticler7-B of Schedule [applicable thereto.The latter portion of the rule 
addedsin 1949 makes applicable to suits on theOrigi ide and appeals therefrom the provisiens of 


+ the Act as regards the scale of fees, the manner of their levy and the refund of fees ; it also makes 


ble the rel@vant provisions of the act ‘in every other respect” which expression in the context 
indicates clearly that section rg, which confers u the a te Court authority or jurisdiction 
to examine about the sufficiency or otherwise of Court-fees paid not only on the memorandum 
of appeal but also on the plaint, is obviously intended to apply. The Bench was therefore justified 
in exercising jurisdiction under section 17 (1) and (2). . 

(3) The prior order of the Bench, that section 7 (iv) (b) applied was one under section 5 and 
it is therefore final between the ies ; leave was rightly given to the appellant (plaintiff) to value . 
the claim for partition for Court . When he exercised his option under section ay and valued 
it at Rs.50,000 and paid the deficit Court-fee on memorandum of a the same-will be the valuation 
for jurisdiction under section 8 Suits Valuation Act. The Bench should have allowed him, under rhe 
circumstances, to amend the valuation for payment of Court-fees under section 7 (iv) (b) not only 
on the memorandum of appeal but also on the plaint at Rs. 50,000. - 


eee by Special Leave from the Orders, dated the 25th January, 1955 of 
the High Court in C. M. P. No. 9335 of 1954 and S.R.No. 55247 of 1953T. 


SK. S. Krishnaswamy Iyengar, Senior Advocate (R. G. Iper, Advocate 
and G. Gopalakrishnan, Advocate of Messrs. Gagrat & Co., ee, for. Appellant. 

C. K.. Daphtary, Solicitor-General of India (M. S. K. Sastri, Advocate, with 
him), for Respondent. 

S. Venkatakrishnan and T. M. Sen, Advocates, for Intervener, 

The Judgment of the Court was delivered by 

Gajendragadkar, F.—This is a plainyjff’s appeal by Special Leave against the 
order passed by a Division Bench of the Madras High Court on Jamar ap: 1955, 
calling upon him to pay Court-fees on the valuation of Rs. 15,00,000 on 
plaint and on his memorandum of appeal and it raises some interesting questions 
of law under the provisións of the Court-Fees Act (which will be described here- 
after as the Act). 


The appellant had filed Civil Suit No. 311 of 1951 on the Original Side of 
the Madras High Court. In this suit he had claimed partition of the joint family 
properties and an account in respect of the joint family assets ma by the res- 

ndent. The appellant is the son of Subbiah ettiar. His case was that 
ubbiah had been adopted by Lakshmi Achiin 1922. Lakshmi Achi was the widow 
of the undivided paternal uncle of the respondent. As a result of his adoption 
Subbiah became a coparcener in his adoptive family and, as Subbiah’s son, the 
a pellant claimed to have a share in the joint family properties and in the assets 
of the joint family and that was the basis on which a claim for ition and ac- 
counts was made by the appellant in his suit. In the plaint it been alleged 
that Subbiah had filed a suit for partition of his share and had obtained a decree 
in the trial Court. The*respondent had taken an appeal against the said decree 
in the High Court. Pending the appeal the dispute was settled amicably between 
the parties and in consideration of payment of a specified sum and delivery of 
sion of certain sites Subbiah agreed to release all his claims and those of his son, 
the present appellant, in respect of the properties then in suit. According to the 
appellant, this compromise transaction did not bind the appellant and so he claimed 
to recover his share ignoring the said transaction between his father and the re» 
pondent. The plaint filed by the appellant valued the claim for accounts at Rs. 
1,000 under section 7(iv) of the Act and a Court-fee of Rs. 112-7-0 was paid ‘on the 
said amount on an ad valorem basis. In regard to the relief for partition the fixed 
‘ Court-fee of Rs. 100 was paid by the appellant under Article 17-B (Madras) of 
Schedule JI of the Act. For the purposes of jurisdiction, however, the appellant 
gave Rs. 15,00,000 as the value of his share. 





t (1955) 2 M.L.J. 408 3 I.L.R. (1956) Mad. 941. 
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It ap that the Registry, on ining the plaint, ewasginclined to jake 

the view that the plaint should have bomne Court-fee under section 7 (v) in respect 

of the claim for ition. Since the appellant did not accept this view the matter 

- wasgeferred to the Master of the Court who was the taxing officer under the Madras 

igh Court Fees Rules, 1933. The Master felt that the issue raised by the Registry - 
was of some importance and so, in his turn, he referred the dispute to the Judge 

sitting on the Original Side under section 5 of the Act. This reference was decided , 
by the Chamber Judge Krishnaswamy Naidu, J., on October 18, 1951. The 
learned Judge held that the appellant was not bound to set aside the prior compromise 
decree between his father and the respondent and that the plaint was governed 
by Article 17-B of Schedule II. Accordingly the Court-fee paid by the appellant 

in respect of his claim for partition was held to be in order. 


In due course the respondent was served and he filed a written statement raising 
several contentions against the appellant’s claim for partition and accounts. One 
of the points raised by the respondent was that the compromise and the release deed 
executed by the appellant’s father and the decree that was subsequently passed 
between the parties were fair and bona fide transactions and, since they ‘amounted 
to a settlement of the disputed claim by the appellant’s father, the plaintiff,was 
bound by them. 


Ramaswamy Gounder, J., who heard the suit tried the respondent’s conten- 
tion about the binding character of the compromise decree as a preliminary issue. 
The learned udge held that there was a fair and bona fide settlement of the dispute 
Sy ae costae s father acting as the er of his branch and so the ap t 
was bound by the compromise decree. In the result, the appellant’s suit was dis- 
missed on September 22, 1953. 


e 

inst this decree the appellant presented his memorandum of appeal on 
Decem 1, 1953. This memorandum bore the same Court-fees as the plaint. 
On examining the memorandum of appeal the Registry again raised the ques- 
tion about the sufficiency of fees paid by the appellant. The Registry took the 
view that the ap t should have paid Court-fees under section 7 (v) of the Act 
in respect of his claim for partition as the ap t’s claim in substance was a claim 
for recovery of possession based on title within the meaning of section 7(v). The 
matter was then referred to the Master but, in his turn, the Master again made 
a reference to the Taxation Judge under section 12(2) of the Act. ‘Thereupon 
the learned Chief Justice constituted a Bench of two Judges to deal with this re- 
ference. 


The learned Judges who heard the reference did not think it n to con- 


sider whether section 12 of the Act was applicable to the present a They 
dealt with the reference as made under section 5 of the Act. The ap t urged 
before the Division Bench that the order by Krishnaswamy Naidu, J., was 


final since it was an order passed under section 5 of the Act. The learned Judges 
did not accept this contention. They held that the record did not show that Krishna- 
swamy Naidu, J., had been nominated by the Chief Justice to hear the reference 
under section 5 cither by a general or a special order and so no finality could be 
claimed for the said order under section 5 of the Act. On the merits the learned 
Judges agreed with the view taken by Krishnaswamy Naidu, J., and held that sec- 
tion 7(v) of the Act was not applicable to the appellant’s claim for partition. Ac- 
cording to the learned Judges, neither was Article 17-B of Schedule II applicable, 


They held that the provisions of section 7(iv) (6) of the Act applied. That.is 
why the appellant was directed to mention his value for the relief of partition under 
the said section. It may be mentioned at this stage that this order became neces- 
sary because in the plaint the plaintiff had not specifically mentioned th¢ value for 
the relief of partition claimed by him. He had merely stated that for the relief 
of ition claimed by him he was paying a Court-foe of Rs. 100 in accordance 
with Schedule II, Article 17-B. All that he had done im the plaint was to value 
his total claim for jurisdiction at Rs. 15,00,000, i 
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sIn compliar&ce With this order the appellant valued his relief to enforce his 
right to share in the jqint family properties. in suit at Rs. 50,000, paid the deficit 
Court-fee Rs. 1,662-7-0 and re-presented his memorandum of appeal in Court on 
. May 7, 1954. ae a 
e 
That, however, was not the end of the present dispute in respect of Court-fees 
- Tha Registry raised another objection this time. According to the Registry, 
since the appellant had valued his relief in the suit for purposes of jurisdiction at 
Rs. 15,00,000, it was not open to him to value his relief on the memorandum of 
appeal under section 7(iv) (b) without an amendment of the valuation made in 
the plaint. Since the appellant did not accept this view of the Registry, the matter 
was again placed before the Court for orders. The appellant then offered to file 
an application for formal amendment of his plaint by substituting Rs. 50,000, in 
place of Rs. 15,00,000, for the jurisdictional value of his relief. Accordingly the 
* appellant made an application on October 18, 1954. This application was opposed 
both by the respondent and the Assistant Government Pleader on behalf of the 
State. The learned Judges who heard this application took the view that if the 
appgllant had given the value in the first instance for purposes of jurisdiction he 
was precluded from giving a different value at a later stage. Accordingly it was 
held that Rs. 16100;000 Which had been mentioned in the plaint as the value of 
the appellant’s claim for jurisdictional purposes should be treated as the value given 
by the appellant also for the p of Court-fees under section 7(iv) (b) of the 
Act. The result was that the plication made by the appellant for a formal amend- 
ment of the valuation made in the plaint was rejected. The learned Ju also 
purported to exercise their jurisdiction under section 12(2) of the Act and directed 
that the appellant should pay deficit Court-fee on the basis of Rs. 15,00,000 not 
only on his memorandum of appeal but also on his plaint. It is this order which 
has given rise to the present appeal. 


The first point which Shri Krishnaswamy Ayyangar has raised before us on 
behalf of the appellant is that the order passed by the learned Chamber Judge on 
October 18, 1951, is final under section 5 of the Act. By this order the learned 
Chamber Judge had held that the plaint filed in the present suit did not attract 
the provisions of section 7 (v) of the Act and that the pre Court-fee to be paid 
was determined by Article 17-B of Schedule II of the Act. Since the a pellant 
had paid the fixed Court-fee of Rs. 100, under this latter provision, no objection 
could be taken on the ground that sufficient Court-fee had not been paid. If this 
order had really been passed under section 5 of the Act it would undoubtedly be 
final. Section 5 of the Act provides for procedure in case of difference as to neces- 
sity of Court-fee. In cases where a difference arises between an officer whose duty 
it 1g to see that any fee is paid under Chapter ITI and a suitor as to the necessity of 
paying the fee or the amount thereof, it has to be referred to the taxing officer whose 
decision thereon shall be final. This section further provides that if the 
officer, to whom such difference is referred by the office, is of opinion that the point 
raised is one of general importance, he can refer the said point to the final decision 
of the Chief Justice of the High Court or such Judge of the High Court as the Chief 
Justice shall appoint either generally or specially in this behalf ; and it is clear that 
if the Chief Justice or any other Judge appointed in that behalf by the Chief Justice 
decides the matter in question, his decision shall be final. Unfortunately, however, 
in the present case it has been found by the Division Bench that dealt with this 
matter subsequently that a search of the record did not show any general or special 
order which would have justified the exercise of jurisdiction under segtion 5 by 

i y Naidu, J. No doubt Shri Krishnaswamy A: stated before 
us that the practice in the Madras High Court always was to refer disputes as to 
proper Ceurt-fees arising between suitors on the Original Side and the ‘Registry 
to the Chamber Judge and it was always assumed, says Shri Ayyangar, that the 
Chamber Judge on the Otiginal Side was a pointed generally to deal with such 
disputes. It is difficult for us to make any such assumption in dealing with the 
present suit.- Unless we are satisfied from the record that Krishnaswamy Naidu, J., 
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had, at the material time,been appointed cither generally or specially tó act under 
section 5, it would be difficult to accede to the ent-that the order by 
him in the present proceedings is.final. -It, is. y conceded that the reaotd 
dots not show any era] or special order as contemplated by section 5. «That 
43 why we must bold that the learned Judges of the Division Bench were right in 
refusing to attach finality to the order passed by Krishnaswamy Naidu, J. 

It is then urged by Shri Krishnaswamy A that the learned Judges 
were in error in purporting to exercise their dated cden wade section ase) ot the 
Act when they dirécted the appellant to pay additional Court-fees on the plaint on 
the basis of the valuation of Rs. 15,00,000. His contention is that section 12 does 
not.apply to the appeals arising from judgments and decrees passed’ in suits on the’ 
Original Side’of the Madras High Court. It is perfectly true that the question 
about the levy of fees in High Courts on their Original Sides is governed by section 
3 of the Act and, if the matter had to be decided solely by reference to the Act, it 
would not be possible to apply any of the provisions contained in Chapter III of 
the Act either to the suits Hed on the Original Side of the Madras High Court or 
to the appeals arising from judgments and decrees in such suits. But it is common 
ground hak on the plaints filed on the Original Side of the Madras High Ceart, 
Court-fees are leviable under the relevant provisions contained in Chapter III of 
the Act and the levy of these fees is authorised by Order 2, rule 1 of the High Court 

’ Fees Rules, 1933. It is, therefore, necessary to inquire what provisions of the Act 
‘have been extended to the suits filed on the Original Side. The authority and 
jurisdiction of the Madras High Court in enacting rule 1 of Order 2 are not in 
‘dispute. What is in dispute before us is the effect of the said rule. The appellant’s 
case is that the said rule merely contemplates the levy of certain specified Court- 
fees:as indicated in the provisions of the Act which are expressly made applicable 
to the Original Side. No other pone of. the Act, according to the appellant, 
can be said to have been extended and so the learned Judges were in error in 
purporting to-exercise their jurisdiction under section 12(2). We are not satisfied 
that this argument is well-founded. Order 2, rule 1, reads thus: a 

“ Order a, rule 1 of Madras High Court Fees Rules, 1933 :— 

‘ . e Ordr 2. 

1. The feesand commissions set out in Appendix II hereto shall be charged egistrar 
Sheriff, the Reserve Bank of India and the ial Bank of India, qs titan aa be Gee the 
several décuments, matters and transactions therein specified as. chargeable. The ccmmusion 
chargeable to Government shall be charged by the Reserve Bank of India and aedited, to Govern- 
ment. “(To other documents including Memoranda of appeals the Registrar shall: apply so far as 
máy be the law for the time being in force relating to Court-fees, as regards-the scale of su fees, the 
manner of levy of such fees, the refund of such-fees and in every other respect, in the manner and to 
the extent that it is appli e to similar documents filed in or proceedings in a District Gourt 
and in appeals from de and orders of a District Court.)”’ oe an 8 
It cannot be disputed that as a result of this rule, section 7 (iv) (a), (b), t) (a), 
9 and (f) of the Act along with the proviso as well as Article 17-B of Schedule {I 

the Act applied to suits filed on the Original Side of the High Court. ` The latter 
portion of the order which has been added in 1949 obviously makes applicable 
to the suits and appeals on the Original Side of the High Court provisions of the 
Act as regards the scale of fees, the manner of their levy and the refund of fees. 
It also makes the relevant provisions of the Act applicable in “every. other respect”, 
The words “ in every other respect ” in the tontext clearly indicate that section 12 
which confers upon the appcllate Gourt authority or jurisdiction to examine the 
questien about the sufficiency or otherwise of the Court-fees paid not only on the 
memorandum of appeal but also on the plaint in the suit which comes before the 
Court of appeal is obviously intended to apply. It would indeed be illogical to 
apply the relevant provisions of the Act for the levy of Court-fees on plaints and 
memoranda of ap and not to confer jurisdiction on the approprif&te Court 
to examine the sufficiency or otherwise of the Court-fee paid in that behalf The 








a 


* Added by R.O.C. No. 2219 of 1949. 
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wer to entertain ¢laims for refund of Court-fees has been specifically mentioned. 
Kelair for refund can be validly made, for instance in a case a a ns Court- 
fec has been paid. ‘Fhat is why the provisions of sections 19, 14 and 15 had.to be 
apþljed in terms. If a litigant is entitled to make a claim for refund of Cougt-fees 
in-case’ governed by the relevant provisions of the Act, there appears to be no reason, 
why it should ‘hot be open to the Court to entertain the question about inadequate 
payment of Court-fees. Logically, if excess Court-fees paid should and can-be 
; ded in these peeru: inadequate or insufficient Court-fees paid can and 
should be dealt with on that footing and orders passed to pay the deficit Court-fees 
in such cases. It-is- matters of this kind that are clearly covered by the expression 
“in every other ” to which we have just referred. We, therefore, hold 
that the learned Judges below were justified in assuming jurisdiction under sub- 
sections (1) and (2) of section 12. Section 12 consists of two parts. Sub-section 
(1) provides that the question about the proper payment of Court-fees on the plaint 
or memorandum of appeal shall be decided by the Court in which such plaint or 
memorandum of appeal is filed. It also lays down that such decision is final 
between the parties to the suit. Sub-section le confers upon the Court of appeal, 
reference, or revision, jurisdiction to deal with the question of adequacy of E - 
fe@paid on the plaint whenever the suit in which such plaint has been filed comes 
before it and if the Court is satisfied that proper Court-fees have not been paid then 
it can pass an order requiring the party to pay so much additional fee as would have 
been payable if the question had been rightly decided in the first instance. Since the 
decision of Krishnaswamy Naidu, J., cannot attract the finality mentioned in section 
5 of the Act, it was open to the Division Bench to consider the correctness of the view 
taken by the learned Chamber Judge ; and as they were satisfied that the plaint 
did n° (fall under Article 17-B of Schedule II, they were entitled to pass appro- 
priat/ Jrders under section 12 (1) amd (2). le ee 
c appellant, however, contends that the learned Judges were in error in 
i him to pay Court-fees on the basis of the value of Rs. 15,00,000 both on his 
and on his memorandum of a because he argues that this decision is 
ing sistent with the earlier order that the proper Court-fees to be paid on the memo- 
aim of appeal had to be determined under section 7 (iv) (b) of the Act: This 
order has been passed by the Division Bench under section 5 of the Act and it is 
final between the parties. This order gives the appellant leave to value his claim 
for the relief of ition and he exercised his option by valuing it at Rs. 50,000. 
The valuation thus made by the appellant in r t of the value of his relief of 
partition for the payment of Court ees should and must be taken to be ‘the valua- 
‘tion even for the purposes of jurisdiction and it is on this valuation alone that the 
appellant can be justly aled upon to pay Court-fees both on the plaint and on 
the memorandum of ap The learned. Judges were, therefore, in error in not 
allowing the appellant leave to make amendment in the plaint so as to bring the 
laintdn conformity with the provisions of section 7, sub-section (iv) of the Act. 
hat in brief is the appellant’s case. 3 


On the other hand, on behalf of the Intervener—Advocate-General ‘of Madras 
as well as on behalf of the respondent, it was sought to be urged before us that both 
the plaint and the memorandum of appeal ought to be valued for the purposes 
of payment of Court-fees under section 7 (v) of the Act. It is conceded that the 

uestion of Court-fees must be considered in the light of the allegations made in 
plaint and its decision cannot be influenced either by the pleas`in the written 
statement or by the final decision of the suit on the merits. 'argumept;. how- 
ever, is that if all the material allegations contained in the plaint are fairy construed 
and taken as a whole it would appear that the plaintiff been ousted from the 
enjoyment of the properties in suit and his claim for partition in substance is a claim 
for Paan of the suit properties and as such falls within the provisions of section 
7,50 ion {p) of the Act. The question about proper Court-fees leviable on 
plaints in-which Hindu phiintifis e claims for partition under varying circum- 
‘stances has given rise tô several conflicting decisions in the High Courts of India. 
We are, however, not called upon to consider the point as to whether section 7 
e 5—sz0 
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(v) would apply to the present suit or whether the present sit ould fall under 
section 7 (iv) (b). In our opinion, the de¥ision of the Division Bench of the Madtas 
Court that the memorandum of appeal should be tared for the p o 
Cougğ-fee under section 7 (iv) (b) of the Act is final under the provisions of 
ee TI bere A stage. It may be that when the 
vision Bench of the Madras High Court considered this matter Ûnder reference 
made by the Master under section 5 the’ respondent was not heard. Normally 
the dispute between the litigant and the Registry in respect of Court-fees arises at | 
the initial stage of the presentation of the plaint or the appeal and the defendant 
or the respondent is usually not erid in such a dispu ess the question 
of payment of Court-fees involves also the question of jurisdiction of the Court 
either to try the suit or to entertain the appeal. Thero.is no doubt that the 
question about the ive etl ofthe Court-fees leviable, on -the appellant’s memo- 
randum of appeal was proper! Ne referred by the Master to the learned Chief Justice 
of the Madras High Court an been decided by the.Division Bench of the said 
High Court in pursuance of the requisite order made by the Chief Justice in that 
behalf. In such a case, the decision reached by the Division Bench must be held 
to be final under section 5 of the Act. That is why we have not allowed the merits 
of this order to be questioned in the present appeal. We must, therefore, deal with 
the appellant’s contention on the basis that the Court-fees on his memorandum 
of appeal must be levied under section 7 (iv) (b) of the Act: nt 


The question which still remains to be considered is whether the Division 
Bench was justified in directing the appellant to pa a Be ape both on the plaint 
and on the pecans of appeal on the basis of the valuation for Rs. 15,00,000 
In our opinion, pellant is justified in contending that this order is erroneous 
in law. Section 7, Peas (1v) (b) deals with suits to enforce the right to shate 
in any property on the ground that it is joint family property and the amount of 
a ayable on on STH in such suits is “ according to the amount at which the relief 

t is aided in the plaint or memorandum of appeal”. Section 7 further 
prods that in all suits falling under section 7(iv) the plaintiff shall state the amount 
at which the value of the relief is sought. If the scheme laid down for, the com- 
putation of fees payable in suits covered by the several sub-sections of section 7 
is considered, it would be clear that, in na eae of suits under sub-section 
Gv)» a departure has been made and liberty has been given to the plaintiff to value 
‘his claim for the purposes of Court-fees. The theoretical basis of this rovision 
appears to be that in cases in which the plaintiff is given the option to value his claim 
it is really difficult to value the claim with any precision or definiteness. Take 
for instance the claim for partition where the plaintiff secks to enforce his right 
to share in any property on the ground that it is ai onah pellet ; eee 
of the lai is that the property in respect of wh a share is ed is joint y 

. In otber words, it is property in which aaee i undivided 
iae What the plaintiff purports to do by making a for partition 1s to ask 
the Court to give him certain ed pro es separately and absolutely on 
his own account for his share in of his undivided share in the whole property. 
Now it would be clear that the conversion of the plaintiff's alleged adirda share 
in the joint family property into his separate share cannot be easily valued in terms 
of rupees with any ision or definiteness. That is why Legislature has left it to 
the option of the plaintiff to value his claim for the ent of Court-fees. It 
really means that in suits falling under section 7 (iv) (b Saran stated by the 
plaintiff as the value of his claim for partition has onia to be accepted by the 
Court in qpmputing the Court-fees payable in, respect of the said relief. In the 
circumstances of this case itis unnecessary to consider’ whether, under the provisions 
of this section, the plaintiff has been given an absolute ae or option to place 
any valuation whatever on his relief. a 


What would be the value for the Prpa of jurisdiction in cach » suity is another 
question which often arises for decision question has to be decided by reading 
section 7 (iv) of the Act along with section 8 of the Suits Valuation Act, This latter 
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ion providesthat, where in any suits other than those referred to in Court-Fees 
Act, section 7,paras. 5,6, and 9 an .16 clause (d),Court-fees are payable ad valo- 
remunder the Act, the’value determinable for the computation of Court-fees andthe 
value for the purposes of jurisdiction shall be the same. In other words, so fr as 
suits falling under section 7, sub-section (iv) of the Act are concerned, section 8 of 
the Suits Valuation Act provides that the value as determineble for the computation 
of court-fees and the value for the p of jurisdiction shall be the same. There 
can be little doubt that the effect of the provisions of section 8 is to make the value 
for the td of jurisdiction dependent upon the value as determinable for com- 
pe of court-fees and that is natural enough. The computation of court- 
ees in suits falling under section 7(iv) of the Act d ds upon the valuation that 
the plaintiff makes in respect of his claim. Once the plaintiff exercises his option 
and values his claim for the purpose of court-fees, that determines the value for 
jurisdiction. The value for court-fees and the value for jurisdiction must no doubt 

the same in such cases ; but it is the value for i stated by the plaintif 
that is of primary importance. It is from this value that the value for jurisdiction 
must be determined. The result is that it is the amount at which the plaintiff 

valued the relief sought for the purposes of court-fees that determines the value 
for jurisdiction in the suit and not vice versa. Incidentally we may point out that 
according to the appellant it was really not necessary in the present case to mention 
Rs. 15,00,000 as tke valuation for the purposes of jurisdiction since on plaints filed 
on the Original Side of the Madras High Court prior to 1953 there was no need 
to make any jurisdictional valuation. 


The plaintiff's failure to state the amount at which he values the relief sought 
is often due to the fact that in suits for partition the plaintiff attempts to obtain 
the benefit of Article 17-B of Schedule dI in the matter of payment of court-fees. 
Where the plaintiff seeks to pay the fixed court-fee as required by the said article, 


he and his advisers are apt to take the view that it is unn: to state the amount 
for which relief is sought to be claimed for the purposes of court-iees and the valuation 
for jurisdiction p alone is, therefore, mentioned. Often enough, it turns 


out that the plaint not strictly attract the provisions of Article 17-B of Schedule 
II and that the court-fee has to be paid either under section 7 (iv) (b) or under 
section 7 (o) of the Act. If the Court comes to the conclusion that the 
case falls under section 7 (iv) (b) or section 7 (i) (c) ordinarily 
liberty should be given to the plaintiff to amend his plaint and set out specifically 
the amount at which he to value his claim for the payment of court-fees. 
It would not be reasonable or proper in such a case to hold the plaintiff bound by 
the valuation made by him for the purposes of jurisdiction and to infer that the said 
valuation should be also taken as the valuation for oe of court-fees. In 
this connection we may point out that this is the view taken by the Full Bench deci- 
sion of the Lahore High Court in Karam Iahi v. Muhammad Bashir}. As we have 
already indicated section 8 of the Suits Valuation Act postulates that the plaintiff 
should first value his claim for the purpose of court-fee and it provides for the de- 
termination of the value for jurisdiction on the basis of such claim. In our opinion, 
therefore, the learned judges of the Madras High Court were in error in holding 
that the valuation for jurisdiction showed in the plaint should be taken to be the 
valuation for the payment of court-fees on the plaint as well as the memorandum 
of appeal. In view of their prior decision that the present case fell under ‘section 
7 (iv) (b), they should have allowed the appellant to amend his valuation for the 
payment of court-fees not only on the memorandum of appeal but also on the plaint. 


We must accordingly set aside the order under appeal and direct thag the plain- 
tiff should be allowed to state the amount of Rs. 50,000 at which he values the relief 
sought by him for the purpose of section 7 (iv) (b) of the Act. Shri Krishnaswamy 
Ayyangar has grally requested us to give him li to make the appropriate amend- 
ment in his plaint and we have granted his request, . 





pe ALR. 1949 Lah. 116, 
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. In the result the apppal would be allowed and the appellant, directed to Ry 
additional court-fees on his plaint on theAbasis of the valuation of Ks. 50,000 within 
two months from today. Since the T E has already* paid adequate court- 
fees gn his memorandum of appeal, no er order need be passed in that belalf. 
There will be no order as to costs. ` 


i 
hie —_—_ * Appeal allowed. 
odose SUPREME COURT OF INDIA. j 
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Present :—S. R. Das, Chief Justice, T. L. VENKATARAMA Aryvar, B. P. SINHA, 


J. L. Karur anp A. K. Sarxar, JJ. 
Raja Ganga Pratap Singh’ ; .. Appellant* 
“ D i 


The Allahabad Bank, Ltd., Lucknow .. Respondent. 


Civil Procedure Code (V of 1908), section 119 and Coastiiution af India (1950), ariidse ane 7 

penne PRERE se ce E OBI tee definition of “ debt’? in Uttar Ramindar’s Debt 
i R Sg mc ama D ale T e a ion as to ihs valid of 
such provision ore constderiug the ssoerebility o obawia of that part gf the df inihon, 

The defence to an action on a mortgage raised the question as to the validity of the provien 
e E to scheduled banks from the defimtion of “ debt ” in section 2 (f) of the Uttar 
Pradesh i s Debt Reduction Act (XV-of 1953). The cefendant made an application to the 
Civil Judge under the iso to section 119 of the e of Crvil Procedure asking hm to state a case 
for the opinion of the High Court as to the invalidity of the im ed portion of the definition. The 
Civil Judge took the view that though the impugned portion of the definition infringed Article 14 
of the Constitution as it made an arbitrary distinction, the offending portion was not severable from 
the rest of the definition and the defendant would, therefore, be in any event left without the protection 
of the Act. He held in this view the iso to section 119 of the e did not apply and dismissed 
the application under it. The defendant then made an application to the High Court for a revision 
of the order and at the same time made anothe: application under Article 228 of the Constitution. 
The High Court dismissed both the applications by one judgment holdmg that the only dispute was 


‘iwhether the, impugned portion of the definition of a “debt” in the Act was severable frem the rest 


and that was not a quesition of the interpretation of any provision of the Constitution but cne of ihe 
construction of the Act itself. > 


On appeal to, the Supreme Court: 


Hald:'The question of the validity of the definition in so far as it excluded certain debts havin 
“been raised and pressed by the defendant, it had to be decided by the Court. Without decisicn o 
that question the case could not be disposed of. 
~- | Thefactthatin the view of the Court the impugned part of the definition was not severable 
from the rest and therefore in any view of the question as to the validity of the impugned part, the 
“defendant would not get any relief, did not alter the position. 

. _ The question asto the severability of the impugned part ofthe definition from the rest would 
“arise only after it had been decided that the impugned part was invalid. 


` . Appeal by Special Leave from the Judgment and Order, dated the 28th Feb- 


t 


ruary, 1956, of the Allahabad High Court (Lucknow Bench) in Misc. Case No. 


4 of-1955 and Civil Revision No. 189 of 1955 arising out of the Order, dated the 
“6th August, 1955, of the Civil Judge, Sitapur, in Suit No. 16 of 1953. 


. "Vidya Sagar, Advocate for Appellant. 


Iqbal Ahmad, Senior Advocate, (S. N. Andley and Rameshwar Nath, Advocates 
-of Messrs. Rajinder Narain and Co with him) for Respondent. 


-+ The Judgment of the Court was delivered by 


_-: Sarkar, 7.—The respondent, a scheduled bank, sued the appellant in the Court 
of the Civfl Judge, Sitapore, in Uttar Pradesh, for the recovery of money due under 
an instrument of mo . The appellant contested the suit on several grounds 
one of which was that he was entitled to relief under the Uttar Pradesh Zamindar’s ` 
Debt Reduction Act (U.P. XV of 1953) which reduced the amofint recoverable 
on a debt as defined in it. Now a debt was defined in the Act in these terms : 
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as 


2 (f).— debt” mgans an advance in cash or in kind and includes any transaction which is in 
ulstance a debt bêt docs not include an advance gs aforesaid made*on or after the first day of July, 
1952 or a debt due to— e ’ Pi 


è (i) the Central Government or Government of any State ; 
° Gi) a local authority ; 
(ili) aschfluled bank; ~- . 
(iv) a co-operative society ; and 
(v) a wagf, trust or endowment for a charitable or religious purpose only. 
(vi) a person, where the debt was advanced on his behalf by the Court of Wards to a ward. 


As the respondent was a scheduled bank the debt due to it from the appellant 
was not a debt within this definition and consequently, no relief would appear 
to be available to the appellant under the Act in respect of that debt. The ap- 
pellant, however, contended that the definition in so far as it excluded certain debts 
offended Article 14 of the Constitution inasmuch as it made an arbitrary distinction 
between several classes of debtors and denied the excluded debtors, the equal pro- 
tection of the law and that hence that portion of the definition which excluded 
certain debts was invalid and should be struck out and the rest of the definition 
sheid be left as operative. If the appellant’s contention was justified, the de- 
finition would have to run as follows : 

“** debt’ means an advance in cash or in kind and includes any transaction which is in 
substance a debt,” 
and would then include the debt due by the appellant to the ndent. If this 


was the correct position, then the appellant would be entitled to all the reliefs granted 
by the Act. 


This defence, therefore, raised a question as to the validity of a provision in 
the Act. So the appellant made an application to the Civil Judge, Sitapur, under 
the proviso to section 119 of the Code of Civil Procedure asking him to state a case 
for the opinion of the High Court at Allahabad to which he was subordinate as 
to the invalidity of the impugned portion of the definition. That proviso is in 
these terms : 


“Provided that where the Court is satisfied that a case pending before it involves a question as to 
the validity of any Act, Ordinance or R tion or of any provision contained in an Act, Ordmance 
or Regulation, the determination of which is necessary for the disposal of the case, and is of opinion 
that such Act, Ordinance, Regulation or provision is invalid or inoperative, but has not been so 


declared by the High Court to which that Court is subordinate or by the Supreme Court, the Court - 


shall state a caso setting out its opinion and the reasons therefor, 
the High Court.” 


The learned Civil Judge took the view that the impugned portion of the definition 
infringed Article -14 of the Constitution as it made an arbitrary distimction 
between several classes of debtors and was therefore invalid, but he held that it 
was nat necessary for the disposal of the case to decide such question of invalidity 
because even if it was decided in favour of the appellant, the result would be to 
exclude the entire definition from the Act as the offending portion was not severable 
from the rest and the ap t would, therefore, be in any event left without the 
protection of the Act. ln this view of the matter he held that the proviso to sec- 
tion 113 of the Code did not apply and dismissed the application under it. 


The appellant then made an application to the High Court at Allahabad 
for a revision of the order of the learned Civil Judge. He at the same time made 
another application to the High Court under Article 228 of the Constitution. That 
article is in these terms : Pana 

“Tf the Court is satisfied that a case pending in a court subordinate to it involves a substan- 
tial question of law as to the interpretation of this Constitution the determination of which is neces- 
sary for the disposal of the case, it shall withdraw the case and may— 

(a) cither“dispose of the case itse, or 

(b) determine the said, question of law and return the case to the Court from which the case 
has been so withdrawn together with a ofits judgment on such question, and the said Court 
hall on receipt thereof proceed tọ dispose of the case in conformity with sych judgment,” 


refer the same for the opinion of 


€: 
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The appellant in the lajter application prayed that the High (ourt might 

pl to withdraw the case and either dispose it of itself, or determine the question 
of the validity of the definition of debt in the Act and return*the case to the Coprt 
of the Civil Judge, Sitapur, for final disposal in accordance with such determination. 


The High Court disposed of both the applications by one judgfhent. It held 
that there was no dispute as to the constitutional principle which was clear, namely, 
that every citizen was entitled to the equal protection of the laws and that dny 
enactment which infringed that principle, is to that extent void, and that the only 
dispute was whether the impugned portion of the definition of a “debt” in the 
Act was severable from the rest and that was not a question of the interpretation 
of any provision of the Constitution but one of the construction of the Act itself. 
The High Court also held that even if any question of the interpretation of the Consti- 
tution arose, a determination of that question was not necessary for the disposal 
of the case. In this view of the matter the High Court dismissed the application 
in revision and also that under Article 228. From this judgment the present appeal 
has been filed. 


It seems clear to us that the question raised by the appellant in this case coges 
within the proviso to section 113 of the Code as also Article 228 of the Constitution. 
The question contemplated by the proviso to section 113 of the Code is as to the 
validity of an Act or of a provision in it while Article 228 of the Constitution has 
in view a question as to the interpretation of the Constitution. Now the question 
raised in the present case is as to the validity of a provision in the Zamindar’s Debt 
Reduction Act. This question is, however, also a question as to the interpretation 
of the Constitution, for the validity of the provision is challenged on the ground 
that it contravenes an article of the Gonstjtution. 


The point that really arises in this appeal is whether it is necessary for the di 
of the case to decide the question of the validity of a portion of the definition of 
a debt in the Act. All other conditions necessary for an order being made under 
the proviso to section 113 of the Code or Article 228 of the Constitution exist and 
as to this there is no serious dispute. It is not necessary for us therefore to discuss 
these conditions, 


The Courts below held that in either view of the question of the validity of 
the impugned portion of the definition of a debt, the appellant would be without 
the pened which he sought, because that portion of the definition was not severable 
from the rest, and therefore it was not necessary to decide that question to dispose 
of the case. We are unable to agree with this view. The question of the validity 
of the definition in so far as it excluded certain ‘debts having been raised and pressed 
by the appellant, it had to be decided by the Court. Without a decision of that 

uestion the case could not be disposed of. The fact that in the view of the Court 
e impugned of the definition was not severable from the rest and therefore 
in any view of the question as to the validity of the impugned part, the ap- 
pellant would not get any relief, did not alter the position. The question as to 
the severability of the impugned part of the definition from the rest would arise 
only after it had been decided that the impugned part was invalid and so to be 
able to say that the impugned of the definition was not severable from the 
rest, it had first to be held that that part was invalid. It could not be said that as 
the impugned part was not severable from the-rest it was not necessary for the dis- 
of the case to decide the question of the validity of the impugned part. We, 
therefore, hold that it is necessary to decide the question of the validity of the im- 
pugned past of the definition to dispose of the case. 


This appeal is hence allowed. The High Court will withdraw the case and 
either dispose it of itself or determine the question of the validity of the definition 
of a debt in the Zamindar’s Debt Reduction Act and return the case to the Civil 
Judge, Sitapur, for disposal in accordance with its det@rmination of the question. 
‘Thg appellant will get the costs of this appeal. : 


ae Appeal allorge 
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(J 
z „(Civil Appellate Jyfrisdiction) > 
° Present:—S. R. Das, Chief Justice, T. L. VenxaTaRaMA Arvar, A. K. SARKAR 
AND VIVIAN Bose, JJ. 2 ° 
Santosh Kumar P .. Appellani* 
es U. ` - 
Bhai Mool Singh .. Raspondent. 


Civil Procedure Code (V of 1908), Order 37, rules (2) and (3}—Leave to defend—Object of —Discretion, 
_ exercise of —Appeal, if and when hes. 

The object of the rules (2) and (3) of Order 97 of the Civil Procedure Code is to see that the 

t does not unnecessarily prolong the litigation and prevent the plaintiff from obtaining an 

early decree by raising untenable and frivolous defences in a class of cases where speedy decisions 
are desirable in the interests of trade and commerce. 

The discretion given to Court must be exercised along judicial lines (i.e.) in consonance with 
the principles 9t natural uber that form the foundation of our laws. am Singh v. Election Tri- 
bunal, Kotak, (1955) 2 S.C.R. 1 (8, 9) : (1955) S.C.J. 491: (1958) 2 M.L.. 18, fo : 


“Whenever the defence raises a “ triable issue ” leave must be given and must be given uncondi- 
tionally, otherwise leave may be illusory. Once the Court is satisfied that the facts alleged by the 
defendant will afford a good or even a p ible answer to the plaintiff’s claim, leave cannot be with- 
held and no question of imposing conditions can arise. 

Ordinarily an a will_not be entertained against an exercise of discretion that had been 
exercised along s Judicial lines-; but ifthe discretion is exercised arbitrarily or is based on a mis-- 
unders ing ofthe principles governing its exercise, then interference is called for if there has 
been a tant failure of justice. 


Appeal by Special Leave from the Ju t and Order, dated the 17th 
Dea 1956, of the Punjab High Court (Circuit Bench) at Delbi in Civil Misc. 
No. 896-D of 1956, arising out of the Judgment and Order, dated the 1st November, 
1956, of the Court of Commercial Subordinate Judge, Delhi, in Suit No. 264 of 
1956 under Order 37, Civil Procedure Code. ` 

A. V. Viswanatha Sasiri, Senior Advocate, (Naumit Lal, Advocate, with him) 
for Appellant. : ` 


Bakhsh Gurcharan Singh and Sardar Singh, Advocates for Respondent. 
The Judgment of the Court was delivered by 


Bose, J.—The defendants, Santosh Kumar and the Northern General Agencies, 
were granted special leave to appeal. The plaintiff filed the suit out of which the 
appeal arises on the basis of a cheque for Rs. 60,000'drawn by the defendants in 
favour of the plaintiff and which, on presentation to the Bank, was dishonoured. 

° The suit was filed in the Court of the Commercial Subordinate Judge, Delhi, 
under @rder 37 of the Code of Civil Procedure. 

The defendants applied for leave to defend the suit under rule g of that Order. 


The learned trial Judge held that: 
“the defence raised by the defendants raises a triable issue,” 
but he went on to hold that the defendants 
“ have not placed anything on the file to show that the defence was a bowa fide one.” 
Accordingly, he permitted the defendants 
“to appear and defend the suit on the condition of their giving security to the exteft of the 
suit amount and the costs of the suit.” . ° 
The defendants applied for a review but failed. They then ap lied under 
Article 229 of the Constitution to the Delhi Circuit Bench of the Punja igh Court 
and failed agaim. As a result, they applied here under Article 136 and were granted 
special leave. > 


*Civil Appeal No. 96 of 1957. sth February, 1958. 





and when sued, because it says that 


. Court, giving security, framing and recording issues or otherwise as 
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At first blush, O. g7» rule 2 (4), appears drastically to cugtail a litigants 
fat ights in a Court of justice, nqmely to ap and defend himself as of right, if 
ng J parens : 
hen a suit is instituted on a bill of exchapge, 

hunti or a promissory note under the provisions of sub-rule (1)— ° 

“ .. 4... the defendant shall not a or defend the suit unless he obtains leave 
from a judge as hereinafter provided so to appear efend.”’ 
But the rigour of that is softened by rule g (1) which makes it obligatory on*the * 
Court to grant leave when the conditions set out there are fulfilled. Clause (1) 
runs — 


“The Court shall, upon application by the defendant, give leave to appear and to defend the . 


suit, upon affidavits which disclose such facts as would make it incumbent on the holder to prove 


consideration, or such other facts as the Court may deem sufficient to support the application.” 


But no sooner is the wide discretion given to the Court in rule è (2) narrowed down 
by rule g (1) than it is again in another direction by rule 3 (2) which says 
that 


“Leave to defend may be given unconditionally or subject to such terms as to payment into 

the Court thinks fit.” gg 
The learned counsel for the plaintiff argues that the discretion so conferred by 
rule 3 (2) is unfettered and that as’ the discretion has been exercised by the learned 
trial Judge, no appeal can lie against it unless there is a “grave miscarriage of justice 
or a oak violation of law” and he quotes D. N. Bansrji v. P. R. Mukherjee & Others?, 
and Waryam Singh v. Amarnath*. 


Now what we are cases eee are laws of procedure. The spirit in which 
questions about procedure are to be ap ed and the manner in which rules rela- 

to them are to be interpreted are laid down in Sangram Singh v. Electon Tribunal, 
Kotah, Bhurey Lal Baya?. 

“Now a code of procedure must be regarded as such. It is procedure, something designed to 
facilitate justice and further its ends ; not a penal enactment for punishment and penalties ; nota 
thing designed to trip le up. Too technical a construction of sections that leaves no room for 
reasonable clasticity of interpretation should therefore be o against (provided always that 
ustice is done to both sides) lest the very means designed for the furtherance of Justice be used to frus- 
trate it. 

Next, there must be ever present to the mind the fact that our laws of procedure are grounded 
on a principle of natural justice which requires that men should not be condemned unbeard, that 
decisions should not be reached behind their backs,that ings that affect their lives and property 
should not continue in their absence and that they should not be precluded from participating in 
them. Ofcourse, there must be exceptions and where they are clearly defined they must be given” 
effectto. But taken by and f and subject to that proviso, our laws of procedure should be cons- 
trued, wherever that is reasonably possible, in the light of that principle.” 

Applied to the present case, these obeservations mean that though the Cougt is 

i a discretion it must be exercised along judicial lines, and that in turp means, 
In consonance with the principles of natural justice that form the foundations of our 
laws. ‘Those principles, so far as touch the present matter, are well known 
and have been laid down and follo in numerous cases. 


The decision most frequently referred to is a decision of the House of Lords in 
d where a similar rule prevails. It is Jacobs v. Booth’s Distillery Company.‘ 
Judgment was delivered in 1901. Their Lordships said that whenever the defence 
raises a “‘triable issue”, leave must be given, and later cases say that when that is the 
case it must be given unconditionally, otherwise the leave may be illusory. See, for 
example, Powszechny Bank Qwiarkowy W. Polsce v. Paros’, in England and Sundaram 
Chettiar v. Vall Ammal®*, in India. Among other cases that adopt the “triable issue” 
test are Kiranmoyes Dassi v. F. Chatterjes’, and Gopala Rao v. Subba Rao’, 
I. (1958) 8.C.J. 19: (1953) 1 MLL.J. 195: 4. (1901) 85 L.T. 262 e 
(1959) S. . 302, 305. 3: LR. (1982) 2 E-B. 893. 
2. (19 S.G.R. 565 : (1954) 8.C.J. 290. ‘ f IER . 116 ; 58 M.LJ. 16. 
83: 1955 28.C.R.1,8,9:(1955)8.0.J.4g1: 7 (1 49 G.W.N. 246. 
(1955) 2 ML.J. 1g. 8. . 1936 Mad. r46 : 70 MLJ. BAI. 
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The learned counsel for the plaintiff ent relied on Gopala Rao v. Subba 
Raq}, Manohar Lat v. Nanhe Mal’, and Shib Kargn Das v. Mohammed Sadig.* All that 
we need say about them is that if the Court is ¢f opinion that the defence is api gp 
Jids,then it can impose conditions and is not tied down to refusing leave to defend. 
. We agree with Varadachariar, J., in the Madras case that the Court has this third 
course open to èt in a suitable case. But it cannot reach the conclufion that the de? 
fence is not bona fide arbitrarily. It is as much bound by judicial rules and judicial 
* proecdure in reaching a conclusion of this kind as in any other matter. It is un- 
necessary to examine the facts of those cases because they are not in appeal before us. 
We are only concerned with the principle. 


It is always undesirable, and indeed impossible, to lay down hard and fast 

` rules in matters that affect discretion. But it is necessary to understand the reason 

for a special procedure of this kind in order that the discretion may be properly 

exercised. e object is explained in Kesavan v. South Indian Bank Lid.*, and is 

. examined in greater detail in Sunderam Chetilar v. Valli Ammal*, to which we 

have just referred. Taken by and large, the object is to see that the defendant does 

not unnecessarily prolong the litigation and prevent the plaintiff from obtaining 

an early decree by raising untenable and frivolous defences in a class of cases where 

y decisions are desirable in the interests of trade and commerce. In general, 

ore, the test is to see whether the defence raises a real issue and not a sham 

one, in the sense that, if the facts alleged by the defendant are established, there 
would be a good, or even a plausible, defence on those facts. 


Now, what is the position here? The defendants admitted execution of the 

cheque but pleaded that it was only given as collateral security for the price of goods 

. which the plaintiff supplied to the defendants. ay said that those goods were 

paid for by cash payments made from time to time and by other cheques and that 

therefore the ue in suit had served its end and should now be returned. They 

set out the exact dates on which, according to them, the payments had been made, 
and gave the numbers of the cheques. 


This at once raised an issue of fact, the truth and good faith of which could only 
be tested by going into the evidence and, as we have pointed out, the learned trial 
Judge held that this defence did raise a triable issue. But he held that it, was not 
enough for the defendants to back up their assertions with an affidavit ; they should 
also have produced writings and documents which they said were in their possession 
and which they asserted would prove that the cheques apd payments referred to in 
their defence were given in payment of the cheque m suit ; and he said — 

“In the absence of those documents, the defence of the defendants seems to be consisting 
of indefinite assertions. . . 2. 1... 2 ee 
This is a surprising conclusion. The facts given jn the affidavit are clear and precise, 
the*defence could y have been clearer. We find it difficult to see how a defence 
that, onsthe face of it, is clear becomes vague simply because the evidence by which it 
is to be proved is not brought on file at the time the defence is put in. 


The learned Judge has failed to see that the stage of can only come after 
the defendant has been allowed to enter an appearance and defend the suit, and that 
thenature of the defence has to be determined at the time when the affidavit is put in. 
At that stage all that the Court has to determine is whether “$f the facts alleged by the 
My cae One ae Coe bc I a a a E 

i intiff’s claim. Once the Court is satisfied about that, leave cannot be withheld 
and no question about imposing conditions can arise ; and once leave is granted, 
the normal procedure of a suit, so far as evidence and proof go, obtains. , 


The learned High Court Judge is also in error in thinking that even when the 
defence is a good and valid one, conditions can be imposed. As we have explained, the 
1. ALR. (1996) Mad. 946 : 7e M.L.J.241. LL.R. (1950) Mad. 251 : ML}. 70. 
2. ATR o Laken = H (1985) LER. 38 Mad, ISA ETEA è ie: 
g. ALR. 1936 Lah. 
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power to impose coriditions is only to ensure that there will be a speedy trial. 
If there is reason to believe that the a ap tryin g to prolong tite litigation and 
e a speedy trial, then conditions imposed. But that conclusion cannot 


ed simply because the defendant does not adduce his evidence even before 
he isttold that he may defend the action. . 


e = 

' We do not wish to throw doubt on those decisions which decide that ordinarily 
ana peal will not be entertained against an exercise of discretion that has been exer- 
cied along sound judicial lines. But if the discretion is exercised arbitrarily, or is 
based on a misunderstanding ofthe principles that govern its exercise, then interfe- 
rence is called for if there has been a tant failure of justice. As we have said, 
the only ground given for concluding that the defence is not bona fideis that the de- 
fendant Ed not prove his assertions before he was allowed to put in his defence ; 
and there is an obvious failure of justice if judgment is entered against a man 
who, if he is allowed to prove his case, cannot but succeed. Accordingly, inter- 
ference is called for here. 


The appeal is allowed. We set aside the orders of the High Court and the learned 
trial Judge and remand the case to the first Court for trial of the issues raised by the 
defendants. The costs of the'appellants in this Court will be paid by the respondent 
who bas failed here. 

—— Appeal allowed ; case remanded. 
BUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

Present :—S. R. Das, Chief Justice, T. L. VENKATARAMA Aryvar, S. K. Das, 
A. K. Sarkar AND Vivian Bom, JJ. P 
P. Balakotaiah and others i .. Appellants* 

v. 
The Union of India and others .. Respondents. 

Railway Services (Safeguarding of National Security) Rules, 1949, rile 3—Comstitutional validity—Articles 
14, 19 (1) (c) and 311 of the Constitution, if contravened. 

Wri iti filed on February g, in Nagpur Court challenging the validity of 
the notices under rule p af the Railway Berbea ( tine of Notion Security) Rules 16 
and the order of suspension served on the petitioners on uly 6, 1950 and the petitions were am 
by adding that the orders of dismissal dated April 4, 1951 were bad. The High Court , without 


deciding if the Security Rules were void in contravention of Articles 14, 1 (1) (c) and 311 of the 
Constitution, 1950, sustained the orders of termination of services under 14B (g) and (4) of the 
Railway Esta t Code. Hence the appeal to Supreme Court. 


Held :—1. It may be the comnotation of the words “ subversive activities ” in rule g of the 
Security Rules is wide but that is not tosay itis vague and indefinite. The object of the rules as 
recited m the shart title is safeguarding the nation eee which is emphasised in the provis® to 
rak g. The words “ subversive actitivites in the context ity i i i 
valid tion (Anantheneri 


precise 
tosustain 2 classifica ayan V. Southern Railay, A.I.R. 1956 Mad. 220 (229), 
duapproved.) The Security Rules, 1949, are not illegal as being repugnant to Article 14 of 
Constitution. 

a. ‘The appellants have no doubt a fundamental right to form associations under Article 19 (1) (e). 
(and be members of the Communist party and trade unions) ; but they have no fundamental tage 
to be continued in cnt by the State and when their services arc terminated by the State they 
cannot complain of the intri t of any of their constitutional rights when no question of violation 


of Article 911 arises. 


to under the gules. The orders terminating their services stand on the same footing as an order of 


discharge under rule 148 of the Railway Code and it is neither one of dismissal 
of removal so as to attract Article 911 of the Constitution. oe 


4- The rules are clearly prospective in that action thereunder is to be in respect of sub- 
vertive activities which either exist now ar are likely to be indulged jn, io future Wena Peet of mb- 
SEn ga a en 


* CLAS. Nos. 46 to 48 of 1956. " grd December, 1957. 
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fos taking cton in thg latter cane as in the notices in the tant cases are drawn from the conduct 
of thefemployees priof to the enactment does not regder fhem 


Qucere.—Whether the Se¢urity Rules have an i t operation of their own apart fro 


rule 1482 e 
“Ap from the Judgment and Order dated 16th November” 1951, of the 
former Nagpur High Court in Misc. "Petitions Nos. 45, 1568, and 1569 of 1951. 


` FF. Umrigar, D.L. Jayawant and Nexnit Lal, Advocates, for Appellant in C.A. 
Nos. 46 and 47 of 1956). 


D.L. Jayawani and Naunit Lal, Advocates, for Appellant in C.A. No.48 of 1956. 
R. Ganapathi Iyer and R. H. Dhsbar, Advocates, for Respondents. 
The Judgment of the Court was delivered by 


Venkatarama Aiyar, F.—These appeals are directed against the orders of the 
h Court of Nagpur dismissing the writ petitions filed by the appellants herein, 
and as as they arise out of the same facts and raise the same points for determination, 


they were heard together, and will be disposed of by a common judgment. 


The facts in Civil Appeal No. 46 of 1956—the facts in the connected ap 

ae noier “andl do nob require to be mated aie that the-ap t was employed 
in 1989 in the Bengal Nagpur Railway as a clerk in the workshop at Nagpur. In 
I when the State took over the administration of the Railway, it gave option 
to the employees to continue in service on the terms set out in a document dated 
July 5, 1946. The appellant accepted those terms and continued in service on 
‘he conditions mentioned in that document. Acting in exercise of the powers 
conferred by sections 241(2), 247 and 266 @) of the Government of India Act, 1935, 
the Governor-General oo ted certain rules called the Railway Services (Sate 
guarding of National ity) Rules, 1949, hereinafter referred to as the Security 
Rules, and they came into force on May 14, 1949. 


It will be convenient at this to set out the Security Rules, in so far as 
they are material for the purpose of these appeals, as it is the validity of these rules 
that is the main point for determination by us. Rules 9, 4, 5 and 7 are as follows: 
. “A member of the Railway Service who, in the opinion of the competent authority is engaged 
in or is reasonably suspected to be engaged in subversive activities, or is associated with others fe tab- 
veraive activities in such manner as to raise doubts about his reliability, may be compulsorily retired 
from service, or have his service terminated by the competent authority after ho has been given due 
notice or pay in lieu of such notice in accordance with the terms of his service agreement ; 

Provided that a member of the Railway Service shall not be so retired or have his service so 
ee ee a ene tha? hls retention in blic service is prejudicial 
eo malean, Where competent authority is the Head of a Department, the 
prior &pproval of the Governor-General has been obtained. 

. 4. Where in the opinion of the tent authority, there are reasonable grounds for i 
that a member of the Railway Service is li to compulsory retirement from service or to have his 
service terminated under rule g, it shall— 

(a) by an order in writing, require the said member of Railway service to proceed on such 
leave as may be admissible to him from such date as may be specified in the order ; 

(6) by a notice in writing inform him of the action proposed to be taken in regard to him 
under 3> 

(c) give him a reasonable opportunity of showing cause against that action ; and 

(d) before a final order under rule g, take into consideration representation, made 
by him in this i a ` 

5- Nothing contained in tho Rules in Chapter XVII of the State Railway Establishment 
Vahme I, shall apply to, ot in respect ofany action taken ar proposed to be teken ouder Greene 

7. An compulsorily retired from service or whoee service is terminated under rule 
shall be enti to uch compensation ies applicable ls erie or pet ont dat oc 


have been admissible to him under he rules to his service or on the date of such retire. 
ment or termination of service iffhe had been from service ue to the abolition af his post 
without any alternative suitable employment being provided,” ‘ 


A 
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On July 6, 1950, the General of the Bengal Nagpyr Railway issued 
a notice to the appellant under 3 of the Security Rules stating that in view of 
tN facts recited, there was reason{to believe that the appellant was engaged in 
sulkyersive activities and calling upon him to show cause why his services glfould 
enot be termimated. He was also placed under suspension from that date. On- 
July 29, 1950, the appellant sent his explanation denying the alleg&tions contained 
in the notice dated July 6, 1950. The matter was then referred to the Committee 
of Advisers, who held an enquiry on September, 8, 1950, and after hearing’ the’ 
appellant found that the charges against him mentioned in the notice were true. 
Acting on this report, the General Manager terminated the services of the appellant 

on April 3, 1951, giving him one month’s salary instead of notice. 


Meantime, on Feb 3; 1951; the appellant had filed the writ petition, 
out of which Civil Appeal No. 46 of 1956 arises, in the High Court of ' Nagpur 
challenging the validity of the notice dated July 6, 1950, and the order of suspension 
followi hereon, The order of dismissal dated April 3, 1951, having been : 
daring the pendency of this petition, the appellant had his petition amended by 
adding a prayer that that order also as bed. The grounds urged in support 
of the petition were that the Security Rules under which action was taken wepe in 
contravention of Articles 14,19 (1) (c).and g11 of the Constitution, and that, in 
consequence, the orders passed in exercise of the powers conferred thereby were 
void, The respondents resisted the application on the ground that the rules in 
question were valid, and that the orders passed thereunder were not open to attack. 

The petition was heard along with others, in which the same questions were 
raised, and by their judgment dated November 16, 1951,-the learned Judges held 
that it was unnecessary to decide whether the Security Rules were void,as ing. 
that they were the orders terminating thg services of the petitioners could be sus- 
tained under rule 148 of the Railway Establishment Code. Sub-rules (3) and (4) 
of rule 148 which bear on this point are as follows : 


esa AM Oihe (Ron arama heres servants ; The service of other ( i le) 
servants shall be li to termination on notice on cither side for the periods shown below. 
Such notice is not, however, required in cases of dismissal or di under the provisions 
of service agreements, retirement on attaining the age of superannuation, termination of servico 
due to mental or physical incapacity. < 


Ce eo i 2 


4) In licu of the notice prescribed in this rule, it shall be permissible on the of the Railway 
Hsia easton to ermani the sceviec aba Wallway servant Dyr arra tee oar oe bt ek 


i 


The learned Ju held that the appellants were non-pensionable railway 
servants within su e (3), that they had been paid one month’s wages instead 
of notice under sub-rule (4), and that, accordingly, the impugned orders gvere 
intra vires the powers of the respondents under rule 148, sub-rule (3). In fhe result, 
the petitions were dismissed, and the present a have been preferred against 
these orders on a certificate under Article 13e (1) and Article 193 (1) (c) of the 
Constitution. : 

The appellants complain that the ground on which the judgment proceeds was 
not put forward by the respondents in their pleadings and should not have been allow- 
ed to be taken by them, and that on the points actually in issue, it should have been 
held that the Security Rules were rep t to Articles 14, 1g (1) (c) and grr of the 
Constitution, and, therefore, void. ey further contend that even if the Security © 
Rules were valid, the orders terminating the services were not justified by them, 
and thatefurther, those orders were bad for the reason that they had not been made 
by the competent authorities. The ap ts also sought to raise the contention 
that the enquiry conducted by the authorities was defective, and that. there was 
no proper hearing as provided by the rules, but we declined to hear them on that 
point, as that was not raised in their petitions. C 

The points for decision in these appeals are : a 


notice ”. 
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i (I) Whether the orders terminating thf services pf the appellants can be 
upHeld under rule 148 of the Railway Esta ent Code ; 


° L 
e (II) Whether the Security Rules are bad as infringing (a) Article 14,,(b) 
. Articlt 19 (1) (c) and (c) Article g11 of the Constitution ; SA fo 


(III) Whether the impugned orders are not valid, even according to the 
Security Rules; and 


(IV) Whether those orders were not passed by the competent authorities. 


(1) On the first question, it ap clearly from the record that the authori- 
.ties purported to take action only cade the Security Rules. The notice dated Jul 
6, 1950, was avowedly issued under rule 3 of those rules. It was in the sco 
ous observance of the procedure prescribed therein that the explanations of the appel- 
lants in answer to the charges were taken, and the matters were referred to the Com- 

- mittee of Advisers for enquiry. And above all, the orders terminating the services 
of the appellants, in terms, recite that they were made under rule g of the rules, as 
for example, the notice dated April 3, 1951, given to the appellant in Civil Appeal 
No. 46 of 1956, which runs as follows : 


“ I have considered your representation to me in reply to this office letter No. Con./T/21/MP/82 
dated 6th July, 1950 and am of the opinion that you are engaged and associated with others m iis 
versive activities in such manner as to raise doubts about your reliability and am satisfied that your 
retention in public service is prejudicial to national security. I have decided with the prior approval 
of the President that your services should be terminated under rule g of the Railway ices (Safe- 
guarding of National Securty) Rules, 1949 ”. i 


. It should be added that while the appellants stated in their petitions that action 
had been taken against them under the Security Rules, and that those rules were 
ultra vires, the ondents did not plead that action was taken under rule 148 of 
the Railway Establishment Code. They only contended that the Security Rules 
were valid. In view of the above, the criticism of Mr. Umrigar for the appellants 
that the judgment under appeal proceeds on a groune which was, not merely, not 
in the contemplation of the authorities when they passed the orders in question, 
but was not even raised in the pleadings in Court, is not without substance. 


It is argued that when an authority passes an order which is within its compe- 
tence, it cannot fail merely because it purports to be made under a wrong provi- 
sion if it can be shown to be within itẹ powers under any other rule, and 
that the validity of an order should be judged on a consideration of its substance 
and not its form. No exception can be taken to this proposition, but it has not been 


the contention of the respondents at any stage that the orders in question were really . 


made under rule 148 (3) of the Railway Establishment Code, and that the reference 


to ryle 3 of the Security Rules in the proceedings might be disregarded as due to 
mistake. _ In the Court below, the learned Ju rested their conclusion on the 


ground that clause 10) of the service ent dated July 5, 1946, provided that in 
respect of matters other than those specifically dealt with therein—discharge is one of 
such other matters—the ere Rules applicable to persons appointed on or after 
» October 1, 1946, were applicable, that rule 148 (3) was one of such rules, and that 
the appellants who were non-pensionable railway servants were eee by that 
rule, and were liable to be di in accordance therewith. But this reasoning 
ignores that under clause (10) of the service agreement, the Security Rules stand on 
š che same footing as the rules in the Railway Establishment Code and constitute equal- 
ly with rule 148 the conditions of service on which the appellants held the employ- 
ment, and there must be convincing reasons why orders passed statedly under rule 
should be held not to have been passed under that rule. Before us, a different stan 
was taken by the respondents. They did not dispute that the action was really 
taken unde» rule 3 of the Security Rules, but they argued that the power to termi- 
nate the service finder rule 3,was not something different from and independent of 
the power toedischarge, estore by rule 148, and that an order passed under rule 3 
was, on its own terms, one made under rule 148 (g). The basis for this contention 


o-—_ 
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is the provision in rule g that the fervice may be terminatedein apcordance with the 
&rvice agreement, after giving duqnotite or pay in lieu of such notice, 


e Thc appellants controvert this position. They contend that the power tc 
terminate ice under the Security Rules is altogether different from the powe 
to discharge under rule 148, that the reference in rule 3 to the sefvice agreement i 
only in ect of the notice to be given, there ‘being different periods fixed under the 
rules in tion to different classes of employfes, and that, in other respects, the 
Security Rules run on: their own lines, and that action taken thereunder cannot be 
shunted on to rule 148. 


We find considerabale difficulty in acceding to the argument of the respondents 
The Security Rules apply to a special class of employees, those who are engaged o1 
are likely to in subversive activities, and in conjunction with the instruction: 
which were issued when they were promulgated, they form a self-contained code 
prescribing a perel and elaborate procedure to be followed, when action is to be 
taken thereunder. We see considerable force in the contention of the appellant 
that the mention of the service agreement in rule g has reference only to the nature 
of the notice to be gi If the interpretation which the respondents seck gp pu! 
on the Security Rules is correct, then it is difficult to see what purpose at all thes 
serve. Mr. Ganapathy lyer for the respondents argued that they are intended tr 
afford protection to persons who might be charged with being engaged in subver. 
sive activities. If that is their purpose, then if action is taken thereunder but the 
procedure prescribed therein is not followed, the order must be held to be bad, a 
the protection intended to be given has been denied to the employee, and rule 14£ 
cannot be invoked to give validity to such order. Indeed, that has been held i, 
Sambandam v. General Manager, S.I. Railwgy1, and Prasadi v. Works Manager, [illooah*, 
and that is also conceded by Mr. Ganapathy Iyer. If then the power to terminate 
the service under the Security Rules is different from the power to discharge undei 
rule 148 when the procedure prescribed therein is not followed, it must be equally sc 
when, as here, it has been followed, for the complexion of the rules cannot 
according as they are complied with or not. t means that the Security Rule 
have an independent operation of their own, quite apart from rule 148. We do not 
however, desire to express any final opinion on this question, as Mr. Ganapathy 
Iyer is pas Heat the validity of the orders in question might be determined on the 
footing that they were passed under rule g of the Security Rules, without reference tc 
rule 148. That renders it necessary to decide whether the Security Rules are uncons. 
titutional, as contended by the appellants. 


(Il-a) The first ground that is against the validity of the Securit: 
Rules is that they are repugnant to Article 14. It is said that these rules prescribi 
a special procedure where action is proposed to be taken against persons suspectec 
of subversive activities, and that when the services of an employee are terminatec 
under these rules, the consequence is to stamp him as iai and inf&mous, anc 
there is thus discrimination, such as is hit by Article 14. It is admitted that if the 
persons dealt with under these rules form a distinct class having an intelligible 
differentia which bears a reasonable relation to the purposes of the rules, then ther: 
would be no infringement of Article 14. But it is argued that the expression “sub. 
versive activities” which forms the basis of the classification is vague and undefinec 
in that even lawful activities could be roped therein, and that such a classificatior 
cannot be said to be reasonable. Reference was made to the charges which were 
served on the appellant in Civil Ap No. 46 of 1956 as showing how even lawfu 
actfvities could be brought under the impugned lee The notice, so far as it i 
material, runs as follows: 
“ Whereas in the opinion of the...... General , you are suspected to b 
a member and office secretary of the B.N. Rly. Workers’ Union (Communist sponsored) and wer 
thickly associated with Communists such as Om Prakash Mehta, B.N. Mukhetjee, R.L. Reddi, etc 
H 
Bas (1952) I MLJ. 540: ILR, (1953) Mad, 2. AIR. 1957 Cal. 4; 
1 See 2 
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in subversive activjties in such manner as to raise doubts about ypur reliab ility and loyalty to the 
Stfte in that, tho a Government employee, you ed private meetings of the ists, 
carried on agitation amongstthe Railway workers a general strike from November, 19f8 to 
January, 1949 evidently to paralyse communication und movement of essential supplies and 
therewy create disorder and confusion in the country and that, consequently, you are lialle to 
have your services terminated under rule g of the said Rules”. ” ° 
It is argued that it is not unlawful to be a member of the Communist Party or 
toengage in trade union activities, and if this could form the basis of action under the 
rules, the classification must be held to be unreasonable. Reliance was placed on 
the decision of this Court in The State of West Bengal v. Anwar AR Sarkar1, wherein it 
was held that a power conferred on the executive to select cases for trial by special 
Courts under a procedure different from that of the ordinary Courts with the object of 
ensuring “ y trial” could not be upheld under Article 14 as a valid classification, 
and on the decision of the Madras High Court in Ananthanar. v. Southern Ratlway?, 
wherein it was held that the words “subversive activities” in Rule g lacked definite- 
ness, 


Now, the principles applicable for a determination whether there has been 
ap and valid classification for purposes of Article 14 have been the subject of 
cdnsideration by this Court in a number of cases, and they were stated again quite 
recently in Budhan Chowdhry and others vw. The State of Bihar?, and there is no need to 
repeat them. The only point that calls for decision in these appeals is whether the 
classification of persons on the basis of subversive activities is too vague to be the 
foundation of a valid classification. Mr. Umrigar insists that it is, but his elaborate 
argument amounts to no more than this that the expression “subversive activities” may 
take in quite a variety of activities, and that its contents are therefore wide. It may be 
that the connotation of that expression is wide, but that is not to say that it is vague 
or indefinite. But whatever the positton if the words “subversive activities” had 
stood by themselves, they are sufficiently qualified in the Security Rules to be defi- 
nite. Those rules have, for their object, the safeguarding of national security as 
recited in the short title. That is again emphasised in rule 3, which provides that a 
member of the Railway service is not to be retired or his services terminated unless the 
authorities are satisfied “that his retention in public service is prejudicial to national 
security”. In our judgment, the words “subversive activities” in the context of 
national security are sufficiently precise in their import to sustain a valid classifica- 
tion. We are unable to agree with the opinion expressed in Ananthanarapanan v. 
Southern Railway? at page 223 that the language of rule 3 is indefinite, even when 
read with the words “national security.” 


We are also unable to agree with the argument of the appellants based on 
the made against the appellant in Civil Appeal No. 46 of 1956 in the notice 
dated July 6, 1950, that the expression “subversive activities” is wide enough to take 
indawful activities as well, and must therefore be held to be unreasonable for 
of classéfication under Article 14. The notice, it is true, refers to the appellant bei 
a member of the Communist Party and to his activities in the trade union. It is also 
true that it is not unlawful to be either a Communist or a trade unionist. But it is 
not the necessary attribute either of a Communist or a trade unionist that he should 
indulge in subversive activities, and when action was taken against the appellant 
under the rules, it was not because he was a Communist or a trade unionist, but 
because he was engaged in subversive activities. We hold that the Security Rules 
are not illegal as being repugnant to Article 14. 

(II-b). It is next contended that the impugned orders are in contrayention 
of Article 1g (1) (c), and are therefore void. The argument is that actiop has been 
taken against the appellants under the rules, because they are Communists and trade 
unionists, and the orders terminating their services under rule g3 amount, in substance, 
to a denial to them of the freedom to form associations, which is guaranteed under 
Article 19 (1) &). We have already observed that that is not the true scope of the 


i y SGI. ae 8.C.R. 284. = S.0.J. 163 ; S.C.R. 
: i952) ese Mal aaa 284 Ga J. 163 ; (1955) 1 S.C.R. 1945 
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. Buta from¢hat, we dp not see how any right ofthe ‘appellants under 
icle 19 (1) (c) has been infri The orders do not prevent them from cohti- 
n to be Communists or trade, Anionists, Their rfghts*in that behalf remain 
after the impugned orders precisely what they were before. The real compħint 
of the appellant» is that their services have been terminated ; but that involves, apart - 
from Article 311, no infringement of any of théir Constitutional rights. The appel- 
lants have no doubt a fundamental right to form associations under Article 19 Gy (c), 
but they have no fundamental right to be continued in employment by the Sfate, ` 
and when their services are terminated by the State they cannot complain of the 
infringement of any of their Constitutional rights, when no question of violation of 
Article 311 arises. This contention of the appellants must be rejected. 


(II-c) It is then contended that the procedure prescribed by the Security 
Rules for the hearing of the charges does not satisfy the requirements of Article Bt I 
and that they are, in consequence, void. But Article 311 has application only when 
there is an order of dismissal or removal, and the question is whether an order termi- 


nating the services of the employees under rule 3 can be said to be an order di 


or removing them. Now, this Court has held in a series of decisions that it is not 
every termination of the services of an employee that falls within the operation of 
Article 311, and that it is only when the order is by way of punishment that it is one 
of dismissal or removal under that Article. ` Vide Satish C. a Anand v. Union of 
India}, Shyam Lal v. Ths State of Uttar Pradesh and ths Union of India, State of Bombay v. 
Saubhagchand M. Doski*, and Parshotam Lal Dhingra v. Union of Indiat. ‘The ques- 
tion as to what would amount'to punishment for p of Article 311 was also fully 
considered in Parshotam Lal Dhingra’s caset. lt was therein held that if a 
person had a right to continue in office either under the service rules or under a 
special agreement, a premature termination of his services would be a punishment. 
And, likewise, if the order would result in loss of benefits already earned and accrued, 
that would also be punishment. In the present case, the terms of employment 
provide for the services being terminated on a proper notice, and so, no question 
of premature termination arises. Rule 7 of the Security Rules preserves the rights 
of the employee to all the benfits of pension, gratuities and the like, to which they 
would be entitled under the rules. Thus, there is no forfeiture of benefits already 
acquired, It was stated for the appellants that a person who was discharged under 
the rules was not eligible for re-employment, and that that was punishment. But 
the appellants are unable to point to any rule imposing that disability. The order 
terminating the services under rule 3 of the Security Rules stands on the same foot- 
ing as an order of discharge under rule 148, and it is neither one of dismissal nor of 
removal within the meaning of Article 311. This contention also must be overruled. 


’ (III) It is next contended by Mr. Umrigar that the charges which were made 
against the appellant in Civil Appeal No. 46 of 1956 in the notice, dated July 6, 1950, 
have reference to events which took place prior to the coming into force of she Secu- 
rity Rules, which was on May 14, 1949, and that the order terminating the services 
of the appellant based thereon is bad as giving retrospective operation to the rules, 
and that the same is not warranted by the terms thereof. Now, the rules provide that 
action can be taken under them, if the employee is engaged or is reasonably suspec- 
ted to be’engaged in subversive activities. ere an authority has to form an opinion 
that an employee is likely to be engaged in subversive activities, it can only be asa 
matter of inference from the course of conduct of the employee, and his antecedents 


_ must furnish the best materials for the same. The rules are clearly prospective in 


that Action thereunder is to be taken in respect of subversive activities which either 
now exis? or are likely to be indulged in, in future, that is to say, which are in esse or 
in posse. That the materials for taking action in the latter case are drawn from the 
conduct of the employees prior to the enactment of the rules does not render their 





1. (z953) 3.C.J. 323 : (1983) 3.C.R. 655. g. Since reported in (1958) $.C-J. 161. 
a.' 1954 1 M.L.J. 730 : (1954) 8,C.J. 493 : 4. Since reperted in (1958) S.C.J. 217. 
(1955) 1 S.Q.R. 96; i 
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operation retrdspeqtive. Vids the observatiorg of Lord Denman, C.J., in The Queen 
¥. St. Mary, Whitechapel, and The Queen v. ® This contention must also 
be rejected. . >» i 7 
e (IV) Lastly, it was contended that the impugned orders were not passed 
by the competent authorities under the Security Rules, and that thy were, therefore, 
void. This contention is based orf the fact that the authority competent to pass the 
orders under rule 3 is, as regards the present appellants, the General Manager, and 
that the impugned orders were actually communicated to them by the Deputy 
But it has been found as a fact that the orders had been actually passed 
by the General Manager, and that finding must be accepted. 


In the result, the appeals fail, and are dismissed with costs. ‘The appellants 
who were permitted to file the appeals in forma pauperis will also pay the Court-fees 
payable to the Government. 

Appeal dismissed. 


(Civil Appellate Jurisdiction.) 


Present :—S.R. Das, Chief Justice, T. L. VENKATARAMA Aryan, S. K. Das, 
A. K. Sankar AND VIVIAN Bose, JJ. 


Khem Chand .. Appellant* 
U. 
The Union of India and Others .. Respondents. 
Constitution of India (1950), Article 311 (2)—Comstruction and scope—Further opportunity to show 
cause against the punishment proposed. Pe 
The protection provided by the rules, like rule 55 of the Civil Services (Clamification, Control 
zad Appeal) Ruli, together wi an additional opportunity embodied in section 240 (3) of the Govern- 
ment in Act 1995, 5 a3 io a statutory protection to the Government servants has now 
been age in Article 311 (2) of the Constitution so as to convert the protection into a Consti- 
tutional safeguard. 
The reasonable opportunity of showing causo against the action proposed mcludes— 
(a) an opportunity to deny his guilt and establish his innocence which he can do only if he 
is told what the charges levelled against him are and the allegations on which the charges are based ; 
(b) an ity to defend himself by cros-examining the witness produced against him 
and by examin ee bins himself or any other witnemes in support of his defence ; and finally ae 
¢) an opportunity to make his representations as to why the proposed punishment should 
not be inflicted on him which he can only do if the competent authority after the enquiry is over 
and after applving his mind to the Brevity or otherwise of the charges proved against the govern- 
ment servant tentatively proposes to inflict one of the three punishments and communicates the 


same to him. 
* In the instant case, the competent authority—the Sat Se i the report 
of Shei . B. Tandan, the officer who enquired into the era the appellant imio i 


guilty ot all the and suggested that dismissal should be sk gaa Pe punishment m the 
case and confirmed Hg a a ishment proposed. Without giving the appellant 
the further opportunity to cause against the dismissal proposed, the order of dismissal was pased. 
Held, Article 911 (2) has not been fully lied with and the appellant has not had the benefi 
of all the constituti protection ; accor his dismissal cannot be suppo 

Ap by Special Leave from the Judgment and Decree dated the 1st November, 
. 1955, of the Punjab High Court (Circuit Bench) at Delhi in Regular Second oer 
No. 28-D of'1955, arising out of the Judgment and Decree dated the gist day of 
December, 1954 of the Court of the Senior Subordinate Judge at Delhi im Regular 
Civil A No. 685 of 1954 affirming the Judgment and Decree of Subordinate 

Judge; ‘Third Class, Delhi, in Suit No. 273/213 of 1953. 


Janardhan Sharma, Advocate, for Appellant. 
~ 
1. (1848) 12 Q.B. 120 i 116 E.R. 811. 2. (1848) 12 Q.B. 149: 116 E.R. 823, 825, 


* OA. No. 358 of 1957- tgth December, 1957, 
: S—ag 
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C. K. Daphtary, Solicitor-Generq of India (R. Ganapathy Iyer ad R. H. Dhsbar, 
Advocates, with him) fêr Responflent,. s 
N The Judgment of the Court delivered by ° ° : 
Das, C.J.— This appeal by Special Leave granted by this Court to the plathtiff- 
&ppellant is diretted Ta ¢ Judgment and decree passed on November 1, 1955, 
by a Single Judge of the Punjab High Court tting in the Circuit Bench at Delhi 
in regular second appeal No. 28-D of 1955. : 


The facts leading up to the present appeal are shortly as follows: On April 6, 
1943; the appellant was appointed a sub-inspector under the Delhi Audit Fund. 
In February, 1947, he was transferred to the Co-operative Societies Department 
and posted as sub-inspector in the Milk Scheme. On J uly 3, 1947, the appellant 
was confirmed by the then Deputy Commissioner of i who was also the ex officio 
Registrar of Co-operative Societies. On August 1, 1948, the appellant was trans- 
ferred to the Rehabilitation Department of the Co-operative Societies and posted 
assub-inspector. On July 1, 1949, the appellant was suspended by the then Deputy 
Commissioner, Delhi. On July 9, 1949, the appellant was served with a charge- 
sheet under rule 6 (1) of the Rules aa had been framed by the Chief Commis- 
sioner, Delhi, to provide for the appointment to the subordinate services under fis 

inistrative control and the discipline and rights of appeal of members of those 
services. After formulating cight several charges the document concluded as follows: 

‘You are therefore, called upon to show cause why you should not be dismissed from the 
service. You should ako state in your reply whether you wish to be heard in person or whether 

will produce defence. The repl rhould zeck the Assistant Registrar, Co-operative Socicties 
Dolai, within ten days from the receipt of this charge-sheet”. 


The charge-sheet was signed by Shri Rameshwar Dayal who was at that time 
the Deputy Commissioner of Delhi and wał admittedly the authority competent 
to dismiss the appellant. 


The appellant duly submitted his explanation in writing. One Shri Mahipal 
Singh, Inspector, Co-operative Societies was appointed by the uty Commissioner, 
Delhi. the officer to hold the enquiry. The appellant attended two sittings before 
the Enquiry officer and then applied to the Deputy Commissioners to entrust the 
enquiry to some Gazetted Officer under him. This request of the appellant was 
rejected and he was informed accordingly. Indeed, the appellant was warned 
that the Enquiry Officer had been authorised to proceed with the enquiry ex parte 
if the appellant failed to attend the enquiry. The appellant, however, did not, 
after October 20, 1949, attend any further sitting before the Enquiry Officer. The 
Enquiry Officer thereupon framed four additional charges against the appellant, 
namely, l i his refusal to attend the enquiry; a his refusal to accept the 
service of the order of the Enquiry Officer, 43) for his absence without ission 
and (4) for his misconduct in snatching away papers from one Mohd. afid 
using unparliamentary and threatening language. . 

It appears that at or about this time the appellant became involved in a criminal 
case on a charge under section 307 of the Indian Penal Code and on October 30, 
1949 he was actually arrested but was released on bail two or three days later. 
Eventually on May 20, 1950, the appellant was discharged from the ere al E 

On November 14, 1951, the appellant was served with a notice signed by one 
Shri Vasudev Taneja, Superintendent. The notice was in the following terms : 

‘ Please note that you are to appear before ShriJ. B. Tandon, I.A.S., Additional District 
Magistrate, on the e4th November, 1951, at 10-30 A.M., in his Gourt room in connection with the 
departmentalenquiry pending against you’. 

The language employed in the notice does lend some support to the contention 
that the Enquiry Officer, Shri Mahipal Singh, had not concluded the enquiry 
entrusted to him and that the departmental enquiry was still pending. 

Pursuant to the notice the appellant appeared before, Shri J. B, Tandon and 
urged twe paints, namely (1) that the enquiry of the charges framed againg+ him 
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ought to havg been held by a Gazetted Officer of thg District Court and (2) that 
*the enquiry should have been held inshis ce. It will be noticed that both 
jhe points related to tht enquiry before Shri Mahipal Singh. On Decemir 13, 
1951, Shri J. B. Tandon made a report. reciting the el oan confaini 
pe nues S Urn t to show cause why he shoyld not be i 
from servic and setting out thescharges contained in the notice and summaria 
the explanation submitted by the appellant with regard to each of the es an 
reciting the prayer of the a t that the Enquiry Officer should be ed 
and the rejection thereof the framing of additional charges and the appellants 
absence from the enquiry with effect from October 20, 1949, the report proceeded 
to set out the actual charges which Shri Mahipal Singh was appointed to enquire 
into. iE aden that the enquiry with regard to the first two charges 
had been held in the presence of the appellant and the rest were enquired into ex 
parte as the appellant had absented himself from the enquiry. Then the 
recited that twelve charges had been proved against the appellant and he was given 
the benefit of doubt in respect of charge No. (iti) and that no charge-sheet had been 
iven with regard to charges Nos. (xiii) and (xiv) and that no enquiry had been 
d on those charges. Out of the twelve charges said to have been proved against 
*the appellant, Shri J. B. Tandon found that no charge had been actually framed 
in one case and, therefore, he reduced the number of proved charges to eleven and 
to base his recommendation on them. After stating that the charges 
of embezzlement, acceptance of illegal gratification and borrowing of money from 
societies were so serious that even one of them alone was sufficient to demand the 
appellant’s dismissal and that the entries ‘made in his character roll disclosed that 
‘his work and conduct had not been satisfactory and explaining that the enquiry 
had been held up by reason of the appellant having been challaned under section 307, 
Indian Penal Code, Shri J. B. Tandom, in his report, formulated the following points 
for consideration : namely :(1) what penalty should be imposed on Shri cm 
Chand for the eleven proved against him? (2) Whether his gun licence 
should be cancelled and (3) whether the dues of societies, which had been 
might be realised out of the security deposit furnished by him? Then, after stating 
that a personal hearing was given to the appellant who raised the two points men- 


tioned above and holding that there was no substance in either of them, paragraph ` 


16 of the report ran as follows: 


“The charges of embezalement, acceptance of gratification, making wrong t, 
masbehaviour at the time of and refusal to receive orders to attend which had been 
porad him are so serious that, I am sorry, I cannot suggest lesser t than dimimal 

service and he may be dismissed 


The report also recommended that the appellant’s gun licence be cancelled and 
that he be directed to surrender his licence and deposit the gun in the district 
e Malkhana and that the money, which had been proved to have been taken by 
the appellant from various societies, might also be recovered from the security de- 
posit furnished by him. There is no positive and definite statement in Shri J. B. 
‘Tandon’s report that Shri Mahipal oes concluded the enquiry or submitted 
a formal report. The general tenor of Shri J. B. Tandon’s report, however, suggests 
that Shri Mahipal Singh did arrive at ite findings on twelve charges. The 
a t’s grievance is that he was not given a copy of the report of Shri Mahipal 
Singh, if any had been made, and no such report has been exhibited in this case. 


At the foot of Shri J. B. Tandon’s report the following endorsement appears 
over the signature of the Deputy Commissioner, Delhi, under date December, 14, 


1951: “ The report is approved. Action accordingly.” Thereupog on Decemberg, 


17, 1951, a formal order was issued over the signature of the Deputy Commissioner, 
Delhi. It was in the following terms :— 

“IL, the ufidersigned, do hereby diamiss Shri Khem Chand, Sub- , Co-operative Societies 
Det pm the Goerament Service with ett trom the dat of order. He has been found 
guilty of the of embexsiement, acceptance of illegal gratification, making wrong statement, 
misbehaviour at the time of the enquiry apd rofueal to receive order tp attend the epquiry. I further 


-> 


- 
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arder that money which has been proved to been taken by Shri Khem Chand from various 
societies be recovered from the seaurity deporillfurnished by him”, ees à 
So March 15, 1952, the appellant &ppealed to the Chfef Commissioner, but hjs 
apres bree dismissed on December 8, 1952. Thereafter the appellant served a notice 
of guit on the respendents under section 80 of the Code of Civil Procedure and on 
May 21, 1953, filed Civil Suit No. 213 of 1953 complaining, inter alia, th&t Article 911 
(2) had not es complied with. The suit was decreed by the Subordinate Ju Ç 
Delhi, on May 31, 1954, declaring that the plaintiff’s dismissal was void and in- 
operative and that the plaintiff continued to be in the service of the State of Delhi 
at the date of the institution of the suit and awarding costs to the plaintiff. The 
Union of India preferred an appeal against the judgment of the subordinate Judge, 
Delhi, but the appeal was dismissed by the Senior Subordinate Judge, Delhi on 
December 21, 1954, and the decree of the trial Court was confirmed. A second 
appeal was taken by the defendants to the Punjab High Court. By his judgment 
dated November 1, 1955, the Single Judge held that there had been a substantial 
compliance with the provisions of Article 311 and accordingly accepted the appeal, 
set aside the decree of the Courts below and dismissed the plaintiff’s suit. On 
September 6, 1956, the plaintiff obtained Special Leave from this Court and has 
eferred this appeal against the order of the learned Single Judge. The appellant 
i also been allowed to prosecute the appeal in forma pauperis. 


In the Courts belowa point was raised as to whether the appellant was a member 
of any of the services referred to in Article 11. But it was conceded before the 
High Court and has also been admitted before us that the appellant was such a 
member and consequently that point does not arise. The only point that has been 
canvassed before us, as it had been before the High Court, is: Was the appellant 
given a reasonable opportunity of showing cagise against the action proposed to be 
taken in regard to him? 4 | 


There is no dispute that the appellant was served with a charge-sheet on July 9, 
1949, as required by rule 6 of the rules which had been framed by the Chief Com- 
missioner, Delhi and which governed the appellant’s conditions of service. It 


. is also conceded that the appell nt actually appeared at two hearings before the 


Enquiry Officer, Shri Mahipal Singh, but that subsequently he wanted a transfer 
of the enquiry to some other officer and that that prayer having been refused he 
did not take any further part in the enquiry before that officer. There is no grie- 
vance that no opportunity had been given to him to defend himself against the 
charges levelled against him in that enquiry. It is also an admitted fact that some- 
time after the appellant was discharged from the criminal case, he received a notice 
on November 14, 1951, requiring him to appear before Shri J.B. Tandon on November 
25, 1951, in connection with the pending Sas The ap t did appear on 
the appointed day, had been given a nal hearing and in fact raised two severab 
objections against the enquiry held by Shri Mahipal Singh. His only grieyance 
is that, after Shri J. B. Tandon had made his report on December 13, 1951, recom- 
mending the dismissal of the appellant and the Deputy Commissioner on the 
very next day approved of the report and proposed to take action accordingly 
the appellant was not given an opportunity to show cause against the action so 
proposed to be taken in regard to him, as he was entitled to under Article g11 of 
the Constitution. . 


In order to appreciate the arguments advanced by learned counsel for the 
parties,it is necessary at this stage to setout the provisions of the Constitution bearing 
on them.e The relevant portions of Articles 310 and grr of the Constitution, which 
substantially reproduce sub-sections (1), (2) and (3) of section 240 of the Govern- 
thent of India Act, 1935, are as follows :— 

“ 310 (1) Except as czpromly provided by this Constitution, every person who is a member of a 

service or of a civilservice of the Union or of an all-India service or holds anyepost connected 
with defence or any civil post under the Union, holds office during the Pleasure of the President, and 
Person who is a member of a civil service of a State or holds any sivil post unde? a State 


every 
ae holds office during the pleasure of the Governor of the State, 
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s git (1) No sho is a member of a ¢ivil of the “Union or an all-India servige or a 
civil service of a tate o& hauls e ciel pot under fek daraa or a State shall be dimid or wenoved 
bÝ gn authority subordinate to that by which he was appointed. A 


ae No guch person as aforesaid shall be dismissed or removed or reffficed in rank untit he 
Se en er en re 

in regard to him : 
Provided sesisesseirrenoni S em OEE E EE EA NSE N E E E aise 


(3) If any question arises whether it is reasonably practicable to give to any person an oppor- 
tunity o showing cause under claus (2); (he decision thereon- of the au ority empowered to dumis 
or remove such person or to reduce him in rank, as the case may be, shall be final” 


The answer to the question canvassed before us depends on a true construction 
of the aforesaid provisions and in particular on the view we take as to the meaning, 
scope and ambit of Article 311(2). In Parshotam Lal Dhingra’s caset, it was said 
that the word “ removed” was not in section 240 (3) but had been introduced in 
Article 311(2). It may be mentioned that altho in the word ‘“ removed ” was 
not actually used in section 240(3), the reference to dieni according to section 277, 
cluded a reference to removal. 


Article 310(1) no doubt provides that every person falling within it holds office 
during the pleasure of the President or, the Governor, as the case may be. The 
language of both clauses (1) and (2) of Article 311 are prohibitory in form and was 
held by the Judicial Committee in High Commissioner for India v. I. M. Lal’, to be 
inconsistent with their being merely permissive and consequently those provisions 
have to be read as qualifications or provisos to Article 310(1) as has been held 
by the Judicial Committee in that case and recently by this Court in Parshotam Lal 
Dhingra v. The Union of India, in a judgment pronounced on November 1, 1957. 
The limitations thus imposed on the exercise of the pleasure of the President or 
the Governor in the matter of the dismissal, removal or reduction in rank of Govern- 
ment servants constitute the measure of the constitutional protection afforded to 
the Government servants by Article 311 (2). 


Clause (1) of Article 311 is quite explicit and protects Government servants 
of the kinds referred to therein by providing that they cannot be dismissed, or re- 
moved or reduced in rank by a leaser authority than that which appointed them. 
Likewise clause (2) protects eben servants against being dismissed, removed 
or reduced in without being given a reasonable opportunity to show cause 
against the action a ari to be taken in ve them, As has been explained 
by this Court in Pars Lal Dhingra’s caset, ‘expressions dismissed’ removed 
and ‘reduced in rank’ are technical words foe m the service rules where 
they are used to denote the three major categories of punishments. 


$n exercise of powers conferred by section 96-B OF of the Government of India 
Act, 1915, the Secretary of State i r uncil framed Civil Service (Governors Pro- 
vinces Classification) Rules. Rules (x) and (xiii) of those Rules provided that local 
Government might, ‘ee good and ient reasons, inflict the several punishments 
therein mentioned on persons therein indicated. Rule (xiv) prescribed the 
cedure for all cases in which dismissal, removal or reduction in rank of any oficer 
was intended to be ordered. These rules were reproduced with some modifications 
in the Civil Services (Classification, Control and Appeal) Rules which were, on 
May 27, 1930, promulgated by the Secretary of State in Council in exercise of 
the same powers under section 96-B of the Government of India Act, 1945. Rule 
49 of those rules specified seven med kinds of punishments which could, for 
good and sufficient reaso upon the members of the services therein 
specified. Rule 55 aa old ule G (xiv) with greater details. It provided : 


Appeal N off1g57, decided ' MIL 
Novant s, 1957. Since ppoe in (1938) B eae 7948 LJ: 55 era 


a“ 
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“ Without prejudice to the Public Servants (Inquiries (Inquiries) Act, ths0, no or no one 
removal or reduction peke AE E 

on have led to his conviction in a Ge A a 

been informed in writing of the grounds on it is proposed to take action, and has been afforded 

an adeq@ate o ity of himself The grounds on which it is proposed to take acten 


shale be red to th®ferm of a definite charge or charges which shall be communicated to the person 


circumstances which it is p to take into consideration in paming orders on the case, He 
be required, within a reaso c time, to put in a written statement of his defence and to state whethe» 
he desires to be heard in person. he so desires, or if the arthority concerned so direct, an oral 
inquiry shall be held. Papas nk Ga hs Nd diane bo herd as to. sach Sea paar 
are not admitted, and the person charged shall be entitled to crom-cxamine the witnesses, to 
in person and to have such witnesses called,as he may wish, provided that the officer 
coat eR A gc ln ahem aro Sir rarer ala a 
shall contain a sufficient record of the evidence and a statement of the findings and ` 


rule in exceptional cases, for special and sufficient reasons to be recorded in writing, i 
where ices aSeiiealiy in observa exactly the bree a mete uehak 
can be waived without injustice to the person a 

Similar rules were framed and are to be found in the Indian Railway Establish- 
ment Code which governs the railway servants. Rule 6 of the Rules framed bye 
the Chief Commissioner, Delhi, referred to above, is more or less on the same lines. 


In R. Venkata Rao v. Secretary of State for India, it was held, with reference to 
the rules made under section g6-B of the Government of India Act, 1915, that while 
that section assured that the tenure of office, though at pleasure, would not be sub- 
ject to capricious and arbitrary action, but would be regulated by the 
rules, it gave no right to the appellant, enforceable by action, to hold his office in 
accordance with those rules. It was held that section g6-B and the rules made there- 
under only made provisions for the redress of aaa by administrative process. 
The position of the Government servant was, rather insecure, for his office 
being held during the pleasure of the Crown ee Government of India Act, 
1915, the rules could not override or derogate from the statute and the protection 

of the rules could not be enforceable by action so as to nullify the statute itself. The 
only protection that the Government servants had was that, by virtue of section 

O68 (1 ) they could not be dismissed py an aur authority subordinate to that by which 
ie ee appointed. The position, however, improved to some extent under 
the 1935 Act which, by section 240 (3) gave a further protection, in addition to that 
provided in section 240 (2) which reproduced the epo a of section g6-B (1) 
of the Government of India Act, 1915. We have, one to determine the true 
meaning, scope and ambit of this new protection given by section 240 (3) of the 
Government of India Act, 1935, which has been es in Article 311(2). 


The majority of the Judges of the Federal Court (Spens, C.J. and Zafarulla 
Khan, J.) in I. M. Lall’s case?, took the view that in sub-section (3) of section 240 
there been enacted provisions of a very limited scope in permanent statutory 
form, as compared with the provisions under the rules considered in Venkata Rao’s 
cass’, Further down, after referring to the fact that prior to 1935 a sort of protection 
for the servants of the Crown provided by PA A ee ee merely to be found 
in the rules, many and various and liable to Lordships proceeded 
to state that from those rules had been picked out ae enacted in the section itself 
certain limited specific provisions only. The majority of the Federal Court at 
page 198 construed section 240 (3) as follows: 


“Tn our t the words “ against the action proposed to be taken in r to hm ” o 
that there Mould be a definite proposal by some authority either to dirmiss a civil servant or to 
him in rank or @iternatively to dismiss or reduce him in rank as and when final action may be deter« 


i y 
of charges, or any opportunity of defence against those charges. AT that it ep 
cause against the proposal to diamiss or reduco him. Itis also%ignificant that 


7) 1 . 529 : (1936) LR. 64 LA. 


; F. 
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there is no indication as to the authority by whom the'action is to be It does, however, 
to us that tha sub-S$ection requires that as and when an authority i tly proposing to dis- 
vision is redace m aak a mener of he AIN e shall be so told and he be gt 


be given a reasonable opportunity of ing causo why such punishment should not be im 
That in our j involves in all cases ere there n an iry and as a result th some 


The above passage indicates that in the view of the majority of the Judges of 
tht Federal Court section 240 (3) corresponding now to Article 311(2) does not 


“require any inquiry, any formulation of charges or any opportunity to defend against those 


According to them 


“ all that it expressly requires is that where it is to ‘dismiss or reduce in rank á 
servari ho should be given reasonable opportinity OF cause against the proposal to dismiss 
or reduce r 


Their Lordships added that as that opportunity had to be a reasonable opportu- 
nity the section must be taken to require : 

“not notification of the action proposed but of the grounds on whi thority i 

ioriaing thar leatas hoal be taken Calton the pee ota ee te alala 
fime to male his representations against the proposed action and the grounds on which it is proposed 
to : 
It is quite clear that the majority of the Federal Court put a some what 
narrow interpretation on the relevant provision in that they considered that the 
requirement of reasonable opportunity contemplated by it arose ‘only ata later 
stage when the competent authority definitely proposed to take a particular 
action and that this opportunity did not cover the earlier stage where charges 
were formulated and enquired into. 


Varadachariar, J., in his dissenting judgment took much the same view on 
this point as did the High Court. The High Court observed as follows : 
* «The plaintifs contention js that this ity should have been afforded to him after the 


Service. He was aware from the very 
start of the enquiry against him that removal from service was one of the various actions that could 
have been taken against him in the event of some or all the charges being established and in this senso 
contention that there should be two enquiries the to establish that he had been guilty and the 
Fe e Aa eet ae ent and that ineach stage he should 
and i and show caus does not appear to be 
correct or intended by the Legislature! ”, : 

In agreement with the High Court Varadachariar, J., held that the require- 
ments of sub-section (3) of section 240 demanded nothing beyond what was re- 
uired fop compliance with the provisions of rule 55 of the Civil Services (Clasai- 
Baton Contrel and Appeal) Rules. His Lordship found nothing in the language 


1.” (1944) LLR. 25 Lah. gas, 947, 948. 
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of clause (3) to indicate that anything'more or anything different was aia Galen 
or to suggest that a further >pportunity was to be given after the enquiry beqn 
completed in the presence of the officer charged and the eaquizing officer had made 
his report. The learned Judge was unable to t the suggestion that the words 
ofthe statute warg appropriate only to the stage when the authorities would bt in 
a position to indicate definitely what action they, intended to take, namely, whether 
it was to be one of dismissal or one of reduction and that this could be predicated 
only after the Enquiring officer had made his report. . . 


In our judgment neither of the two views can be accepted as a completely 
correct exposition of the intendment of the provisions of section 240 (3)of the Govern- 
ment of India Act, 1935, now embodied in Article 311(2) ofthe Constitution. Indeed 
the learned Solicitor-General does not contend that this provision is confined to 
guaranteeing to the government servant an opportunity to be given to him only at 
the later stage of showing cause against the punishment proposed to be imposed 
onhim. We think that the learned Solicitor-General is entirely right in not pressing 
for such a limited construction of the provisions under consideration. It is true 
that the provision does not, in terms, refer to different stages at which opportunity 
is to be given to the officer concerned. All that it says is that the government ser- 
vant must be given a reasonable opportunity of showing cause against the actidh 

oposed to be taken in regard to him. He must not only be given an opportunity 
jut such opportunity must be a reasonable one. In order that the opportunity 
to show cause against the proposed action may be regarded as a reasona i. one, it 
is quite obviously necessary that the government servant should have the opportunity 
to say, if that be bis case, that he has not been guilty of any misconduct to merit 
any punishment at all and also that the particularpunishment a po to be given 
is much more drastic and severe than he deserves. Both these pleas have a direct 
bearing on the question of punishment and fay well be put forward in showing 
cause against the proposed punishment. If this is the correct meaning of the clause, 
as we think it is, what consequences follow? If it is open to the government servant 
ice Chip provision 16 contend 4f that be the fact thet he ip ape gal of an mis- 
conduct then how can he take that plea unless he is told what misconduct is RES 
against him? Ifthe opportunity to show cause is to be a reasonable one it is clear 
that he should be informed about the charge or charges levelled against him and 
the evidence by which it is sought to be established, for it is only then that he will 
be able to put forward his defence. Ifthe purpose of this provision is to give the 
government servant an opportunity to exonerate himself from the charge and if 
this opportunity is to be a reasonable one he should be allowed to, show that 
the adat against him is not worthy of credence or consideration and that he 
can only do ifheis given a chance to cross-examine the witnesses called against him 
and to examine himself or any other witness in support of his defence. All this 
ap to us to be implicit in the language used in the clause, but this does npt 
eskat his rights. In addition to showing that he has not been guilty of any mis- 
conduct so as to merit any punishment, it is reasonable that he should ald have 
an opportunity to contend that the charges proved against him do not necessarily 
require the particular punishment proposed to be meted out to him. He may say, 
for instance, that although he has heen guilty of some misconduct it is not of such 
a character as to merit the extreme punishment of dismissal or even of removal or 
reduction in rank and that any of the lesser punishments ought to be sufficient in 
his case. 

To summarise : the reasonable opportunity envisaged by the provision under 
consideration includes— 

(a) An opportunity to deny his guilt and establish his innocence, which 


“he can only do if he is told what the eh at against him are and the 


allegations on which such charges are p 

(b) an opportunity to defend himself by crosexgmining the*witnesses pro» 
duced against him and by examining himself or any other witnesses in support of 
his defence ; and finally 
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c) an opportunity to make his representation as to why fhe pr punish- 
ment Qia mot fe inflicted on him, which he can enly do ft e competent 
authority, after the egquigy is over and after applying his mind to the gravity or 
otkerwise of the charges proved against the gSvernment servant tentatively pro 

to ifflict one of the three punishments and communicates the same to the gdvern- 


ment servante j 


. In short the substance of the protection provided by rules, like rule 55 referred 
to above, was bodily lifted out of the rules and together with an additional oppor- 
tunity embodied in section 240 (3) of the Government of India Act, 1935 so as to 
give a statutory protection to the government servants and has now been incorporated 
in Article 311(2) so as to convert the protection into a constitutional safeguard. 


We find support for our abovementioned conclusion in the judgment of the 
Judicial Committee in J. M. LalPs case}. It is true that after quoting a portion 
of the passage from the judgment of the majority of the Federal Court set out above 
their Lordships at 242 stated that they agreed with the view taken by the 


majority of the F Court, but their Lordships did not stop there and went on 
to say : 

“ In their opinion, sub-section (3) of section 240 was not intended to be, and was not, a reproduc- 
tion of rule which was left as an i ive rule. Rule 55s is concerned that the 
civil servant be informed “ of the grounds on which it is proposed to take actian’’, and to afford 
him an adequate opportunity of defending himself which have to be reduced to 


being reached that the statute gives the avil servant the opportunity for which sub-section (3) 


Their Would only add that they sce no er statutory = 
tunity being reasonably at more than one > civi servant has been an 
auc er rule 45, it would not be reasonable that he should ask for a repetition of that if 
duly carried out, but that would not exhaust his ight, and he would still be en to 


is statutory 
represent against the punishment proposed as the result of findings of the inquiry’’. 


The above passage quite clearly explains that the point on which their Lord- 
ships of the Judicial Committee agreed with the majority of the Federal Court is 
that a further o ity is to be given to the government servant after the 
have been established against him and a particular punishment is pro to be 
meted out to him. The opening sentence in the above passage, namely, that sec- 
tion 240 (3) was not a reproduction of rule 55 and that rule 55 was left unaffected 
as an administrative rule does seem to suggest that section 240 (3) is not at all cona 
cerned with the enquiry into the charges which comes at earlier stage, but a 
close reading of the rest of that e will indicate that in their ips view 
the substance of the protection of rule 55 is also included in section 240 (3) and to 
that issuperadded, by way of further protection, the inter | of giving yet another 
opportunity to the government servant at the stage where the are proved 
against him and a particular punishment is tentatively proposed to be inflicted 
on him. Their Lordships referred to ‘‘ statutory opportunity being reasonably 
afforded at more than one stage,” that is to say, that the op ities at more 
stages than one are comprised within the opportunity contemplated by the statute 
itself. Of course if the government servant has been through the uiry under 
rule 3 it would not be reasonable that he should ask for a repetition of that stage, 
if duly carried out, which implies that if no enquiry has been held under rule 55 
or any analogous rule applicable to the particular servant then it will ke quite 
reasonable for him to for an enquiry. Therefore, in a case where, there is no 


rule like rule 55 the necessity of an caer prt was implicit in section 240(3) and is: 


so in Article 311 (2) itself. Further 
rule 55 ° 


? 


Lordships say that an enquiry under 
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3—3 


e 
178 THE MADRAS LAW JOURNAL REPORTS (SUPREME pours). . fias 


“ would not exhaust his statutory right and he would still be entitled to ‘make a representa- 
ton against the punshment preposed as the result of the findmgs of the enquiry ’& e 
This clea ly proceeds on the basis that the right to def@nd himself in the enquiry 
and the right to make representation against the proposed punishment are all parts 
f his “ statutery right” and are implicit in the reasonable opportunity provided 
by the statute itself for the protection of the government servant. ° 


The learned Solicitor-General appearing for the Union of India, then, conténds ‘ 
that assuming that the government servant is entitled .o have an opportunity not 
only to show cause against his guilt, but also an opportunity to show cause against 
the punishment proposed to be inflicted on him, the a t in the present case 
has fed both such opportunities, for by the notice served on him on July g, 1949, 
the appellant was called upon to show cause against the charges as well as against 
the punishment of dismissal in case the charges were established. He points out 
that in J. M. LalPs case}, the notice given to I. M. Lall did not ify dismissal 
as the only and particular SE DETI posed to be imposed ei Wie but called 
upon him to show cause why he should not be dismissed, removed or reduced or 
subjected. to such other discip inary action as the competent authority might think 
fit to enforce, whereas in the present case he notice referred to above clearly 4n- 
dicated that the punishment of dismissal alone was proposed to be inflicted. The 
learned Solici or-General in support of his contention relies on the observations 
of the majority of the Federal Court quoted above and in particular on the passage 
where their Lordships sta ed: 

“ that in some cases it would be quite sufficient to indicate the charges, the evidence on which 
Swe goed cues against EE AE enced aera ell Scr we ee a 
cause or m or an’ e are 
dimissi or reduction im rank would follow and that dis would be pilfichet in sores cto," 

He also strongly relies on the circumstance that their Lordships of the Judicial 
Committee, after quoting the above passage, stated that they agreed with the view 
taken by the majority of the Federal Court. But as we have already explained, 
the other observations of their Lordships of the Judicial Committee, which follow 
immediately, quite clearly indicate that what they agreed with was that a second 
opportunity was to be given to the Government servant concerned after the charges 
had been brought home to him as a result of the enquiry. Their Lordships made 
it clear that no action could, in their view,be said to be proposed within the meaning 
of the section until a definite conclusion had been come to on the charges and the 
actual punishment to follow was provisionally determined on, for before that stage 
the remained unproved and the suggested punishments were merely hy- 
pothetical and that it was on that stage being Reached that the statute gave the 
civil servant the opportunity for which sub-section (3) made provision. A close 
perusal of the judgment of the Judicial Committee in I. M. Lalt’s case! will, however, 
show that the decision in that case did not proceed on the ground that an opportunity 
had not been given to I. M. Lall against the proposed punishment merely because 
in the notice several punishments were included, but the decision proceeded really 
on the ground that this opportunity should have been given after a stage had been 
reached where the charges had been established and the competent authority had 
applied its mind to the gravity or otherwise of the proved es tentatively and 
proposed a particular punishment. There is as the Solicitor-General fairly con- 
cedes, no practical difficulty in following this procedure of giving two notices at 
the two stages. This procedure also has the merit of giving some assurance to the 
officer concerned that the competent authority maintains an open mind with regard 
to hime If the competent authority were to determine, before the charges were 

© _ proved, th#t a particular punishment would be meted out to the government servant 
* concerned, the latter may well feel that the competent authority had formed an 
opinion against him, generally on the subject-matter of the charge or, at amy rate, as 
regards the punishment i Considered from this aspect also tHe construction 
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id by us appears to be consonant with the fundamental ERE of jurispru- 
dence that justice must Hot only be donesbut must also be seen to have been dope. 


e It is on the facts’ quite clear that when Shri J. B. Tandon concluded hif en- 
Juir and definitely found the a Pran guilty of practically all ane charg& he 
c first tipe suggested that Po eae of danesi aho td be the proper 
Koci punishment in this case. Shri J. B Tandon a E however. the com- 
petent authority to dismiss the appellant and, therefore, he could only make a report 
to the Deputy Commissioner who was the person competent to dismiss the 
appellant. When the uty Commissioner accepted the report and confirmed 
the opinion that the punishment of SPEA should be inflicted on the appellant, 
it was on that stage being reached that the appellant was entitled to have a further 
opportunity given to him to show cause why that particular punishment should 
not be inflicted on him. There is, therefore, no getting away from the fact that 
Article 311 (2) has not been fully complied with and the and the appellant has not had the 
benefit of all the constitutional protection and dismissal cannot be 
supported. We, therefore, accept this appeal k PAE set aside the order of the single 
Judge and decree the a aaee suit by making a declaration that the order of 
digmissal passed by the Deputy Commissioner on December 17, 1951, purporting 
to dismiss the appellant from service was inoperative and that the ap 
a member of the service at the date of the institution of the suit out o which this 
appeal has arisen. The appellant will get costs throughout in all Courts. He 
must pay all court-fees that may be due from him. Under Order 14, rule 7 of 
the Supreme Court Rules, we direct that the appellant’s counsel be paid his fees 
which we assess at Rs. 250. 


Appeal allowed. 
SUPREME COURT OF INDIA. 
[Original Jurisdiction] 


Present :—S. R. Das, Chief Justice, T. L. VENKATARAMA Arvar, S.K. Das, 
A. K. Sarrar AND VIVIAN Bose, JJ. 


M. P. V. Sundararamier & Co. and others .. Petitioners* , 
D. 

State of Andhra Pradesh and another .. Respondents. 

Attorney-General for India and others Interoensrs. 
Madras General Sales-tax Act (IV of 3 , Section imposes a tax on sales 

falling under Articls 286 (1) (a) 1G, Sie, Diao, (ise) per 
of the Constituten—If by AE of 1956)—Proceesdings taken 
competency ef. 

° Sales-tax Laws mhae ys —Constitutional Balen Hi hearina sete only collections 
and levismenade during the authorises the imposition and collection of taxes om future 
sales also. 


The Petitioners’ contentions were +— 


I. The Madras General Sales, tex ict (EN of 1030) (as adapted in Andhra) docs ao in 
impose a tax on ‘Explanation sales’ and in consequence the Sales-tax Laws Validation 
of 1956) can have no effect. 

a. The Central Act VTL of 19 is itself unconstitutional and void ; that even if valid does no- 
validate section 22 of Madras Act S oog A adapted ii Anahita) > that it Yalidates only levict 
and collection already made and does not authorise the initiation of fresh proceedings for amermmens 
or for realisation of the same ; that even if it authorised fresh fresh imposition, that could not be done witht 
out further | ion by the State and no action can be taken on the basis of section #2 of the 
Andhra ) Act as it was non est for it was unconstitutional when enacted. 

Held (by Mayorrry) :—Section 22 of the Madras General Sales-tax Act (IV of 1989} sewer: inserted 
by the Entin Order of the Preskdens of India hough a copy of Article 468 (1) (a) ET Cun 


tion has to ‘taxing statute’ 
(1955) S.GJ. rt (1946) a MLJ. day? 768 7 (1981 (1955) ‘Aa. wih. EC} 422 : PE 
E E L ENR E E ee ee EENS) 


* Petitions Nos. 220, 222, 240 and 380 to 395 of 1955. 11th March, 1958, 
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S.0.R. Gog at 640, would be imapposife. In its context and setting, the ‘ Explanation” to 
section 2a must mean that it authorises the State of Andhra (Madras to impose q fat On ee 
unger its purview (Explanation sales). While mathe context of 286 (1) (s) the Explan®hon 
thereto could be construed as purely negative in character though positive in form cannot be so 


e e 
Š There is no ferge in the contention that the sonobstanis clause in section 22 has only the effect 
of limiting. the power to. tax- conferred by te charging g read with sectior® g (4) and not of 
addmg to it. The Axplencton lays down in clear i terms that the ‘ Explanation 
sales’ arc to be deemed to have taken place mside the State in which the goods are debvered for 
consumption and so full effect has to be given to it and its aperation cannot be cut down by the se ` 
ebstants clauso, 


The opening words of the section are ‘ nothing contained in this Act’ and it means that the section 
has to be read as controlling section 2 (4). Readmg section e (Å) with section g2 as defining what are 
sales taxable and what are not, the Pe meira that iles in which goodi are delves 
consumption in the State of Andhra (Madras) the shall be deemed to pescd inside 
that State pofwithatanding thar under the Sak of Geods the property had passed outside the 
State. ‘ Explanation sales’ really fall under section 2: Nery Big er agen Motta Industries v. 
Stats of Madras, (1957) 1 M.L.J. 356 and Dral Das v. P. S. Talwalkar, ALR. 1957 Bom. 71, approved. 

Mathas v. T. C. Board of Revenue, A.I.R. 1957 T.G. 300; Cockin Coal Company, Lid. v. Stats of T.C., 
(1936) 7 S.T.Q. 731 and Govt. of Andhra v. Nooney Gevindarayulu, (1957) 2 An. W.R. 79:8 S.T.C. 
2975 

Section g2 enacts both parts of Article 286 (2), the restriction imposed therein and also the condi- 
tion on which the restriction shall cease. On a proper construction its true scope is that it does i 
a tax on ‘Explanation sales’ but the imposition is to take effect only when Parliament lifta the 
The section is a piece of conditional legislation within the competence of the Madras Legislature. 

The contention that section 2a was inserted by the President under the vested under 
Article g72 (2) to adapt the laws of the States and it was therefore bad as travelling beyond its terms 
js untenable ; for that is the legislative power of the State whose law is adapted and further 
the validity of adaptation is non-jusuciable. 

The Sales-tax Laws Validation Ordinance of 1956) was intended to remedy the effect (on 
the States) of the decision in the Bengal Immunity Cass, (1955) S.C.J. 67a : (1957) 2 M.L.J. 
S.C.) 168 : 1955 An.W.R. (S.C) 422: (1955) 2 5.C.R. 608 and li was eventually renieced Act 
of 1956). policy ind the Act 18 obviously to declare the law as interpreted in United 

Cass, (1953) eed: 373 : (1953) 2 ML J. 749: (1953) S.G.R. 1069, as the law. governing 
saks falling under o Kesinanon un io daio Judgment in the Br Immunity Company Casg 
and to give effect to the law as laid down in that decision for the sales subsequent thereto, 


The true nature of a law has to be determined not on the label given to itin the Statute but 
by its substance, The effect of section e of the Sales-tax Laws Validation Act is merely to liberato 
the State Laws from the fetter placed on them by Article 286 (2) and to enable such laws to operate 
in their own terms. Bo considered it ia within the of authority conferred on Parliament 
by Article 286 (2) and is not xlira vires. It cannot be to be bad on the ground that it is retro 
pective in (The United Provinces v. Atiga Begum, (19465) 1 M.L.J.426: L.R LA- 59, 
referred to.). Secuon 22 of the Madras Act though not by “he Madras Legalature 
within the expression ‘law ofa State’ in Article 286 (2) of section g of Act VII of 1956 and 
ig within the protection afforded by the Validation Act. 

The true construction of section 2 of Act VII of 1956 is that the two clauses therein are as indicated 
by the conjunction distinct and independent in their operation and the laws of the States are kept in 
force in of sales which have taken place during the period and that 
jn respect for asecssment are within the protection of the Act. 


R 


R 


1) Entry 64n List II iş successor to Entry 48 in Government of India Act (1 and in 
sii Vedememate to construe A a hes on inter-state sales unless boon some- 
thing repu to it in the Constitution and there is none such. (2) Under the scheme of the 
Entries in Lists taxation is regarded as a distinct matter and is separately set out. (g) Art 
296 (2) proceeds on the basis that it is the States that have the power to enact laws importing tax 
on inter-State sales. It a fair inference to draw from these considerations that Entry 54 in 


List L, phe States are competent to enact laws imposing tax on inter-State sales. 


Per Serkeg, J. (dissenting) :—The words of the ‘ Kxblanatien’ “for the purposes of clause 
= wa” must mean for the purposes of ining which sale is to be regarded as having taken 
“ gutmde the State of Andhra °’, The Explanation is only for this - It can only be 


have taken place’. The Axplamation docs not authorise taxation of a sale under w. goods are 
delivered in Andhra though property to them pamed in Madras. . 
That the ‘ Hxplancten’ has any facct showing what would be a salo inside Añdhra is not 
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Petitions unde» Article 32 of the Constitution for the enforcement of 
Fundamental hts. . 


e 
o K. S. Krishnaswami Iyengar, Senior Advbeate (N. Srinivasan and R. Ganabaiky 


. Tyer, “Advocates, with him), for Petitioners. 


D. Naras® Raju, Advocate-Gengral of Andhra Pradesh (T. M. Sen, Advocate, 


with him), for Respondents. 


C. K. Daley, Solicitor-Generalof India(G. N. Joshi and T. M. Sen, Advocates, 
with him), for Intervener No. 1. 


F. K. Thiruvenkatachari, Advocate-General, for the State of Madras 
(B. R. Gopalakrishnan and T. M. Sen, Advocates, with him), for Intervener No. 2. 


G. C. Mathur and C. P. Lal, Advocates, for Intervener No. 3. 


V. L. Narasimhamoorthy, Advocate and 7. B. Dadachanji and Rameshwar Nath, 
Advocates of Messrs. Rajinder Narain & Co., for Interveners Nos. 4 and 5. 


N. A. Palkhiwala, Advocate and 7. B. Dadachanji and Rameshwar Nath, Advocates 
of Messrs. Rajinder Narain & Co., for Intervener No. 6. 


K. V. Subramania ya, Senior Advocate (D. N. Mukherjes and B. N. Ghosh, 
Advocates, with him), for Intervener No. 7. 


P. N. Bhagwati and I. N. Shroff, Advocates, for Intervener No. 8. 


Mahabir Prasad, Advocate-General for the State of Bihar (Rajeshwar Prasad and 
S. P. Varma, Advocates, with him), for Intervener No. 9. 


The Judgment of the Court was delivered by 
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Venkatarama Aiyar, J.—The petitioners are dealers carrying on business in the 
City of Madras in the sale sad purchase of yarn, and they have filed the present 
applications under Article 32 of the Constitution for the issue of a writ of prohibition 
or other appropriate writ restraining the State of Andhra from taki proceedings 
for imposing tax on certain sales effected by them in favour of merchants who are 
residing or carrying on business in what is now the State of Andhra Pradesh, on 
the ground inter alia, that the said sales were made in the course of inter-State trade, 
and that no tax could be levied on them by reason of the prohibition contained 
in Article 286(2) of the Constitution. 


The course of dealings between the parties resulting in the above sales has 
been set out in para. 5 in Petition No. 220 of 1955. It is therein stated that the 
dealers in Andhra would place orders for the purchase of yarn with the petitioners 
in Madras, that the contracts would be concluded at Madras, that the goods would 
be, delivered ex-godown at Madras and would thereafter be despatched to the 
purchas either by lorries or by rail as might be directed by them, that when the 
goods were sent by rail, the railway receipts would be taken cither in the name of 
the consignees, and sentto them by post or in the name of the consignor and endorsed 
to the purchasers and delivered to them in Madras or sent to them by post endorsed 
in favour of a bank and the purchasers would take delivery of those receipts after 
a to the bank. It is said that in all cases price of the goods was paid in 


On the above allegations, it is manifest that the sales mentioned therein are 
not all of the same kind, and in point of law, the incidents attaching to them might 
be different. A consideration of the validity of the imposition with reference 
to the several classes of sales mentioned above would be wholly airy and pointless 
without a determination of the facts relating to them, which, however, have not 
been investigated. Counsel for the petitioners, however, concedes that the dispute 
in this prdceedjngs is confined to the proposed imposition-of tax,’in so far as it relates 
to sales of the character mrentioned in the Ex ion to Article 286 (1) (a), that 
is to say, shles in which the property in the sold passed outside the State of 
Andhra but the goods themselves were actually delivered as a result of the sale for 


e 
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consumption within that State. These sales have been referred to‘in the argument 
before us as “ Explanation sales ” and it will be convenient to adopt that expression 
in referring to them in this judgmegt. t oo. i 

It will be seen that the above sales would all of them have been intra-State, 
® long as the Andhra State formed of the composite State of Magras, and ques- 
tions of the character now agitated before us céuld not then have arisen. On Sep- 
tember 14, 1953, Parliament enacted the Andhra State Act (XXX of 1953), where- 
by a separate State called the State of Andhra was constituted incorporating therein 
territories which had previously thereto formed part of the State of Madras, and 
this Act came into force on October 1, 1953. Under section 53 of the Andhra 
State Act, the laws in force in the territories in the Andhra State prior to its consti- 
tution are to continue to be in force even thereafter, and one of those laws is the 
Madras General Sales Tax Act (Madras ActIX of 1939), hereinafter referred to as the 
MadrasAct.Section 54 of the An State Actconferred on the Government a power 
to adapt laws for the purpose of facilitating the application of any law previously 
made, and in exercise of the power conferred by this section an Adaptation Order 
was on November 12, 1953, whereby the word “ Andhra ” was substituted 
for the word “ Madras ” in the Madras Act. We shall hereafter refer to the Madgas 
Act as continued and applied in the State of Andhra as the Andhra (Madras) Act. 


It will be convenient at this stage to refer to the relevant provisions of this Act. 
The preamble to the Act sta:es that “it is expedient to provide for the levy of a 
general tax on the sale of goods in the State of Madras”. “ Sale ” is defined in 
section 2 (A) omitting what is not material, as meaning “every transfer of the pro- 
perty in goods by one person to another in the course of trade or business for cash or for 
deferred payment or other valuable consideration”. Section 2 (i) defines “turnover” 
as “‘ the aggregate amount for which goods are either bought by or sold by a dealer, 
whether for cash or for deferred payment or other valuable consideration”. Sec- 
tion 3 is the charging section and provides that every dealer shall pay for each year 
tax on his total turnover for such year. By the Madras General Sales Tax (Amend- 
ment) Act No. XXV of 1947, a new Explanation was added to the definition of 
“sale ”, and it is as follows: 


Explanation 2 : “ Notwithstanding to the contrary in the Indian Sale of Goods Act, 
1990, the sale or purchase of any goods be for the purposes of this Act, to have taken 
P in this Province, wherever the contract of sale or purchase might have been made— 

(a) if the were actually in this Province at the time when the contract of sale or pur- 


chase in respect thereof was made, or E 
b) in case the contract was for the sale or purchase of future d tion, th 

H E Cua EE e AA E E EE 
respect thereof was madeo,” 

This amendment came into force on January 1, 1948. : 

In Poppatlal Shah v. The State of Madras1, this Court had to consider the scope 
of the definition of “ sale ” in section 2 (h) and of Explanation 2, and it was ‘therein 
held that though the power to tax a sale was really a power to tax a transac tion 
of sale and a law imposing such tax would be competent if any of the ingredients 
of sale had taken place within the State, the Madras Act had, by its definition of 
“sale ” in section 2 (A) prior to the enactment of Explanation 2, imposed a tax 
only when the property in the goods passed within the State, and that in respect 
of sales which had taken place prior to the amendment, the tax would be unauthorised 
if the property in the goods outside the State of Madras. It was also 
observed that after the amendment came into force, a tax on a sale which came 
within "Explanation 2 would be valid. That was the position in law under the 
Madras Att prior to the enactment of the Constitution. 


It is now necessary to refer to the changes effected in the law by the Consti- 
tution. Article 286, which is relevant for the present purpose, is ag follbws : 


F (1953) $.0.J, 369: (195g) 1 M-L.J. 739: 1959 8.C-Ry 677, 
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Be 0) “ NÊ law,of a State shall impose, or authorise the imposition of, a tax on the sale or 
pugchase goods there such sale or purchase takes place— . 

(a) outside the Ste ; x r 
acs (5) in the course of the import of the goods into,or ekport of the goods out of, the territory of 


Ld 

Expalanatios :—For the purposes of sub-clause (e a sale or purchase shafi be deemed to have 
a a a y tee aleer rw tree! result of such 
sale, or purchase for the purpose of consumption in that State, notwithstan the fact that under 
the general law relating to sale of goods the property in the goods has by reason o. such sale or purchase 
paned in another State. 

(a) Except in so far as Parliament may by law otherwise provide, no law of a State shall 
impose, or authorise the imposition of, a tax on the sale or purchase of any goods where such sale or 
purchase takes place in the course of mter-State trade or commerce: 

Pro. ided that the President may by order direct that any tax on the sale or purchase of goods 
which was being lawfully levied by the Government of any State immediately before the commence- 
ment of this Constitution shall, notwithstanding that the imposition of such tax is contrary to the 
provisions of this clause, continue to be levied until the thirty-first day of March, 1951. 

(3) No law misde bye pisaur a Sue ing, or authorising the imposition of, a 
tax on the sale or purchase of any such goods as have been di by Parlament by law to be esen- 
tial for the Hfe of the community shall have effect unlem it has been reserved for the consideration 
of the President and has reccived his assent.’’ 


Article 372 (2) enacts that: 


s 


provide that the law shall, I 
the adaptations and modifications so made, and any such adaptation or modification shall not be 
questioned in any Court of law.” 
In exercise of the power conferred by this provision, the President made Adapta- 
tion Orders with reference to the Sales*T'ax Laws of all the States, and as regards 
the Madras Act, he issued on July 2, 1952, the Fourth Amendment inserting a 
new section 22 in that Act. It runs as follows: 
“ Nothing contained in this Act shall be deemed to impose or authorise the imposition of a tax 
on the sale or purchase of any goods where such sale or purchase takes place— 
(a) (i) outside the State of Madras, or 
(H) in the course of import of the goods into the territory of India or of the export of the goods 
out of such territory, or 
(b) t in so far as Parliament may by law otherwise provide, after the g1st March, 1951, 
lap eset inter-State trade or commerce, and the provisions of tb Act be read and con- 
strued a oe 
Explanation :—For the purpose of Clause (a) (i) a sale or purchase shall be deemed to have taken 
place in the State in which the goods have actually been delivered as a direct result of such sale or 
pier for the purpose of consumption in that State, notwithstanding the fact that under the general 
w relating to sale of goods the property in the goods has by reason of such sale or purchase passed 
in another State ”, 

It will be noticed that the Explanation to Article 286 (1) (a) is reproduced 
verbatim in section 22 of the Madras Act. The true meaning and scope of this 
Explanation came up for consideration before this Court in the State of Bombay and 
another v. Ths United Motors (India) and othsrs!. Therein, it was held by a majority 
that though the sales falling within the Explanation would, in fact, be in the course 
of inter-State trade, they became, by reason of the fiction introduced therein, in- 
vested with the character of intra-State sales, and would be liable to be taxed by 
the State within which the goods were delivered for consumption. pR on this 
judgment, the Board of Revenue (Commercial Taxes) Andhra State, issued a noti- 
fication on July 13, 1954, calling upon dealers to submit returns of their turnover 
of sales in which were delivered in the Andhra State for comsumption, 
and a copy thereof was sent to the Madras Yarn Merchants Association, of which 
the petitigners are members. The Association disputed the liability of the Madras 
dealers to pay any tax in respect of the sales to the Andhra dealers, and after some 


correspondence, the Andhta State finally issued on June 30, 1955, notices to the 
aoe OS. OO 


ro (199g) 1 M-LJ. 743 + (1953) S.J. 373 : 1959 S-O.R, 108g, 
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itioners to send their repurns of turnover by July 15, 1955, failing which it was 
HRS that assessments would be made on the best ju ent basis, and that, furthet, 
the dtalers would be liable to the penalties prescri w. (Vide Annexyre 
H to the panon Thereupon, the petitioners have filed the present petitions 
challenging the Yalidity of the demand made by the Andhra State on the ground 
inter alia, that the sales proposed to be taxed were inter-State sales, ànd that they 
were immune from taxation under Article 286 (2). These petitions were filed ọn 
various dates in July and August, 1955. . 

While they were pending, the question of the true scope of the Explanation to 
Article 286 (1) (a) came up again for consideration before this Court in the Bengal 
i Lid. v. State of Bihar and others!. By its judgment, dated 

tember 6, 1955, this Court held, again by a majority that the sales falling within 1 
Explanation being inter-State in character, could not be taxed by reason of Article 
286 (2), unless Parliament lifted the ban, that the Explanation to Article 286 (1) (a) 
controlled only that clause and did not limit the operation of Article 286(2), an 
that the law had aot been correctly laid down in the United Motors Cass?. the 
decision in the Bengal Immunity Company Caset, it cannot be doubted that the claim 
of the Andhra State to tax Explanation sales would be unconstitutional, and in 
that was admitted by the State in a statement filed on October 21, 1955, wherein 
it was stated that having regard to the decision aforesaid, the petitions might be 
allowed but without costs. Before final orders were passed on the petitions however, 
the Sales-Tax Validation Ordinan “e No. III of 1956, was promulgated on Janu- 
ary 30, 1956, and that was later replaced by the Sales-Tax Laws Validation Act 
(VIE of 1956) and that came into force on March 21, 1956. Section 2 of this Act 
runs as follows : 
~ “ Notwithstanding an decree or of any Court no law of a State i ing, or 
gates a taster ea Ge the le ce Pa se a 
: ing the period between the 1st day of 
April, 1951 and the 6th day of September, 1 shall be deemed to be invalid or ever to have been 
invalid merely by reason of the fact that such or purchase took place in the course of inter-State 
trade or, commerce ; and all such taxes levied or collected or purporiing to have been levied or collec- 
ted during the aforesaid period shall be deemed always to have been validly levied or collected in 
accordance with law.” 
On February 19, 1957, the Andhra State which had become the State of Andhra 
Pradesh under section 3 (1) of the States Reo isation Act (XX XVII of 1956) filed 
a fresh statement that by reason of the Validation Act the State was entitled to 
impose a tax on the lanation sales, which had taken place during the period 
between the ist day of April, 1951, and the 6th day of Bee 1955, which 
will hereinafter be referred to as the specified period, and that the petitions 
should therefore be dismissed. { 
_ ‘The petitioners challenge the correctness of this position. They contend that 
the Andhra (Madras) Act does not, in fact, impose a tax on the Explanation sal&, 
and that, in consequence, the Validation Act can have no effect on it; that the 
Validation Act is itself unconstitutional and void ; that the Act even if valid, does 
not validate section 22 of the Andhra (Madras) Act: that it validates only levies 
and collections of tax already made, and does not authorise the initiation of fresh 
proceedings for assessment of tax or for realisation of the same ; that even if the 
Act authorised fresh imposition of taxes, that could not be done without further 
legislation To thereto by the State, and that no action could be taken on 
the basis of section 22 of the Andhra (Madras) Act, as, being unconstitutional when 
enacted, it was for all purposes non est; that tax on the sale of yarn could under 
the Act, be levied only at a single point and the State of Madras having imposed 
a tax on the sale of goods now proposed to be taxed, the Andhra State could not 
"impose a tax once again on the sale of the self-same goods, and that, further, the 
tax on yarn would, so far as the Andhra State is concerned, be bad as being hit 
by the Essential Commodities Act (LII of 1952), read with Article 286 (3). 


Tie ML.J. (8.C.) 168 : . M.LJ. : Qj. $ 
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It must bê mentioned that similar to the Adaptation Order which enacted 
estion 22 in tht Madras Act, there were, Adaptation Ofders by the President with 
reference to the Sales-Tax Laws in all the States, and provisions similar to ion 
ag“yere enacted therein. As any decision by this Court on the questions raig¢d in 
the petitions must conclude similar questions under the laws of ọther States, thase 
States applie@ for and obtained permission to intervene in these ings, 
we have heard the Advocates-General of Madras, Uttar Pradesh and Bihar on the 

destions. As the main point for determination is the vires of the Sales-Tax Laws 
Validation Act (VII of 1956), which will hereafter be referred to as the impugned 
Act, the Union of India has intervened, and the learned Solicitor-General has 
addressed us on the questions oe to the validity of that Act. Certain assessee 
who are interested in the decision of the above questions also applied for and ob- 
tained permission to intervene, and they are the Mysore Spinning and Man i 
Company, the Minerva Mills, Limited the Tata Iron and Steel Company, 
Limited and the Madura Mills Company Limited and counsel appearing for 
them have, in general supported the petitioners. 

Counsel for the Madura Mills Company Limited, raised a further conten- 
tion different from and inconsistent with the position taken by the petitioners 
afd other interveners, and that is that under Entry 42 in List I of the Seventh 
Schedule to the Constitution, inter-State trade and commerce is the exclusive 
domain of the Union Legislature, that tax on inter-State sales is comprised there- 
in, that the States have accordingly no power to tax such sales, and that Parliament 
is not competent to authorise them to impose such a tax, and that, accordingly, the 
impugned Act is wholly misconceived and inoperative. 

On these contentions, the questions that arise for our determination are : 

(IT) Whether the Andhra ) Act,€in fact, imposes a tax on the class of sales falling within 
the Explanation to Article 286 (1) (a) ; 
(O) Whether the impugned Act is xira vires on the ground that it is not authorised by the 
terms of Article 286 (2) ; 
a) Whether section 22 of the Andhra Act is within the protection of the im- 
oe (a (Madras) pro 
b) Whether the impugned Act validates levies and collections made during the 
TE EA E E A E S CE ie 
(TV) Whether section 22 of the Madras Act was null and void on the ground that it was in 
contravention of Article 286 (2), and whether the proceedings sought to be taken thereunder on 
the strength of the impugned Act are incompetent ; 
Whether tax on inter-State sales is within the exclusive competence of Parliament, and 
whether impugned Act is, in consequence, bad as authorising the States to levy tax; 


(VI) Whether the proposed imposition of tax is ilegal on the ground that successive sales of 
yarn are subject under the law to be taxed at only one point, and as the State of Madras has already 
té&&ed the present sales, the State of Andhra cannot again levy a tax on them; and 
Whether the imposition of tax on the Andhra is hi 

Easentiod Commenadlitics Act (L of OSa) reall with Article 286 3) and is illegal? sc 

(1): The first question that falls to be determined is whether the Andhra 
(Madras) Act, in fact, imposes a tax on the Explanation sales. Only if it does 
that, would the further questions as to the vires and the operation of the impugned 
Act arise for consideration. We have already referred to the relevant provisions 
of the Madras Act and to the decision of this Court in Poppatlal Shak v. State 
of Madras', wherein it was held that under the definition of “sale” in section 2 Me 
of that Act and apart from the Explanations to it which are not material for the 
present discussion, power had been taken by the Province of Madras to fax only 


sales in which property in the goods passed inside the state. It must, therefore,, ° 


be taken that under the Act, as it stood prior to the Constitution, the State of Madras 
had no power to im a tax on sales of the kind mentioned in the Explanation 
to Article 286 (1) (4). Now, the question is whether the Adaptation Order of the 
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President (Fourth Amendment), dated July 2, 1952, has by thednse#tion of section 
22 in the Madras Act, alftred the position. the contention of the respondertt 
is it has, because it has bodily ingorporated the Exphnatien to Article 286 1) 
(a) i3 the section itself, and as under that Explanation, all sales falling within, its 
ambit would be sajes inside the State of Madras, they became taxable as sales within 
the definition in section 2 (A) of the Madras Act; and that accordingly under sec- 
tion 22 of the Andhra (Madras) Act the Explanation sales become taxable by the 
Andhra State as sales within t State. 


The petitioners dispute this position, and contend that that is not the true effect 
of the Explanation, and that properly construed, it does not authorise the imposition 
of any tax which was not leviable under the provisions of the Act, prior to its en- 
actment. It is argued that the object of Article 286 of the Constitution was Sneed 
to impose restrictions on the power which the States had under, Entry 54 in List 
to enact laws imposing tax on sales, and that, in that context the true scope of the 
Explanation to Article ene (a) was that it merely took away from the State its 
powers to tax a sale in which the property passed inside it if the goods were actually 
delivered under the sale for consumption in another State and not to confer on 
the delivery State a power to tax fash a sale, and that the Explanation in section oe 
which is, word for word, a reproduction of the Explanation to Article 286 (1) (a) 
must be construed as having the same import. Reliance is placed in support of 
this contention on the following observations of this Court in the Bengal Immunity 
Company Case}: 


a erg) (a) the Constitution makers have placed a ban on the taxing power of the States 
wi to 


there the ban would have been im for the argument would have still remained as to where 
a particular sale or purchase took Does a sale pr take place at the place where the 
contract of sale ia made, or where the property in the passes or where the goods are delivered ? 
These cations are answered by the Explanation. ee for the purposes of sub- 


in a particular State the lanation only indicates that such sale or purchase has taken place outside 
all other States. The is neither an Exception nor a Proviso but onl explains what is 


This construction runs counter to the entire cme of the Article and the Explanation and one may 
sce no justification for imputing such indirect and oblique purpose to this Article”. 

Now, the contention of the petitioners is that these observations are decisive 
of the present controversy, because the same provision expressed in ipsissima verba 
cannot have one meaning in Article 286 (1) (a) and quite a different one in action 
22 of the Madras Act; and on the construction put by this Court on the Explanation 
to Article 286(1) (a), the Explanation to section 22 of the Andhra (Madras) Act 
must be interpreted as prohibiting States other than Andhra from taxing sales under 
which goods are delivered for consumption outside those States, even though pro- 
perty passed inside them and not as authorising the State of Andhra to tax sales in 
which goods are delivered therein for consumption, even though Led le in the 
goods passed outside that State. It is argued that this conclusion is reinforced by the 
opening words of section 22, viz., “Nothing contained in this Act shall be deemed 
to impose or authorise the imposition of a tax on the sale or purchase of any goods ”. 
The effett of this, it is said, is to impose a restriction on the power which the State 
Previously Possessed, of taxing sales coming within the definition in section 2 h) 
and not to enlarge it. The decision in Government of Andhra v. Nooney Govindar aude 
is cited in support of these contentions, e 
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The error*in this argument lies in this that it focusses attention exclusively 
of the terms iå which the Explanations gre couched in ‘Article 286 (1) (a) ang in 
section 22 and completelys overlooks the fundamental difference in the context and 
sefting of these two enactments. The scope and purpose of Article 286 have been 
considered at length in the decisions of this Court in the United Motors Case} as ¢ 
in the Bengal fmmunity Company Case}, and it is sufficient to briefly recapitulate them. 
Under Entry 48 in List II of the Seventh Schedule to the Government of India 
Act, 1935, the Provincial islature had the exclusive competence to enact a law 
imposing a tax on the sale of goods, and under section 99 (1), such a law could be 
made “‘ for the Province or for any thereof ”. In Wallace Brothers and Co. Ltd. 
v. Incoms-tax Commissioner?, the question arose as to the validity of certain provisions 
of the Indian Income-tax Act, which sought to tax non-resident foreigners in respect 
of their foreign income. The Indian Legislature had under Entry 54 in List I 
of the Government of India Act power to enact laws imposing tax on income other 
than agricultural income, and under section 99(t) the law could be made “ for 
the whole of British India or for any part thereof”. It was held by the Privy Council 
that the requirements of section 99 were satisfied if there was sufficient territorial 
connection between the State oper ne Oe tax and the person who was sought to 
Be taxed, and the receipt of income by the assessee in British India furnished sufficient 
nexus to give validity to the legislation imposing tax on their foreign income. If 
this doctrine of nexus is applicable to laws imposing tax on sales—and it was applied 
by this Court to those laws in the United Motors Case? at page 1079 and in Poppatlal 
Shah's Caset at pages 682-683—(then it would be competent to the State to enact a 
law imposing a tax on sales not merely when the property in the goods passed within 
the State but even when it did not, if there was sufficient connection between the 
State and the transaction of sale, such as the presence of the goods in the State at the 
date of the agreement, as was held resently by this Court in Tata Iron and Steel Co. 
Lid. v. Stats of Bikar’. In fact, acting on the nexus theory the Legislatures of the 
States enacted Sales Tax Laws adopting one or more of the nexi as the basis of 
taxation. This resulted in multiple taxation, as a co uence of which the free 
flow of commerce between the States became obstructed and the larger economic 
interests of the country suffered. It was to repair this mischief that the Consti- 
tution, while retaining the power in the States to tax sales under Entry 54 in List II 
sought to impose certain restrictions on that power in Article 286. One of those 
restrictions is contained in Article 286 (1) (a) which prohibits a State from taxing 
outside sales. The Explanation now under consideration is attached to this pro- 
vision, and it is in this context, viz., in its setting in an Article, the object of which 
was to impose fetters on the legislative powers of the States, that this Court observed 
that though positive in form, it was in substance negative in character, and that 
its true purpose was not to confer any fresh power of taxation on the State but to 
restrict the power which it previously had under Entry 54. 

These considerations will clearly be inapposite in construing a beards AA 
like the Madras Act, the object of which is primarily to confer power on the State 
to levy and collect tax. we find in such a statute a provision containing 
aprohibition followed by an Explanation which is positive in its terms, the true inter- 
pretation to be put on it is that while the prohibition is intended to prevent tax- 
ation of outside sales on the basis of the nexus doctrine, the Explanation is intended 
to authorise taxation of sales oere its purview, subject of course to the other 
provisions of the Constitution, such as Article 286 (2). Itshould be remembered 
that unlike the Constitution, the law of a State can speak only within its own ter- 
ritories. It cannot operate either to invest another State with a power which 
it does not possess, or divest it of a power which it does possess under the Consti- 
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tution. Its mandates can ryn only within its own borders. estoy a ition, 
purposes would the Explanation serve in section 22 of the ee 

merely meant that when goods are delivered under a contract oftsale for consumptign 
in the State of Madras, the outside State in which roperty in the passes has 
nqpower to tax thasale ? That is not the concern of the State of and indeed, 
the Legislature of Madras would be incompetent to enact such a law. its context 
and setting, therefore, the Explanation to section 22 must mean that it authorises 
the State of Madras to impose a tax on sales falling within its purview. Thus, while 
in the context of Article 286 (1) (a) the Explanation thereto be construed as purely 
negative in character though positive in form, it cannot be so construed in its setting 
in section 22 of the Madras Act, where it must have a positive content. 


Nor is there much force in the contention that the non obstante clause in section 22 
has only the effect of substracting something from the power to tax conferred on 
the State by the charging section, section 3, read with section 2 (A) and not of 

ing to it. In Aswint Kumar Ghosh and another v. Arabinda Bose and another}, it 
was o by this Court that : 

“ the enacting of a statute must,-where it is clear, be taken to control the mon obstanis 
Daae whete bod canoe be fead barea a ° 
Now, as the Explanation lays down in clear and unambiguous terms that 
the sales of the character mentioned therein are to be deemed to have taken place 
inside the State in which goods are delivered for consumption, full effect must be 

iven to it,and its operation cannot be cut down by reference to the non obstante clause. 

t cannot be put against this construction that it renders the non obstante clause 
ineffective and. useless. e to the definition in section 2 (A), a sale in which 
property passes inside the State of Madras will be liable to be taxed, even though 
the goods are delivered for consumption butside that State, but under the 
Explanation such a sale will be deemed to have taken place in the outside State in 
which goods are delivered for consumption, and therefore the State of Madras 
will have no power to tax it. The purpose which the non obstants clause serves is 
to render the Explanation effective against the definition in section 2 (A) and not 
to render in ineffective in its own shee as determined on its terms. 


But it is contended that in order to reach this result it was necessary that the 
Explanation to section 22 should have been made a part of the definition of “ sale” 
under section 2 (4) because under section 3, which is the charging section, it is the 
turnover of sales that is subject to tax, that sale for the urpose of that section is 
only what is defined as “ sale ” under section 2 (A), and that Explanation sales not 
having been brought within that definition no charge could be imposed thereon. 
The Explanation in section 22, it is argued, cannot override section 2 (h), and if its 
object was to confer on the State a power to tax sales falling within its ambit, that 
has not in fact, been achieved. It is pointed out way of contrast that in the 
Sales Tax Laws of some other States, such as Bi and Uttar Pradesh, the 
Explanation has been added to the definition of sale. Now, a contention tha vhat 
the Legislature intended to bring about it has failed to do by reason of defective 
draftsmanship is one which can only be accepted in the last resort, when there is 
no avenue left for escape from that conclusion. But that clearly is not the position 
here. Section 22 opens with the words “ Nothing contained in this Act” and that 
means that that section is to be read as controlling, inter alia, the definition of sale 
in section 2 (A). Otherwise, sales in which property passes in Madras but delivery is 
outside that State would be taxable under section 2 (4) and under section 3, even 
though they are within the prohibition enacted in section 22. If the provisions 
of section 29, are effective for the purpose of limiting the operation of section 2 h) 
we do not see any difficulty in construing the Explanation therein as equally 
effective for the purpose of enlarging it. Again, it is a rule of construction well- 
established that the several sections forming part of a statute should bg reat, unless 
there are compelling reasons contra, as constituting a single scheme and construed 
Se ge eee 
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in such manner as would give effect to all of them. On this principle, section 2 (A) 
and section 22 must be read together as defining what*are sales, which are le 
under the Act and what not, and so the Explanation really means, t in 
sales in which goods are daivered for co: ption in the State of Madras, thg pro- 

therein shall be deemed to have passed inside that State, notwithstanding that 
it has, under he Sale of Goods passed outside that State. On this construction, 
those sales will fall within the definition in section 2 (A) and will be taxable. The 
contention of the petitioners highly technical and based on the non-insertion of the 

lanation in section 2 (h) must, in our opinion, be rejected as unsound. 


It is next contended that the power of the President under Article 372 (2) is 
merely to bring the provisions of the State Laws into conformity with Article 286, 
and that having regard to the interpretation put on that Article in Ths Bengal Immunity 
Company Case, the Explanation in section 22 would be valid in so far as it 
prohibits the State of Madras from imposing a tax on sales in which goods are deliver- 
ed outside Madras, though property therein passed inside that State, but that in so 
far as it makes taxable sales in which property passes outside the State of Madras 
but the goods themselves are delivered for consumption in Madras, it is much more 
{han bringing the State law into conformity with Article 286, and is, in consequence, 
unauthorised and bad. It is argued that such a provision could be enacted by the 
Legislature of Madras, as was in fact, done by the islatures of many of the States, 
but the President could not do it in exercise of the special and limited power con- 
ferred on him by Article 372 (2). ‘That power is merely, it is contended, to take the 
definition of “sale” in section 2 (A) of the Madras Act, strike out therefrom whatever 
is repugnant to Article 286, such as sales in which goods are delivered for consump- 
tion outside Madras, and leave it there and not to add to it. 


We are not satisfied that that isa qorrect view to take of the powers of the President 
under Article 372 (2). Itis to be observed that Article 286 (1) (a) and the Explana- 
Hon thereto form, in their setting in a taxing statute, integral parts of and different 
facets of the same concept. Sales in which property passes outside the State of 
Madras but delivery for consumption is inside Madras are at once inside sales for 
Madras and outside sales for the other States. Now, if in exercise of the power to 
adapt, the enactment of the Explanation is requisite to give effect to one aspect of 
that concept, that is, for prohibiting the State of Madras from taxing sales when goods 
are delivered ouside. we fail to see why it should not operate to give effect to the 
other aspect of the concept which is so integrally connected with it, viz., taxing of 
sales in which goods are delivered for consumption in the State of Madras, if its 
nee is comprehensive and wide enough to include such sales. We find it 

iffcult to hold that the self-same Explanation is intra vires the powers of the President 
in so far 4s it prohibits the State from taxing sales, in which goods are delivered out- 
side the State but is ultra vires in so far as it authorises that State to tax sales in which 
goods are delivered inside it. 

It should be remembered in this connection that the power which the President 
has under Article 372 (2) to adapt is the legislative power of the State whose law is 
adapted, and that includes the power to repeal and amend any provision. Pro- 
vided that the law as adapted is within the legislative competence of the State and 
its enactment is in the process of bringing the Statelawinto conformity with Article 
286, it seems to us that it is within the ambit of the power conferred by Article 372(a). 
The question, however, is of academic interest, because of the concluding words of 
Article 372 (2), which enact that no Adaptation Order made under that provision shall 
be liable to be questioned. It was suggested for the petitioners that these words 
would have no application when the adaptation order went beyond ghe terms of 
Article 372 (2), and that it was open to them to challenge its validity on the ground 
that it amounted to more than bringing the existing law into conformity with Article 
286. Weare unable to a gree. If the Adaptation Order is within the scope of Article 
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372 (2), then it is valid of jts own force, and does not require the ‘id of a clause 
su% as is contained in the concluding portions thereof. It is only When the adap- 
ationsamounts to something more than, merely bringing the State law into conform- 
ity with the constitutional provisions that there can arise a need for such a clapie. 
In eur opinion, the effect of the concluding words of Article 372 (2) is to render the 
question of the validity of the adaptation non-jugficiable. The ptftion Order in 
question must accordingly, be held to be not open to attack on the ground that it 
goes beyond the limits contemplated by Article 373 (2). i 


It is then argued that even though the Adaptation Order of the President 
might not be o to question even if it had imposed for the first time a tax on 
sales which had not been previously imposed by the Act, nevertheless in deciding 
whether it does, in fact, impose such a tax, it would be relevant to take into account 
that the object of Article 372 (2) was only to bring the State laws into conformity 
with the Constitution, that, in consequence, the Explanatlon in section 22 
must be construed as having the same meaning as the Axplanation in Article 286 
(1) (a). This would, no doubt, be a legitimate consideration in interpreting the 

of the Explanation, but then , it must be remembered that at the time 
when the Adaptation Order was made, the true interpretation of the Explanatien 
to Article 286 (1) (a) had not been the subject-matter of any decision, and itis there- 
fore difficult to impute to the framers of section 22 the construction put by this Court 
on the Explanation to Article 286 (1) (a) in Ths Bengal Immunity Company case! 
any more than the one put on itin Ths United Motors case*. We are, therefore, 
thrown back on the language of the Explanation itself to discover its true scope. If, 
in enacting the Explanation, the Adaptation Order merely intended to prohibit the 
State of Madras from imposing tax on sales under ich goods are delivered for 
consumption outside that State even though property therein passed inside that 
State, it would clearly have expressed that intention in words to the following effect: 


“ For the purpose of clause (a) (i), a sale under whi are delivered for consump 
outside the State of Madras shall te ea to haye Sea cine outiias that State, DEEA 
that property ın those goods passed inside that State”. 

But the language of the Explanation is general, and fixes the situs of sales of an 
inter-State character in the State in which goods are actually delivered for consump- 
tion. Under this Explanation, a sale under which goods are delivered outside the State 
of Madras will be an outside sale for that State even though pro in the goods 
passed inside that State, and likewise, a sale under which goods are delivered inside 
the State of Madras will be an inside sale for that State, even though property in the 
goods passed outside that State. As the ree da of the Explanation is general and 
of sufficient amplitude not merely to restrict but also to add to the power of the State 
to tax Explanation sales, and as the reasons for construing it as purely restrictive 
in Article 286 (1) (a) are, as already stated, without force in their application toa 
taxing statute, we must give full effect to the words of the enactment, and hold that they 
operate to confer on the State a power to tax Explanation sales. ý 


There is one other contention relating to this aspect of the matter, which 
remains to be considered, and that is that even if the Explanation could be construed as 
authorising the imposition of a tax on the sales mentioned therein, a reading of the 
secton as a whole makes it clear that, in fact, no such tax was imposed, as it expressly 
enacts that “nothing contained in this Act shall be deemed to impose a tax on inter- 
State sales”. The argument is that the Explanation sales being inter-State sales and 
the section having exempted them from taxation, they go out of the statute-book al- 
together, and do not exist for the purpose of the impugned Act. We are unable to 
agree with this contention. Article 286 (2) consists of two parts one imposing a 

"restriction on the power possessed by the State to tax sales under Entry 54 in so far as 
such sales are in the course of inter-State trade and commerce and ano er, vesting 
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in Parliament ® pqwer to enact a law removing that restriction. If section 22 had 
merely enacted that portion of Article 286 (2) which prohibited imposition of thes 
on inter-State sales, that might have furnished some plausible ground for the centen- 
tið now urged by the petitioners; but it enacts both the parts of Article 286 (ə), the 
restriction imposed therein and also the condition on which that restriction is to cease, 
viz., Parliament providing otherwige by law. Taken along with the admitted power 
of the States to impose tax on sales under Entry 54, the true scope of section 22 is that 
it'does impose a tax on the Explanation sales, but the imposition is to take effect only 
when Parliament lifts the ban. In other words, it is a piece of legislation imposing 
tax in idem but with a condition annexed that it is to come into force in futuro as 
and when Parliament so provides. It is not contended that there is in the Consti- 
tution any inhibition against conditional legislation. In Ths Queen v. Burch}, it was 
held by the Privy Council that a Legislature acting within the ambit of authority 
conferred on it by the Constitution has the power to enact a law either absolutely 
or conditionally, and that position has been repeatedly affirmed in this Court. 
Vide In re The Delhi Laws Tes cores and Sardar tee Singh v. State of Rajasthan. 
It would clearly be within the competence of the Madras Legislature to enact a 
law imposing a tax on sales conditional on the ban enacted in Article 286 (2) being 
Iffted by Parliamentary legislation, and that, in our opinion, is all that has been done 
in section 22. The Madras Act defines the events on which the tax, becomes paya- 
ble and the person from whom and the rate at which it has to be levied, and forms a 
complete code on the topic under consideration. It could have no immediate opera- 
aan by reason of the bar imposed by Article 286 (2), but when once that is removed 
by a law of Parliament, there is no impediment to its being enforced. That satisfies 
the requirements of a conditional legislation. But it was argued that section 22 
of the Madras Act could not be so construed, because it was not open to the President 
acting in exercise of the power conferred on him under Article 372 (2) to impose a 
conditional levy ; nor would it be competent to the Legislature of Madras to makea 
levy conditional or otherwise, unless Parliament had authorised it. We see no force 
in this argument. As Article 286 (2) is itself in two » one a restriction on the 
power of the State and the other, a condition on which such restriction will cease 
to operate, an adaptation made pursuant thereto must also be similar in its contents. 
Nor is there in Article 286 (2) any prohibition of any legislation by the State i 
lature against ing laws imposing tax on inter-State sales. It merely enacts that 
such law can have no effect. The words “no law of a State shall impose” mean only 
that no such law shall be effective to impose a tax. 

It is also contended that under the Sales Tax Acts, the levy of tax is annual and 
the rules contemplate submission of quarterly returns and parent of taxes 
quarter on the admitted turnover, and thata conditional legislation under which 
payment of tax will become enforceable in futuro would be inconsistent with the 
sgheme of the Act and the Rules. But this argument, when examined comes to no 
more than this that the existing rules do not provide a machinery for the levy and 
the cdllection of taxes which might become payable in future, when Parliament 
lifts the ban. Assuming that that is the Ear cette that does not affect the factum 
of the imposition, which is the only point with which we are now concerned. That 
the States will have to frame rules for realising the tax which becomes now yable 
isnot a ground for holding that there is, in fact, no imposition of tax. It should also be 
mentioned in this connection that the Madras Act makes a clear distinction between 
sales which are outside the operation of the Act, and sales which are within its 
operation but are exempt from taxation. Section 4 provides that the provisions of the 
Actshall not apply to the sale of electrical energy, motor spirit, manufactured tobacco 
and certain other articles. In contrast to this is the language of sectiop 22, which 
expressly enacts that the Act shall not be deemed to impose a tax on inter State sales,» 
except in so far as Parliament may by law otherwise provide. Weare of opinion that, 
on the truc construction of section 22 of the Act, there is an imposition of tax on 
Explanation sales but that it could be enforced only when Parliament so provides. 
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We have so far considered the question on principle and on thelanguage of the 
s@ute. We may now refer to the decisiops of the High Courts, witerein this ques- 
tion has been considered. In Mettur Industries Lid. v. Siate of Madras’, the point 
diregtly arose for decision as to whether section 22 of the Madras Act did, in fact, levy 
ajax on the tion sales so as to fall within the protection of the Sales-Tax Laws 

alidation Act (VII of 1956). Itwas held that the Explanation to section 22 had the 
effect of rendering the sale one inside the State so as to fall within the definition of that 
word in section 2 (A), and that it was taxable. Next in point of time is the decisiorf of 
the Bombay High Courtin Dial Das v. P.S. Talwalkar*, in which the question arose with 
reference tosection 46 of the Bombay Sales-Tax Act (Bombay Act ILI of 1953),corres- 
ponding to section 22 of the Madras Act. Itwas held that it did impose a tax, though 
it was to operate only if Parliament so provided. Then, there are two decisions of the 
Travancore-Cochin High Court, Mathew v. Travancore-Cochin Board of Revenue?, 
and Cochin Coal Go., Ltd. v. Stats of Travancore-Cochin*, in which it was held that section 
26 of the Travancore-Cochin General Sales-T ax Act corresponding to section 22 of the 
Madras Act, had not the effect of imposing, of its own force, a tax on the Explanation 
sales, and the decision in Mettur Industries Lid. v. Madras State! was not followed. 
In The Mysore Spinning Y Manufacturing Co., Ltd. v. Deputy Commercial Tax Officer, 
Madras*, the Madras High Court re-affirmed the view which it had taken ¢n 
Mattur Industries Lid. v. State of Madras, and held that section 22 had the 
effect of imposing a tax on the lanation sales. In Ths Government of Andhra v. 
Nooney Govindarqjulu®, the true effect of section 22 of the Madras Act came up 
for consideration before the Andhra High Court, and it was held therein, differing 
from Mettur Industries Ltd. v. State of Madras! and Dial Das v. P. S. Talwatkar}, 
that in view of the observations of this Court as to the scope of the Explanation in 
Article 286 (1) (a), the Explanation in section 22 could not be construed as imposing 
a tax on the sales mentioned therein, and that that conclusion also followed on the 
opening words of the section that “ nothing contained in this Act shall be deemed to 
impose, or authorise the imposition of a tax...... ” For the reasons already given 
we are unable to agree with the decisions in Mathew v. Travancore-Cockin: Board 
Revenus*, Cochin Coal Co., Lid. v. Stats of Travancore-Cockin‘ and The Government of Andhrd 
v. Mooney Govindarajulu*. We are of opinion that the law has been correctly laid 
down in Mettur Industries Lid.v. Statexf Madras! and Dial Das v. P.S. Talwalkar*. We 
accordingly hold that section 22 0 ted to impose a tax falling within the Explana- 
tion, subject to authorisation by Parliament as provided in Article 286 (2). In this 
view, the contention urged on behalf of the States that the Explanation to Article 286 
(1) (a) being a provision of the Constitution, operated by its own force to impose a 
. taxon the sales covered by it, oe E i to be supplemented by any State 
legislation to become effective, does not call for any detailed consideration. Suffice 
it to say that it cannot be maintained if the true scope of Article 286 is to define and 
limit the powers of State Legislatures with reference to imposition of sales tax and 
not to itself impose it. s 
(II) That brings us on to the next question which is whether the imf ugned 
Act, Sales Tax Laws Validation Act, is lira vires on the ground that it is not anihoracd i 
by the terms of Article 286 (2). Now, it is a well-known rule of interpretation that 
in order to understand the true nature and scope of an Act it is necessary to ascertain 
what the evils were which were intended to be redressed by it. The starting point 
of the trouble which ultimately led to the enactment of the impugned Act is the 
Explanation to Article 286 (1) (a), which came into force on January 26, 1950. 
The terms in which it is worded undoubtedly suggest that sales of the description 
mentioned therein are to be treated as sales inside the delivery State for purposes of 
taxation. [hat is how it would seem to have been understood in the Ada tation 
. Order under which section 22 was inserted in the Madras Sales Tax Act and in the 
Adaptation Orders relating to the Sales Tax Laws of other States for, as already 
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stated, in a taking statute the language of the Explangtion can only mean a 
fale falling wifhin its purview is an inside sale enabling the State to tax it. In 
United Motors case',e the* construction pute by this Court on the Fxplłnation 
was that though but for it the sales mentioned therein would be in the course of 
inter-State trade and commerce, its effect was to convert them into’inter-State sales, 
so as to bring them within the taxing power of the delivery State. It was only later 
that this Court held finally in The Bengal Immunity case? that the Explanation 
sales were not divested of their character as inter-State sales as the Explanation 
to Article 286 (1) (a) did not govern Article 286 (2), and that in the absence of 
Parliamentary legislation as contemplated by Article 286 (2), taxation of sales fall- 
ing within its purview would be unconstitutional. This judgment was delivered on 
September 6, 1955. - 

But acting on the apparent tenór and import of the Explanation and the con- 
struction put upon it in Ths United Motors caset, the States in India had been 
levying taxes on the sales falling within its purview. The position on September 6, 
1955, was that the States had imposed and collected large amounts by way of tax on 
Explanation sales ; that there were proceedings pending for assessment of tax on 
wch sales ; and that apart from this, the States would have been entitled to take, 
but for the decision in The Bengal Immunity Company case*,. proceedings for 
the assessment of tax in respect.of those sales. Now, the result of the decision in 
The Bengal Immunity Company case? was that the levy ofthe taxon the Explana- 
tion sales became unauthorised and the States were faced with large claims for resti- 
tution of the amounts realised involving threat to their economic stability. It should 
also be mentioned that quite a large number of dealers had, acting under provisions 
of the Sales Tax Acts which empowered them to pass the tax on, collected it from 
their purchasers for the purpose of Pemo the State, and as after the decision in 
The Bengal Immunity Company case? they could no longer be called upon to pay-it, 
they stood to make an unjust gain of it. 

These were the evils which called for redress, and it was to remedy them that 
Parliament enacted the Sales Tax Validation Ordinance No. III of 1956, and 
analy replaced it by the impugned Act. Section 2 of the Act provides that 
no law of a State imposing a tax on sales which took place in the course of inter- 
State trade or commerce een April 1, 1951, and September 6, 1955, shall be 
deemed to be invalid or ever to have been invalid merely by reason of the fact 
that such sales were in the course of inter-State trade. The section further provides 
that all taxes levied or collected under such a law during the specified period shall 
be deemed to have been validly levied or collected. The policy behind the Act is 
obviously to declare the law as in eted in Ths United Motors case’ as the 
law governing sales falling within the Explanation up to the date of the ju ent in 
The Bengal Immunity Company case? and to give effect to the law as laid down 
if that decision for the sales effected subsequent thereto. 


The question is whether this Act is unconstitutional as being ultra vires the powers 
of Parliament under Article 286 (2). The petitioners maintain that it is, and put 
forward several grounds in support of that position. H is firstly contended by them 
that under Entry 54 in List II, the power to make laws in respect of tax on sales is 
vested exclusively in the States, that the power which is conferred on Parliament un- 
der Article 286 (2) is only to enact a law directing or permitting the States to impose 
a tax on inter-State sales and not to itself enact a law with reference thereto, that the - 
impugned Act beiig one to va'idate Sales Tax Laws is s ibstaative in character and ` 
1s not authorised by the terms of Article 286 (2) and is, in consequence, upconsti- 
tutional. It is argued that to validate is to confirm or ratify, and that gan only 
in respect of acts which one could have himself performed, and that if Parliament" 


cannot enact a law relating to sales tax,it cannot validate such a law either,and that - 


e 
i. ) MLJ. : S.QJ. WR. (S.C. : S.C.J. 672: 
E T T 
Q. (1955) 2 M.L.J. (S.C.) 168 : (1955) An. i 
S—25 i 


e e H 
b 


194 ~ THE MADRAS LAW JOURNAL REPORTS (SUPREME coer). j ` F958 


mee a law is accordingly unauthorised and void. The only basis for'this contention 
in Wee Act is its description in the Short Title as the “Sales Tax Laws Validation Act” 
and tke marginal note to section 2 whick is similarly worded But the true nature ofa 
law has to be determined not on the label given to it in the statute but on its sab- 
stance. Section*2.of the impugned Act which is the only substantive enactment 
therein makes no mention of any validation. Jt only provides tha? no law of a 
State imposing tax on sales shall be deemed to be invalid merely because such 
sales are in the course of inter-State trade or commerce. The effect of this provision 
is merely to liberate the State laws from the fetter placed on them by Article 286 (2) 
and to enable such laws to operate on their own terms. The true scope of the im- 
pugned Act is, to adopt the language of this Court in the decisions in The United’ 
Motors case! and The Bengal Immunity Company case? that it lifts the ban imposed 
on the States against taxing inter-State sales and not that it validates or ratifies any 
such law. Considering the legislation on its substance, we have no doubt that 
it is within the scope of the authority conferred on Parliament by Article 286 (2) and 
is not ultra vires. 


It is next contended that the impugned Act is wholly retrospective in character 
in that it operates on sales which took p during the specified period and that suck 
a legislation is, having regard to the intendment of Article 286 a, outside its terms. 
It is argued that this Article, to start with, enacts a restriction on the power of the 
State to impose taxes on inter-State sales and then vests in Parliament a power to 
remove that restriction, and that in logical sequence therefore, there should first 
be a legislation by Parliament authorising the States to impose a tax on inter-State 
sales and then a law of the State made in accordance therewith, and that that order 
having been reversed in the present case, the impugned Act is unconstitutional. We 
do not agree with this contention. Article 284 (2) sate oe that no law of a 
State shall impose tax.on inter-State sales “except in so as Parliament may by 
law otherwise provide.” It places no restrictions on the nature of the law to be 

ed by Parliament. On the other hand, the words “‘in so far as” clearly leave 
it to Parliament to decide on the form and nature of the law to be enacted by it. 
What is material to observe is that the power conferred on Parliament under Article 
286 (2) is a legislative power, and such a power conferred on a Sovereign Legislature 
carries with it authority to enact a law either prospectively or retrospectively, unless. 
there can be found in the Constitution itself a limitation on that power. Now,there 
is nothing express in Article 286 (2) imposing a restriction on the power of Parliament 
to enact a law with retrospective operation. But it is argued for the petitioners that 
such a restriction is to be implied from the scheme of it, which is that there is a 
prohibition on the power of the State to enact alaw imposing tax on inter-State sales, 
unless Parliament lifts the ban, and it is said that a prohibition operates only in futuro 
and therefore a law removing that prohibition must also operate in futuro. The 
decision of the Privy Council in Punjab Province v. Daulat Singh®, is relied on in su 
port of this proposition. There, the question arose with reference to the validiy of a 
mortgage of agricultural lands in the Punjab executed in the year 1933. Section 
19-A of the Punjab Alienation of Land Act which came into force in 1939 enacted that 
transfer of a land by a member of an agricultural tribe in favour of another member 
ofthe tribe was void if the transferee was a benamidar for a person who was not 
a member of that tribe, whether such transfer was made before or after the Act. 
The mortgagee instituted a suit, challenging the vires of this section on the ground. 
that it contravened section 298 (1) of the Government of India Act, 1995 which provi- 
ded that no subject of His Majesty domiciled in at shall be prohi sie from acqui- 

ing, holding or disposing of property on grounds only of religion, of birth or 
pe The Sen acts in reply relied on section 298 (2) which ted that noth- 
ing in that section s affect the operation of any law which prohibits the sale or 
mortgage of agricultural land situate in any particular area and owned by a person 
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belonging to the Sgrieulturist class. In rejecting this conjention, the Privy cone 
observed that what was saved by sectione298 (2) was a law prohibiting 
kinds of transfers, thar theeword “prohibition”, could properly apply only to ‘acts 
to besdone in futuro, and that the impugned provision, section 13-A, was intra wares 
* the Constitutional ision in so far as it prohibited after the dateofits enactment, 
but to the extefit that it avoided traysfers which had taken place prior to that date, 
. it was ultra vires. ‘This decision proceeded solely on the connotation of the word 
“prohibits” in section 298 (2) of the Government of India Act, and can be of ne 
assistance in the construction of Article 286 (2), wherein that word does not occur. 
And even on the substance of it, we see no analogy between the case in Punjab 
Province v. Daulat Singh! and the present. There, the law which was authorised 
™ section 298 @) was one prohibiting certain transfers; here the law which Parliament 
is authorised to make is one not prohibiting the States from imposing tax on inter- 
State sales, but permitting them to do so. While a law prohibiting transfers must be 
. prospective, a law authorising imposition of tax need not be. It can be both prospec- 
tive and retrospective. 


A decision more directly in point is the one in The United Provinces v. Atiqua 
Beĝum?. There, the question arose on the construction of section 292 of the Govern- 
ment of India Act, 1935, which enacted that: 


“ Notwithstanding the by this Act of the Government of India Act, but subject to the other 

i of this Act, all the law in force in British India immediately before the commencement of 

ILI of this Act shall continue in force in British India until altered or repealed or amended by a 
competent Legislature or other competent authority”. 


° The Legislature of the United Provinces had enacted a law modifying the 
existing law relating to the payments of rents by tenants to. landlords andegiiae 
it retrospective operation. The question was whether the enactment was repug- 
nant to section 292 which had provided that the pre-existing law was to continue in 
force until it was altered. It was held that the power of a Legislature to pass a 
law included a power to pass it retrospectively, and that the words of section 292 
did not operate to impose any restriction on that er, and that the legislation was 
inira vires. In our opinion, the principle of this decision is applicable to the present 
case, and ihe npud Acbeanaot Ge eld to be bad oh the ground that it is re- ' 
trospective in operation. 

It is next contended that the impugned Act is ultra vires, inasmuch as it is much 
more than a mere retrospective law, and that it is really a piece of ex post facto legis- 
lation, which is not authorised by Article 286(2). ‘The argument in support of 
this contention may thus be stated: A State Legislature is competent under Entry 
54 in List II to enact a law taxing sale of goods, and when such a law is made to 
opérate retrospectively it may not be open to challenge on Constitutional grounds, 

ugh #s propriety may be open to question on grounds of policy. Parliament 

shas no competence to enact laws in respect of tax on sales falling within Entry 54 

P in List II, but Article 286(2) confers on it a power to authorise the States to impose 
a tax on inter-State sales. The im ed Act does not do that, but validates ex 
post facto laws of States imposing such a tax retrospectively for the specified period. 
Such a general law may be intra vires the State but not Parliament nor is it one which 
can be justified by the power granted to it to “ provide otherwise”. It is therefore 
unconstitutional and void. In our opinion, this argument is only an 

» of the two contentions already dealt with, and does not require further detailed 
consideration. The impugned Act, though it is in name a validating Acts is in’ 
essence a law lifting the ban under Article 286 (2),andifnolimitationonthecharacter e 
of that law could be spelt out of the language of that Article, then it must be upheld ° 
as Within the authority conferred by it. 
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It ig also argued that even if the power to make a law conferred on Parliament 
Ayder Article 286 (2) cémprehends a power to enact a law whh retrospective 
o tion, that power cannot extend to authorising what is unconstitutional, and 
as section 22 of the Madras Act and the corresponding provisions in the stgfutes 
£ other States were unconstitutional and illegal when made as contravening the - 
Pe ohibition enacted in Article 286 (2), the impugned Act must betheld to be un- 
authorised and bad in that it seeks to give effect to those provisions. But this is 
tp beg the very question which we have to decide. If itis competent to the a erga i 
of the States to enact a law imposing a tax on inter-State sales to take effect when 
Parliament so provides, there is nothing unconstitutional or illegal either in section 
22 of the Madras Act or in the corresponding provisions in the Act of other States, 
If conditional legislation is valid, as we have held it is, then section 22 is clearly « 
intra vires; and the foundation on which this contention of the petitioners rests, dis- 
appears and it must fall to the ground. In the result, we are of opinion that the 
impugned Act is inira vires, and is not open to challenge on any of the grounds put 
forward by the petitioners. i 


(IIT) (a): We have now to consider the contention that even if the impugn- 
ed Act is valid, that would not give efficacy to section 22 of the Madras Act or ghe 
corresponding provisions in the laws of other States which came in by adaptation 
under Article 372 (2). The ground urged in ea of this contention is that the 

ression ‘‘ law of a State ” in Article 286 (2) a technical import, and means 
a law which is enacted by the Legislature of a State in the manner prescribed by 
the Constitution and open to challenge in Courts if it is unconstitutional, that that 
expression occurring in section 2 of the impugned Act must bear the same meaning 
which it has in Article 286(2) as it was enacted pursuant to the authority contained 
therein, and that section 22 of the Madras Act is not a law of that description, as ° 
it was made by the President in exercise of the special power conferred on him by 
Article 372(2), and is, as provided therein, not open to attack in a Court of law. 


We do not see why we should restrict the connotation of the words “ law of 
a State ” in the manner contended above. The law of a State signifies, in its or- 
dinary acceptation, whatever is an expression of the legislative, as distinguished 
from the executive or judicial power of a State. Its normal mode under the Con- 
stitution is no doubt that itis enacted by the Legislature of the State constituted 
in accordance with the procedure prescribed therein. But that is not the only 
mode in which the legislative power of the State could be exercised. Under Arti- 
cle 213, the Governor is authorised, subject to the conditions laid down therein, to 
issue inances which have the force of law, and these Ordinances are clearly 
‘laws of the State and not the less so by reason of their not having been passed by 
the State Legislature. Under Article,252, it is open to Parliament acting on resolu- 
tions of the Legislatures of two or more States, to enact laws on subjects which are 
within the exclusive competence of the States, a recent instance of such legislation 
being Act No. XLII of 1955, the validity of which was the subject of consideration 
in R. M. D. Chamarbaugwalla v. Union of India’. Can it be contended that thesey 
are not laws of the States for which they were enacted, because they were not passed ¢ 
by the Legislatures of those States? We entertain no doubt that by the expression 
“law of a State ” in Article 286(2) and section 2 of the impugned Act is meant 
-whatever operates as law in the State, and that section 22 of the Madras Act is 
a law within those enactments. Nor does it affect this conclusion that that law may 
not be open to challenge in a Court oflaw. A right to challenge a law must depend 
on the provisions of the Constitution go ing the matter, and if those provisions 
enactghat it is not open to question in a Court of or that it is liable to be questioned 
only on certain specified grounds, that will not have the effect of depriving a statute 
‘duly enacted of its character as law. We are also not satisfied that a law as adapted 
under Article 373(2) is not open to attack on the ground that it contravenes some 
‘Constitutional provision. We are disposed to think that ethe concluding words 
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of Article 372(2)*preclude an attack on the Adaptation Order only on the ground 
that it does Horta merely bringing the State law into cénformity with the Consy? 
tution and is, in consequenee, ulira vires the powers conferred by that Article. e Im 
the fesult, we must hold that section 22 of the Madras Act is within the protectjon 
- affo by section 2 of the impugned Act. Ne ree 
Š : 
e 
. Hay (b): The next contention of the petitioners that falls to be considered 
is whether even on the footing that the impugned Act is intra vires the powers of 
Parliament under Article 286(2), the proceedings which are proposed to be taken 
by the State of Andhra against them for assessment of tax are incompetent, be- 
cause the Act validates only levies or collections made during the specified period 
™ but does not authorise the initiation of fresh proceedings for levy or collection of 
tax. It is contended that though section 2 of the impugned Act consists of two 
clauses, one ene aiei to laws of States imposing tax on inter-State sales in so 
_ far as they took place during the specified period and the other validating levy or 
collection of tax made during that period, the first clause has no independent ope- 
ration, the only purpose which it serves being to lead up to the second which is the 
only effective clause in the section. It is argued that if the intention of the Legis- 
la was not merely to validate the levies or collections already made but also 
to maintain the laws in force so as to enable the States to take fresh p i 
for assessment and levy of tax, then there was no need whatsoever for the second 
clause, as effectuation of the Act would automatically validate the levies and col- 
lections made thereunder. It is said that the object of the legislation was only 
to see that the States had not to refund amounts collected by them, and that for 
achieving that object it was necessary only to give effect to the second clause. The 
e decision in Dtaldas v. P. S. Talwalkar}, y cited, was relied on as supporting 
the petitioners on this point. e ; 


In our judgment, the language of the enactment is too clear and unambiguous 
to admit of this contention. If the purpose of the enactment is what the petitioners 
contend it to be, then nothing would have been easier for the Legislature than to 
have so framed the section as to confine its operation to levies or collections already 
made, without giving effect to the law itself. On the contention of the petitioners, 
the first clause has to be discarded as wholly inoperative, and we should be loth 
to adopt a construction which leads to that result. It is true that on the con- 
tention of the State that the first clause has independent operation the second clause 
would be unnecessary, as even without it, the result sought to be achieved by it 
must follow on the first clause itself. But it is to be noted that the first clause 
reference to the exercise of legislative power while the second is concerned with 
administrative action, and it is possible that the second clause might have been 
enacted by way of abundant caution. It is nothing strange or unusual for a 
Legislature to insert a provision ex abundanti cautela, so as to disarm possible ob- 
‘jection ;* but it is inconceivable that it should enact a provision which is wholly 
ino tive. Of two alternative constructions of which one leads to the former 
and the other involves the latter result, there cannot be any question that it is the 
former that is to be preferred. Nor is it permissible to cut down the plain meaning 
of the terms of the statute on considerations of policy behind the legislation. But 
even from that point of view, there was the fact that there were dealers who had 
collected taxes from their purchasers for payment to the State, but were relieved 

, of that obligation by the judgment in the Real Immunity Case,* and that, further, 
to validate only levies aad collections made would give an apenas to those who 
evaded the law as then understood, over those who loyally obeyed it. It fellows 
that we are unable to agree with the decision in Dialdas v. P. S. Talwalkar,+ in so 
far as it held that it was not competent to the State to start fresh proceedings for 
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assessment of tax dn the strength of the impugned Act. In our ppinion, the trie 

nstruction of section 2 is that the two clauses therein ‘are, as ‘indigated by the con- 
janction, distinct and independent in thetr operation, and that the laws of the Stites 
are‘kept in force in respect of sales which had taken plac# during the specified pegiod, 
ant t progeedings in respect thereof for assessment are within the protèction | 
ef the Act. ° i an 


It was next argued that the impugned Act Is a temporary statute, as its operation 

js limited to sales which took place during the specified period, and that period ° 

ving expired, po po could now be taken on the strength of the provisions 
of that Act, and reliance was placed on the observations of this Court in Keshavan 
Madhava Menon v. Stats of Bombay}, in support of this position. But the impugned 
Act is in no sense a temporary Act. Its life is not limited to any specified period. ~ 
It is a permanent statute operating on all sales which took plaice during the specified - 
period. The fallacy in this contention of the petitioners lies in mixing up the period, 
the sales during which are brought within the operation of the Act, with the period 
of the operation of the Act itself. The former may be said to be temporary, but ` 
the latter clearly is not. 


(IV): It is next contended that even if the impugned Act authorjsed 
ae of fresh proceedings for assessment of tax on the lanation sales which 
had taken place during the specified period, no action in that could be taken 
under section 22 of the Andhra (Madras) Act, because it was, when it was enacted, 
repugnant to Article 286(2) of the Constitution, and was therefore void. It is 
argued that a statute which is unconstitutional is a nullity and must be treated as 
non est and that the impugned Act could not infuse life into it. It may be open, it 
is said, to the Legislature of the State of Andhra to enact a fresh law giving it even 
retrospective operation as provided in the impugned Act, but in the absence of * 
such a legislation, the provisions of the Act as they stood prior to the impugned 
Act are incapable of enhancement It would be sufficient answer to this contention 
that section 22 of the Madras Act is only a piece of conditional legislation, poang 
tax on inter-State sales when Parliament should enact a law lifting the ban, an 
if such legislation is competent as we have held it is, then no question of unconsti- 
tutionality of the section when it was enacted could arise. But it would be more 
satisfactory to decide the point on its own merits as the question raised has been, 
of late, the subject of considerable discussion in this Court. 


, Now, in considering the question as to the effect of unconstitutionality of a 
statute, it is necessary to remember that unconstitutionality might arise either be- 
cause the law is in respect of a matter not within the competence of the Legislature, 
or because the matter itself being within its competence, its provisions offend some 
Constitutional restrictions. In a Federal Constitution where legislative powers 
are distributed between different bodies, the competence of the islature to enact 
a particular law must depend upon whether the topic of that legislation has Been 
assigned by the Constitution Act to that Legislature. Thus, a law of the State 
on an Entry in List I, Schedule VII of the Constitution would be whol y incom\ 
petent and void. But the law may be on a topic within its competence, as for ex- Ñ 
ample, an Entry in List II, but it might infringe restrictions imposed by the Consti- , 
tution on the er of the law to be as for example, limitations enacted 
in Part III of the Constitution. Here also, the law to the extent of the repugnancy 
will be void. ‘Thus, a legislation on a topic not within the competence of the Legis- 
lature and a legislation within its competence but violative of Constitutional limi- 
tations have both the same reckoning in a Court of law; they are both of them ° 
unenforceable. But does it follow from this that both the laws are of the same quality 
and character, and stand on the same footing for all purposes? This question has 
been the subject of consideration in numerous decisions in the American Courts, 
and the preponderance of authority is in favour of the view that whilg a law on 
4 matter not within the competence of the Legislature is a ntllity, a law on a topic 
se /—— SSS 
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‘within its competence but rep t to the Constitutional pfohibitions is only un- 
enforceable. seedisiicion ‘has material bearing, on the present ay ar 
If a law is on a field not within the domain of the wo the Log it is absolutely Aull 
agd void, and a sul’sequent cession of that, field ture will not have 
the effect of breathing life into what was a still-born piece of legislation and # fresh 
legislation aa subject would be requisite. But if the law is ineréspect of a matter 
assigned to the Legislature but ity provisions disregard Constitutional prohibitions, 
though the law would be unenforceable by reason of those prohibitions, when once 
they are removed, the law will become effective without re-enactment. . 


Willoughby on the Constitution of the United States, Volume I, at page 11, says: 


“ The validity of a statute is to be tested by the a Wome ce ee 
Geol id Glee ee ee ie A a egislative power, it is not ren- 
ep aaa ee a care amendment, the necessary legislative 


porer ee 


Conga healing) itat matia or by reason of its silence is to beconstrued as indica- 
act does not need to be re-enacted in arder to be enforced, 
# ene Urie A setae: 


In Cooley on Constitutional Law at page 201, it is stated that: 
“ a finding of unconstitutionality does not destroy the statute but merely involves a refusal to 


enforce it”. 


In Wilkerson v. Rahrer}, the State of Kansas had enacted a law in 1889 for- 
bidding the salè of intoxica liquor. ‘This was bad in so far as it related to sales 
in the course of inter-State c, as it was in contravention of the Commerce Clause. 
But in 18g0, the Congress passed a law conferring authority on the States to enact 
prohibition laws. The question was Whether a aga ta under the law of 1889 
in respect of a breach o that law subsequent to the Congress legislation in 1890 
‘was maintainable. ed ieee the contention that the statute tute of 1889 was a nullity 
when it was passed an not be enforced without re-enactment, the Court 
observed : 


» _ “This is not the case of a law enacted ip the unauthorixed exercise of a power exclusively 
O Chngrem Sat of a lie whieh ir wen eocoeteat foe the State 9 pas Bat whieh O coh ai te 
upon artica occupying R certain, sitiiation witl the pamage of the Act of That Act in 
terms removed the obstacle, and we no adequate ground for adjudging a re-enactment 
upon imported 


upon domestic property.” 

It should be noted that in this case the law of 1889 applied to intra-State sales 
also, and it was admittedly valid to that extent. The impugned legislation was 
therefore unconstitutional only in part. Rottschafer after neering to the conflict 
of authorities on this question in the States, refers to the decision i in Wilkerson v. 
Rohrer’, as embodying the better view. Vide American Constitutional Law, 1939 
Edition, page 39. 

A similar view was taken in Ulster Cen eee y ames Brown and Sons 
Lid.* ‘There, construing soe ase of the Act of 1920 which enacts that “ any 
Jaw made in contravention of restrictions imposed by this sub-section shall 
so far as it contravenes these restrictions, be void”, Lord Mac Dermott, L.C.J., 
observed : 


see fioi aware ofany autoority-for tic vice that language suich aithis necessarily means 
that contravention must produce et don the statute book in the schse that the measure con- 


pert 
severability X L may Sa it I sec ng reson why, iE the circumstances warrant sucha couric, 
the terms of section 5 (1) should not be sufficien i 
that į 


subject-matter, activity or application. eee ee ee eee so far as it 
contraveng ’ without impinging on the meaning or weight to attached to the word “ void ”.” 


1. (1891) 140 U.S. 5433.95 LEd. 572. a. (1953) Northern Ireland Reports 79. 
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It will be noted that this decision also deals with a statute which was in part” 
nstitutional. è Cn ` 
ing to the authorities of this Court where this question has been considered : 
In B am KTaeishad Pesikaka v. Ths Ståts of Bombayt, the question arose with jè- 
ference to the Bambay Prohibition Act of 1949 which, subject to certain tions 
prôvided therein, prohibited the consumption of liquor. In the State of Bikey 
and another v. F. N. Balsara*, this Court had held that this provision was obnoxious 
to Article 19(1) (g) of the Constitution in so far as it related to medicinal and toilét 
prepar tions containing alcohol. The appellant Was prosecuted for the offence 
of consuming liquor, and his defence was that he had taken medicine containing 
alcohol. The point in dispute was whether the burden was upon the appellant 
to prove that he had taken such a medicine or for the prosecution to show that he 
not. ‘This Court held that the onus was on the prosecution, and the same not 
having been discharged, the appellant was entitled to be acquitted. In the course 
of the Judgment, Mahajan C.J., made the following observations, which are relied 
on by the petitioners : 

“ The constitutional invalidity of a part of section 1g (b) of the Bombay Prohibition Act having _ 
been declared this Court, that part of the section ceased to have any legal effect in judging cases of 
Grze and to be regarded as null and void in determining whether a citixen was ty of aff 
ouen . 

It must be observed that the question of the constitutionality of the Act did not 
arise directly for determination and was incidentally discussed as bearing on the 
incidence of burden of proof. And further, these observations have reference ta 
the enforceability of the provisions of the Bombay Prohibition Act, while the bar 
under Article 19 continued to o te. There was no question of the lifting of 
ban imposed by Article 1g, and the question as to the effect of lifting of a ban did 
not arise for decision. In the context in which they occur, the words “ null and 
void” cannot be construed as implying that the impugned law must be regarded 
as non asi so as to be incapable of taking cffcct, when the bar is removed. 

mean nothing more than that the Act in unenforceable by reason of the bar.’ 


In A. V. Fernandez v. State of Kerala*, the question arose with reference to the 
Travancore-Cochin General Sales Tax Act and the Rules made thereunder. Prior 
to the Constitution, the assessees were liable to pay tax on the total turnover of 
sales including those inside the State and those outside the State. Where the sales. 
were of cocoanut oil, there was a provision for deduction of the price paid for the 
purchase of copra from the total turnover. After the coming into force of the Consti- 
tution, a new section; section 26, corresponding to section 22 of the Madras Act, 
was introduced incorporating therein the provisions of Article 286, and conse- 
quent thereon, the sales which took place outside the State were excluded from the 
turnover. On this, a question arose as to the quantum of deduction to which the 
assessce was entitled in respect of his purchase of copra. He claimed that he wae 
éntitled to deduct the price paid for copra not only in respect of oil which was sold 
inside the State but also oil sold outside the State. This contention was rejected 
by the High Court, which limited the deduction to purchase of copra relating to. 
the sales inside the State, and in affirming that decision, this Court observed : 

“ In our opinion, section 26 of the in cases falling within the categories specified under 
Article 206 of the Codstinrtion has the dieet of setting at uvtattted of chine toy theretor 
the isic contained in the Act relating to the imposition of tax on the sale or p of such 


in Rule go (2) and other provisions which are incidental to the process of levying such tax. So far as 
salas falling within the categories specified in Article 286 of the Constitution and the corresponding 
section 26,of the Act are concerned, they are, as it were, taken out of the purview of the Act and no- 





effect is to be gj to those provisions which would otherwise have been applicable if section 26 hach 
pot been to the Act.” 
if 

I. (1955) 1 M.L.J. (S C.) ga: (1955) An. (1951) S.G.R. 682. ° i . 
W.R. (S.C.) 32: (1955) S.Q.J. 73 : (1951) 1 3 (1957) a ML.J. (S.C) 129: (1957) e 
S.GR. 613, An.W.R. (S.C) rhg=1957 S.CT 689: A.I.R- 
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2. (1951) PULJ. 141: (1951) S.G.J. 478: 1957 8.G. 657 (663). ° - 
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On the strength of the above observations, the petitioners contend that the 
ppovisions relating to inter-State sales must be treatedeas non-existent, and that, 
therefore, a fresh enactment of the statdte would be necessary to bring them ifto- 
operation. Here again, the point for decisior was only as to the effect of the ban 
undtr Article 286 on the transactions which came within its purview. 

ban had not then been lifted and the effect of the lifting of fuch a ban on the 
existing law did not fall to be consMered. We are unable to read the observations 
relied on by the petitioners as implying that section 22 of the Madras Act must be 
taken to have been blotted out‘of the statute book. s 


A case directly in point is Bhikaji Narayan Dhakras and others v. The State of Madhya 
Pradesh and another. There, the question arose with reference to the G.P. and Berar 
Motor Vehicles (Amendment) Act, 1947 (III of 1948). That Act had amended sec- 
tion 43 of the Motor Vehicles Act, 1939, by introducing provisions which authorised 
the Provincial Government 


“ to take up the entire motor transport business in the Province and run it in competition with 
and even to the exclusion of motor transport operators ’’. 


These provisions, though valid at the time when they were enacted, became void 
on the coming into force of the Constitution as infringing the rights of citizens to 
_ carry on business, protected by Article 19 (1) (g). The Constitution, however, was 

amended on June 18, 1951 and Article 19 (6) was amended so as to authorise the 
State to carry on business “to the exclusion complete or partial, of citizens or other- 
wise.” Subsequent to this amendment, the Government issued a notification under 
section 43 of the Amendment Act of 1948, and it was the validity of that notification 
that was in issue. The contention was that as section 43 of the Act of 1948 had be- 
come void at the date of the Constitution, a notification issued by the Government 
under that section after the date of fhe amendment of the Constitution was not 
valid, as it must be taken to have become non est. It was held by this Court that 
section 43 of the Act of 1948 could not be held to have been effaced out of the statute 
book, because it continued to operate on transactions prior to the coming into force of 
the Constitution, and that even after the Constitution, it would be operative as 
against non-citizens, that the consequence of section 43 being repugnant to Article 19 
(1) (g) was that it could not be enforced so long as the prohibition contained therein 
was in force, but that when once that prohibition had been removed as it was by 
the First Amendment, the provisions of that Act which had been dormant all the 
time became active and enforceable. 


The result of the authorities may thus be summed up: Where an enactment 
is unconstiutional in part but valid as to the rest, ing of course that the two 
portions are severable, it cannot be held to have been wiped out of the statute book 

it admittedly must remain there for the purpose of enforcement of the valid por- 
tion thereof, and being on the statute book, even that portion which is unenforceable 
on the’ground that it is unconsitutional will operate proprio vigore when the Constitu- 
tional bar is removed and there is no need for a fresh legislation to give effect thereto. 
On this view, the contention of the petitioners with reference to the Explanahon 
in section 22 of the Madras Act must fail. That Explanation operates, as already 
stated, on two classes of transactions. It renders taxation of sales in which the property 
in the Li passes in Madras but delivery takes place outside Madras ill on the 
ground that they are outside sales falling within Article 286 Q (a). It also authorises 
the imposition of tax on the sales in which the property in the goods passes outside 
Madras but goods are delivered for consumption within Madras. It is valid in so far 
as it prohibits tax on outside sales, but invalid in so far as sales in which geods are 
delivered inside the State are concerned, because such salesare hit by Article 286 (2). 
The fact that it is invalid as to a part has not the effect of obliterating it out of the’ 
statute book, because it is valid as to a part and has to remain in the statute book for 


being enforced as to that per The result of the enactment of the impugned Act is 


f. (1955) 2 S.C.R. 589 : (1956) S.C.J. 48. 
S—26 
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to lift the ban under»Article 286 (2), and the consequence of it if that that poftion df 
the Explanation which relajes to sales in which property passes eoutfide but 

goods are delivered inside Madras andswhich was unenforceable before, becathe 
valideand enforceable. In this view, we do not feel called upon to express any gpi- 
niopeas to whether it would make any difference in the result if the impugned provi- 
sig was unconstitutional in its entirety. . 

; There is one other t of the question *to which reference must be made. 
The decisions in Behram hed Pestkaka v. The Stats of Bombay! and Bhikaji ' 
Narayan Dhakras & others v. The Stats of Madhya Ptadesh and another? both turn on the 
construction of Article 13 of the Constitution, which enacts that laws shall be void to 
the extent they are repugnant to the provisions of Part III. We are concerned in 
these petitions not with infringement of any of the provisions of Part III but of Article 
286 (2), and the point for our decision is as to the effect of the infringement of that 
provision. Article 286 (2) does not provide that a law which contravenes it is void 
and when regard is had to the context of that provision, it is difficult to draw the 
inference that that is the consequence of contravention of that provision. Article 372 
(1) provides for the continuance in force of all laws existing at the date of the Consti- 
tution. The proviso to Article 286 (2) enacts that the President may by an order 
continue the operation of the Sales Tax Laws upto March 31, 1951, and Article 286 
(2) itself enacts that no law ofa State shall impose a tax. In the context in which they 
occur, the true meaning to be given to these words is, as already observed, that no . 
law of a State shall be effective to impose a tax; that is to say, the law cannot be en- 
forced in so far as it imposes such a tax. Whether we consider the question on 
broad principles as to the effect of unconstitutionality of a statute or on the language 
of Article 286 (2), the conclusion is inescapable that section 22 of the Madras Act 
and the corresponding provisions in the other statutes cannot be held to be null and 
void and non est by reason of their being rep t to Article 286 (2) and the bar 
under that Article having been now removed, there is no legal impediment to effect 
being given to them. 

(V): We shall now deal with the contention of the learned counsel for the 
Madura Mills Ltd., who struck a new path cutting across the lines on which the 
pame and the other interveners proceeded. He contended that the decisive 
r in the determination of the question was Entry 42 in List I of the Seventh 

Schedule, “Inter-State trade and commerce”, that under that Entry, Parliament 
had the exclusive power to enact laws in respect of inter-State trade and commerce 
and that included power to impose a tax on inter-State sales, that the States had there- 
fore no competence under the Constitution to enact a law imposing tax on such sales, 
that the laws passed by the States after the Constitution imposing such a tax were 
ulira vires and void, that the impugned Act purporting to give effect to such laws was 
likewise ultra vires and inoperative, and that, in consequence, the proceedings sought 
to be taken under section 22 of the Madras Act and corresponding provisions jn 
the sister Acts of other States were unauthorised and ill The argument in 
support of this contention was as follows: Entry 42 in List I is based èn the 
Commerce Clause of the American Constitution, Article 1, section 8 that 

“ The Congress shall have power to regulate commerce among the several States ”, 

and that has been interpreted by the Supreme Court of United States as meaning 
that the States have no power to enact a law imposing a tax on the carrying on of inter- 
State trade (vide Robbins v. Taxing District of Shelby County?) or imposing tax 
on inter-State sales. (Vide McLeod v. Dilworth Co.*) The contents of Entry 42 are the 
same as those of the Commerce Clause, and it must therefore be construed as of the 
same efiect. It is also a well-established rule of construction that the Entries in the 
Legislative Fists must be interpreted liberally and in a wide sense. The true inter- 

“pretation therefore to be put upon Entry 42 is that Parliament has, and therefore, in 


i e | 


. MLL.J. (S.C) g2: (1953) An- a. (1955) 28.C.R.589: (29 y S.G. 8. 
WR. AOS S.C.J. 73 : (1955) 1 3- 120 US. 489 : (1 7 go TEA Cor ‘ 
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° view of the gon dbstants clause in Article 246 (1) and of the words “subject to” in 
Article 246 (3), the States have not, the power to impose tax on inter-State sales. 
è Article 301 which provides that trade and commerce in the territory of India be 
free is also intendéd to achieve the same „result. It reproduces section of the 
Gommonwealth of Australia Act, and the authorities on that section have held that 
imposition of tax on inter-State trade would be obnoxious to thatprovision. That the 
freedom in Article go1 includes feedom from taxation is also implicit in Article 304 
e (a) in which an exception to Article 301 is made in respect of the imposition of tax 
on goods imported from other States. The result is, it is argued, that after the Cansti- 
tution no law of a State can impose a tax on inter-State-sales, and in consequence, 
section 22 of the Madras Act, which came into force after the Constitution, would, if 
it is construed as imposing a tax, be bad, and the impugned Actwhich proceeds on the , 
view that the States have the power to enact laws imposing a tax on inter-State sales 
and seeks to give effect to them would also be unconstitutional and void. 


This contention suffers, in our opinion, from serious infirmities. It overlooks 

> that our Constitution was not written on a tabula-rasa, that a Federal Constitution 
had been established under the Government of India Act, 1935, and though that has 
undergone considerable change by way of repeal, modification and addition, it still 

* remains the framework on which the present Constitution is built, and that the pro- 
visions of the Constitution must accordingly be read in the light of the provisions 

of the Government of India Act. It fails to give due weight to the setting 

of the relevant provisions of the Constitution and the interpretation which is to be 

pui upon them in their context. In the Government of India Act, 1935, there was no 

try corresponding to Entry 42 in List I of the Constitution. But there was in 

List II, Entry 48 which co nds to Entry 54 in the Constitution. [Itis not in dis- 

° ute that under Entry 48 the States had power to pass a law imposing a tax on inter- 
te sales, because the terms of the Entry are wide and would include inter-State 

as well as intra-State sales. It was on this view that the Provinces had enacted 

laws imposing tax on inter-State sales. Then the Constitution came into force, 

and it included for the first time a new Entry 42 in List 1. It also reproduced Entry 

48 in Entry 54 in List II in terms, for our purposes, identical. Having regard to the 
connotation of that Entry in the Government of India Act, 1935, one would have 

that if it was intended by the Constitution-makers that the States should be 

deprived of the er to tax inter-State sales which they had under Entry 48 in the 
Government of India Act, that would have been made clear in the Entry itself It 

is material to note that while Entry 48 in the Government of India Act was “Taxes 

on the sale of goods and on advertisement”, Entry 54 in List II of the Constitution as 
originally enacted was ‘“Taxes on the sale or p e of goods other than news- 
oa Thus, the Constitution did limit the aS of Entry 48 by excluding 

m it newspapers, and ifit was its intention to exclude inter-State sales from its 

urview, nothing would have been easier for it than to have said so, instead of 

® leaving that result to be inferred on a construction of Entry 42 in List I in the light of 

the American authorities on the Commerce Clause. This is strong indication that 

Td Entry 42 is not tobe read as including tax on inter-State sales. This conclusion is 


further s ened, when regard is had to the scheme of the Lists in the Seventh 
Schedule and the principle underlying the enumeration ofheads of legislation 
therein. ~ 


‘ In List I, Entries 1 to 81 mention the several matters over which Parliament 
has authority to legislate. Entries 82 to 92 enumerate the taxes which could be im- 
posed by a law of Parliament. An examination of these two groups of Entries shows 
that while the main subject of legislation a in the first group, a tax in relation 
thereto is tely mentioned in the second. Thus, Entry 22 in List Lis “Railways, e 
and Entry 8g is “Terminal taxes on goods or passengers, carried by railway, sea*or 
air ; taxes on railway fares and freights.” If Entry 22 is to be construed as involving 
taxes fo be jmposed, then Entry 89 would be superfluous. Entry 41 mentions “Trade 
and commerce with forgign countries; importand export across customs frontiers.” If 
these expressions are to be interpreted as including duties to be levied in respect of 


` 
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that trade and commerce, then Entry 83 which is “Duties of mseincluding ex- 
port duties” would be wholly redundant. Entries 4g and 44 te éo incorpora~, 
tion, regulation and winding up of corporatfons. Entry 8 provides separately for 
Corporation tax. Turning to List II,-Entries 1 to 44 Dr one group mentioni 
the sufjects on which the States could legislate. Entries 45 to 63 in that List forfa 
anofifer group, and*they deal with taxes. Entry 18, for example, is Land” and 
Entry 45 is “Land revenue”. Entry 23 is “Regutation of mines” and Entry pe is 
“Taxes on mineral rights”, The a analysis—and it is not exhaustive of the 
Entries in the Lists—leads to the inference that taxafion is not intended to be com: 
prised in the main subject in which it might on an extended construction be regarded. 
as included, but is treated as a distinct matter for purposes of legislative competence. 
And this distinction is also manifest in the language of Article 248, Clauses (1) and 
(2) and of Entry 97 in List I of the Constitution. Construirg Entry 42 in the light 
of the above scheme, it is difficult to resist the conclusion that the power of Parlia- 
ment to legislate on inter-State trade and commerce under Entry 42 does not in- 
clude a power to impose a tax on sales in the course of such trade and commerce. 


Article 286 has a direct bearing on the point now under discussion. It imposes 

various restrictions on the power of the State to enact laws imposing taxes on sale of 

and one of those restrictions has reference to taxes on inter-State sales, vide? 
Article 286 (2). It is implicit in this provision that it is the States that have got the 
power to impose a tax on such sales,as there can be no question of a restriction on 
what does not exist. That is how Article 286 (2) has been construed by this Court 
both in The United Motors Case! and in The Bengal Immunity Company Case. It 
was observed therein that under En 54 as under Entry 48 ofthe Government of 
India Act, the power to tax sales rested with the States, and that Article 286 (2) was 
enacted with the object of avoiding multiple taxation of inter-State sales in exercise 
of the power conferred by that Entry. This again strongly supports the conclusion 
that Entry 54 must be interpreted as including the power to tax inter-State sales and 
Entry 42 as excluding it. 

In order to get over this hurdle, learned counsel put forward the contention 
that Article 286 (2) had reference only to laws which were in existence at the time 
when the Constitution came into force, and that the power given to Parliament was 
oac to continue those laws. Reference was made to the proviso to Article 286 2) 
which authorised the President to direct that the taxes which were being levied 
the State before the commencment of the Constitution might be continued to be 
levied until March 31, 1951, and it was said that the power conferred under Article 
286 (2) was of the same c er, and that it merely enabled Parliament to continue 
pre-Constitution laws : 


Now, it cannot be disputed that the language of Article 286 (2) would, in terms. 
comprehend future legislation. Language similar to the one used in Article 286 (2) o 
is also to be found in Article 287, and there, it clearly has reference to laws to be 
enacted after the Constitution. Indeed, it was conceded that on the wording of 
Article 286 (2) both existing and future legislation would be included. But it was 
contended that its operation should be limited to existing laws, because as Entry 42 
in List I includes tax on inter-State sales, any law of the State subsequent to the Cons- 
titution imposing such a tax would be incompetent. This, however, is petitio principii. 
The point for decision is whether tax on inter-State sales is included within Entry 42. 
The inference to be drawn from the plain language of Article 286 (2) is that it is not, 
It is no answer to this to say that Entry 42 includes it,and that, therefore, the mean- 
ing of Article 286 (2) shouted be cut down. We cannot accede to such a conten- 
tion. e 


e. Tosumup: (x) Entry 54 is successor to Entry 48 in the Government of India 
Act, and it would be legitimate to construe it as including tax on inter-State sales, 
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unless there i#anything repugnant to it in the Constitution, and there is none such. 
d2) Under the scheme of the Entries in the Lists, taxation is regarded as a distfnct 
matter and is separgtely set out. (3) Article 286 (2) proceeds on the basis that it is 
States that have the power to enact law Imposing tax on inter-State sal It is 
a fair inference to draw fear these considerations that under Entry 54 in List II the 
States are cempetent to enact laws imposing tax on inter-State shles. as 


- We must now consider the arguments that have been put forward as supporting 
the opposite conclusion. It ie firstly‘ contended that the Entries in the Legislative 
Lists must be construed broadly and not narrowly or in a pedantic manner, and 
that, in accordance with this principle, Entry 42 should be construed, there being 
no limitation contained therein, as inclusive of the power to tax sales in inter-State 
trade and commerce. The rule of construction relied on is no doubt well-established; 
but the question is as to the application of that rule in the present case. The ques- 
tion here is not simpliciter whether A dah ae piece of legislation falls within an 
Entry or not. The point in dispute re us is whether between two Entries assigned 
to two different Legislatures the particular subject of legislation falls within the ambit 
of the one or the other. If Entry 42 in List I is to be constued liberally, so must En- 
etry 54 in List II be, and the point is not settled by reference to Article 246, Clauses (1) 
and (3) and to the principle laid down in Union Colliery Company of British Columbia v. 
Bryden*, that where there is a conflict of jurisdiction between a Central and a 
Provincial Legislature, it is the law of the Centre that must prevail. Article 246, 
Clauses (1) and (3) have to be invoked only if there is a conflict as to the scope of two 
Entries in the two Lists and not otherwise. What has therefore first to be decided 
is whether there is any conflict between Entry 42 in List I and Entry 54 in List II. 
If there is not, the application of the non-obstants clause in Article 246 (1) or of the 
words “subject to” in Article 246 (3), does not arise. 


There is another rule of construction also well-settled that the Entries in two 
Legislative Lists must be construed if possible so as to avoid a conflict. In Province of 
Madras v. Boddu Paidanna and Sons, the question was as to whether the first sales 
by a manufacturer of goods were liable to be taxed by the Privince under Entry 48 
in List II, or whether it was really a tax on excise which was within the exclusive 
competence of the Centre under Entry 45 in List I. It was held by the Federal 
Court that the correct approach to the question was to see whether it was possible to 
effect a reconciliation between the two Entries so as to avoid a conflict and overla 
ping, and that, in that view, though excise duty sie in an extended sense cover the 
first sales by the manufacturer, in the context of entry 48 in List I it should be 
held not to include it, and that therefore the Province the right to tax the first 
sales. This view was approved by the Privy Council in Governor- al tn Council v. 
Province of Madras*. If it is possible therefore to construe Entry 42 as not including 
tax on inter-State sales, then on the principle enunciated in Province of Madras v. 

*Boddu Paidanna and Sons* and Governor-General in Council v. Province of Madras? 
we ‘should so construe it, as that will avoid a conflict between the two Entries. 


It was also argued in support of the contention that Entry 42 in List I must be 
Held to include the power to tax, that that was the interpretation put by the Ameri- 
can authorities on the Commerce Clause,and that there was no reason why a different 
construction should be put on Entry 42 in List I of our Constitution. It is tre that 
our Constitution-makers had before them the Commerce Clause and the authorities 
thereon. but it is a mistake to suppose that they intended to bodily transplant that 
clause in Entry 42. We had in the Government of India Act, 1935, a full-fledged 
Federal Constitution in force in this Country, and what the Constitution makers did 
was to draw from other Federal Constitutions of the world, adapt and modify the 
provisions so as to suit our conditions and fit them in our Constitution. In this new 
context, those provisions do not necessarily mean what they meant in their old set- 


a. (1949) F. J. 61 : (1942) 2 M.L,J. 327: -L.J. 69 : (1945) 1 M LJ. 225 (P 
(1942) F. go. 


1. L.R. (1899) A.C. 58a os) hE} L.R. 7a LA or:(1045) F.C.R. LAY 


ebeen followeda The basis of this contention is that the Madras 


b 
* of Andhra but under section 53 of a law enacted by Par 
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ting, Thethreads were no doybt taken from other Constitutions, but when they were 
woven into the fabric of our Constitution,theimreach and their complexiðn underwent? 

, Therefore, valuable as the Amegican decisions are as showing how the queg; 
tion isdealt with ina sister Federal Constitution, great care should be taken in ap- 
plying them in the interpretation of our Constitution. We should not forget that it is 
our Constitution that we are to interpret, and that interpretation must depend on 
the context and setting of the particular vision which has to be interpreted, 
Applying these principles and having to the features already set out, we must 
hold that Entry 42 in List I is not to be interpreted as including taxation. The same 
remarks apply to the argument based upon section g2 of the Commonwealth of 
Australia Act, 1 and Article 301 of our Constitution. We should also add that 
Article 304(a) of the Constitution cannot be interpreted as throwing any light on the 
scope of Article 301 with reference to the question of taxation, as it merely reproduces 
section 297 (1) (b) ofthe Government of India Act, and as there was no provision 
therein corresponding to Article gor, section 297 (1) (b) could not have implied 
what is now sought to be inferred from Article 304 ty 


In the result, we are of opinion that if the States had the power under Entry 54 
to impose a tax on inter-State sales subject only to the restriction enacted in Articlee 
286 (2), then by virtue of the impugned Act such law is rendered operative and procee- 

ings taken thereunder are valid. We have reached this conclusion on a construc- 
tion of the statutory provisions bearing on the question without reference to the 
Sixth Amendment of the Constitution which, proceeding on the view that the 
States had the power to tax inter-State sales under Entry 54, has amended the Consti- 
tution, and has vested the power to tax inter-State sales in the Centre. : 


(VI) Another contention urged by the petitioners is that the levy of tax pro- 
to be made by the Andhra State on the shle of yarn by them to dealers in the 
tate of Andhra is illegal, because under the Madras Act and the Rules made there- 
under, where there are successive sales of yarn the tax can be imposed at only one 
point, and'as the Government of Madras had already imposed a tax on the sale 
within that State, a second levy on the selfsame by the State of Andhra is 
unauthorised, and that therefore the threatened proceedings for assessment are 
incompetent. This contention is clearly untenable. When the Madras Act provides 
for a rae successive sales of yarn, it can have only application to sales in the 
State o , as it would be incompetent to the Legislature of Madras to enact 
a law to operate in another State. But it is argued that section 53 of the Andhra 
State Act, 1953 on its true interpretation enacts that though for political purposes 
Andhra is to be regarded as a separate State, for the enforcement of laws as they 
4tood on that date it should be deemed to be a part of the State of Madras. We do 
not agree with this interpretation. In our opinion, section 53 merly provides that 
the laws in existence in the territories which were ‘constitutedinto the State of, 
Andhra should continue to operate as before. In fact, by an Adaptation Order 
issued on November 12, 1953, even the name of Andhra was substituted’ for 
Madras in the Madras General Sales Tax Act. There is no substance in this 
contention. ; 
(VII) Lastly, it is argued that the Essential Commodities Act (LIT of 1952) 
enacted oe in exercise of the power conferred by Article 286 (3) Par 
declared that yarn is an essential commodity and that if the Madras Act is to be 
construed as a freah enactment for the Andhra State by reason of sections 53 and 54 
of the Andhra State Act and the Adaptation Order dated November 12, 1953, then 
it would þe bad inasmuch as the procedure prescribed in that hanes not 
ct as applied to 
tite Andhra State is a new Act for purposes of Article 286 (3), but thatisnotso. The 
Madras Act was in force in the territories which now form part of the Andhra State 
until October 1, 1953, and therafter that Act continues to be inwperation My force 
of section 53 of the Andhra State Act. Moreover, the Madres Act became operative 
tm the new State of Andhra not under any law the Legislature of the State 
larent and therefore Article. 
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286 (3) has no Application. We should add that the Essential Commodities Act 
(III of 1952) his itself been repealed and js no longer in operation. This contentiofh 
of the petitioners alsa shoyld be rejected. . 


ee 

‘ "The petitioners sought to raise certain other contentions such gs that the? are 
not “dealers” jn the Andhra State, and that the Explanation to section 22 had mo 
application to the sales sought to be taxed, as the goods were delivered not in the 

e State of Andhra but in Madras. But these are questions which ought properly to 
be raised before the assessing authorities, and cannot be gone into in these procectl- 
ings. 

In the result, the petitions fail and are rejected. The Poan had a che- 
> quered career, their fortunes fluctuating with changes in the interpretation of the 
law and in the law itself. In the circumstances, we direct the parties to bear their 
own. costs. 


Sarkar, 7.—The petitioners who are dealers in cotton yarn carrying on business 
’ in the city of Madras had sold goods to various persons in the State of Andhra. 
This State, the respondent in these petitions, demanded taxes on these sales under the 
pxovisions of the Sales Tax Act applying to its territories. The petitioners challeng- 
ed the respondent’s right to tax the sales, and filed these petitions for writs of prohibi- 
_tion or other suitable writs restraining the respondent from levying and collecting, 
the tax. The Act mentioned various kinds of sales which could be taxed under it. 
The procedures followed by the petitioners in effecting the sales were diverse and’ 
have not yet been ascertained, and it is not possible without such ascertainment to- 
decide whether they are or are not taxable under the provisions of the Act read with 
, other relevant laws. To avoid this difficulty it has been agreed between the parties. 
that the only question that will be decided on these petitions is whether the respon- 
dent*can tax a sale under which the property in the goods sold passed outside the 
State of Andhra but the goods were daraa in that State for consumption there. 
Before proceeding to discuss this question it is necessary to refer to certain antece-- 
dent events. : 

On January 26, 1¢50, the Constitution of India was promulgated. It conti- 
nued the laws previously in force in the territories of India subject to its provisions. 
Article 372 (2) of the Constitution provides that : 

“ For the purpose of bringing the provisions of any law im force in the terri of i . 
accord with the isi e ea the Preddeat R pear EE Ebel ET 
modi anes such law, whether by way of repeal or am ent, as may be necessary or cxpe-- 

t” 

- Article 286 of the Constitution as it stood prior to its amendment in 1956, that being. 
what this case is concerned with, contained the following provisions : 
e “Art 286. (1) No law of a State shall impose, or authorise the imposition of, a tax on the sale 
or purchase of goods where such sale or purchase takes placc— g 
(@)agutride the State ; or 
/ 2(b}, in the course of the import of the goods into, or export of the goods out of, the territory- 


Explanation.—For the urposes of sub-clause (a), a sale or purchase shall be deemed to have taken: 
ss pk ec have ces) beea dellyeret aba dice rca ot sacle oe 
for the purpose of consumption in that state notwithstanding the fact that under the 
general law relating to sale of goods the property in the goods has by reason of such sale or purchase 
passed in another State. 
(2) Except in so far as Parliament may by law otherwise provide, no law of a State shall im 
pose, or authorise the imposition of, a tax on the sale or purchase of any goods where such sale or 
purchase takes place in the course inter-State trade or commerce.” e : 


sey ills 39 the Legislature of Madras had enacted the Madras General 
Sales Tax’ Act is was continued in force by the Constitution after its promul- 
gation. Ino to bring gts provisions into accord with the Constitutton, the Presi- 
dent under his power mentioned earlier, passed on July 2, 1952, the Adaptation of e 
Laws (Fourth Amendment) Order which added a new section to the Madras Act, ° è 
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being section 22. The terms of this section are important in this tase and will be 
gt out later. i 3 ° . 

Whe effect of the Explanation in. Article 286 (1) (a) tamé@ up for consideration - 
by this Court in the case of The State of Bombay v. The United Motors (India) Pid.1, 
This Court held by its judgment pronounced by a majority, on March 30, 1953, 
that a State could tax a sale under which goodswere delivered within its territories 
for, consumption there though the property in the goods passed beyond its texri- 
taries and a provision in a State statute purporting to levy such a tax did not 
contravene Article 286. 


- Andhra is a new State which came into existence on October I, 1953. It was 
created by the Andhra State Act, 1953, largely out of territories previously belonging 
to the State of Madras. Later, the new State came to be designated as the State of 
Andhra Pradesh but I will refer to it as the State of Andhra or simply Andhra. Sec- 
tion 53 of the Andhra State Act provided that the lawsin force prior to the Constitu- 
tion oF the State of Andhra in the territories included in it, were thereafter to continue 
in force there. The Madras General Sales Tax Act therefore became applicable to 
the State of Andhra and it became so applicable with the new section 22 previously 
added to it. Subsequently, the Madras Act asapplying in the State of Andhra was, 
to suit the latter State, adapted by substituting for the name Madras the name 
Andhra wherever it occurred in that Act. I will hereafter call this Act the Sales Tax ` 
Act. f 


Sometime in the year 1954 the respondent, the State of Andhra, issued notices 
to the petitioners demanding taxes under its Sales Tax Act. As I have earlier stated 
the petitioners challenged the right of the respondent to levy the tax and certain 
correspondence followed. As the respondent insisted on collecting the tax, the peti- 
tioners instituted the present proceedings in July and August, 1955. ` 


While these proceedings were pending, the question of the effect of Article 286 
again came up for consideration by this Court in the case of the Bengal Immunity Com- 
pany Ltd. v. State of Bihar’. This Court by its judgment ronounced, again by a 
majority, on September 6, 1955 held that until Parliament by law made in the exercise 
of powers vested in it under Article oe otherwise provided, no State could im- 
pose any tax on a sale or purchase of g when such sale or purchase took place in 
the course of inter-State trade or commerce and the majority decision in the State of 
Bombay v. The United Motors (India) Ltd.1, in so far as it decided to the con- 
trary could not be accepted and further that the Explanation in Article 286 1) (a) did 
not confer any right on the State in which the goods were delivered under a sale, 
‘to tax it notwithstanding that the property in the goods passed in another State. 


In view of this decision the respondent was advised that it could not oppose the 
‘petitions and on October 21, 1955 it actually filed statements in these p i 
submitting that the petitions might be allowed. Before however the petitions could 
be heard and disposed of, an Ordinance called the Sales Tax Laws Validatiđn Ordi- 
nance, 1956 was promulgated by the President on gauey 30, 1956. is Ordi- 
nance was later on March 21, 1956, replaced by the Sales Tax Laws Vali torXct, 
1956. Both these enactments were in identical terms, The operative provision of 
the Validation Act is set out below : 


2. “ Notwi i Judgment, decree or order of any court no law of a State imposing, 
or authorising the imposition of, a tax on the sale or purchase of any where such sale or purchase 
‘took place in the course of inter-State trade or commerce duri c period between the rst day of 


April, 1951 and the 6th day af September, 1955, shall be deem to be invalid or ever to have been 
invalid by reason of the fact that rich mie or purchase took place in the course of inter State 
Eade oc contherce all wil wel ara levied Go ce ected or purporting to have been levied or 


-collected during the aforesaid period shall be deemed always to heve been validly levied or collected 
dn accordance with law.” 


Te ee le ae SS ee eee 
I. Nae 1069: (1953) S.C-J. 879: (oe) 2 M.L.J. §8.C.) 168: (1953) An. W.R. 
{1 I - 743. .C.) 422. i 

23 (1955) 2 SaR. 603 (1955) S.Q.J. 672 : 
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The respqndent was advised that the Validation Act bad changed the situa- 
gion and in view Of it the petitions could no longer sugceed. Thereupon, the rfs- 
pondent on February a9 1957 filed frêsh statements submitting that the petitions 
sould be dismissed. e petitions have now come up for hearing in these dircum~ ` 
stances. e 


The validity of the Validatign Act itself has been challenged. But I do ‘not 
think it necessary to decide that question. I will assume that ‘that Act is perfectly 
valid. It does not however itself levy any tax. Its only effect, so far as these 

are concerned, is hin dais the Sales Tax Act to operate to tax sales which took place 
in the course of e between Andhra and any other State between certain dates: 
I will not refer to these dates hereafter for what I have to say applies to sales between 
them only. As has been agreed between the parties, as mentioned at the commence- 
ment of this judgment, the only question that we have to decide is whether a sale 
under which the goods were delivered in Andhra for consumption there though 
property in them passed in Madras, can be taxed by the respondent. Such a sale 
would no doubt be a sale in the course of trade between Andhra and Madras. It is 
said that such a sale cannot be taxed by the respondent notwithstanding the Valida- 
tion Act, because the Sales Tax Act does not purport to tax it. 


Does the Sales Tax Act then contain any provision taxing such a sale ? Now the 
Act authorises the levy ofa tax on sales as defined in it. A sale is defined in section 
a (h) of the Act. It is not disputed however that that definition does not include a 
sale under which goods are delivered in Andhra for consumption there but property 
in them passes in Madras and no further reference to that section is therefore neces- 
sary. Itis however said thatthe effect of the Explanation in section 22 is to make such 
a sale, a sale within the meaning of the Act and therefore liable to be taxed under it. 
Sq I proceed to examine that sectiop. Section 22 as it stood at the relevant time 
reads thus : ; 

Saction 22 : “ Nothing contained in this Act shall be deemed to impose, or authorise the imposi- 
tion of, a tax on the sale or purchase of any goods, where such sale or purchase takes place 

(a) G) outside the State of Andhra, or 

(ii) in the course of the import of the goods into the territory of India or of the export of tho 

goods out of such territory ; or 

(5) except in 30 far as Paediatr D oe ‘of this Act tha day of March 

1951 in e course of inter-State trade or commerce, and the provisions of this Act shall be read and 
construed accordingly. 

Explanatioa.—For the of clause (a) (i), a sale or purchase shall be deemed to have taken 
we natn Eo IO Pike goods have actually been delivered aa a direct result of wach sale or 

urchase for the purpose of consumption in that State, notwithstanding the fact that under the gencral 
aw relati to sale of goods, the property in the goods has by reason of such sale or purchase passed 
in another State.” 
©Does the Explanation in this section then say that when under a sale goods are delivered 
in Apdhra, the sale shall be deemed to have taken place there though the pro in 
the g may have passed in another State, for example, Madras? It no doubt says, 
with ing: any particular State, that a sale be deemed to have taken 
ihe State in which the goods were delivered under it though the property 
in them has in another State. But it seems to me impossible from rascal 
age used to say that it contemplated a case in which the goods were deliv: in 
Andhra thoug aS eo in them passed in another State. For the sake of clarity 
I have left out in what I have just said the term as to consumption in the State in 
which the goods were delivered and no question as to such consumption is in dispute 
in these cases. 

The Explanation opens with the words “For the purposes of clause (a) (i) 
What then is that clause ? It only contains the words “‘outside the State of Andhra?’ 
It completes the sentence part of which has preteded it. The complete sentence 
Bays , e s Ps 

“Nothing in this Act shall be deemed to impose, or authorise the imporitiSn of, a tar an the 
sale or purchase of any goods, where such sale or purchase takes place 
8—27 
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Itthen says that no tax shall be: levied-under the Act on a sale which takes place 
Outside Andhra. ‘It is after this that the ‘Explanation cgmes,and starts’ with the 
Wordg “ for the -purposes of'clausé (a) (i) ”. © These words must therefore megh} 
for the p c of explaining which sale is to be regarded as having taken place 
outside adhe: The Explanation then.is for . this purpose. I willow turn to 
the remaining and the substantive portion of thé Explanation, That must explain 
when a sale is to be regarded as having taken place outside Andhra. The suB- 
stafitive portion of the Explanation however mentions a sale which is to be deemed 
to have taken place inside a State. Keeping its purpose in mind, it must be taken 
by saying that a certain sale is to be deemed inside a State, to say that it is outside 
the State of Andhra. It.follows that the Explanation does not contemplate that 
‘the State inside which:a sale is to be deemed to have taken place, can be the State . 
sof Andhra. ` That State cannot be the State of Andhra, for then the Explanation 
Would not show when a sale is to be deemed to be outside Andhra and that by ifs 
danguage isthe only purpose for which it is enacted, Therefore the Explanation 
an, only, þe read gs contemplating a State other than Andhra as the State inside 
which a sale shall be deemed to have taken lace. This is the inevitable result 


produced by the opening words of the lanation understood according t8 
“theif plain meaning.. So the Explanation, omittińg portions of it for the sake of 
‘clarity, can only ‘be read in the manner shown below: ` ~~. aS 
j “ For the of clause (a) (i) a sale or purchase shall be deemed to have taken place in the 
State bemg a State other than Andhra, in which the have been actually delivered notwithstand- 
fing that the property in the goods has paned in the tate of Andhra.” 


„I therefore find it impossible to say that the Explanation states that a sale shall 
ube deemed to have taken place inside Andhra if.under it the, goon have been delj- 
rael thes though the property in them paced in another State.’ The Expltma- 
ilon does not hence, in my view, authorise the taxation of a sale under Which goods 
“ate' delivered in’ Ahdlra ‘though propetty in them passed in Madras, 
The view that I have taken of the purpose.of the Explanation in section 22 
owas taken of the purpose „of. the. Explanation in Article 286 (1) (a) in the Bengal 
Immunity Company case.1 It was said at page 646 of the report, . se 
f, & Here the'svowed purpose: ofthe Explanation is to explain what an outside sale -referred to in 
lpatlelanss. (ays. eee oo ea Re ee ea, bas 
The language of th lanations and the setting of each in its respective pro- 
‘vision are letica, e nua must therefore have' the same meaning. It 
lis said that the consideration that prevailed with the Court.in the Bengal Immunity 
L€ompany. caset in dealing: with Article 286 cannot:apply.in dealing with section 22 
for the latter is a provision in a taxing statute which the former is not. But I do 
{not see that this comment even if justified, would lead: to a different meaning, 
rbeing put on words used when they occur in a'taxing statute from that.when they 


„occur in a statute which does not purport to levy a tax. Asa matter ò e 
sonly, words mugt. have the same meaning. The,words “for the purpose elate 
‘a) (i)? must’ therefore have the same meaning in the Explanatich in Artidbe ) 
Ho as in the Explanation in section,22. I am unable to.distin§uish the present 
1 ċase fromthe Bengal Immunity Company caset foe the purpose of determining the 
ymeaning of the words sedi ~, . ay pee st a oF te 
ii “1 It' is theh‘said tHat the Explanation-in ‘section ‘22 has'two facets ; that when 
it’ talks of 4 dale insidéone'State, it at the same'timé hecessarily talks of a sale outside 
all other States. Therefore it is said that when under a sale goods-are delivered 
< in. Andhfa byt property-in, them, passes outside Andhra,” the ,Explanation-at the same 
“timè makes sych asale inside Andhra and outside all other States. I do not follow 
othis,, Why: should the Hxplangtion; in, this;Andhra Act be concerned with saying 
a 


. g 
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“When a sale shall bp deemed to have taken place outside all other States? Andhra 
cannot of coume legislate for any other‘State. Nor isethere anything in this Aft 
which makes it n for the puftposes of it to say when a sale shall be 
dæmed to be outside other States. It*follows therefore that a constrystion 
cannot be put on the language used in the Explanation which produces the result 
of showing a sale to be inside Andhra and so outside all othet States. Furthtr, 
as I have earlier pointed out, the*’words “ For the purposes of clause (a) (i) with 
* , which the Explanation starts, show conclusively that it is necessarily confined to 

a sale under which goods are délivered in a State other than Andhra and the p 
perty in the goods passes in Andhra. It is no objection to this reading of the Ex- 
-~ planation to say that the Andhra Act would then be saying when a sale is to be 
_ deemed to have taken place inside another State and it has no power to do so as 
. it can legislate only for itself-and for no other State. Such an objection would be 
pointless because Andhra by saying that a sale shall be deemed to have taken place 
inside another State is only legislating for itself and only daying that such a sale is 
therefore an outside sale so far as it is concerned and cannot be taxed in view of 
section 22 (a) ofits Act. It may be that itis possible in construing the Explanation 
in Article 286 (1) (a) to conceive of two facets because that dealt with all States 
er any two States at a time and for all these the Constitution was fully competent 
to lay down the law. That however is not possible when construing a law passed 
by a State A page Such law cannot regulate the laws of other States. And 
in this case the conception is further impossible because the language shows that 
the Explanation is for explaining when a sale is to be deemed to have taken place 
outside the State of Andhra. It is not meant to explain when it is deemed to have 
taken place outside any Stateavhatsoever that State may be. I am therefore unable 
e tosee that the Explanation has any facet showing what would be a sale inside Andhra. 


~œ The conclusion that I reach is that the Sales Tax Act with which these cases 

, are concerned does not authorise the taxing of a sale under which goods are delivered 

in Andhra but the property in them passes in Madras. In this view of the matter 

I do not think it necessary to discuss the various other grounds on which the res- 
pondent’s right to tax these sales was also challenged. 


In the result I would allow these petitions. 


ORDER oF THE Court: In view of the opinionfof the majority, the petitions 
are dismissed. The parties are to bear their ownfcosts. 


Petitions dismissed. 
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a OUR FELICITATIONS 
To 


Hon’ble Sri K. Subba Rao, Chief Justice, High Court of Andhra Pradesh, 
Hyderabad, and Fudge-designate, Suprems Court of India. 
It is our privilege to offer our most respectful and cordial felicitations to Hon’ble 
Sri K. Subba Rao, our respected and beloved Chief Justice - of Andhra Pradesh on 
5 his being summoned to fill the high office of a Judge of the Supreme Court of India. 
f ndian lawyer can look forward tp no higher distinction than. being invited to 
fill a place on the Bench of the highest Court of the land. That great distinction 
has come so deservedly to Sri Subba Rao. 


Sri Subba Rao has had the advantage of working in the early years of his career 
at the Bar with that eminent lawyer and Judge Sri P. Venkatramanarao, and later 
in partnership with the illustrious Chief Justice of the Madras High Court, Sri 
P. V. Rajamannar. Pretty early in the profession His Lordship made his mark, 
and earned a reputation for a thorough mastery of the facts and the | questions 
involved in the cases he handled. en he was appointed a Judge of the Madras 
High’ Court in 1948, at a comparatively young age, he was occupying a position 

` of importance in the profession, and his elevation to the Bench was acclaimed as 
a fitting recognition of his ability and the position he had attained at the Bar. 

As a puisņe Judge of the Madras High Court in addition to deciding cases on 
the Appellate and Orginal side (both civil and criminal) he sat for several months 
4o dispose of writ petitions. At that time the case-law relating to Article 226 of 
our Constitution wag in its early stages, and it is no small tribute to his ability and 
quickn a Judge to say that several hundreds of writ petitions involving difficult 
and dù questiogs relating to the interpretation of our Constitution and various 

{| Jiao tmengs, were decided not only with ease, but also with the thorough- 
' nes of grasp of th scope of the jurisdiction vested in the High Court by Article 226. 


In 1954 wen the Andhra High Court was formed he was made to the satis- 
faction o ncerned, its first Chief Justice. It was the good fortune of the Andhra 
High Court that in the important years of its infancy it was presided over by a Chief 
- Justice t6 whose unrelenting vigilance, and high judicial aa, and administrative 

ability, so much of the success of the Court is due. That eminent Judge Sq Satya- 


narayana Rao referring to Sri Subba Rao as Chief Justice of the Andhradligh Court, @ 


observed : “‘ It is a matter of real admiration to me that the Hon’ble the Chief 
Justice been able to achieve so much for this Court in so short a time. Of course 
asaj I was aware of his merit, learning and experie ce but I never believed 
that he was capable of stch administrative efficiency as to orgéni#®*this Court in 
such a little time and run it on such sound lines ”. 
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His Lordship Sri Subba Rao, though leaving the Anghre Pradesh High 


‘Court, is going to adorf a still higher, Court, and has many ‘years of distin- ' 


ished service before him, We do not propose to astyss ip’s contri- ` 
utions to the several branches of*law, except to say eee the ten ytars 1 


eae office as* a, Judge there isa record of judicial pronouncement of which any 


udge can be preud. ° 


£ We however take the liberty to refer to some of his outstanding qualities as, 
u , 


dge. 

His Lordship has beer in several respects a most satisfactory Judge. He has 
an innate See essential to a Ju and is endowed with quickness of grasp 
and a remarkable sense of relevancy. In hearing cases he not infrequently adopts : 
the Socratic method of putting questions, and trying to test the correctness off 
submissions on fact and law by placing the contrary view. Even if sometimes such; 
a method was slightly embarrassing to counsel, it must be admitted that in thel 
result it added to a clearer and quicker disposal of the points in controversy. i 


No higher tribute could be paid to & Judge than to say that he served the 
cause of justice untrammelled by any intellectual predilections. There have 

great Ju in the past of whom it was not infrequently said that their intellectual ' 
preferences were in a particular direction, and that they strained a point in favour ` 
of a widow fighting the reversioner, or a debtor squealing under the pressure of cre- ` 
ditors. Such predilections were no doubt honourable and conceived in the interests 
of the weaker side, but perhaps from a higher standpoint they impinge on the im- 
maculate freedom from pre ion that-should characterise the highest judicial 
mind. But Sri Subba Rao is one of those Judges who followed the light of his own 
mind without any intellectual bias. That is why he held the scales scrupulously 
even between the State and the subject, tHe landlord and the tenant, the d@btor 
and the creditor. In no case was his judicial apprehension deflected by a 
preconceived or an 4 priori theory of right and justice. Each case was given the 
decision it deserved. 


Speaking on the occasion of the inauguration of the Andhra High Court 
His Lordship observed : “ Judges should dedicate their lives to the cause of justice 
and bring to bear upon the,cases that come before them uy lds outlook and 

i rey are impartially, and to the best of their ability, uninfiuenced by extrane- 

ous circumstances. My colleagues and I will do our utmost to steer the new Court 
through difficulties inherent in the progress of a new institution. It shall be oure 
earnest endeavour to clear up arrears and dispense speedy but not hustled justice 
and to dispose of all matters not only in terms but in the aniti: of the oath, the Gover- 
nor has just now administered to us”. In discharging the functions of his high ' 
office His Lordship showed a remarkable sense of duty and did his work lit y 
in the spirit of the oath he had taken. And it is our firm hope and fervent pra fer 
that His Lordship would, in the years to come, distinguish Himself still mgre, and 
add to the ever-increasing dignity and glory of the Supreme Court of @gtountry.\ 

We are happy to note that His Lordship Mr. Justice Chalk: gaggi 
c Officiating Chief Justice. We have no do 
cursor to his being made the permanent Chief Justice, an o 
learning, experience, and high judicial qualities, if we may say 
is eminently fitted. 








